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Attol'ncy general v. Hyde. Page 808 


' Attorney general v. Na(h. ih. 

Attorney general v, Meyrick. ib. 

Attorney general v. Caldwell. ib, 

Atwood and Kettleby. 188 

A vel yn v. Ward, 317 

Aykwell v. Smith. 360 

Aylett V. Dodd. 3';6 

Aylefbury’s (Lady) Cafe. 437 

Aylelbury awi/Popham. 437 > * 32 ^ 
A ylefworth and Ufticr. 739 

AylofFaH</ Stoit. 72 

AylifF V. Murray. 36 

Aylesford's Cafe. * 3 

Babington v. Greenwood. 453 

Bacon v. Brianr. 526 

Baden v. Pembroke. 254 

Baillie and Afldcy. 65 5 > * 4 -^ 

Bainton -u. Ward. 269 

BailifFs and Burgefles of Burford v, 
Lenthall. 635 

Bailis V, Gale. 48^ 

Baker atid Smith. 75, 182 

Ball V. Montgomery. 5?i 

Baltimore Penn. 276, 309,589 
Ballett V. Spranger. 201 

Ball and Carte. 198, 534 

Bale and Manlovc. 4 

, Bamficld u. Popham. 739 

Banks v. Denfliire. 10 

Barnard v. Large. 2 1 

Barker and Rudge. 80 

Barnardifton and Carter. 14 < 

Barnes ciW Attorney general. 150 
Barnard and Sprangc. 156 

Barker and Suretecs. 193 

Barnardiilun aWLingootl. 278 

Barncfley, 7 

Barley and Cruife. 427 

Barber Hearn. 450,528 

Barlow and Collins. 479 

Barry v. Edgeworth. 486 

Barker v. Giles. 574 

Baron andYtcnch, ^5 

Barker v. Zouch. 749 

' Baflett V, Chapman. 23 

Batten w. Earnicy. 579 

Bates and Gloycr. 612 

Batej V, Dandy. -435, 533, 613 

Bayley and Davis, 75 ^ 


Baylls V. Attorney general. Page^fi 


Bayntun Perkins. 524 

Beard v. Beard. 748, 803 

Beauchamp v. Silverlock. 480 

Beachcroft v. Beachcroft. 486 

Bcauclerk v. Dormer. 44^ 

Beard'w. Travers. 304 

Beaucicrk v. Mead. 254 

Beane ani Ithell. 18d 

Benilcy and FtHieT. .• 154 

Bcckford i’, '^I'obin. 102 

Bcckford v. Clofe. 226 

Beckwith and Ibbctfon. • 486" 

Bedford (Corporation of) and Attor¬ 
ney general. 109 

Beech 'Paylor. 3 

Bella mont««/Connor. 726 

Bclchier, ex parte. 480, 584 

Bell Statham. 317 

Belcher v. Green. 102 

Bellafis V, Uthwait. 65, 419, 77, 98* 

>83 

Rennet 7’. Wade. 17 

Bennyon v. Maddifon. 57, 427 

Bennct t;. Whitehead, 130 

BcniiCt V, Davis. 399 

Bevci Icy V. Beverley. 815 

Bewick r;. Whitfield. 75 S> 95 

Bickerlt.ili /?;,v/ Chichefter. 680 

Bii'lceillon f/id Rider. 480 

Biddulph V. Biddulph. 387 

Big'^ielton e-. Grul)b. 77 

Billinglley Willis. 57 

Billing !le*y V. Critchet. 60 

Billon V. Hyde. 401 

Bindoii and Sweeiapple, 254 

Bindou w. Suffolk. 324 

Bingham and Seamcr. 221 

Bifbitch and Day. 16 

Bifliop V. Church. 89 

Blake and Shrapnell. 89 

Bland v. Hafcling. 107 

Blakcway v. Strafibrd. 107 

Blackburn v. Gvegfon, 273 

Blackman flw/Wyth. 347 

Blaiidy V, Widmore. 419 

Blew nW>Marflial]. 359 

Bligh V. Darnlcy. 594 

Blight and Lovcacrcs. 486 

Blower Moretts. 812 

Blount V. Burrow. 214 

Bloome end jefus College. 381 

Biuck 


4 
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Bluck V. Nxcholls. 

Page 44 

Boehm V. Trafford. 

680 

Bolton V. Bridgewater. 

486 

Bolton V, Dean. 

130 

Bonny v, Ridgard. 

235 

Bonithorne v. Hockmorc. ^ 


Bonafousv. Rybot. 

• 

520 

Bond V. Simmons. 

726 

Booth and Walmlley. 

' 520 

Booth wnd Cooke. 

89 

Booth and Trelawney. 

254, 114 

Bookey and Randal. 

226 

Boteler v, Allington. 

260 

Botterill, ex parte» 

816 

Boulton and Roe. 

486 

Bovey V. Smith. 

563 

Boulton and Williams. 

95 

Bowes v. Shrewlbury. 

680 

Bowes, ex parte. 

559 

Bowes and Strathmore. 

217 

Bower v. Swadlin. 

93 

Boycot V. Cotton. 

112, 320 

Boynton v. ParkhuTll:. 

43 » 

Bradley and CJarforth. 

89 

Brand and Fraralingham. 

193 

Bramble and Crabtree. 

254, 446 

Brachen and Tunftall. 

319, 322 

Braiidlyii v. Urd. 

377 

BradfliawrtwJ Aniburnliam. 

55 * 

Bradifti v. Gee. 

b8o 

Bradford v. Foley. 

3*7 

Brereton v, Gamul, 

141 

Breary v. Rountltll, 

323 

Brewer and Aplyn. 

584 

Brightwell and Carleton. 

592 

Bridge v. Abbot. 

573 

Bridgwater Eger ton. 

347 

Bridges v. Berc. 

323 

Bridges and Tilley. 

129, 130 

Brockhurft and Whitbread. 

3 

Brown and Andrews. 

107 

Brown v» Higden. 

217 

Brown v. Cutler. 

3*7 

Brown owz/Piddock. 

401 

Brown and Hope. 

486 

Brown and Delorain. 

558 

Brown v. Barkham. 

520j 722 

Brooke v. Galley. 

484 

Brooke and Hertford. 

626 

Bromley v. Goodere. 

5*7 

Broughton and Wharam. 

594 

Brudencll v, Bgughton. 

748 


Bubb and Abraham. “ 
Buckinghamfhire v. Drury. 6il 

Budder v, Rolfe. 399 

BufFar v. Bradford. 397 

Bullock and Coke. 748 

Burgrave v. Whitwick, So 

Burrill v, Kemp. 19 j 

Burk and Fitzgerald. 304 

Burleton v. Humphreys.' 331 

Burnell and Foley. 347 

Burflem and V aughan. 347 

Burrows and Morris. 436, 452,527, 

7*5 

Burton v. KnigiTt, 525 

Bufiey and Hodgfon. 282, 396^ 449 
Butcher v. StaplcT; 3 

Butcher and Simfon. 692 

Butler V, Butler. I02> 678, 399 
Butler and Toplis. 581 

Butler i'. Duncombe. 319, 722 


C. 

Caldwell and Attorney General. 
Capper v. Harris. 

Carrol and Edwards. 

Carew and Alkew. ’ 102 
Carter v» Barnardifton. 

Carte v. Carte. 176, rpg 


Carte v. Ball. 

Carlillc and I»echmere. 
Carpenter and Searle. 
Carpenter and Sorrell. 

Carlton and Lowther. 

Carlton v, Brightwell. 
Calborue v. Scarfe. 

Cailbti V. Dade. 

Cator V. Pembroke. 

Cave V, Cave. 

Caverley v. Dudley. 

Cay and Willats. 

Challis V. Cafborne. 
Chamberlain and Newt. 
Chapman v. Smith. 

Chaloner and Horfley. 
Chapman v. Hart. 

Chandos and Talbot. 
Chamberlain v. Knap. 
Chamberlain v, Chamberlain. 
Chapman v. Tanner. 
Chancey ■o. Fenhoulet. 
Chamberiaine v. Dummer. 
Chapman and Hill, 


198 

254 


80S 
384 

38 

105 
141 
748 
534 

323 

278 

392 

392* 648 

592 

748 

* 5 * 

273 
16 ,645 
278 
709 
630 
59 * 

499. 

480 

43‘’»^3 
427 
302,511 
271 


273 

217 

2)4 


jCha|)man 
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Cliapn^an v. Gibfon. . 
Chaplin i-. Chaplin. 
•Chaworth v. Hooper. 
Chapman and Somerville, 
Chapman v. Salt. 
Chapman and IlafTit. 
Chaiivlos and Lyon. 
Chceles i'. Stapleton, 
Cheefeman v. P.-ririilge, 
Child and Irnhani. 
Chichefter v, BickcrilaiT, 
Churchill v. Hobfon. 


Page 182 
II9 
102 
89 

. 77 

23 

4 « 

645,427 

358 

27^ 

> 680 

5 " 4 - 


jCl^rchwardtiis of St. Saiiour’s v. 
Smith. 

Church and I-onfil,-le. 

Church and Bifliop. 

Churchill and Worlidgc. 

Clarke and Van. 645, 112, 
Clarke and Rofs. 

Clark aad Weftlcy. 

Clark and Kynallon. 

Claverden and Webb. 

Clare Hall and .Attorney General. 


Coleman v, Seymour. 
Compton and Farmer. 
Compton and Lilicott. 
Commerford and Lucas. 
Connor v. Bellamont. 
Condon and Lowther* 
Cooke’s cafe. 

Cookfon and Wbolpdale. 


102 

33 ‘ 

370 

5*5 

726 

3 ‘ 9 > 

16 

36 


516 

274 

89 

78 

320 

3*9 

584 

46; 

3«7 

165 


Clerk V. Wri;;lit. 

3 > 504 

Clitlicrow and Allanfon. 

739 

Clifford and Probert. 

438 

Clofe and Bock ford. 

226 

Clowbctry ij/zr/ Lampen. 

427 

Clobe:tDc’scafc. 

Ho j 

Clough ami Jones. 

■SI ! 

Cockcrill and Gray. 

727 

Coke 0. Builcck. 

74H 

Coke and "W'ilcocks. 

814 

Cole and Stow ell. 

692 

Coleman t. Winch. 

600 

Collins V. Metcalf. 

645 

Colegrave i/. Jewfon. 

500 

Cole V. Rawlinfon. 

486 

Collins and Pjarlow. 

479 

Collier and LUIot. 

450 

, Collins V. Griffith. 

406 

Colt -a. Nettervillc. 

384 

Collett v. Collet., a54» 414» 44 7 

Collins and Sherman. 

114 


Coomes V, Elling. 

Page 6« '' 

Cookfon rt«r/E]lilbn. 

77 

Cooke i>. Booth. 

89, 

Coombe and Hawkins. 

102 

Cooper V. Dougbis. 

J05 

Cookie Martin. 

132 

Cooke and Smith. 

263, 571 

Cook nn^i Sibley. 

S§2 

Cojipin 11. - 

•joit 

Coppiniz. Fernyhongh. 

{'j6t 180 

Cope and Stanhope. 

278 

Corriwcli V, Mat krill. 

* 93 . 

Corbet and Siielftm. 

395 

Corbet 1'. Madcwetl. 

4*9 

Corbet 1*. Palmer. 

427 

Corbet and Powis. 

630, 659 

Coryton and Smith. 

5'9 

Cotter V. Layer. 

;’6u 

Cotton and Sc.irth. 

Jig 

Cott(/n and Boycott. 

112, 320 

Colton and Garth. 

95 

Coventry and Hay. 

ll^> 

Cownc atid Legallick. 

107 

Cox and Hale. 

4^7 

Cox and Jory. 

5 *o >559 

Cox and Sheldon. 

65s 

Ciablrec ■('. Bramble. 

25 4j 44^ 

Craildc t‘I\ {iful Lake. 

735 

Cianc ('.'.vr/Deane 

107 

Cray i-. Willis. 

612 

Crawley and Hodgworth, 

575 

Civagli V. Willcn. 

368 

Cree.! -1. Colville. 

1*9 

Criithett and Billingfly. 

60 

Crinfoz, ex parti. 

8t6 

Crofs V. Addenbrcke. 

2 S 4 

Croft V. Pyke, 

96 

Crufe 1'. Barley. 

427 

Cudd V. Rutter. 

384 

Culling V. Tufl'ivall. 

16 

Gumming rz/zz/Robinfon. 

579 

Cunningliam v. Moody. 

*54. 447 

Cunlifl'c and Shawc. 

102 

Cailis V. Curtis. 

130) * 3 * 

Cutter and Brown. 

31? 

D. 


Dade and Caffon. 

> 5 * 

Dailey v. Defbouvciic. 

332 

Dandy and Bates. 43 

5 » 533 > 6x3 

Darley iz. Darley. 

60 

Darwin a7id Ru^ll. 

89 

Darnley and Bligh. 

. 594 

3 

Darlingios 
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Darlington and Pultney. 
Davis V. Baillic. 

Davis and Owen. 

Davis Bennett. 
Daviiilon aftd Robinfon. 
Davy and Kemp. 
Dawfon v. Dawfon. 
Dawlon Killet. 
Dawlcra ant I Pitt. 

Day i'j»Bi{bltch. 

Deane v. Crane. 

Dean v. Wade. 

"Tleane and Bolton. 

De Cofta and Mellifti. 


'Page 680 
758 

3 

399 

811 

3»9 

•303 

3*9 
% 529 

10 
107 

130 

8*3 


Dee and Snell. 

Dchtw and Saunders. 
Deloraine v. Brown. 

Delver V. Hunter. 

De la Crcufe and Johnfon. 
Demainbray i>. Metcalfe. 
Denifton and Porbes. 

Derm V. Galkin. 

Denlhire and Banks. 
Deferamps v. Tomkins. 
Detbick and Stephens. 
Dillingham and Morris. 
Dixwell and Roberts. 

Dod and Aylet. 

Dodd and Nightingale. 
Dodd and Hine. 

Dodemead and \ alUant. 
Dodfon 1). Hay. 

Doe V. Applyn. 

Doe V. Pefryn. 

Doe V. Routledge. 

Doe V. Davy. 

Done’s cafe. 

Dormer v. Packhurft. 
Dormer v. Fortefeue. 
Dormer and Ekins. 

Dormer and Bcauclerk. 

Dor andVyrxc. 

Davenport and Elliot. 
Douglas and Cooper. 
Douglas and Haftings. 
Dowling and Amhurll. 
Downs and Trod. 

Dow and Thompfon. 
Dowler and Higgins. 
Down man and Attorney 


427 

238 

558 

* 3 * 

105 

4 + 
6? 3 
4S6 
10 
102 
4*7 
579 
716 

39 ^ 

401 

6 s 5 

516 

64s 

739 

617 

402 
178, 180 

501 

339 

*7 

499 

449 

216 

573 

105 

359 

559 

524 

3*9 
287 
General 
176* 180 


Drapers’ Company v. Davis. 579 

Drink>t'ater v. Falconer. 180 


Drury v. Drury. • 

Page ^ i % 

Drury and Buckingharalliirc^ 

. biz 

Dudley and Caverely. 

27I 

Dudley V. Ward. 

16 

Duff V. Dalzell. 

* 5 * 

Dummer and Chamberlain. 

217 

Duncomb v. Duncomb. 

*39 

Dundas -u. Durens. 

3 

Dunch and Hall. 

74H 

l^unham and Goodright. 

617 

Duncombe and Butler. 

319,722 

Duplcffis Knight. 

*7 

Durnford v. Lane. 

• * 

6i| 

E* 

Earl/r.vJ Senhoufti 815, 

293, 5T1 

Earle v. Stopper. 

529 

Earnlcv and Batti'n. 

579 

Eaft India Company v. Vincent. 751 

Eboral and Lin^iopp. 

77 

Edgar and P.jwfcy. 

319,322 

Edge and Scatterwood. 

3*7 

Edgew'orth and Barry. 

48 & 

Edwards v. Carrol. 

3 * 

Edwards V. Warrick. 254) 

26 i, 6 S 9 « 

1S8 

Edwards flnr/Hurne. 

2*3*527 

Edwards v. Jenkins. 

694 

Effingham and Porifmouth. 

5 ** 

Egcrtoii and Bridgewater. 

347 

Ekins and G reeu. 

59, t02 

Ekins and Dormer. 

499 

Eldridge and Armllrong. 

524 

Elling and Coomes. 

6o 

[ Eilifun and Cooklon. 

77 

Elliot V. Collier. 

45 ® 

i Elliot V. Davenport. 

S 73 

1 Elton %>. Elton. 

332 

Embrey v. Marlin. 

322 

Ernes nj. Hancock. 

3*9* 322 

ErrilVey and Welt. 

293*37* 

Ellington and Jeffoii. 

37 ® 

Ettricke v. Ettricke. 

524. 

Evans and Richards* 

49 # 

Evans v. Adley, 

739 

Evans and Stone. 

74 « 

j Ewer and Lotkw'ood. 

225 

F. 

Fairchild and Lanoy. 

m 

Falkner and Jeacock. 

77 

Falkland and Strode. 

180 

Falconer and Drinkwater. 

180 

• Farrant 
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Fai^nt V. Lovel. Page 755, 2lo 
Farri^ and Vaughan. 739, 808 

Farmer v. Compton. 331 

Farrington v, Knighdey. 228, 230* 

300 

Faftncdge Price. 630 

Faulkingham and Grimley. 17 

Tavell V. Heelis. 273 

Fawkner v. Watts.^o, 3i3»45i»S27 
Fell and Whecdon. 57, 427 

Fellows w. Mitchell, 584 

Fellows flW Smith. 679 

Fenhoulct and Chaunccy, 260 

Fenton and Trueman. 107 

Ferrant and Prentice. 105 

FemeyhoughCbppin. 176,180 
Ferrers v, Ferrers. 579 

Fettyplace v. Gorges. 709 

Fineux and Willis. 729 

Finch and Nourfe, 22,6 

Finch i;. Winchclfea, i 83 

Fiftier V, Beafelcy. 154 

Fiftier V. Wegg. 731 

Fitton Muctleshcld. 271 

Fitzgerald v. Burk. 30.^ 

Fitzer t?. Fitzer. 56 

Fletcher and Sibfon. 225 

Fletcher v. Smiton. 486 

Flexney and Killick. 36 

Floycr V. Sherrard 278 

Foley and Bradford. 31 7 

Foley V. Burnell. 347 

Fonnereau v. Fonneraue. 3 * 4^7 

Foote and Tritton. 89 

Forbes v, Denillon. 653 J 

Ford V. Peering. 5 * * 

FordiflF v, Scrugham. 173 

Forfyth and Stone. 160 

Fortefeue and Dormer, 17 

Fothergill v. Froft. 44 

Fotherby v. Pate. 96 

Foundling Hofpital Attorney Ge¬ 
neral 75 * 

Fourakcr and Yea. 107 

Fowke V. Lewin. 450 

Fox V. Macreath. 3 ^ 

Foy Hutchins. 3^9* 3 ^^ 

Frammingham v. Brand. 193 

Frafer v, Moore. 226 

Friteman and Parfons. 73, 179 

French v. Baron. 25, 5*8 

Froich and Smith. ' 484 


Page 486. 
486 
^ 54 - 
3*7 


Frogmorton v, Wright. 

Frogmorton i'. Holliday. 

Fulham V. Jones. 

Fulham and Andrews* 

G. 

Gile'and Adams. 274 

Gale and Bailis. 486 

Galley <(nd Brooke. 484 

Galley v, Selby. • 560 

Galtoii V. Hancock.8, 202, 407, 437 
Gamul Brercton. 14I, 212 

Garvan atid Roach. CST 

Garforth t. Bradley. 89 

Garth t;. Cotton. 95 

Garth V, Ward. 395 

Garrett and Sowell. igji 

Gardiner and hlorgau. . 319 

Garratt t’. Pritty. 368 

Ciarbivt Hylton. 504 

Gardiner and Stephenton. 727 

Gafeoyne and LIttlehalcs. 584 

Gafkiu and Dean. 486 

Gee and Bradilh. 680 

Gibfon V. Montfort. 180 

Gibfon V. Smith. 485 

Gibfon and T urvin. 727 

Gibfon and Chapman. 182 

GiiTard and Nugent. 235, 241 

GilJett V. Wray. 368 

Giles and Barker. 524 

Gill and Attorney General, 617 

Gladman v. Hcnclimaii. 271 

Glegg and Attorney General. 510 
Clide V. Wright. 102 

Glover V. Bates. 612 

Glub and Slocombe. 6*5 

Glyn and Harding. 152, 484 

Godolphin v, Marlborough. 151, 160 

Godwin V. Munday. 3 * 9 * 3*2 

Gofton V, Mill. 107 

Golding Whitchurch. 17 

Goodright v. Glazier. 798 

Goodright v. Dunham. 617 

Goodriglit v, Stocker. 486 

Goodtitle v. Wilford. 96 

Goodtitle V, Newman. aoy 

Goodtitle v, Stokes. 731 

Goodere and Bromley. 517 

Goodwin v. Goodwin. 486, 508 
Goringv.Nalh. 182,188,293,371,375 
Gorges and Fettiplace. 


Gufg 
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^ Gofs V. Nelfon. 

Page 427 

Gol's V. Tracy. 

90 

Governors of Harrow School and At- 

torney General. 

lOp) 676 

Gould V. Tancred. 

3H, 627 

Gower V, Grofvcnor. 

, 347 

Gradon v. Hicks. 

300 

Graham v. Londonderry. 

3 S 9 » 369 

Grayfon v. Atkinfon. 

' 486 

Gray'iD'. Cockerill. 

727 

Green v. Ekins. 

59, J02 

Green v. Belcher. 

102 

"■Green v. Pigot. 

105, 645 

Green v, Rutherford, 

109, 676 

Green v. Poole. 

no 

Green v. Smith. 

254 i273 

Greenbank and Hearle. 

102 

Greenwood and Babbington 

453 

Greefc v. Richardfon. 

32® 

Gregfon and Blackburn. 

273 

Grey v. Richardfon, 

716 

GriiEth V. GriHith. 

750 

Griffiths and Morgan. 

617 

Griffith and Collins. 

406 

Griffith V. Sjiiatley. 

278 

Grimley v. Faulkinham. 

»7 

Grimilune, ex parte. 

308 

Grubb and Bigglelton. 

77 

Guidot V. Guidot. 114, 254) 44^) 

630 

Guillam V. Holland. 

402 

Gulliver V. Wicket, 

317 

Gunter v, Halfey. 

3 

Guth V, Guth. 

551 

Guy and Vaughan. 

107 

Gwync V. Heaton. 

278 

Gyles V. Hall. 

89 


H. 

Hales Vt Hales. 225 

Haies V. VanJerheem. 3 

Hales V. Cox. 4^7 

Hallifax v. Higgens* 520 

Hall and Gyles. 89 

Hall V. Terry. 32* 

Hall Mercer. 331 

Hall Walcot. 645 

Hall V, Dunch. 748 

Hall V. Smith. 772 

Halfey and Gunter. 3 

Hammerton v. Mitton* 188 

Hambly and Yates. 2251 278 


Hammond and Rufiell. 

Fa^ 4.1% 
3 * 9 * 3 ** 

Hancock afid Ernes. 

Hancock and Gallon. 8, 

202,407, 
43 ^ 

Hardcallle v. Sparrow. 

748.73 

Harding v. Glynn. 

484* * 5 * 

Harwood and Skip. 

567 

Harris ii. Mitchell. 

529 

Harwood v, Jacomb. 


Harvey and Roe. 

4 ^$ 

Harrifon v. Southcote. 

457 » 277 

Hart and Chapman. 

ii37. 63 

Harvey v, Harvey. 

J02,399 

Harcourt and T*hbmpfon. 

394 

Harris and Capper. 

384 

Hart V. Middlehutll. 

293,18* 

Hare v, Sherwood. 

27S 

Harman v. Wilfon. 

262 

Harvey v. Alton. 254, 33O, 364* 

504 

Harvey v. Afhley. 

56 

Harrifon and Tubb. 

6® 

Hafeliiig and Bland. 

lay 

Haflell V. Tynte. 

214 

Haflings and Tooke. 

323 

Hallings V. Douglas. 

359 

Hafelwood v. Pope. 

464 

Haugbton v. Harrifon. 

102 

Hawkins v. Combe. 

102 

1 lawkiivs V. Leigh. 

l82> eg; 

Hawkins v. Holmes. 

5®3 

Hawkins v. Obyn. 

sn 

Hawkins and Stribley. 

589 

Hawes V. Wyatt. 

74* 

Hawkes V. Saunders. 

224 

Hayward v. Stillingflect. 

3*7 

Hayward and White. 

594. 772 

Hay and Dodfon. 

64J 

Hay V. Coventry. 

739 

Hayes v. Kingdome, 

73 S 

Hawes v. Hawes. 

<’24, 733 

Heath V. Perry. 58)438 

1, 646) 716 

Hearle v. Greenbank. 

102 

Heathe and Okc. 

160 

Heathcote v, Paignon. 

27S 

Hearn v. Barber. 

450 . 528 

Heaton Gwync. 

278 

Heeiis and Fawell. 

273 

Hemmings v. Munckley. 

504 

Henderfon v. Miggs. 

6^0 

Henfey v. Philips. 

160 

Henley v. Ailon. 

278 

Henchman 
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Henc^rran nnd Gladman. 
Heiljsag^.: v. H unlock. 
HerlaTkendeiv’s cafe. 
Herring and Webb. 
Hertford owfif Biooke. 
Herbert d/V Teynhani. 
Herbeft and Mannln^ 
HeuTtlcy and Stones. 
Hcurtly v, Mafon. 

Hewit V. Wright. 

Heylin v. Heylin. 

Heyliar and Prince. 
Hlccock and Atkins. 

HicksGraydon. * 
Hide and W^TiitcImrch. 
Higgings V. Dowler, 
Higden and lirown. 

Hill V. Chapman. 

Hill and Atki ns. 

Hill and Lewis. 

Hill and Rofe. 

Hilbert ww/'ratc. 

Hiltuir and Garbut. 

Hint* V. Dod. 

Hixpn V. Wytham. 

Hoarc V‘ Parker. 

Hoare and Pike. 

Hoath V. 1 loath, 

Hobbs flW Walton. 

Hobbs and S.tdU'r. 
Hobfonr7//i/ Churchil!, 


Page 27» 
221 
16 
617 
6 i6 
726 
324 
733 > 524 

57 
6S0 
178* 

73 a 

5,Q4».645 
2.00 
496 
287 

217 

214 

224 

323 

524 

214 

504 

<»?5 

735 

44 

589 

645 

407, 270, 650 

584 

5^4 


Horton Whitaker. 
Horner and Amos. 
Horlley and Chaloncr. 
Howes flW Scurfi'eid. 
H ubbard and Porter. 
Hubert v. Parfons. 
Hudfo*n>. Hudfon. 
Hugbcdr V. Hughas. 
Hughes ayd OMhani, 


Ilutitphrey v. Moore. 
Humphrey v. Morfe. 
Humphreys and Burlctou 
Humphrey v. Bulien. 
Hume V. Edwards. 

Hunt and Price. 

Hunter and SKlver. 
Hunter and Pufsford, 
Hurrel! and Pii.kcy. 
Hutchefon v. Hammond. 
Hutchins v. Foy. 

Hutton ‘f. SimpfoR-- 
H'yde and Attorney general 
Hyde ami Billon. 

Hylton atid Ramfdcn. 

L 

Jackfon ■u.. Jackfon. 
Jackfon and Walker. 
Jackfon and Hamfdtn. 
Jackfon and Hogan. 


Page 2^7 
368 
480 

584 

271 

Hs 

23.9 

60,750 
71, 680, 254* 
4*1*448 

iigi 

33 
52<S 
2 * 3 » 527* 52S 
*93 


3*9 


iji 

645 

729 

105 

ixr 

129 

808 

401 

191 


60,444 
202,55:6 
483, 540 
486 


Hockmorc and Boiiithorn. 

518 

! Jackfon V. Parker. 

748 

Hodgworth ’i). Crawley. 

575 

j jacomb v, 1 larwood. 

510 

Hodgfor. V. rnifT'-y-aS;, 39 

6,4.19,510 

1 Jagon/.v/Seeley. 

447 

Hodgfon 7'. Rawfen. 

5 ' 9 > 3-2 

j Ibbefloi! V. Betkw'ith. 

486 

Hogan ■v.Jaekfpn. 

486 

Jcucock Y’. Falkncr. 

77 

Holies y. Wv ft. 

'520 

Jcalc V. J'ifchncr. 

3 * 9 * 322 

Holliday and Frogmortou. 

4S6 

Jeffiys and iMontague. 

748. 

Holforil and Jenks. 

450 

Jtkyll and Shudal. 

77 

Holland a/.i/Ciuillitm. 

^02 

Jckyll Williams. 

4<>6 

Holdfafl V. iMartin. 

486 

1 Jenkins arid Warner. 

44 

Holmes and Monkhoufe. 

. 427 

Jenkins v, Whitehoufe. 

160 

Hore V. Medcrafi. 

176 

Jenkins w, Kcymifli. 

188 

Honeywood and Annand. 

453 

Jenkins am! Ealw'ards. 

694 

Hooper and Chaworth. 

102 

Jenks V, Halford. 

450 

Hooper and Lawlcy. 

54 * 

Jennings and Nottingham. 

617 

Hopkins V. I lopkins. 

812,317 

Jennings Looks. 

335*427 

Hope V. Brown. 

486 

jenner v. '^I'racy. 

226 

Hope end Tyrrcl. 

399 

Jermin rwr/Whitwick. 

254 

Horde and Arkins. 

129 

Jemcgari and Willis. 

278 

Horde and Saunders. 

225, 220 

Jcflbn V, Effmgton. 

37 ^ 

Hoinlley and Sauplou. 

180 

Jefus College V, Bloome. 

_ 381 


jewfon 





Index of Cafes refereed to by the AW. 


405, 721 

500 

K2> 369 

t02 

102 
103 

479 


164 


Jewfon V, Moulfon. Page 
^ Jcwfoti and Colegrave. 

IiidfJou "u. Ni'rrhcotc. 

Ingram and Slicphcnl. 

Johalon (T.Wraylor, 

Johiifon V. i)c la Crcufj. 

John foil, ex pnr/c. 

Jolmfon and Ni:vvftca(I. 232 

L')wo. , 9^) 

{ono3^///^f r.iyior. 56 

Jonoa and Maunamara. 7 5 

Jones T. Strafiutd. 107 

-n^oncs Clough. 151 

Jones and Kulli.iin. 254 

Jones T. V.'clh’Oinb. 317 

Jones and 'raylor. 679 

Jonas and PengreC. 565 

J ordaji V. Sav.ige. 612 

Jory V. Cox. 520, 559 

Iriihani v, Chilii, 27B 

lth(.ll V. Peane, 1 83 

JndIon /W Nielioils, 06, 63 

Ives I'lul Mctcalt. 474i 5*9 

I/cs •L'. Lcggc. 617 

Ivie V. Ivic. 3S2, 571 


Knightly and Farrington. P, 

linight and Burton. 
Kynalton v. Clark. 


30a 22 
i 2.1 


2» 
O 

'529 

46s 


Iv. 

Keihle v. Thompl'on, 

Kelly i;. Pawlet. 

Kemp V. Aiackrill. 

Kemp •;». Day. 

Kemp and Burrill. 

Kennegal ami Reeeh, 

Kent V. Kent. 

Kentilh 'u. Kcntifli. 

Kettleliy‘z». Atwood. 

Jv'. yniilh 'and Jenkins. 

Klllick v» Flexney. 

Killet //wJDawfon. 

Kinaiton and Woodcraft. 
King ■!». King. 

Kiiig(7«V(/ Woodcock. 

King V. St. Catlicriue’s Ilall. 
Kingdomc and Hayes. 
Kiiiglman asid Adarriot, 
Klnfey v. Kinfcy, 

Kirby and Luther. 

Kirkman v. Kirkman. 

Knap V. Noyes. 

Knap a'ul Chamberlain, 
Knight V. Dupkllis. 

VoL. in. 


202 


584 

37 ° 

772 

319 

193 

5 \h) 

692 

77 

188 

188 

36 

3‘9 

363 

75 

110 

b'j 6 

735 

100 

809 

743 

419 

5'>4 

3 J 2 

17 


L. 

I^adhroke and Tomkins, 
l.ake, V. Craddock. 

Lam.he atnl Salitbury, 

I Lamb in Parker. 

J Limpen in Ciowberrj’. 

; L me and Durnford. 

I Lanoy v. FaireLild, 

. Lanoy z). At lioi. 
j Large and Jlavnarjl. 
j Lawley v. Hooper, 
j Lawfon 7J. Stiieii. 
jk.;i\vton i\ Jaiwtcn. 

Layer and Cotier. 
Ltchmere v. Carlific. 

Lee and ().\ley. 

J.ee V. Piieanv, 

J.ee in Palcoe. 

Leech in 'Trollop. 

Lees and Mellor. 

Legal V. Aiiller. 

J.egallick in Cowne, 

Legat V. Sew^ell. 

Legge and Ives. 

Lciglirtw/ Hawkins. 

Le Neve v, Norris. 
Lethieullier v. “Fracy. 
Lewcllin is, Maekvi'orth.Si 
Lewin in Lewin. 
l/cwin and Sellen. 

Le.wln and Fou'ke. 

Lewis rt«^/^VyUl. 

Lewis and Taylor, 

Lewis V. Lewis. 

Lewis V. Hill. 

Lillcot V, Compton, 
Liiuiopp V. Eboral. 

Liiigcn V. Sowray. 

Lingood and Barnardiftori. 
Litchfield aful Uhick. 
Litton and Amherft. 

Litton and Robinfon. 

Litton -y. Jiilton. 
l.ittlelialcs v. Gafeoyne, 
Lock and Attorney general. 


616 

735 

524 

74H 

427 

615 

s88 
20, 511 
24 
541 
122 

I 4 ^ i 6 

160 

251,323 

412 

398 

777 

5** 

?25 

3 

107 

815 

6 iy 

182, 585 
6s5»8h 
739 

i,8i7,2i7 

694 

8 j 4 

45 ^ 

739 

720 

457 

323 

370 
77 • 

254, 630 
278 
258, 493 

3‘7 
4SS» 72.3 

579 
584 
IC9, 212 
Lockey 




Index of Cafes referred to by the Notes. 


LocUfey V. Lorkey. 

Page 3 

Ivockwood 7*. Ewer. 

225 

Ikigan and M‘Adam. 

163 

Lombe 7'. Lnmbe. 

479 

Ijondon, (City of) t/WStafford. 110 

l.<onfdalc v. Clmrch. 

274 

Longuet v. Sea wen. 

2':8 

I.iondonderry and Graham. 

359 ’ 369 

Looks and Jennings. 

335»427 

J.1OVCII and Farr.mt. 

210, 755 

Loveacres v. Blight. 

486 

Love V. IjC Strange. 

427 

Lowe •!>. Jolllfte. 

96 

Lowthcr V. Condon. 

3 * 9 ' **4 

Lowther v. Carleton. 

392, 648 

Loyd and Skutt. ' 

297 

Loyd V. Williams. 

102 

Lucas 7). Lucas. 

72 

Lucas V. Commerford. 

5 »S 

Lucy V. Moor. 

56 

Luther v. Kirby. 

743 

Lydiard and Sterling. 

1/6 

Lyon V. Dukeof Chandos. 

4 * 

M» 

Mabbot and Stace. 

SL 3 

MacAdam 7;. Logan. 

163 

Macaree *0. Tail. 

480 

Macclesfield v. Fitton. 

271 

Macey r. Shurmer. 

75 

Mackreath Fox. 

36 

Mackrill and Cordwell. 

293 

Mackworth and Lewdlin. 

217, 811, 

817 

Mackrill and Kemp. 

772 

Macnamara 7'. Jones. 

p" (• 

/:> 

Maddifon and Benyon. 

57 > -127 

, Maddox "a. M.iddo\. 

655 

Maid well and Corbett. 

419 

Maire, cx parte. 

559 

Mali 11. Ward. 

96 

Man love V. Ball. 

4 

Manning 7^ Herbert. 

322 

Marfden Parfliall. 

44 

Marwood v. 'rurncr. 

176, 803 

Martin and Ctioke. 

132 

' Martin V. Rebow. 

22^ 

Martin and Embrey. 

3’2 

Martin rtWHoldfaft. 

486 

359 

71J 

Marfiiall v. Blew. 

I^ariliall and Standford. 


Marlborpiighv. Godolplun. 15 r, 

160 

Marriot v. Kinfman. 160 

Mafcal V. Mafcri!. 77 

Mdfon and tfeuijtley. 57 

Mafop and Palmer. joi 

Mailers V. Rafhlejr. 354, 261 

Mailers 5^. Maliers, 3*1.0 


-g--j 

Mailer and Fellows of Sr. Catherin* 
Hall and the Kjng. 

Mailer and Fellows .of St. 

College V, Xodington. 

Maybank v. Metcalfe. 

May V. Wood. 

Maxwell V. Montacute. 

Mead and Tyrrell. 

Mead and Ileauclerk, 

Meale and Seagoodc. 

Mtdcraft and Hone. 

Medcalf V. jves. 

Mellilli and Sturt. 

Mcllifli V, De Colla. 

Mtllor 71. Lees. 

1 ^'Icndes v. Mendes. 

Mercer t. Hall. 

Mcrryland and Wilkinfon. 

Metcalf and Demaiiibray. 

Metcalfe and Collins. 

Mcyrick and Attorney general, 
hlicklethwaite and Perkins. 

Middleton and Attorney general 
Middlehurll and Hart. 

Middlchurll and Povvel. 

Miggs and Henderfon. 

Mildmay 7’. Mildtnav. 

Milner and Attorney general. 69131 g, 

254 

Mil! and Gofton. 

Miller V. Miller. 

Miller and Stamper. 

Miller and Abney. 121, 176, 
Miller and Legal. 

Mitchell aw/Fcllowcs. 

Mitchell and Harris. 

Mittou and Hamerton. 

Monkhoufe V. Holmes. 

Montgomery and Attorney General. 

543 

Montgomery rtWi/Eall. 

Montague v, Jeffries. 748 

Moody and Cumungharn, 254, 447 

Moof 


676 
John’s 

604 

427 

3 

37<5 

254 

3 

176 

494 » 5^9 

loB 

519,813 

225 

524 

33 * 

486 

44 

645 
3 o8 
80 
109 
188 

293 
690 

755 


107 

214 

166 

200 

3 

584 

529 

18a 

427 



Index ef Cafes referred to by the Jbtotes* 


> Moor Lucf. Page ^6 

Mdorcf-u'. Moore. , 63, 43;^, 8ii 

Moore and Humphreys. 119 

Moore and Frafer. 226 

Moore and Stokes. 5 ® 3 

Morgan v. Gardiner. 319 

Morgan V. Griffiths. * 617 

Morrett v. Paike. 556 

Jlorrctts and Blower. * 812 

Wforrie v. Dillingham. 579 

Morris V. Burrows. 436* 455 > 5^71 

7»5 

’^lorris nndVortrafhf, 278 

Morrice Twining. 36 

Morfe and Humphrey. J19 

Morfe and Tanner. 486 

Moulfon and Jewfon. 7 *** 

Mountford v, Gibfon. 180 

Munckley W Hemmings. 504 

Munday and Godwin. 319, 322 

Murray AyliC 

Murry t;. Wife. 48 ^ 

MulTell V. Morgan. 8 x i 

N. 

Naffi W Attorney general. 808 

Nalh and Goring 


182,188, 293,37U 

377 

64s 

427 
2x4 
3S4 

36, 39, 62 

750 


Neale v, Willis. 

Nelfon and Gofs. 

Nefbit and Totty. 

Netterville and Colt. 

Neve V. Neve. 

Newborough and "Wyne. 

Newman and G')odtitle. 207 

Ncwllcad V, Searlc. 188 

Newftcad •:». Johnfon. 232 

Newt V. Chamberlain. 592 

Nicholls and Bluck. 44 

Nicholli V. Judfon. 65* 9 ^ 

Nicholls V. Oiborn. I02, 370 

Nightingale v. Dod. 401 

Norris v, Le Neve. ^ 55 » 

Northcote and Incledon. 102, 370 
Northey V. Northey. 359*369,510 
North cf/</Thomas. 748 

Nottingham and Jennings. 617 

Nourfe V.. Finch. 226 

Noyes and Knap. 504 

Nugent V. Giffard. 235, 24 1 


O. 

Oates and Proder. 

Obyn and Hawkins. 

Oke V. Heath. 

Oldham v. Hughes. 71, 

Oldin and Samborne. 
Onflow V. South. 

• .Ord and Brandlyn. 

Orrery and Sheffield. 
Oiborn and Nicholls. 
Oughterlony v. Powis. 
Owen V. Owefl,'. 

Owen V. A price. 

Owen V. Davis.* 

Oxley V. Lee. 

P. 

Packhurft and Dormer. 
Page and TuSiiel. 

Paignon and Heathcote. 
Pain and Ridout. 

Palling and Stedman. 
l^ilmcr and Corbett. 

Paltrier v. Mafon, 

Parker and Hoare. 

Parker and jackfoa. 

Parker and Lamb, 

Parker and Shode. 

Parkurfl: and Boynton. 
Parffiall and Marden. 
Partington and Andrews. 
Parfons and Hubert. 
Parfons v. Freeman, 
Partridge-y. Pawlet. 201, 
Partridge //wJCheefeman. 
Pafcoe and Lee. 

Palke and Morrett. 

Patten and Alfop, 

Patterfon v. Slaughter, 

Pate and Fotht rby. 

Pawlei’s Cafe. 

Pawfey v. Edgar, 

Pcarlcy v. Smith. 

Peering atulYord. 

Pembroke and Gator. 
Pembroke and Bodtn. 
Pemberton and Smith. 
Pengal v. Rofs. 

Pen 1'. Baltimore. 276, 
a 2 


Page 2 %f 

533 

160 

25 +» 4 « 4 . 
448, 6S0 

426 

427 

377 

317 

102, 370 
107 

733 

129 

3 

412 


339 

485 
278 

486 

645 

427 

1«2 

44 
748 
748 
, 523 
438 

44 

60 

645 

7 |» *79 
430* 734 

358 

727 

556 

3 

3S> 522 
96 
42T 
3 * 9 * 3*2 

503 

511 

273 

*54 

271 

3 

304, 509 
Pengret^ 



Index of C(tfes referred to by the Notes. 

PcngT^ V. Jones, Page 565 

l^snhey i>. Hurrell. 729 

Perkins Walker. 748 

Perkins v. IJaynton. 524 

Perkins and 'rimcwell. 486 

Perkins v. Mickicthwalte. 80 

Perry and Heathc, 5&, 43.8, 646,716 


Probert v. CliflbrJ, 
Pioftor V. Oates. 
Prowfe V. Abingdon. 


207, 


617 
734 , 
57 * 

390 

105 

*55 
160 

524 

5.6 b 
617 

313 

401 

38.*76 

225 
217 
615, 105 
182, l<;i 
589 


360, 


Perring and Doc 
Petty V. Steward. 

Petree v. Petree. 

Peter foil attd Walfh, 

Pliillips V. Annefley, 

Phillips V, Aldridge..' 

Phillips and Henley. 

Phillips and Stringer^ 

Phlps V. Steward. 

Pieketing v. I'owers. 

Pikcrill Aggas. 

Piddock V. I’rowri,. 

Pierfon v. Shore. 

Pierfoji V. Pulley. 

Piers V. Piers. 

Pigot and (ireeii.- 
Pike V. White, 
pike •0. Hoaie. 

Pilkington v. Mayor of York. 2.17 
pile V. Pile. 77 

Pipon Walllp. 248 

Pitt 1/. Dawkra. 529 

Pitilcld’s Cafe. 319 

Plymouth and Ridout. ' 393 } 438 

Poole/TWfi?Crreen. no 

Popliam V. Aylelbury. 23,2, 437 

Popham and iiamfield. • 739 

Pope and Malle wood. 464 

Port more Morris. - 278 

I*ortlhiouth ti. Ellingham. 511 

Porter v, Hubbart. 

, Potter 1'. Pcttcr. 

Poulloii 1'. Allen, ' 

Powis and Oughterlony. 

•Powlet a7id Kelly. 

Powell V. Price. 

Powis v. Corbett. 630, 

prentice and I’crrand. 

Prcfwick and Walkcr. 

Price V. Fallnedgc. 

Price V. Munt.' ^ 

Vricaux and Lee. 

Prinee v. Heylin, 

P^itty and Ganatt. 


.■»* 


271 

180 


*0, 75 
107 
202, 370 

293 


659 

*c -5 

273 

630 

»93 

398 

733 

368 


225 
6g, 112, 
320, 335 
504» 254 
645 
680 
24^ 
120, 200 

3 

96 

382, 511* 
216 


Pullen t'. Ready. 

Pulsfofid V, H untrr. 

Piiltney v. Darlington. 

Punter aifd Stag, 

Purfc 7'. Snapliii, joj, 

Pyke V. Williams. 

Pyke and Croft. 

Pyncent '/n Pyncent. 

Pyne v. Dor. 

Q^inccy, ex pat ie, 

R. 

Radley and Stainlilb. 

Ramfden 'f. Jackfun. 

Ranifden v. Mylton. 

Randal! <!>. Pooke;. 

Randall and AttorjK y general. 584 

Radiley and Mailers. 254» 261 

Raw'fon n/;./PJodgibn. 319, 322 

Rawlinfon and Coic. 486 

Raymomrs (Lord) cafe. 304 

Read V- iSiiell. 86, 409, 193 


16 


Sii 


483, 540 

191 

226 


Read-in 'J'melove. 
Ready and Pullen. 
Rebow and Mart hi. 
Redding Wilkes. 
Rccch V. Kcnegal. 

Rich and Wills. 
Richaidfoii and Grey, 
Richards v, Evans. 
Richard ion v, Grccfe. 
Ridgard and Bonny. 
Ridout V. Plymouth. 
Rider Bickerlion, 
Ridout V. Pain. 

Rider v. Wager. 
Rigden v. Valiicr, 
Right V. Ruflbli. 

Right V. Sidebotham, 
Roach V. Garvaii, 
Robinfon v. Robinfon. 
Robinfon v, Davidfon. 
j Robinfon v. Cummiiig. 
Robinfon v. Litton. 
Robinfon v. Tongue, 


584 

SH>254 

226 

3 

539 

b 07 

716 

498 

320 

235 

393> 43 « 
480 

486 
748 
12, 525 
4B6 
486 
60 
784 
811 
579 

723 

465 
Robins 


485 



I N E X of Cafes referred to the Notes* 


’ Robins V. Spinks. Page 98 Sczrle and Newftead. Pd^e 188 

Robertdeau v. Rous. 276,589 dearie v. Carpenter. 278 

Roberts v. Roberts. 566 Selby v. Jago. 44; 

Roberts V. Dixwcll. 716 Selby W Galley. 566 

Roberts «w/Swift. 743 Sellon v. Lewin. 814 

Roden V. Smith. * 42 ? Senhoufe Earl. 293,511,81^ 

Roe 1’. JBoulton. 486 Sewell Legatt. 81 5 

Roe V. Harvey. • <>. Seymour v. Trefilian. 394 

Roe *24 Airs. ^Seymour ewrf Coleman. loai 

Rolfc V. Budder. 399 Sharp and Taylor. 81 1 

Rondeau v. Wyatt. 390 Shawe <1;. CundlitFe. to% 

-^oomc Roome. 191 Sheffield v. Orrety. 317 

Rofeo. Hill. 524 Sheldon V. Co», ■ t^S 

RofsW Clark. 319 Shepheard v. Ingram. lo* 

Rofs and rcngal. 3 Sherman v. Collins. 114 

Rofevi^ell’s calc. 9S> 210 Sherard W Floycr. 27U 

Roundel! T^. Breary. 323 Sherrard v. Sherrard. 261 

Routledgc/W Doc. 4*2 Sherwood W Hare. 278 

Rowell V. Walley. 2JO Shields Atkin-?. 141 

Kudge T-- Barker. 80 Shirley v. Watts. 1^3 

Rudltone K. Aiidcrfon. 176 Shode v. Parker. 520 

Ruflel o. Daiwin. 8g Shore rt/;r/Pierfon. 38,176 

Rullcll v. Hammond. 412 Shrapncll-u. BUikc- 89 

RufleD/w/Wltton. 539 Shrewlbury W Bowes. 6S0 

Rudrerford W Green. 676,109 Shrimpton v. Stanhope. 230 

Rutter nw/Cudd. 384 Shudal w. Jekyl. 77 

Ryall 1^. Rolle. 63 Shuimcr W Macey. 

Rybot i/W Bonafous. 520 Sibley Cook. 582 

Sibfon V. Fletcher. 225 

Sidebotham and Right. 486 

^addler If. Hobbs. 584 Silvcrlock Beauchamp. 480^ 

^‘^aliibury i'. laimbc. 524 Simmonds W Bond. 726 

^^alkcld r;. Science. 70 Simpfon aw/H utton. 129 

Sait Chapman, 77 Simpfon w. Hornfbey, 180 

Samborn flWOldin. 426 Simpfou ow/Tilley. 486 

Saunders rtz/Jllawkes. 224 Simpfon i;. Butcher. 692 

Saunders v. Horde. 225 Skip v. Harwood. 567 

Saunders Dehew, 238 ShuttrWLoyd. 297 

Savage«;«/Jordan. 612 Slaughter v. Patterfon, 35*522 

Scarborough fl/iJWorffey.36,294,648 Slcech v. Thorrington. 257 

Scarrilbrick and Attorney general. Slocombe v. Glubb. 615 

559 Smeaton Weller. 726 

Scarfe Calborn. 748 Smith ii. Clay. 3,8 

•Scarth V. Cotton. 11.9 Smith v, Baker. - 75, 182 

Scattergood Edge. 317 Smith, w/ar/t-* *64,559 

Scawen Longuct. '^278 Smith awJG reen* 254,273 

Scott n. Tyler. 368 Smith v. Cooke. 263,571 

Scrugham W FordilT, 273 Smith-j. Pemberton. ,271 

Scurfield v, Hawes. 584 Smith awi/ Aykwcll, 3&0 

Seagood TJ. Meale. 3 Smith and Boden. 427 

Seamcr r;. Bingham. 221 Smith v. French. 484 

Smith 



I M X) 6 X Cafes rferred to hy the Notes. 


GIbfon. 

3 mith and Chapman. 

Smith and Pearley. 

Smith and St. Saviour’s. 
Smith V. Coryton. 

Smith and Povey. 

Smith V. Fellowes. 

Smith and Hall. 

Smiton and Fletcher* 
Snaplin and Purfe. 

Snatt and Archer. 

Snell and Read. 

Snell Dee. 

Snelfon n. Corbett. • 
Somerville v. Chapman; 
Sorrell v. Carpenter." 

South and Onflow. 

Southby V. Stonehoufe* 
Southcote and Harrxfon. 
Sowden v. Sowden. 

SoM^ell V. Garret. 

Sowray and Lingen. 
Sparrow v. Hardcaftle. 
Spencer V. Wray. 
Spendlove and Allen. 
Spinks V. Robins. 

Sprangc v. Barnard. 
Spranger and Ballett. 
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AKCUED AND OSTERMIK^D IN tHE TlMH OP 


Lord Chancellor HARDWICK E* 

4 • 
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yokn/oH V. Brovinf J^ovembtr “jf I743» 


Cafe I. 


A Bill was brought for an account by a creditor of a bank¬ 
rupt againfl: the aiRgnees. 

The aflignces put in an anfwer denying all the equity of the 
bill, and the plaintiff brought the caufe to a hearings on bill and 
anfwer only. 

Lord Harituich upon the merits difmided the bill with cofts 
to be taxed; for he faid the plaintiff in this cafe avoided re¬ 
plying, in hopes of faving cods, and that he would not ei^ 
courage a pra£tice Which was done merely to get off with forty 
thillings cods i for if a motion had been made to diftaifsthe 
bill for want of profecution, ^e plaintiff knew the defendant 
would have been intitled to fall cofis (t}» 

(i) f^dt taut a r«l. at^.' 


Where dx 
feadtnts dcnieU 
•U the equityof 
% bithsndthe 
plainUffbtingf 
die cmfe t9 a 
heariag m bill 
and MuWeraniri 
in ordertagetciF 
«ith4o<. coft(| 
the eotti^oB’^r* 
mifltngAe biU 
upon the ntriti* 
fare cefti te be 
taxed. 


Lacon T. Mtrtim, Nvvtmbtr p, 1743 * 

J OHN Hay and Blhaheth hU wtfc) die heir and devlfee of 
Simon Degge deceafed, being feifed in right of E/izaieih of 
divers lands in Det^y/bire, held % leafe from the dean of Lin- 
to/a to the faid Siman Dtm and his heirs for three lives, viz. 
the life of Simen luiisabetk his wife, and the faid Eli¬ 

zabeth Hay, and alfo feifod of the inheritance in fee expeftant 
on the dea^ of dame Elizabeth Saunierfon^ grandmother to 
Elizabeth H^, and of her mother, in die manor of Sootliy, 
and divers lands in lAnttinJInne t They borrowed oti the i oth 
of yah, 1735, tooo/. of Ihemat M:fe!y, and for fecurhig 
thereof by leafe and risfatafo and fine conveyed to M^ely and 
his heks the &id manor and lands in Herby^n, and on bor- 
fowiag the furchn fum of ^00 /. they conveyed to Mofely the 
lands in Lhenkfih'ef and on advancing sco/. inore, 

VoL. UL B 
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fubjefted both eftates with the payment of the fcveral^ 
fums of 1000/. 800/. and 200/. but, before any part of the 
principal and intercfl was paid, yohn Hay died without iflue, 
and his wife became folely feifed, and in Hovemher, 1737* 
borrowed of Mofely the further funi of 240 1 . os. 6 d. which, 
with 159/. \()s. Cd, due for interelf, made 2400/. and by 
indorfeinent on the feeon^ \nortgage deed fubjeffed both 
eftates with payment of the 2400 /. and lilizaheih being defirous 
of difpofing of her intcreft in lAucolnJbire eftate, and to #dd 
a third lift to the.leafcof the Derbyjfnre ellatc, in-order to 
raife a fund for the payment of her debts, employed one For/- 
ter to treat with the defendant Merlins^ when, after divers 
meetings, Foijlery on behalf and with the confent of Eti- 
zabeih Hay, came to die following parol agreement, that Eii- 
zahethy inconfidcrationof 2260/. tor. to he paid by Meriius^ 
(hotild convey the eftate in LincBlriJbire to him and his heirs, 
fubjeft to the eftates for lives of Lady Snumkrfon and FH- 
beth Degge, and the purchafe money to be applied towards the 
difeharge of Mofely % mortgage j and it was alfo agreed tliat 
the leai'e of the Derhyjhire eftate fliould be renewed, and a third 
life added, viz. the foji of the defendant Mertins, and that 
thereupon he Ihould lend to FJizabeth by way of mortgage and 
on the fecurity of the Derbypire eftate 1600/. in older to 
raife a fund for payment of her debts and the reft of Mofcly'*& 
mortgage, and alfo to enable her to pay 375 /. fine for the 
faid renewal, and Mei tins in part of the agreement paid Fli- 
zaheth tool, for which he took her note, and on the death of 
Lady Satmderforty he, in confidcration thereof, farther agreed 
to add 140/. to the 2260/. 10/, making together 2400/. tor. 
and in further execution of the agreement paid Elizabeth an¬ 
other 100/. for which he took, her note, and afterwards an¬ 
other too/, and alfo 400/. to enable her to pay the fine to 
the dean of L/wfo/w, and to add a third life iti the Hsihyfljire 
eftate, for which he took a bond till the agreement could be 
completed, out of which fum Ihe p.dd 375/. and a new leafe 
was taken of the Derbypolre eftate, wherein tlie life of Mir- 
tins the fon w^as inferted with the approbation of Merlins the 
father according to the parol agreement: before tire fame was 
perfected Elizabeth 'Hay died inteftate, leaving the defendant 
Degge her heir at law. 

Thcplaintift being a large creditor of Elizabeth Hay, by 
fimple contraft, having procured, letters of adminiftration in 
troll for himfelf and the reft of tlie creditors, brings his bill, 
praying an account of the inteftate’s real and perfonal aflets, 
and of her debts, and to receive a fiitisfafilion out of the real 
for fo much of the perfonal as had been exhaufted in difeharge 
^of the fjxjcialty creditors, and that the agreement entered into 
iwith the dfendunt Mert'ins may he fpecifuatly earned into executiouy 
and that he 'may be compelled to take- a conveyance of the 
' Eincohfhire eftate, and advance the 1600/, on the Derhyfhhe 

eftate 
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_ edate as a fund for the payment of the inteftate*s debts,* • and Lacom «. 
that the defendant Degge^ the heir at /aw, might convey to ***»THi** 
Merlins as the court (hall direft, or in cafe he docs not, that 
Merlins may hold the eftates to him and his heirs. 

The defendant John Mertins by his anfwer admitted. all the 
fa£ls and circumftances relating to the parol agreement, as 
charged by the bill, and offered** to peiform it, and complete 
his purchafe of the eflat^ and advance the 1600/. 

oft the fecurity of the Derbyshire eftatc, provided he be allow¬ 
ed the feveral Turns advanced on the foot jpf the ' agreement out 
of fuch purchafe and mortgage money, and be permitted to 
hold the eftate in Lincetnjhire to him and his heirs, and fo as 
the Icafe of the Derb^ire eftate be renewed, and tlic lives fal¬ 
len therein fince making the agreement be filled up. ■> • 

The counfel for the defendant Degge, the heir at law, in- 
fifted he was an intire ftranger to all the tranfaftions betyeen 
Mertins and Elizabeth Hay^ but if any fuch parol agreement was 
made, he was not, nor could be hound, or any ways aftef’led 
thereby, in regard the fame, or any part thereof, did not ap* 
peart.o have been reduced into writing, nor in any fort perfor¬ 
med by Elizabeth Hay in her life- time. 

Lord Chancellor, 

The firft queftion is. Whether the agreement infilled on by 
the bill, and admitted by the anfwer of the defendant Mer^ 
tinsy ought, upon thefe circumftanccs, to be carried into 
execution ; what makes this particular, is, if the bill had been 
brought by Mrs. Hayes in her life-time, and the defendant Mer^ 
tins had admitted the agreement, though he had infifted on not 
performing it, the court would have decreed it \ becaufe the 
admiftion takes it out of the ftatute of frauds and perjuries. 

The fecond queftion is. Whether, as between the reprefen- 
tative of Mrs. Hayes’s pcrfonal eftatc, and the defendant Alertins 
and Mrs. Hades’s heir at law, it ought to be performed ? 

It has been objeQed by the counfel for the heir at law, that 
the agreement is not in writing, nor concluded ; and if it was 
reduced to a certainty, yet there has not been fufficient part- 
performance. 

Now it is clear to me that there was a certain agreement, 
with a variation afterwards from an accident, by which the 
eftate became more valuable j for it docs not appear that Mrs. 

Hayes' had the leaft intention of breaking off the agreement, 
but infifted only on an advanced price, as it was natural and 
reafonable for her to do: and it is likewife in evidence, that 
the defendant Martins agreed to give more, and that Mrs. Hayes 
defired him to pay the third fum. 

There are feveral ways of part executing an agreement (i). 


(1) As to the part performance of 
agreements, fee the fiillowing cafes. 
Matcher v. Stapley^ I Veen. 363. Mfap 
V. Patten, ibid. 472. Py^e v. IPiUlams, 
S P'trn. 45 5 • I^les V. Vanderbeem, Hid, 


617. Loek^v. Loek^y Pre. Cha. jtjf, 

M.ax’ti^tll V. itlvntacktey ibtd, ^z6, Seagoode 

V. MaU, ibid 500. Pengal v. 

Ca. Ab. 46. ft. 12 . gt. i6. Earl ef 

Aylisferd's eajty * ySj. Oeidiyf, 
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k 


eoit r. 
■ TIDt. 


If poiTcSion is delivered, diat is a ftrong evidence of thepart<« 
exemition of an agreement. 

DsKftry of pof- 

iiiSon, or ptyment of money, it a ptrt porietmante of an apreemeat not reduetd into writinf. 


The ftatiite of frauds and perjuries goes equally againft mak¬ 
ing a mortgage of a real eftfte without being in writing, as 
■gamil a purchafe, if not ilt writing, for as the lad can lx no 
hen, neither can the other he a fecurity. # 

frying of money l|}as been always held in this court as a part- 
performance. 

It is fworn pofitively in this cafe, that the money was applied 
for, and paid abfolutely upon dm foot of the agreement. 

A^to Mrs. Hayes's taking notes ef the defendant Mertins in- 
ftead of the money, the evidence being, that they-were given 
m account of tlie purchafe>money, will take off the force of the 
objcdlion. 

It is fatd it muft be fuch an aft done, as appears to the court 
jwould not have been done, unlefs on account of the agreement; 
and to be fure tliis is right. 

But as to die other objeflion, that it mull be certain at all 
events that the agreement flioulcl be performed even independent 
of the tide, whether it can be made out or not, is carrying 
it too far, and would hold equally had the agreement been 
in writing, for whatever the title may be, ftill Mr. Mertins 
would have had a lien upon the eflate by virtue of the agree¬ 
ment. 

Where t!ie If there 13 a Icafehold eltate that is mortgaged, and no cove- 

mortpg<ir ot a of the mortgagor that he will procure the lives 

hai iiot fovt - to be filled up, the mortgagee cannot compel him to do it, but 
nanted, tiiat he mull pay the cxpencc of renewing, anrl then reimburfe himfelf 
lied adding it to tlx principal of die mortgage, and it fhall carry 

up, the morta intCTCft (I). 

^'i^ee niiiy de it, 

^ni on adding the expenee of renewal to the ptincipel of the nwv'g'gf, it Ihall cirry Intereft, 


Upon the whole 1 am of opinion that, upon all the circum- 
flances appearing in this cafe, the agreement entered into be¬ 
tween Elizabeth Hay in her lifc-time, and the defendant Mtr^ 
tins for the purchafe of the rcvei Hon of her dlate in Lincoln- 
Jhivti for the fum of 2400/, 10 r. and for the mortgage of the 
leafeholtl ellate for lives in DerlyPsWe^ for the fum of t6ooA 
ought to be performed, and carried into execution, and do 
order and decree the fimc accordingly; “ and do dired the 
** Mailer to compute iiiterell on the 700/. paid by Mertin/ 

awm vol It* 499. v. Halfi% Amh, 586. It h.i8 been held, 

It'alker^ ant* % vol. IQO. Oven v. Da- that marriage is not a part performance 
r'ii, t Fef. 82. ^aylxer v. Beeeh^ iiij. of a parol agreement. Redding v. tFilies^ 
r97. Pmtr v. PsWer, Hid. Legal V. 3 Bro, Chm. Rep. 400. et x'ide DuaJax w. 
. 4 iwrr, t /y 299. B'bifbread V. Brtck- Dutefs, Fef. jmir. 196. 

k &*, Cha. Ref. 404. -j 17. Cunler (t) Vide i^klrvt v, z Fern. 

■ - “• 
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*• to Elizabeth Hay at difierent times, towards his pordKafe 
and mortgage money, at the rate of 4/* per cent, per ann, 
** from the refpedlive times of payment thereof; and ^ Maf- 
** ter alfo to take an account of the principal and intereft due 
“ to the defendant Mrsi Harrh^ the executrix of Mrs. Dormer^ 
“ the reprefentative of Kirk thcP aliignee of the mortgage to 
** Mofelyy and to tax her and Lady' Bijhcp'% cods, the ^Ur stt 
“ tkw of Mrs. Dermery and decreed that Mertim ihail pay 
Mrs. Parris wliat (hall be fo found dup for principal, in- 
** tereft and cofts, »td on fuch payment, and to lady Bijbop 
** her cofts, do order Lady Bifjop to convey to Mertim the 
** eftate in Lincolnjbire ; and further order that the defendant 
** Mertim do pay to the plaintiff, the adminldrator of BHza~ 
** heth Hayy the reiidue of the 1600/. after dcdu£ling what 
fliall be due to him for the 700/. and intereft ; and thereupon 
** order Mrs. Harris to convey to Meriins the kafehold e^te 
** in DerbyPiite by way of mortgage; for fecuring the repay- 
ment of the fum of 1600I. with intereft at 4/. per cent, fub- 
“ jc£l to a redemption by Deggcy the heir at law of Elizabeth 
‘‘ Hayy and after fuch conveyance made of the Lim-olnjlnre eftate, 
do order the poil'eiTion thereof to be delivcretl to Alertinsy and 
** that he and his heirs do hold the fame againft Degge and his 
** heirs; and it being admitted that there are but tw'o lives now 
** fubfifting on the leafehold eftate, I order that Mertms be at 
** liberty to renew the leafe thereof by adding a new life, and 
“ that what fliall be paid by Idm for the fine and charges of fuch 
** renewal be added to the principal money advanced by him on 
'* the fecurity of the faid eftate, and be included in his mort- 
** page to carry intereft in the like manner (i). 

(») Eeg> Lib. B. 1743. fol. 95. 


En parte Roberts in Novembety X743i amongji the lunatic Petitions. 
l,ORD Chancellor, 

T his is a complaint upon thefe grounds; 

Firft,. Milbehaviout of the commiifioners* 

Secondly, Milbehaviour of tlie jury. 

Thirdly, The finding of the verdi^. 

As to the firft part of the complaint agalnll the commiflioners, 
it appears to be groundlefs and vexatious. 

As to any nufbehaviour in the jury the evidence is very flight, 
and is intirdy anfwcred, for it appears that Mr. Roberfs counfei 
defired he might dine s^ain with them. 

'ihe other part of the petition deftrves more confideration. 

It IS obje^ed to us a verdi£); againft evidence, but I think 
tl etc IS nothing fatisfailory in the affidavits to induce me to be of 
that opinion. 

If it is not againft evidence, then the next queflion is, in 
what method it muft be gone into. 

1^3 


LaCqm 

MssTlMt. 


f s ? 


Cafe 3. 
i.C. poft. 3 c8. 


C J 


There 
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C[A S E S Argued and Determined 

BKff'te There can be no melitts inquirendum^ for that is only grantabi® 
Robbrts crown; but where there is any mllbehaviour 

toymUbcha-" execution of nninquintion, it mull be examined into, and 

iriou» iathe if the court fee caufe they may qualh it, and direct a new com- 

execution of an jjjifj^on j but a melius inquirendum is for the crown, who cannot 
LX‘'t”c;"r tra,cife as ihc fabjcfl can. . 

^po.i ex^^niining 

Intoitmiy, it they fee caule, qoafliit, and direA a new commiffimt 

• f 

But what ground i^ there for me to quafli the prefent^inquifi- 
tion ? The commilRon was very folcmnly granted upon infpec- 
tion, and what would be the confequence if 1 Ihould quafli it ? 
It ‘is impofiible to have an inquilltion more folcmnly taken, and 
at l^ffPno body would be bound by it; this would be only putting 
the partie.s to an ufelefs expence. 

The queftion therefore is. Whether there is any ground to do 
any thing, and what ? 

As to the grounds, I do not fee fulEcient from the affidavits, 
but from the fecond infpe£lion I think there is; he has cer¬ 
tainly appeared much better than he did at a former infpe£lion, 
and his appearance now does not prove him to be either a fool or 
madman, and it is not put upon his being an ideot. 

Fitzherberds Naiura Brevium proves, that it is a common method 
to inquire by infpe£lion aftirr an inquilltion returned, and there 
have been many cafes of tb.it fort: but if upon infpc^lion the 
Chancellor is at all doubtful, there ought to be fome better 
method of determining it; and the St, of 2 Ed. 6, ch. 6* 

feems to be made for that purpofe. 

** If any perfon be or lhall be untruly founden lunatick, 

** be it enaiScd, that every perfon and perfons grieved or to be 
** grieved by any office or inquifltion lliall and may have his or 
“ tlicir traverfe to the fame immediately, or after, at his or their 

pleafure, and proceed to trial therein, and have like remedy 
** and advantage as in other cafes of traverfe upon untrue inqui- 

lilions or offices founden.” 

But it was obje£lcd, that if the party is by law intitled to a 
traverfe, he had no need to apply to this court; and that was 
my apprehenfion when firft it was opened; but Sir yoAn Cuti*s 
cafe in Eey 86, "87. makes it more doubtful, whether he has fuch 
aright; however, without tlic leave of this court the cuftody 
(73 could not be fufpended; and that feems to be the rcafon of the 
orders by Lord JSTiwg in the cafe of Mrs. Smithies upon the 
making of the fccond of which Ihe appeared in court. 

The quellion therefore is, Whether I lhall grant leave for the 
lunatick to traverfe or not. 

The perfon Upon reafonabje terms I am willing to put it in fome method 

i^aftwhora jjf inquiry, and it will be for the advantage of all parties ; for 
if I grant the cuftody, the committees mull bring a bill to fet 
^ lb the aifTereni aflde the fettlenicnt which he has made of his ellate ; and Doc- 
'Bppe«r»nce he ^ Finney would have a right to infill upon the validity of it, 
cttiMi infpeftion, fo that an ifluc muft be diredled to try it, and fuch an ifluc 

Waa attwwcrd to 

tnvaj'fotlto in^uilitiya, and the grant of die cnilodj fuf^caded till fiictkw order. 

• would 
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would be a greater cxpence to the parties than a traverfe, and 
therefore I alked whether Dodlor Finney would fubmit to be 
bound by the traverfe ; for though it would be binding againd 
Mr. Roberts, it would not be fo againft Do£lor Finney as to the 
grant of the cuftody of the land, who claims as a purchafer. 

It has been objefted, that gr(;at mifehief would arife in cafe 
the grant of the cuifody fliould be fufpended, and it is faid that 
thpn there would be a traver^fe taken in every cafe j and to be 
fiire great mifehief would arife if it flioukl be lightly come into by 
the cqift-c, yet there are many cafes wheit notwithftaiuUng the 
finding the court has fufpended the cuftody ; and there Was a 
cafe before me lately of that fort j and here can be no great in¬ 
convenience from fufpending it in the prefent cafe, for^if any 
thing is done in regard to the eftate, it will abide the event of 
the traverfe ; however, left any ill ufe fhould be made of it, I 
lhall fufpend it only till further order (l). * 

Mr. Attorney General has cited Sir John Napper^s cafe, 
Frin. term jo Ann. in which there was a traverfe, and Smithie^s 
cafe in 1728, which was a motion for leave to traverfe by nttor- 
iiey, which was oppofed ; but lie faid it was there agreed that a 
traverfe waa given by 2 Ed. 6. but that it muft be in proprid 
perfona \ and Lord Chancellor ordered to be attended with pre¬ 
cedents, wliieh he faid was only to fliew in what way the tra¬ 
verfe was to be; and afterwards many precedents were fliewn, 
but there was no cafe where an ideot had traverfed by attorney, 
though many where a lunatick had: therefore Lord Chan¬ 
cellor in that cate thought that it being the cafe of an ideot, ftie 
muft appear in perfoii, which flie did accordingly, and leave 
was given her to traverfe. Vide Stone's cafe in Tremaine's Pleas 
of the Croivn 653, a precedent of a traverfe ; and for the doc- 
truie of traverfing an inquifition, vide 4 Co. 54 b. the cafe of The 
Commonalty of the Sadlers \ and 8 Co, 168. Paris Stoughtor's ezic. 
Sir T. Jones 798. Shower 199. S.C. Skinner 45. S. C. 

Vide 18 H. 6 , by which there ought to be a month’s time 
between the return of the inquifitlon, and the grant of the cuf¬ 
tody,'and land, in order for the parties to conic in and tender 
fuch traverfe. 


E)t pang 
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(1) Vide Ex pmie Barnjley, peji. 184. 


' Tinney V. Tinney, November * 743 * Cafe 4. 

A Bill was brought for dower, the defendant the heir at law a huibandinMs 
infills that the hulband in his life-time gave a bond in a ^ * 

tenain penalty in truft to fccure to his wife 4c o/. in cafe flie tofecuretohU 
fuilived, and that it was intended at the time in lieu of dower, wife 400/. 
anfi that flie acknowledged it to be fo, and offered to reatl evi- f“'". 

«i. ce other acknowledgment. dcnccto flvew it 

wai intended 

at the time in lieu of dower and th-it the wile acknowledged it to ke fo canm^t be allowed, being within 
the ftaCute of fraudi and perjuries. 

B4 Lord 
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CAS £ ’3 Argued and Determined 
Lord Chancellor, 

A e ^ opinion that parol evidence cannot be allowed in 

ionlwawff^**' cafe; being within the flatute of frauds and peijuries, and 
aor a bar of that a generalprovt/ion for a wife, vi?as not a bar of dower, unlefs 

prefl^d w*^*fo • to be fo (I) : In the cafe of Lawrence v. Lawrence (a), 

but Che words ia Lord Somers held a devife of lands generally to the wife to be in 
a bond to fecure bar of dowcT ; it went up afterwards to the houfe of Lords, and 
the decree was reverfed : in tho<:afe of Vizard v. Longdalet, 
•ndmaisccnaocc 5 Geo* 1. Sir ^^eph Jekyll held the words in a bond to fecure a 
^ned e»^a!^ fum of money for her livelihood and maintenance was no*bar of 
•fdower. * dpwer. Lord Chancellor King was of opinion that it was a bar 
of dower and faid it was within the equity of the Si* of Hen. 7. 
of jointures, and therefore reverfed Sir Jofeph JekylPs decree (3). 

{l) Veg. Lii. B. 174.3. fbl. 5s. {3) I Vef* 55. S. C. Vide etiam 

(a) 1 £^. At. afS. & C. Vide the Walktr v. Walker^ 1 ^c/I 54.. H'arde v* 

cafes cited 111 the note to Gmhtn v. Hem^ Ward*, Amb* 299. 

€9ek, amte, 3 vol, 437. 


Cafe 


S. C. iVef.S]. 
lai. 

An beirh set te 
be difinherited 
unleli b)’ expiefs 
words oranecef 
firy impl)criion; 
and the rale 
holds equally 
where he is an 
heir of eujivmary 
i*nd*. 

A parcnihefi:. is 
not to be rejected 
in 1- goi 

thou^ii lokording 
to the rules of 
grammar a fen- 
tence may be 
complete with* 
sruc it. 

C *9 J 


Ga/eugne and OiBere verfus Barker^ December 15, 1743, on a 

Rehearing* 

A Queftion was made in this caufe on the will of Scorey 
Barker^ which was as follows ! 

“ I give to my fon Henry ail my lands, tenements and herc- 
“ ditaments, in poilefllion and reverfion, freehold hiuI copyhold 
“ in the pari(h of Cbifwicke, or clfcwhere in the county of Mid~ 
dle/eXf {which {i) copyhold lands 1 have furrendered to die ufe 
** of uiy will) to him and his heirs. 


Mr. Attorney General infilled, that all the copyhold lands 
palled, and that the words in the parenthefis are fuperiluous, and 
♦that it is an abfolute devife; and the fubfequent words may be 
rejc£led, according to the maxim in Jaw, utile per inutile non 
vitiatur : and in fupport of this do£lrine cited Hob* 171. Marjh's 
3>s 4** 37<5. or if the court Ihould be of opinion not 

to rejecl thefe words, then he infills that they are large enough 
to extend to all the tellator’s copyhold lands, and ought not to 
be reilrained to a part only. 

Lord Chancellor, 

The firft. queition is, whether the words in the parenthefis, 
are to be taken as reftri£live of the firft; words of the devife, and 1 
can take them no otherwife. 

This is the cafe of lands devlfed by general words ; if inftead 
of this the tellator had faid, 1 give my melTuages with the ap* 
purtenances called the King of Bohemia’s bead, that would have 
been a different cafe, and 1 ihould have thought the fubfequent 
words a millake only in the defeription. 


{>) It ftems Lord Hardmueko laid great Arefs apon this relative pronoun Habkh* 

1 Vef. 64. 


See 

Sut 
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But when a man docs tuA make a certain definitive delcrip- G*teot»m* ». 
tion, it is very difficult for courts of juflice not to conftrue the ****»• 
fubfequent reflri^kive words, as explanatory of the former. 

As to the cafe in Matjh's Rep. of tithes, it is not fimilar to 
this, for if they had coullrued it otherwife, the \vi)l miiH have 
been abfolutely void ; fo likewtfe in the cafe in Dyer, where a 
man devifies his meffiiages, late Richard Cot/on*ti bfc. if the court 
^ad fuffered the midalK to prevail, it would have made the de* 
vife void. 

Bu^ here the con(tru£^ion 1 make will have an eflre£l as to 
part of the copyhold lands, which are usually furrendered^ 
though not as to the whtrie. 

The cafe in Cra. Car. Chamberlain verfus Turner 129. does not 
come up to this: “ 1 devife the houfe or tenement wherein 

Wiliiam Nichollt dwelleth, called the White Swan in Old 
" Street, to Henry Gallant, my daughter’s foil, for ever*i and 
•* the queftion was, whether all the houfe pafl’cd or the entry, 

**. and thofe three rooms which were in William NichoUs’s pofTef-* 

** (ion only; and three judges were of opinion that the whole 
** houfe paired.” 

1 wonder how it held fo much debate, for the previous part 
of the defcription being true, it was of no confequeiice if there 
were twenty other lodgers, as fFilliam Nicholls lodged there 
likewife. 

An obfervation has been made on it’s being in a parenthcHs, 
that tlie fentence for this reafon is independent and complete 
without it, and therefore this may be rejected as fuperfluous. 

It is true with regard to the niceties of grammar, the obfer- ^ lo 1 
vation may be right in fomc indances. 

But in legal cafes a parenthefis is not to be reje£led : bcHdes, 
there are many indances in the common kind of writing where 
commas only are ufed indead of a parenthefis, therefore this 
may be laid out of the cafe. 

But what makes it dill dronger, there is a plain reafon here 
for a parenthefis. 

Becaufe in the former part of the devife the tedator had 
coupled the words copyhold and freehold together, and therefore 
he was under a neceffity of throwing it into a parenthefis with 
the repetition of the word copyhold. 

So that the authorities do not come up to the cafe made 
by Mr. Henry Barker the devifee, for thofe cafes 4 re all in 
grants. 

1 Ivave a doubt whether in the cafe of grants the condruc- 
tion is more ftri^ than in wills, for if a man grants to another 
fuch and fuch houfes in the occupation of A. B. and C. and 
afterwards excepts the houfe in the occupation of B. the ex> 
ception is void, becaufe they will r^her rejctl the fubfequent 
exception entirely, than the grant ttfelf ihould be void. 

This is a queilion between an heir ami devifee, and an heir 
is not to be difinherited unlefr by exprefs words, or a necedary 
implication : and i know no diftimftion from this rule where the 
heir is an heir oi cudomary lands, any more than where he is 

Iffehoh)* 


The 



lo CASES Argued and Determined 

CAseawjTt Y, The great objection, which has feme weight, is, that there 
Bakxxji. jg jjjg fajpe inn or hotife which has been furreiuleved : 

and If tlie teflator had deferibed it by name, I fliould have been 
of opinion the whole would have palled though part only had 
been furrendered. 

But it appears by the furrcnd«rs thcmfelves, which w'ere at 
different tiiTies, that part of the inn w^as not bought till feme 
time alter the firft furrender, and therefore this fa£l clears up/ 
and exjjlains the intention of tlie teftator. 

So that the court fhuft make fo many ftretohes hert, in 
order to difinhcrit the cullomary heir, that it is much better 
to lot the words have their plain and obvious meaning, though 
the defeiidants arc younger children, and claim it us a pro\ifion. 

The decree mull be ainrilied (t), 

(i) \a Banks Y. D-?iiJbtre, 1 in this cafe (which feems to have been 

po/i. 585. Lord ijaniwithe obinves, the ground of the detcrminalionj ap- 
that he determined the above cafe rela- pears to differ but veiy flit'htl) from that 
live to the king of hV;-w,‘..’.s head with in Banl^ v D:njh'>r, Vide JHcn v, 
great ^eluFtancc. indeed the parciithetis Boulton., \ FtJ. 13 1. 
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Cafe 6 . 

Thp furrender 
€>f copjholti 
cdate&mufthave 
the fame roii- 
ftru£tion with 
feotFmenCs at 
law, and other 
conveyances, 
and not at: a 
will j and if 
the limitations 
of a copyhold 
arc fofiame'^, as 
fcy the ruin of 
law they are 
void, chey muft 


L:v.'!I verfus Level/, Novem/cr 23 , 1743 . 

7 0 rl N hovrll furrcmlered to fV/irutm l.ovrll, brotlicr of 
Jo/d)! Lovfll, the copyhold premiff'es in qiitllion, until Lho~ 
mas Lo’uei!, fem of Ra/p/j l.ove!l, and brother alio of yohn Love//, 
fliall attain tw'cnty-one, and after fuch age to the fiid T/jcti.-is 
Love//, his hciis and alfignsfor ever. Signed Lovi//, 

Indorftd, hy agreerhen*' between and '///;,-/« Zoiv//, tli.it 
the faid Jl't/Ham Lovell is to receive tlie rents, Is'c. until Ll'omns 
attains twauity-one, and then to account to him fur the fame, but 
not before. y. Lovell, 

W. Lovell, 

take their fate, and no intention can make them good. 


died the iplh of A'o'ivw7/;er 17 r without illiic, leaving 
IVilliam his tided brother and heir, wdio enj<)yed the faid pre- 
millcs till the j6th of yajiuavy 1734, wdicn he died ; ‘Thomas the 
fon of Ralph, and brother of the plaintiff', died an ini ant the 
12th of March 1715, without ilTue bet^e the plaintiff' was born, 
fn that the faid Thomas Lovell deceafed having no brother or 
filler born at his death, and being then about nine months old, 
W'illiam Lovell deceafed w'as his heir at law likcw'ife. 

Thomas Ln>ell the furrenderec dying before be attained twen¬ 
ty-one, the quedion is, whether the plaintiff" as brother of Tho¬ 
mas is intitkd under the furrender of yohn Lovell to an ac count 
of tlie re*nts, (5*7*. fuch contingency as in the furrender never 
happening; or wliether the defendant William deceafed, 

as heir to the furrenileror, is not intitlul to both ; or whether 
the edate is not liable to an account for the profits, and to 
whom. \ 


Mr. At- 
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Mr. Attorney General for the plaintiff cited Borajlon'2, cafe, 
3 Co, 20. and 'Taylor vcrfus Biddull^ 2 Mod, 2 ^ 9 * 

Mr. Brown for the defendant cited i Leon. 101. and M.r.F..rd 
of the fame fide cited Idle verfus Coke^ Salk, 620. (1), and Cro, 
Jac, 376. 

Lord Chancellor, * 

As this is the cafe of a copyhold, no other conftrudlion can 
be made, but what arifos on that kind of conveyance. 

As to the real intention of the furrenderor, it is pretty difHcuIt 
to maintain what the plaintiff’s counfel contend for, that though 
Thomas the infant was but four months old, the furrenderor in¬ 
tended to diveft himfelf of the whole eflate, and give it in fuch 
a manner, that notwithflanding the infant died the n^?tt day, 
it would go to his heir though ever fo remotely related to the 
furrenderor. 

The furrender w^as never perfected, for in one rcfpeiH: the 
bill is brought fur that purpofe, and upon the circumffauccs of 
this cafe, there is no occalion to make a llrain in f.ivour of tlie 
plaintiff. 

But be this as it will, the words as they now ftand, and the 
legal effect of thofe words, mull have their avail. 

I will take it firll upon the words .abllracled from die mc- 
moratuluni. 

It has been infifted on, that though Thomas the infiut died at 
nine niumiis old, yet the cllate ve'led in him, and th.it it was a 
difptfritiun of the inheritance to him immediately, and only a 
chattel iiitorell: in the uncle, till the infant rniglit attain his age of 
twenty one, though he died at nine months old. 

As to the cafes c'tcd, Boroflon^., and Ta\Lr v. Bldd.i’ly they 
were both upon wills, in which tliere is great latitude of con- 
ftruflion, to comply with the intention of a telliJor; and in 
Bora/lo,'i*s the principal point (for il was not meieiy an auxiliary 
argument} was its being a computation by di<-. tellator for pay¬ 
ment of debts, and Tn'l'm vcrfus Biddnll is upon an cxcrutory 
devife j for I had a very p.trtieul.ir reafon to look into this cafe 
ill Stephens \ctC\xs Sii'phr.’u (2\ and therefore feiit for (he record 
out of the treafury : not truly Hated in tlie repot f of the cafe, 
for the other point nientioned in the book could not arlfe, being 
determined merely upon an executory devife. 

Surrenders of copyhold cilates are to be confirm d as deeds 
and conveyances at common law, ami not as a will and as 
Mt, Ford fiiid, a fpringing ufe in a copyhold tllate would be 
conllrucd as a fpriuging ufc in a freehold (3). 

If this liad been a limitation by deed of an eflate at common 
law', as Thomar died before twenty-one, it cannot he fupported', 
that the eflate to William lliould continue till Thomca miglit have 
attained his age of twenty'One. 

(1) I ?. W, 70. S.C. 

(2) Ca. temp. Talk. 22S. S. C. 


ai 

Lotx;c.i, «« 
Lovxxx* 


C *2 ] 


But cop)ho 1 d cilates arc not with¬ 
in the liaiuie of ufes. R'^denv, VaHlert 
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Cases Argued and Dctcrmbed 


X^Ctt r 


If limitations are fo framed^ as by the nites of law they ar« 
void, they muft take their fate^ and no intention can make 
them good. 

To be fure there is a difference between requiring an eflate to 
fupport a contingent remainder in a freehold, and a copyhold, 
* becaufe in the former there muft be a tenant of the freehold 


Ti*ftipp-)rt a 
mntiiifeat r* • 

■under in a 

freehold, there -7—.-T - 

nafrheatenant againlt whoRi a pritctpt may be brought, but copyhold lands are 
rtf the freehold not held of the manor, but arc parcel of the manor, and the 
/w>r^ybc frcchoW is in the lord,^ therefore no precipe can be brought 
fcrou^t; other- againft thc tenant of a copyhold. 

as to a CO- 

■yhold, for there ■» frmeXf* ca* be brought, being parcel of the manor oBlf, end the free- 
Jtold in the lord. 


E **3 3 But i know of no cafe, where Uiere is a limitation of a copy- 
hold in ,the manner it is here, that it has been coullrucd 
to be good. 

As to the indorfement. 

This is no more than the declaration of the trufl of the pro» 
fits to WtUiam for ^homai^ and not for payment of debts, or 
any other purpofe. 

I think this rather turns againfl the plaintiff, becaufe it takes 
it out of thc reafon of Borq/ionh cafe: for there the teilator had 
made a computation that the profits would clear his debts by 
the time his fon attained the age of twenty-one, and therefore 
uotwitliftanding he died before twenty-one, the court was of 
opinion, it ought to continue till he might have attained his 
age of twenty-one. 

But here William Lovell could not be accountable to any heir 
of Thomas Lovell^ for William by the memorandum is exprefsly 
dire£led to be accountable to Thomas only. 

Therefore, as this differs from Borq/Ioti*& cafe, and as it is 
not upon the condru^bion of a will, and as the furrender of 
copyhold eftates is to have the fame conftrudfion with feoff¬ 
ments at law, and other conveyances, therefore I muff decree 
for the defendant, the heir at law of William Lovell,, and dif- 
mifs the bill of the plaintiff, who is the brother and heir 
% of ThoviaSy but witliout cofts. 


>j, Laivton yerfus Lawton, December 14, 1743. 

Afceengmtfet H E material queflion in the caufe was, whether a fire 
fin- the be. engine let up for thc benefit of a colliery by a tenant for 

nefitofacoi- j|£ fhall be confidemd as perfonal effate, and go to his exc- 
uir • e, &4iibe cutor, or fixed to the freehold, and go to a remainder-man. 

f:niui<<ered a« 

^.ui. hia parfiuial efiate, and go to the executor, for the incrcafe of aUett ta favovr of mditots. 


There was evidence read for the plaintiff, a creditor of the 
tenant for life, to prove that the fire engine was worth, to be 
fi>ld, three hundred and fifty pounds } and that it is cuffomary 
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to remove them; and that in building of fheds for fecuring the Iawto* ». 
engine, they leave holes for the ends of timber, to make it 
more commodious for removal, and that they are very capable of 
being carried from one place to another (i). 

That the teftator, the counfel for the plaintiiF faid, was dead, [ 14 J 
greatly indebted, and it would, be hard, when he has been laying 
out his creditors* money in ere£):ing this engine, that they fliould 
not have the benefit of it, but that the (IriS rule of law fhould 
take place. 

Mr. W^ilbraham compared it to the ctffe of a cyder mill which 
is let in very deep into the ground, and is certainly fixed to the 
freehold} and yet Lord Chief Baron Comytu, at the afiizes at 
IVwce^ery upon an a£lion of trover brought by the executor 
againfi the heir^ was of opinion that it was perfonal efiate, and 
dircdled the jury to find for the executor (2). 

Evidence was produced on the part of the defendant, ^ flicw 
that the engine cannot be remov^ without tearing up tlic foil, 
and deftroying the brick work, 

Mr. Clark of counfel for the defendant cited Finrhy fol. 135, 
under the head of Diftrefs: and the cafe of IForiley Montague v. 

Sir ‘James Qaverlng^ about two years ago before Lord Hanhviche, 

Loro CHAxc'hz.i.oR,' 

This is a demand by a creditor of Mr. Lawton^ who fet up 
the fire engine, to have the fund for payment of debts extended 
as much as poffible. 

It is true the court cannot conftrue the fund for aflets, further 
than the law allows, but they will do it to the utmoil they can 
in favour of creditors. 

This brings on the queftion of the fire engine, whether it 
fhall he confidered as perfonal eftate, and confequently applied 
to the iucreafe of aflets for payment of debts. 

Now it does appear in evidence, that in its own nature it is 
a perfonal moveable cliattel, taken either in part, or in grofs, 
before it is put up. 

But then it has been infilled, that fixing it in order to make it 
work, is properly an annexation to the freehold. 

To be fure, in the old calcs, they go a great way upon the xhs oSa ctf« 
m/anexatiou to the freehold, and fu long ago as Henry the Se> goagrettwaf 
venth*s time, the courts of law conllrued even a copper and 
furnaces to be part of the freehold. kata $ kuc 

of Ute have te- 

iMtti this ftriff conOrujlion of law, to encounige tejianta for life to do what ia advanta^eatu <r 
ihe eftate duriuj; dicit term. 

Since that time, the general ground the courts have gone upon 
of Kljixing tills ilrid conilru^ion of law is, that it is fur tl>c 

(1) It appears fsom the anfiver of (2) Thiscafeinallprobabilrtyttirn*'- 
Zuw/oit the remainder-man, that ed upon a cuftom* Pet LordMansJtidvti 
the tenant for life had erefted a build- Lavetm v. Lawton^ cited in the note at 
ang, which was covered in : and that the end of this cafe of V, 

this building was merely for the ufej^ef Lamrcn, 
the eUgme. 

;bcneiL 
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Lawton t. 

Lawton. 

To remove 
Wkinfcot fixed 
onl} by fcrewi, 
and marble 
chimney pieces 

Landloids have 
■o right to re¬ 
tain coppers and 
brewing vcli'els 
againflra tenant, 
as they were laid 
for thcLOi'veni- 
ence of trade. 


[ i6 ] 


Tho’ cyder is 
part of the pro¬ 
fits of rtie real 
eftatt, i: has 
been held th it a 
cydciinfin is 
pestT’anal not- 
Withft.vndi.ig, 
and fhxJl go :o 
the executoi, 
and not the heir. 


CASES Argued and Detcmiined 

benefit of the puhlick to encourage tenants for life, to do what is 
advantageous to the eftate during their term. 

What would have been held to be wafle in Henry the Se¬ 
venth’s time, as removing wuinfeot fixed only by ferews, and 
marble chimney pieces, is now allowed to be done, 

i$ not Wafle* 

Coppers and all forts of brewing vellels, cannot poflibly be 
ufed without being as mucli fixed sft fire enfrits^ and in brew' 
houfes ci'pccially, pipes, mull be laid through the walls,, and 
fupported by walls; and yet, iiotwiihllainiing this, as they 
are Laid for the convenience of trade, landlords will not be al¬ 
lowed to retain them. 

'I’lii's'being the general rule, confider how the cafe flands as 
to the engine, which is now in qiiellion. 

It istfaid, there are two maxims which are llrong for the re¬ 
mainder-man : Flrfy I’hat you fhall not deltroy the principal 
thing, by taking away the aeecltbry to it. 

This is very true in general, !ni dues not hold in the pre- 
fent cafe, fer the walls are not tlie principal thing, as they 
arc otdy iheds to prevent any injury that might olherwife Inqv- 
pen to it. 

SeeoniU\'y It I’.as been faid, that it mufl be deemed part of the 
eftate, becaule it cannot fublill without it. 

Now collieries formerly might be enjoyed before the in¬ 
vention of engines, and therefore this is only a quellion of 
niajiis ami minus^ whether it is more or kfs convenient for the 
colliery. 

'I licre is no doubt but the cafe would be very clear as be¬ 
tween landlord atid tenant. 

It Is true, tlie old rules of LiW' have indeed been relaxed 
chiefly betwet n landlord and tenant, and not fti frcuuently be¬ 
tween an anecflor and heir at law, or tenant for life and remain¬ 
der-man. 

Hut CAvn in tliefc cafes, it docs admit the confideracion of 
puMielc convenienc e for determining the queflion. 

1 think, cveti Ik tween ancellor and lieir, it v. tudd be very liard 
that fuch things fijould go in entry inUame to the Ik ir. 

One reafon that weighs wnth me in, it,-, being a mixed cafe 
between enjoying tlie profits of the land, and carrying on <1 
fpeeiets of tiade ; and, conril.’ring it in ttiis light, it coine» 
very near the inilances in brewhoufe^, ts’r. of furnaces and 
coppers. 

i'he cafe too of a cyder mill, betw^cen the executor and the 
heir, rnentiorird by Mr. JJ'i/i'niinim, is extremely Itrong ; for 
thong’ll cyder is ])ait of the profits of the reel eftate, yet it was 
h.cid 1)V’ l..ovd Chief Haron Cc/viyns, a very able common law'yer, 
tliat tb.e cytler mill w'as perfonal eftate notwithftandiiig, and that 
it fboidel go to the executor. 

Tt does not didVr it in my onliiion,. whether a fired over fucli 
an engine be made of btick or wood, for it is only intended to 
cover it ficm the weather and other iiiconvcniencics. - 

Tltii 
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This is not the cafe between an anceftor and an heir, I'ut an 
tnicftnt’diaie cafe, as Lord Hobart calls it, between a tenant for 
life and remainder-man. 

Which way does the reafc’ii of the thing weigh mod, between 
a tenant for life .hkI a reniainiler-nian, and the pc i fonal reprefen- 
tative of tenant for life, or between an euccllor and his heir, 
and the pcrfonal reprefentalivc’of the anceftor? Why, no doubt, 
in favour of the foro'er, and comes near the i.ale of a eommon 
* tenant, where the gotul of ‘(he pubiitk ii tJie malerial confidera- 
tion, which detetmines the court to cqnllruc theie tilings per- 
fon:d eftaie ; and is like tlie cale of (nthlai^nis^ which lliali go 
to the executc^r, and not to the heir or rein.iindcr-inan, it being 
for tlie benefit of the kingdem, whicJi is itileTefled in the pro¬ 
duce of corn, and other grain, and \s ill not fuffex thefti to go 
to the heir. 

It is very well known, that little profit can be made pf coal¬ 
mines without tills engine ; and tenants for lives would be dif- 
couraged in cu-cling tliem, if they mult go from tlieir reprefen- 
tatives to a remote renianiJer-man, when the tenant for life 
migdit pofhhly die the next day after tlic engine is fel up. 

Thcl’e reafons of p’lbiiek beneiil and eonvenitnct. weigh 
greatly with me, and are a principal ^ingiculent iii my prefent 
opinion. 

ITpon the whole, I think this fire engine ought to be con- 
fidered as part of the perfonjl cilate of Mr. Lairlott^ and go to 
the exettutor for the incteafe of ailkls ; and decreed accord- 
ingly (r;. 


Lawttih t. 

LaWtok. 

Emblements 
Ihali go to the 
t xesucor, and 
not the remain- 
<i>r-man, the 
publick h 'ing 
interefted in the 
produce of com 
and other grain. 


Reafons of pub- 
Ii.k bcncHt and 
convenience 
liavr greatj 
weight. 


ft) Rc^. L^h, R. i; 4 ^. fol. I. 
There w'ere t ('rtMii oilier engines fi-vt-J 
upon fait works hv tiii* of the te¬ 

nant for life, the telheor. Theft* en¬ 
gines were decreed mI to be ihc pcxfonal 
ellatr of the leilaior. 

'i'he old and gtiicral rule 
law feesns to be, th.a wliatevcr is 
fi\fd to ihr freehol'i ofv.’ines- pnit 
of it, and cannot bet ficin it. 

Co. Lift. 53-i»- B'o f/ ii'i'V./i/. X04. 143, 
CookCi calc, .l/core 177. H rl.ilcr- 
tirn’s cafe, 4 Lo. 64. a. Day v. 
Bijlitcb, C10. I'Jiz. 374. f.’rtir V. 
i.aft, Z Cn/J. 508. Cu'lt.;^ r. Tu^huzl, 
Jiull. N. P. 34. ifut (if laie v,.ars there 
have been two e.M eptiens to tliis rule. 
The firll is between landlord and tenant; 
the latter of W’h; m may take aw.,y dar¬ 
ing the term all fitch chimney pieces, 
wainicot, i^c. and all Inch Mungs nc- 
celfary for tiade, as biiv.ir.g veflels, 
coppers, fire engines, cyder iinils, iac. 
as be has himtelf put up or creeled. fBut 
fucll retiioVcil mull be nntb’n tht /erM, 
othcrwilc he w 'll be conJidercd as a tref- 
paiier. '1 he fccoud excepiion is becwceix 


tenant for life or in tail and the rever- 
fionci or leiiiainder man. 'i’he former 
may remove fire engines, cyJcr nulls, 
toppers, tf't. which he has ereiJled, and 
by which he nor otxly etij lys the profits 
of the efiale, but carries on a f[jedes of 
trail-’. Ami if he docs not remove them 
in his lite-limc, they go to his ex:’cutor. 
1 he rule however Hill holds as between 
the I.-ci, and exteut^r. PerU-'s cafe, t Salk. 
361. lix un:e 1 vol- 477* 

Dudley V. H'liul, Jlrb. 113 . Bull. N. P. 
34. b.C. cited. In La-ixto/i v. 
i>’. R. tlajirr zz Geo. 3. .‘.n action of 

trover was brought by the pl.aimiffs as 
a.lnut iliiators (>f Ku-tit },ti.xion, agaioft 
the defendant for certain iak pan*, w'hich 
were jiut into wyche in-'.ies in Ch-Jbue. 
The jians werr .-jiig'.t in in pieces. 
Tne wyche houfe* aie -si no ufe without 
the pans, nor i* the briie of any ui« 
wiiliout them. i'h.’je viasroom lor the 
w'orkmen to walk round them within the 
building, 'i ho p.answoic fixed by brLk 
and mortar to rite floor < I m*' ouiuing-j 
and rh'te'was a fi5rnai.e Laatt it. I ne 
budainu had lodging rooms at tJie eiui 
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of it: which building with the pans let 
for 8/. a week. The queiiion was, whe> 
tber thefe pant were to go to the rxnutor 
er to the heir. The anccllor was feifed 
in fee. Lord Mansfield delivered the 
opinion of the court. AH the old cafes 
(and there are fotne to he found in the 
]tear-books) lean in favour of the heir'. 
•nd fo rigtdljr, that if a tenant was to 
pot up a wainfcot or pii^ures let into 
the wainfcot, ^c. he could not take 
them away. There has been a relaxa¬ 
tion of twofpccieiof property, the one 
between landlord and, ttiiant, as marble 
chimney pieces and things, which are ne- 
ceilary for trade, ^ c.; and in the re¬ 
moval of thefe, then: is no hurt to the 
landlord. The tenant fays, f leave the 
premiffesjoft as I found them. Theothcr 
fpecies in which there has been a relax¬ 
ation is between tenant for life and the 
remainder-man as fire engines, idc. 
^'he tenant for life will not ereft fuch 
things, unicfs they can go to his exe¬ 
cutor. But I cannot find any cafe (ex¬ 
cept that about the cyder mill, fee Jup^a 
14.} where there has been any relaxation 


between the heir and exttutn. That ea/b 
mod probably turned upon a cntlom. 
Now confider the prefent cafe, which is 
very dtong. A fait brine in the county 
of Cheshire ii a moft valuable inheri¬ 
tance. But there is no enjoying the in¬ 
heritance without the buildings and fair 
pans. They are of no ufe but f 6 r that 
purpofe, end the inheritance is of no* 
value without them. To the executors 
they can be worth no more than old iron 
and old bricks, if taken away. Here 
the ancellor erefled them at bis own ex* 
pence on his fee fimple. It is impofli- 
ble, that he fhonld mean them to be 
fevered at his death ; for they are worth 
nothing to an executor, and very valua¬ 
ble to the heir. It would have been a 
very different confidcration, if this fait 
brine had been let to a tenant, who had 
credlcd thefe pans. 'There he might 
have faid, I was at the expence of erect¬ 
ing them, and therefore my executor 
fhould have them ; and 1 leave the eflate 
as I received it. Therefore we are all of 
opinion they go tothedc/r. Judgment 
for the defendant. 


r *7 ] 

Cafe 8» December 17, 1743, Pleas and Demurrers, 

A pies » A ■'*'33 brought to fet afidc a will for fraud, on fuggef* 
kill brought to tion thc tcilator was incapable of making it, by being 

fefiraud*an*d* perpetually in liquor, and particularly when he executed the will, 

Ar appointing and likcw'ife for a receiver to be appointed* 

« receiver, al¬ 
lowed at to the firft p.tTt, and difdlowed at » the bttcr. 


The defendant pleads thc will was duly executed, and that 
it ought to prevail, till upon an ilTue at law it fliould be found 
to be otherwife, and that, as he was in pofTelfion under the will, 
a receiver ought not to be appointed tiU the validity of the will 
W'as determined. 

Lord Chancellor, 

TMs court can- pjg^ |jg jdjowed, fof you cannot in this court fet 

wUi fw ^fide a will for fraud (1) j but as to a receiver, 1 muft difallow 
^ thedueexe- it, for I will not tic up the hands of the court, if in the 
SlwStti'ii' progrefs of thc caufe it fliould be neceflary to appoint a re* 
ceiver (2). 


(l) Bemt V. rad', ant' 

3 *+. 


% vol, (a) Vide Knight r, DntleJ^f 2 ?y, 
360, 
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December 17, 1743. Aucnpiouc, Cafe 9. 

A Bill was brought for difeovery of title deeds, rani relief' * **'1* 

I i»i »/• t VI'V* I* AS 

prayed likcwiio. i.,.!).. d.f.<.ve, 

rj, sn atlHavit mu ft be annexed that ihe pUliuiiT has not the deeds m his (.uiluJy 

The dcfetid.int demurred that tipon the, pla'iitifT's own View¬ 
ing none of liis ancellors have been in poficfHon for tlie hdl 
forty years, that it was a matter triable at law, and that there 
was no affidavit annexed, that tlic plainttir had rmt the deeds 
in Ills cuffody. * 

The Chancellor allowed It on the lad cauft epen tlic common 
courfe of tlie court, that where a bill prays icbcl, as wy/il as 
difeovery, an alfulavit mull be annexed that the plaintifr' ha^ not 
the deeds in his cuftody (ij. 

(1) So Jf'/jit(hurth v.CoUing, z P, if'~ 541. Dorie^ v. 13?, 


Tiuhot V. Ma'jt Deceu'.lrr ^ 743 * 


Cafe 10, 


T II E bill was brought for tithes of a mill, and a pica ttf Whfrrthcown- 
a in'.fhis of 6.r, H d. for the mill, when it was part a corn- 
null, and part-a iuHing-mill. 1.'i..*:.).'/ihi-iks 

I-rop-.r’0 rj,<t 

r :o newwhecl'-, ihry ir'-to be confide red as two mill,, and 10 a b'll broj-ghl tci thetirhe, h'- 
tover them with the liiuie modut (i). 


In 1719, the fullirig wffieek were taken away, and a pair of f iS 
mlll-doncs put in the room, and has been ever hnee a corn 
mill. 

Mr. Attorney General for the plaintiff. 

It was antiendy a fulling-mill, and the corn-mill a’td the 
fulling-mill is now under the fame roof, and the ?//, r/z/j cajjnot 
extend to cover a new ere6led mill, for as it is altered to a 
corn-mill it muft pay tithe in kind. 

Mr. llamei of the fame cited i RolPs Ahr. /oi. 3 2. 

I Brounl. 32. Cro. Jac,. 5:23, and the cafe of Nut v. Chami/er- 
lairtf heard fird in the exchequer, and afterwards in the houfc of 
Lords, where it was determined that eveiy water corn-mill, mull 
pay corn as a perfonal tithe. 

Mr. ‘Talhjt of the fame Gdc cited i RolVt Ahr. 656. 

The counfel for the defendant infilled that the modus covers 
the mill, let the engine of the infule coiiIHl of Vv-heds <,>r of 
ftoues, and therefore changing the working part makci, no -varia¬ 
tion, but the tnodus will Hill cover it as a mlil, thongh of a dif^ 
ferent kind. 


Thc-y 


(1) See Crimley V. Faulkin^hamt 4 J 45. 

VoL. TIL C 
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Talbot t. 
Mat. 


[ 10 1 
Whrrr Uifre arc 
two cincicjit 
cornmilli in the 
fainr parilh 
whicli paid 
titlifi, and an- 
oditr niiiler 
who Lad a fal- 
l! 1^; inil! cover- 


They cited i RclPs Ahr. 641, and 2 hijl. 490. That adding 
new Hones to ancient mills will not alter the vwdns^ nor tieftroy 
it, where the Hones are under the Ibme roof: tlu-y cited 
Carth. 215 . 

Lord Chancellor, 

The plea in this cafe inuR he confidcvctl both, in refpecT: to tJie 
form and fuhfrance, and upon cither it cannot Hand, for as it is 
not nd uhm, it is impoOible to know to what it is applicable. ’ 

Here arc three njills charged by the hiU to he working 
rnills : the defendant pleads dus to one only called* 
mill. 

All of them at preftait are ufed ns corn mills, and therefore 
the 'plea is quire uneertain, if this point could he laid alide, 
which I cannot do, confidcr it ne^t upon the fuhilancc. 

I ,.w'ill confidcr them as two new corn mills, but under the 
fame roof. 

Suppnfe hrll an ancient mill uiiJcr a building worked with oi’C 
wheel, and the owner under the fame roof think proper to crcA 
two new wheels, and two new ilones, I am of opinion tl-is is to 
all int«-nts and purpofes two mill-, and hi. cannot cover tlicm 
v.dth the fame tuvdi's you rnir,ht as well fay he iniglitticA an¬ 
other mill upon tJie fame Hream, and call it one nn!l. 

Suppofc two ancient mills in ll.c fame pnilii whicli paid 
tithes in kiiid, and another inliier who Inul a fulling mill cover¬ 
ed with a modus fluniKl turn it into a coni imli, it would pre 
judlce the parfon in the other mills, as the new eiccled one 
W'ould dimiiiilh the trade of thofe inih'., and liicp.i’. h’l fuller¬ 
ing by thofe means ought to be vceontpLufed by tin jiaymeiu of 
tithe for the mill fo coii\erted. 


»J with a vcd'tif 

turned it into acorn mill, the mill I'o conveitcd Cn’i pay ui’ie. 


The reafon the cafes go upon, whv a modus, is diT-royed 
wlicre two Hones are ereAed iiiHeaci of one, i-., bccaufe the nai¬ 
ler can grind a double quantity. 

Where two fol- Confidcr it ill another light, formerly there were two fullmg- 
j'tnjj niijiiansl a mills, and a corn mill under the f.ant roof, an 1 the fuliing-ndlis 
com m.u ycic tumed into two new corn mil!-, tldo ia lull the lame tb’uig 

Miidri th -Ur.'.e .<• , i . i ■' 

riof, ji dtlK- as li he had elected two new inulc). 

fulling Tiilli .nri! 

turned into two new corn mills, they are become two new m'dls. 


Afuliingmiii Thc fulling ntills can only pay a perfona! t'llie, bccaufe it is 
being 1:1 the n.i- nature of .1 trade, but where there are corn mills, 

pays only a per- cach IS to pay a tcnta diih. 

fwnal liUie. Ill this cafc, thus niucii muH be fliewn, that there was n cuf- 

tom in this pariHi for fulling-niilJs to pay tithes, or otberwife 
they do not properly pay them. 

'.I’hc only colouralaie thing is, it was an ancient nrodus for the 
land, and that the mill is but an accidcuLal quality. 

;‘;it it is not pleadi. d for the kind only, but as a con¬ 
junct modus both for land and mill too, and therefore let thc 
plea be over-rukd. 
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The Lajl Seal before Gn-'flmas 1743* 

W ITH regard to taking exceptions to anfwers, I have 
laid down this rule to myfelf, that if an anfvrer comes 
in, in Miihuehms term, and the plaintiff docs not take excep¬ 
tions witliin eight days of Hjlary term, upon applying to the 
court, he is of courfe intitlcd to take excej^tions, provith" ! he 
does it within two terms, the term in which he moves it iiiclu- 
fiveand if he negle£fs to do it then, the court will not give 
leave but upon particular circumftances. 

exceptions, provided he does u within two terms, the term in which he 


Bolid verfus S/mmofiSf Jafmary 21, I743> among the Petitions 

in Qmfes, 

T il E defendant was executor under the will of a perfon 
w'ho had left a legacy of 500/. to the petitioner Mrs. Bond 
before her marriage with her late hulband, who tiotwiihftanding he 
had received at ditferent times, at lead 2000/. from other paits of 
his wife’s fortune, never could be prevailed upon to make any fet- 
tlement or provifion for the wife \ upon which the defendant, the 
uncle of Mrs. Bondy refufed to pay the legacy into his hands ; 
and the hutband, about the year 1734, brought a bill for the 
legacy : the court referred it to a Mafter to receive propofals from 
the hudiand for a provifion for the wife ; the Mader certified the 
hufband had never laid any propofals before him ; upon which, on 
the petition of the defendant to be eafed of the burden of this de¬ 
mand, the court on his offering to pay in the money, diretled 
the Accountant General to lay it out in South-fea annuities for 
the benefit of the hulband and wife, fubjedl: to tlie further direc¬ 
tions of the court. 

The dividends and produce of the annuities amounting now 
to 122/. 15 s. f d, the huihand being dead, his executor iufid* 
cd, that though it was a chof in aBisn of the wife’s, yet by the 
decree, and the order on the Accountant General to lay it out 
as aforefaid, tlie property veded in the hufband (i), and he was 
zntitled to the principal, and likewife to the intcrod made of the 
annuitiesi in confideration of his maintaining his wife in tlic 
mean time. 

Upon a petition to the Mafer of the Rolls,, he was of opinion 
for the wife as to the principal, but thought the reprefenta- 
tive of the hufband iatitled to the dividends, and ordered it 
accordingly. 


ip 


Cafe 11. 

If in RTtclarfmat 
term an ..ri'-er 
coTiM in, a..d 
the pi li). tiff doe* 
not take XkCp- 
tien'. within 
eight days of 
Hi/tiry teim af¬ 
ter, yet oil ap¬ 
plying to the 
cour., he Ik in¬ 
ti rlKil tj ukc 
moves iiicluAve. 


C 20 ] 
Cafe 12. 

So much of a 
foimer order u 
direfled the 
payment of the 
fum of laaf. 
151. 7<i ti) the 
executor of the 
hufband muA be 
dikhaig^d, «nd 
the faniL oueht 
to be paid to the 
peticioner. 


(1) Fide the cafes cited in Laxey v. Ahol, ante 2 vol. 448. 

C a U 
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Bonn V. 
SlMMOKS. 


Had the legacy 
teen the only 
portion of the 
wifci the buf- 
hind would hnve 
been intitled to 
the intereft for 
the nainte- 
nance. 

‘C *21 ] 

Where a huf- 
band recovers a 
judgment for 
the wife’s debt) 
and dies before 


It came on now before the Chancellor in nature of an sp^ 
peal from the order of the Majler of the Rolls, in which the 
plaintiff Margaret Bond preferred her peftition to the Lord Chan¬ 
cellor, praying that fo much of the order of the 29th of Novem- 
Ur 1743* as dire£ls the payment of tlie fum of 122 /. 15 j. 7<f. 
to fohn Bond, may be difeharged, and that the fame may be paid 
to the petitioner. 

Lord Chancellor, ' 

If this 6ve hundrod pounds had been the only portion of the 
wife, I iliould have been of opinion the hufbund in his life-time 
would have lx:en Intitled to the inttrell, for her maintenance, but 
the yrife has brought him a confiderable portion befdes, no Icfs 
than two thoufand pounds, as appears by afiidavits. 

*The hufbaud has ufed her fo hardly, that he has left her 
nothing but only her own freehold cHatc, which he could not 
debar her of. 

Suppofe at law a hufband had recovered a judgment for a debt 
of the wife, and had died before execution, the wife would 
have been intitled, and not the liulbatulV, c^tecutor. 


execution, the i* intitled, and not bis executor. 


Here the hufband was fo obflinatc he would not perform the 
terms of the decree by raaliing a feitlcinent, fo that upon appli¬ 
cation to the court they ordered the money to be put out by the 
truftccs for the benefit of the hulband and wife, fuhjc£l: to ^le 
further order of the court, without faying any thing of tlie ap¬ 
plication of this money. 

Where a I'uf- Suppofc whcrc a hulbaiid has received a great part of a wife^s 
band has receiv* portion, and only a fmall part remains, and the hufband is fo 
«f a*wife's ^0- ”0^ make a competent fettlcmeut on the wife, the 

tion,"indre^bfei court wlll uot Only flop the payment of thc refidue of her fortune 
tomake afettia- to thc luilband, but will cvcn prevent his receiving the intercll of 
rclidue, tliat it may accumulate, for thc benefit of thc wife, 
fto,i the pay- unlefs he is ftarving for want of maintenance. 

nicnt (if the re- 

fidue of her fortune to him, but will prevent hit receiving the intcreft of that rc£due, that it 
may Kcumulate ibr her beneiiu 

The dire<D:ion here was not for the benefit of the hufband, or 
to alter the right and property of ihc parties, but only to cafe 
the executor of the burden, and ordering the Accountant Gene¬ 
ral to lay it out in tlus manner was to fecure it agalnft the huf¬ 
band, fubje£l to the furtlier order of the court. 

Lord Chancellor directed that fo much of the order of the 
29th o£ November as diredls the payment of the fum of 122/. 
151-. y d, to John Bond, may be difeharged, and the fame be 
paid to' the petitioner (i). 

{i)Reg%Lik. A. 1745> fol. 92. a. Vide Anon, pfi 
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Coulfon verfus Wkitty Jamaty 26, 1743* Cafe 13. 


Loan ChjUncellor, » 

E very common trcfpafs is not a foundation for an in- ThUcourt will 
junflion in thi$ court, where it is only contingent and j"un^n*o re-* 
temporary •, but If it continues fo long as to become a nufancc, ftrain a pfifon 
in fuch a cafe the court will interfere and grant an injun£lion 
to reftrain the pcrfon from committing it. 

only; otherwiA 

m)Kn ic tut contlnwed to long^u to become a nul^nce. 


/» 


Woodhoufe verfus Jl^dnSf January 31, 1743* 

OIR John Hq/kms by will, dated the 3d of September^ i6g 
deviled his lands, after the death of his wife and a truft- 
term of roao years, to his Ion Bennet Hojkhis for 99 years, 
if he fliould fo long live, without impeachment of wafte, re¬ 
mainder to two trullces and their lieirs during the life of his fon 
Bennet to preferve contingent remainders, remainder to the firll 
and other foiis of Bennet in tail male, remainder to Hungtrfird 
H'jJhns his fecond fon for 99 years, if he Ihould fo long live, re¬ 
mainder to the fame truftees and their heirs during the life of 
Himgerford Hyh'tts to preferve cootingent remainders, remainder 
to his firil and every other fons, remainder to lis other fons in 
like manner, remainder to Sir yoA?; //g/Xv’wj^s daughters, remain- 
dcr to the teftator’s heirs. 

There was a power for the fons, w'hen ia pofieffion, to 
make jointures viiid leafes, except as to particular lands, and an¬ 
other power for Bonnet and the other fons witliin two years after 
being in poiTel^oti, and having a fon of the age of 18, to revoke 
all and every the former ufes, and to limit new ufes, fo that the 
premifl’es be limited to the heirs male of the fons in the fame 
manner as thefe limitations, aud to fettle fuch like power of 
revocation. 

Sir John Hojk'ins died. 

Bennet Hq/kinx his cldcft fon died wdthout ilTue. 

Hungerfird Hojklns the fecond fon, now Sir Hungerfsrd 
HoJliingSy married, and has a fon Chandos Hojhlns^ now a&ove 
twenty-one. ' ‘ 

Sir Hungerford and his fon became indebted by bonds to cre¬ 
ditors, and made ailignments of the fettled eftate in truft for 
creditors, and agreed to fufFcr a common recovery to make the 
affignment and provifion for the creditors effedual. 

The bill is brought by the creditors again*! Sir fhmgerford 
Hq/kins and his fon Chandos^ and againO; Thomas H-Jkins (tiie 
fifth fon of S\t John Hopkins) ail the other fons, who had in¬ 
termediate remainders as before, being dead without ilTne, and 
ji^gauift the defendant Mrs* Ann Berrington tire heir of the fur- 

C 3 vivinu 
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Cafe 14, 

Lord Hjfdtoicke 
of opinion this 
W4S not fuch a 
cjfc Si would 
induce the court 
to decree a truf- 
tee to join in a 
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Creditors againft 
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of the furviving’ 
'tiullee to compel 
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CASES Argued and- Determined 

vlving truftcc, to preferve contingent remainders, in order to 
compel her to join in a common recovery, and that the plain- 
titFs might have an effectual fecurity and fatisfa^tion for their 
debts. 

Mr. Attorney Generalsfor the plaintitFs. 

There are two general queftions} The firft as to the compel¬ 
ling the defendant Mrs. Berrington the truftee to join in a con¬ 
veyance to make a tenant to the pracipey in order to fufFeira 
recovery. 

Secondly, As to Ac power of revocation, Whether’that be 
not a perpetuity, and void ? 

Mrs. Berrington is a truftee for the fon of Sir Hungerford 
HoJkihSt who is tenant in tail vefted, and if flie had joined 
voluntarily, it would not have been a breach of truft \ and for 
this purpofe cited 2 Fern, 754. 

Mr. Wilbraham of the fame fide cited 1 358 (l) Eq, 

Caf. Ahr, 386. Foley v. Winnington (2), decreed by Lord Mac- 
clesjieldy tliat the truftees to preferve contingent remainders ftiould 
join. 

Lord Chancellor faid he was of counfel in the cafe, and it 
was to make a marriage-fettlemeut, and fo to continue the ufes 
in eftedl: of the old fettlemcnt, and after the ufes of tlie new 
marriage fettlement were fevved, it went to the old ufes. 

Mi. Biddulph for Mr. Thomas Hojkim the remainder-man faid, 
there was no precedent where a court of equity have decreed 
the truflees to preferve contingent remainders to join in deftroying 
remainders, unlcfs to make a new fettlement, as in Winningtot^% 
cafe, but here the prayer is to fell and alienate the eftate, and 
the debts are recited in the articles to be the debts of the father, 
and for which the fon is only fecurity. 

Mr. Attorney General in reply faid, the fon is fo far owner 
of the eftate as that he may levy a fine, which will create a bafe 
fee, and bind fo long as ifiuc of him fhall exift, and may raife 
money though not.fo conveniently, and upon fuch eafy terms, 
as if the whole were in his power. 

As to the debts being the father’s, the fon is equally bound, 
and in refpedf to the obligee he is as much a debtor as the 
father, and cited 1 P. Wms, 536. 

Loro Chancellor, 

If this had turned upon the power, I Ihould not have deter* 
mined it now, but in a more folemn manner; but as there ia 
a previous queftion as to compelling the truftees to join in a 
common recovery, the other point is not now neceffary to 
determine, yet 10 much may be drawn from the power, as 
may (hew the intent of Sir John Hq/kins to preferve the limi¬ 
tation he had made as far as polfible, and this intent the court 
effe^luates where the ufes arc executory, as where Lord Cowper 
dirc^lcd truftees to preferve contingent remainders to be inferted 
in the cafe of Sir John Maynard’^ will. 


(1) Mqfet Y, Chapmtfty S. Q. 


It 


(2) % P. W, 536. s. c. 
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It Is agreed there is no precedent where the court have decreed 
in fuch cafes the truftees to join and I am of opinion) this is 
not fuch a cafe, where the court ought to decree it (i). 

Truftees of this kind are called Honorary Truftees, and in- 
trufted by parties to preferve the contingent remainders; but 1 
will not fay, if the truftee who is,appointed fliould join, it would 
be fodr a breach of trull, as this court would decree a 
IJ^tisfadioQ. 


WOOSMOVSX t. 
Hose: MS. 


The court would 
not declare, whe« 
ther the truftees 
joining would 
have been liable, 
to make fads- 
faAion for fuch • 
breach oftiuft. 


Ths reafon of making the father a tenant for 99 years, is 
in order to preferve the eftate j it may likewife bie the defign 
of fuch fcttlements to prevent the father’s influence over the fon 
when of age, if the father was feifed of the freehold, to get the 
fon to dt'ftfoy the fetUement. 


Making the fa¬ 
ther tenant tor 
99 years, inftead 
of giving him the 
freehold, is to 
prevent his hav¬ 
ing fuch an in¬ 
fluence over the fon when of age, as to draw him in to deftroy the fettlement. 


Here the intention is to pay the debts of the father. 

The ohjeclion is, the trultee is truitec for the firft tenant in 
tail, and that when the tenant in tail is feifed of die freehold, 
then he has a power to bar, and not before. 

As to the cafes there are but few; Mr. JVinnlngton^s, went 
upon die rcafons before mentioned, for the letting in the join¬ 
ture, and a provlfion for younger children, which was ftill 
carrying it on in the family. 

The argument made ufe of by the plaintitT”S counfcl was 
that here it is prayed to execute the trull of articles, and to 
be fure, it is true, imt this court i? not to decree every truft 
created by the parties; and though, as has been faid before, 
the court might not condemn the trullce if he confented; yet 
it does not follow that the court will compel the trudee, and 
I think this the very cafe which was intended to be prevented _ 

by the truft, wherefore the bill mull be difmifled. Tmvnfeud I *5 J 

Lawton, 2 P. Wms. 379. was mentioned by Lord Hard- 
quiche in fupport of his opinion.* 


(l) Symanee v. Tattsm^ ante, I vpl. 613. Barnard v-Large^ Amh, 773. i Bro. 
Cha> Rep. 534. 


* On marriage, lands are fettled to for 99 ^ean, ifhe (along live, remainder to 
S, and his heirs during the life of A. to fupport contingent remainders, remainder to 
the firft and every other fon of A, A. has two Cons, C, andD. A. the ta>’hvr having 
mortgaged the premifi'es, he and his fon covenant to fuller a recovery, and to procure 
the truftee to join: £. the truftee by anfwi r, fubmits to the court 1 The court will 
‘ «t compel the truftee to join, unlefs b. tlie fecond fon wf the marriage will confenb 
. ewn/bii^vttt\u Laviten» i P, fPims. 379. 
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verfus Litcotj February 7, 1743* 

A Bill was brought againft feveral perfons, and the heir 
at law, to eftabUlh a wiU 1 the heir at law makes a de- 

fault. 

rdered the proofs of it to be read, and faid the will could nut be otherwife well prorefs 

Lord Chancei.lor, . * 

I have feme doubt, whether I ought not to hear proofs of the 
will’s being dul^ proved, before I can declare it well proved, 
notwithllanding the defendant, the heWt has made default ; 
though in common cafes the plaintiffs are intitled to a decree 
according to the prayer of their bill, without reading any evi¬ 
dence, yet he thought he could not regularly declare the will 
well proved, unlcfs he read to the proof of it. 

The regifter could not rocollcft any cafe where this was the 
practice of the court, but Lord Chancellor thinking it ncceffary, 
ordered the proofs of the will to be read (i) 

(l) Vide French v. Barwt rnttf Z vol. IZO. 


February 8, 1743, John Norris an Infant., Ann'i 

Norrisj John Monky Elizabeth Le Leve, and r Plaintiffs, 
Others^ . . ■■« 3 


IJabella Ia Neve^ Zpwjler^ Edward Le Neve^ Efq\ 
Peire Le Neve^ Gent. Son and Heir of Henrietta 
Le Neve^ deceafed^ Edward Matthew Grave Gent, 
and Ann his IVife^ the Daughter and Heir of Ann 
"Rogers deceafedi formerly Ann Le Neve^ which 
faid Jfahella^ Henrietta^ and Ann Rogers^ were 
the Daughters aud Co-heirs of Oliver Neve^ other- 
wife Le Neve ^ Efqi deceafedj . .— — 




Defendants* 


LIFER Le Neve, of Great Witchingham^ in the county of 
Norfolk^ Efq; being feifed in fee of divers manors, lands, 
^c. In Norfolkf Surrey^ Middlefex and London, of the yearly va¬ 
lue of 1500/. and having no child, and a great defire to conti¬ 
nue his eftate in his name and blood, did propofe to fettle the 
fame upon Oliver Le Neve, then an infant of ten years of age 
(father of the defendant Ifabella, and grandfather of the defend¬ 
ant Feter Le Neve, and Ann Grave) and upon Peter de Neve his 
brother, alfo an dnfant of twelve years of age, and Francis de 
Neve, and their iffue. 

Old Oliver Le Neve had been long acquainted with one John 
Norris a barrtfter at law, refiding in the county of Norfolk, 
(great grandfather of the plaintiff John Norris) who had been 
his (landing counfcl for many years, and had the foie diredion 
Z ' of 

'■ t 



in the Time of Lord Chancellor ifAUDWicicc. 




of his aiFairS) and Oliver intirely relied on his fkill and integrity 
in preparing fuch fettlement* 

On the 7th and 8th of February 1674, old Oliver Le Neve did 
by leafe and releafe (in confideration of the natural love and 
afFeetlon he bore to Oliver Neve^ Peter Neve, and Frances Neve, 
being his coudns and of his ndme and blood, and for making 
provihon for payment of his debts and legacies, as he Ihould 
^y his lail will appoint) convey and limit the faid manors^ 
landsj ^c. , 

To the ufe of himfclf for life, without impeachment of 
wafte. 

To the ufe of EUzaUth his wife for life, as to part. 

Remainder, as to the whole, to his couGn Oliver Wive for, 
p9 years, if he fo long live. 

Remainder to truftecs to preferve contingent remainders, re¬ 
mainder to his firft and other fons in tail male, remainder in 
like manner to Peter Neve, and Francis Neve, and to their firft 
and other fons in tail male. 

Remainder to the right heirs of the faid Oliver the grantor. 

In the indenture was a provifo that it fliould be lawful for old 
Oliver by his will, to limit all the faid eftates, after his own death 
to any perfon for any term of years, in order to raife money for 
tlie payment of his debts and legacies. 

And on the 9th of February 1674, he made his will, and 
thereby in purfuance of the faid power devifed unto John Norris 
all the fiiid eftatc for the term of ten years, to commence after 
the death of the teftator, upon truft, that the rents and profits 
thereof thould be applied in payment of his debts, legacies, and 
funeral expcnces, and after payment thereof, the furplus to 
Oliver Neve the infant, if then living j or in cafe of his death 
to Peter, if then living •, and in cafe of his death to Francis, 
if then living, his executors, adminillrators and alTigns, and 
made John Norris executor of his will, and gave him a legacy 
of 300 /. 

Old Oliver Le Neve by a codicil dated the 17th of January 
1678, willed that all houfes and lands purchafed by him iince 
the making his will, Ihould go to the fame ufes, and for the 
fame eftate, as were limited by his will. 

Some few days after making the codicil, old Oliver died with¬ 
out ilTue, and John Norris proved the will, and entered upon 
the eftates devifed to him in truft as aforefaid. 

On the jd of jdpril, old John Norris wrote a letter to 

Francis Neve, father of Oliver the infant, “ Declaring a great 
** concern for the fafety of the will, and that he would not 
** truft the fame out of his hands, till he came to London 

which he intended foon to do for the proving it in chancery, 
“ and that he fhould be alTiftful to do therein for i s beft fc- 
** curity to all indents, and allured the faid Francis, he fliould, 
*« to his beft judgment, endeavour to have the indent of his 
** tefta'^or performed for all i *s purpofes, fo far as laid in him ; 
^ the truft thereof being committed to him fo wholly) wbu-h 
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** he fald obliged all his care and Iklll therein, 'which he de« 
“ dared he was not a little folicitous to efFe£k to his utmoftji 
and in which he was ready to comply, with the bell ad- 
vice he could take, to fccure the ends the teftator defigned 
by his will.” 

On the ad of AuguH 17 <>9, old John Norris agrees with John 
Neve of London^ blackfmith, the heir of the teftator, for the pur- 
chafe of the reverfion in fee, after all the intermediate eftatest 
were fpent, for thirty pounds, and by leafe and releafe of the ift 
and 2d of Augttjly idyijl, the blackfmith conveys to John Norris 
and his heirs all the faid eftatc, late belonging to the faid 
teftator. 

On^the 23d of OFioher, 1679, a bill in chancery was exhibited 
by tlife faid Oliver Neve an infant by his guardian, and old John 
Norris againft ElhnOcih Neve (the teftator's widow) and the 
blackfthith as heir at law to the teftator, fetting forth the fettle^ 
ment, 1 ill and codicil, praying that the defendants might fet 
forth what right they claimed in the faid premifles, and that tlie 
plaintifts might examine witneires, and that their teftimony might 
be preferved. 

In Oecemher following the blackfmith’s anfwer was put in, 
by whicli lie infifted he was heir at law of Oliver the teftator, 
and faid that he .had been informed that the faid 0/iwrhad in- 
tailed part of his eftatc, but that he had never feen the faid 
fettlemcnt or will, and in the anfwer he neither took notice of 
old John Norris, having purchafed the reverfion of him, nor 
did he claim the faid reverfion. 

Elizabeth Neve (the widow of Oliver') in January following 
put in her anfwer, infifted on her eftatc for life, and faid flic 
had no knowledge whatever of John Neve the blackfmith. 

In the month of January 1679, the witnefles to prove the 
fettlemcnt were examined, to preferve their teftimony. 

The father of young Oliver died in November 1681. 

And in June 1O83, young Oliver having attained his age of 
21, old John Norris fettled all accounts with him, and at his 
requeft agreed to aflign to him the remainder of the 10 years 
term (of which five years were then to come) and to put him 
into jHjfleffion o£| the eftate upon a releafe of thefe rents, ^Cf 
and of the trufts wherewith old John Norris flood charged by 
the fcttlement, and will, and fuch afligument and releafe were 
executed accordingly on the 2d of Oelober^ 1683. 

Soon after this a difpute arofe between young Oliver Neve, 
and old John Norris, about the teftator’s leafehold eftate; and 
in Eajfer term 1684, young Oliver Neve files a bill againft old 
John ^orris, and therein charges that the faid John Norris had 
renewed feveral leafes, and that he had poflefled all the deeds, 
kfc. relating to teftator’s real and perfonal eftate, and prayed 
that the, faid John Norris might convey to him the faid Oliver 
alt the faid freehold eftate, as alfo the feveral terms, fe’e. of old 
Oliver Le Neve, of, or in any manor, lands, €s'c. wherein he 
was any ways intitled to at the time of his death, and Jince 

eoma 
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esme in arty manner or by any means to the /aid John Norrlsi or to 
his ufe or benefit* 

Old John Norris put in an anfwcr the 2ad of yuly^ 16849 
and thereby admitted that he drear- and advifed the fettleinent, 
will, and codicil, and that Oliver^ the maker thereof, was 
governed by his advice in the.condu£l of this affair, and that 
he had been executor of all the wills by him made for twenty 
• years before his death, faid that he had delivered up all the 
deeds and writings belonging to the teftator’s eftates, but yet 
tool^ no notice of the purchafe he had Aade of the bl^kfmith, 
although he was required by the faid bill to fet forth all interefi 
•which had come to him in any manner y as well leajehold as free- 
holdy in order to qjfign the fume to young Oliver Neve thf plain¬ 
tiff', ' 

No farther proceedings were had on that bill, but Oliver 
Neve and John Norris compromifed the matter between them^ 
and fourteen years afterwards, on the loth of jtugufiy 1698, 
old John Norms afligned. the faid leafehold premilTes to two 
perfons for the remainder of the term, which perfons declared 
themfelves truffees for Oliver Neve the younger. 

May the ift, 1688. In purfuance of an agreement with 
Peter Le Neve fthe elder brother of Olivery and who was next 
in remainder after him, with a limitation to the ilTue male of 
his body) the blackfmith for ten pounds conveyed his rever- 
fionary intereft to the faid Peter Neve and his heirs, and died 
in ^ugufl following. 

On the iff of Augujly 1701, old John iVorm died, having 
firfl: made his will, whereby he devifed the reverfion he pur- 
chafed of the blackfmith to his eldeft fon John (the prefent 
plaintiff's grandfather) for life, with remainder to his firllt 
and other fons in tail male, with remainders over. 

On the 7th of Decembery 1708, Francis NevCy the third and 
lad perfon in the entail under old Oliver Neve’s fettlement, 
died without iffiie. 

In 1709 young Oliver Neve being in pofleffion of the eftates, 
and but having one fon living, an infant of fo inlirin a date 
of health, that it was apprehended he could not live to be 21 ; 
and Oliver being not likely to have any more children, and 
Peter having no child, applied himfelf to the plaintiff’s grand¬ 
father, who was in great want of money, and offered him 
2000 A and afterwards 3000/. to deliver up the conveyance 
to his father from the blackfmith, but the reverfion being de¬ 
vifed to him only for his life, he could not difpofe of it. 

Young Oliver Neve’s fon being between 20 and 21, and 
very infirm, and his father not being able to purchafe the 
reverfion, they came up to Londorty in order to get, a privy 
feal to enable the fon, notwithdanding his minority, to fuf- 
fer a recovery, but the plaintiff *s grandfather entered a caveat 

the proper office, which put adop to it. 

Soon after their return into the countryi the fon died before 
tbic age of 21, 
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V. On the 26th of November^ 1711, young Oliver Neve died 
*- without hfue male, apd his brother Peter Neve entered Into 
poffelTion, and applied to IMrs. Earl (a friend of the Norri/s) 
and told her, he was defirous of purchafing Mr. Norris*s re- 
verfion in this eftate, and would give 5000/. for it, and upon 
her faying fhe thought it not a valuable conlideration; he 
faid he would give more, and defired her to fpeak to him, 
which £he did } and AWw’s anfwer was, he had not power to 
fell it. 

On the nth of January^ 1716, John Norris^ the plaintiff's 
grandfather, died, leaving John Norris his only fon and heir 
at law. 

Ini 1725, Peter Neve (being 64 years old) pretended he had 
fome claim to the reverfion, and, to accomodate difputes, 
propofcd to marry a filler of the plaintiff's father, and, on 
thcle terms would yield up his claim to the reverfion in fee • 
a meeting was had ; but the provifion he offered for the young 
lady being thought not fufllcient, the matter broke off. 

On the ill of OJ^ohir, 1729, Peter Neve ditd without iffue, 
having firll made his will, and devifed the eftate in queftion, 
the reverfion of which he had purchafed of the blackfmith, 
to the three daughters of his late brother Oliver Nme ; name- 
ly, Jfabella Le Neve^ Ann Rogers^ and Henrietta Neve^ and 
tlieir heirs and afligns* 

All the limitations in die firft fettlcment being fpent, upon 
the death of Peter Neve without ifliie, the reverfion in fee be¬ 
came veiled in John Norris^ the plaintift'’s father, who being 
then an infant, brought his bill April the 15th, 1730, againlt 
Jfabella Neve^ Edward Neve, and Henrietta his then wife, and 
John Rogers and Anne his wife, praying they may fet forth what 
right they claimed to the eftate, and to deliver up poffcHion^ 
lAc. no anfwer was put in to this bill. 

In Enjler term, 1731, the plaintiff’s father brought eje£l- 
ments for the lands in Norfolk^ to which the defendants to the 
laft mentioned bill appeared, and upon a long trial by a fpe- 
cialjury at the fummer alTizes 1731, and full defence made, 
a verdicl was given for the plaintiff’s father for all the free^ 
hold lands in Norfolk^ and judgment being entered, the defend** 
ants brought a writ of error. 

On the 29th oi November, defendants brought a 

crofs bill againil the prefent plaintiff's father, and among 
other things charged that Peter Neve did not fufpe£l that Nor-* 
ris had purchafed the reverfion, and that Norris, who was 
PjlSvy to Peter's purchafe, never intimated that any convey* 
>,ance had been made to him, but always declared himfelf to 
'be no other than executor in trull, without fetting up any 
claim to the reverfion, and therefore prayed a difeovery of sdl 
the deeds and writings, and that they might be delivered up 
and the conveyance to Peter Neve from the blackfmith hie 
eftablilhed, and that to Norris cancelled, and that the proceeds 
ings on the eje^ment might be ftayed. 



in the *rime o( Lord Chancellor Hardwicke. 

In Michaelmas term, 1731, tlic plaintilF’s father delivered 
eje£lments for the l.cndon and South-Mark eflates, but on the 
2d of Marchf 1731, the parties came to an agreement, that 
the copyhold and leafehpld, which lie intermixed with the 
freehold, fhould be diftinguilhed, that the plainti/F's father 
ihouid, without trial, be let into pofleOion of all the freeholds 
in London^ Southwark^ and Norfolhy comprifed in the blackfmith^s 
"title. 

J^n Rogers and Ann his wife died f<y)n after, leaving ifTue 
the defendant Ann^ now wife of Matthenu Grate, and Hen¬ 
rietta, wife of the defendant Edtuard Neve, died, leaving iflue 
the defendant Peter ajid tlie plaintiff Elizabeth. 

The 7th of OSleher, 1735, 'John Norris, the plaintiff’s fa¬ 
ther, died, leaving the plaintiff his only Ton and heir, w'ho, 
m November, 1740, 'filed his bill of fupplemer.t and wrevivor 
againfl the defendants, praying they might fet forth whether 
they infilled on any and what title to the eftate in quellion, 
that there might be a commilllon of partition of copyhold from 
freehold, that the plaintiff might be let into pofiefhon of the 
freehold, that he might have the benefit of the agreement in 
the former caufe; and ail deeds and writings to be oelivered, 
and to be quieted in pofTellion. 

the 2d of July, 174^, the defendants put in their an- 
fwer, and infifted that old John Norris concealed his convey¬ 
ance from the Neves', that his taking it was a breach of trull, 
and that he ought to be deemed a truflce for Peter and his 
heirs-, admit the agreement in the former caufe, but fay it 
was not intended to bind the interell of any of tlie parties, 
that they ought not to account for the rents, lAc. of the eftace, 
but that the plaintiff’s great grandfather, did John Norris, 
fhould be decreed a truftec for them, and the plaintiff obliged 
to account with them for rents and profits. 

The plaintiff replied to the anfwcr, and iffue being joined, 
examined divers witnefles, but the defendants (who had made 
the abovementioned defence agreeable to what they had col- 
le^ed from the common report in the family) did not examine 
any, being unable to pr»ve the matter by them put in iffue. 

On the 17th of July, 1742, Lord Chancellor decreed an 
account of the profits of the freehold premiffes fince the death 
of Peter Neve, and declared the plaintiff inti tied thereto, and 
direfled a commiffion for dividing copyholds from freehold 
lands, and that after the execution of fuch commiffion, the 
writings belonging to the freeholds Ihouid be delivered up for 
the plaintiff’s benefit. 

On the 24th of Aitgujl, 1742, the eftates were diftinguifhed 
and fet out by metes and bounds. 

On the 7th of February the caufe was fet down for further 
diredlions ', but, before the fame came on, the defendant Ann 
(late jfSoger/), married the defendant Mattheiu Graw an attor-. 
•ney. 

On the 2ift of Ma^, 17^'^, the -jri’endauts petitioned ior’ 
leave to fils a bill of review, upon a fuggcilion ciut the iperi- 
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tioncrs had fincc the decree dlfcorered, that they trere thtf 
heirs at law to the blackfmith, which they had never heard 
before, and that he was dead without iflue. 

On theaadof Oiiober^ 1743 * the petition flood in the pa¬ 
per, but the defendants did not think proper to fupport that 
petition, but fufFered it to be di&aifled with cofts. 

On the 27th of OSloher the defendants preferred a fecond 
petition for liberty to bring a bill in the nature of a bill of» 
review, and to rehear the caufe, on a fuggeftion, that fince 
the decree was pronouheed, they had difeovered fevcral fa£ls 
by which the real truth of the cafe appeared, fuiHcient to flicw 
that the purchafe of the reverfion by old "John Norris^ a truftec 
for Oliver^ and during his infancy, ought to be efteemed a 
truft for him, and that they had difeovered feveral deeds, wit- 
nefled by old Norris, relating to purchafes by old Oliver, and 
feveral letters, manifefting the confidence old Oliver placed in 
him, and like wife the letter of the 3d of jfpril 1679, and the 
record of the bill in Chancery on the 23d of OSicber, 1679, 
brought by old John Norris and young Oliver Neve againfl the 
widow of old Oliver Neve, and the blackfmith, and likew'ife the 
records of the bill brought by Oliver Neve the younger againft 
old John Norris in May 1684, and fevcral deeds before men¬ 
tioned. 

In fupport of the petition tVHHam Havers fwore, he was the 
folicitor for the defendants Ifabclla Neve, Cs’e. and that he did 
not know till after the 17th oijuly i'742, the day on which 
the caufe was heard, that the defendants could prove that old 
John Norris was the counfel ufually employed by old Olwer 
Neve, in his affairs; or that he had been his executor under 
many wills before his death. 

Or that old John Norrii did advlfe or draw the fettlement 
and will of 1674. 

Or that the eflate in queftion was purchafed by old John 
Norris, .whilfl he w^as in pofieiTion of the faid eflate in trull for 
young Oliver Neve. 

Or that old John Norris had furrendred a Icafe of the per- 
fonal eftate, or that there had been any controverfy about it, or 
that old John Norris had alTigned the fame in confidcration 
thereof. 

Or that old John Norris was a witnefs to any deeds wherein 
old Oliver Neve was a party. 

The defendant Mathew Grave by his affidavit fwore, that lince 
the faid caufe was heard, Thomas Martin, executor of Peter 
Neve, delivered the fettlement of 1674 to him, and that ob¬ 
serving a caufe indorfed on the fettlement, he fearched for the 
fame, and found two caufes in the Six Clerks Office, Neve ver- 
fus heve, and Neve verfus Norris, In the records in the Tower : 
that he found the latter of the third of jijiril 1679, in Thatnas 
Martin*i cuftody the lojfh of July laft, -and the leafe granted to 
old Norris, and the affigpment thereof in Holden*s cuflody, and 
^0 found the deeds attefled by Norrit in Martms*s 



inthi Time of Lord Chancellor Hardwicks. 

The defendants Ifahella Neve^ Edward Neve, Peter Neve, and 
Grave^ iri their aflidavits fwore, that they knew none of 
thefe fa£ts till informed thereof by the defendant Matthew 
Grave, and that they examined no witneffes nor read any evi¬ 
dence in the caufe, becaufc they did not tlien know any -of the 
fafVs. • 

Thomas Martin in his affidavit fwore, that he is one of the 
•executors of Peter Neve, who died in 1729, and that upon his 
death he found in his itudy the fcttlcment anti copy of old Oli¬ 
ves Neve's will, and the indenture of O 3 ober 1683, and that the 
deeds and writings remained in his cuftody from 1729, till the 
delivery thereof to Matthew Grave, t^e. on the 27th of May 
laft. • , 

That he was concerned in the country as attorney for the de¬ 
fendants, at the trial of the ejefiment in 1731, but was i\pt con¬ 
cerned as folieitor upon the defence for them in equity, and to 
his knowledge did never fee the bill of revivor in this caufe, nor 
the defendant’s anfwers, but that he hath had meetings with the 
plaintiff’s father, and may have talked with or aftccl for Ifnbella 
Neve, Edward Neve and liis wife, and John Rogers and his wife, 
under the direftion of the parties, or with Mr. Havers or 
Mr. Bowyer, the clerk in court, wliich Havers and Bowyer he 
believes had the foie conduft of the caufe for tlie-defendants : 
but he was not concerned for them as folieitor other than as 
aforefaid. 

This petition was heard before Lord Chancellor on the 28th 
of January, and on February the 4th and 8th, 1743, and in an- 
fwer to this evidence, which was produced by the defendants in 
fupport of their petition, it was infilled on the part of the plain¬ 
tiff, that-the matters now pretended to be new difeoveries by 
the defendants, are not fo \ for that at the trial of the ejct^lment 
in 1731, copies of the bill and anfwer in tlic caufe of Oliver 
Neve and 'John Norris plaintiffs, verftts John Neve and Elizabeth 
Neve defendants, were produced and read at that trial, and that 
Thomas Martin was the attorney employed by the defendants in 
that caufe, and a£led asfuch at the trial: and, as agent for the 
defendants, he wrote letters touching the executing the coramif- 
Con for examining w'itncffes in May 

That the defendants exhibited then crofs bill in 1731 againfl 
the plaintiff’s father, and therein ftated ” the fettlement and 
** will of old Oliver Neve, and of old John Ns> ris's having in- 
** flruflions to purchafe the reverfion for Peter Neve, and that 
** inllead thereof he had purchafed it fraudulently for hlmfclf, 
** and concealed fuch purchafe and that cliereforc he ought in 
equity to be deemed a truffec for the plaintiffs in the crofs 
« bill.” ^ 

It was iikewife infifltd, that the letter of the 3d of April 
1679, or the deeds attefted by old John Norns, are no new dif- 
coveries, becaofe they came out of the hands of Martin, the de¬ 
fendant’s attorney in the ejedlmcnt, and employed in the com- 
tniffion tliat iffued in the caufe out of Chaneery. 
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After reading the fettlement and will in 1674, the blackftnxth'* 
conveyance, and the hill, anfwers and depofitions in 1679, and 
1684, and feveral purchafe deeds of old Neve atteDcd by Norris 
and three days hearing of counfel, Lord Hardnvicke delivered his 
opinion as follows, the 8th of February 1743. 

I have been defirous to examine very particularly into the 
new evidence, in order to prevent any more litigation and ex¬ 
pence. 

p- V The prefent application is, for leave to bring a bill, in nature 
of a bill of review; and tliis is faid to be founded upon* new 
matter, not at all in iflue in the former caufe, or upon matter 
which was in ilTue, but difeovered fince the hearing of the 
caufe.* 

Upon thefe rules, I do allow bills of review have been grant¬ 
ed : f(y though it has been faid that thefe were varied by the 
order that was made in the caufe of Montgomery verfus Clark, yet 
I fee no alteration, and therefore the rules 1 (hall judge by in 
tlic prefent cafe, mull be the ancient ones. 

Lord Bacon's rules have never been departed from fince the 
making of them. 

By the eftablxflicd pra£lice of the court, there are two forts 
of bills of review, one founded on fuppojcd error appearing in the 
decree itfelf, the other on nevo matter ’ivhich arije after the de¬ 
cree, or upon nenu prof •which could net have been ufed at the time 
niohen the decreepajjed. 

The queftion is, whetlier in tixis cafe the defendants have 
brought ihemfelves within the rule, and whether there is new 
matter not exifting at the time of the decree, or new proofs tlxat 
could not poflibly be made life of at the former hearing. 

It if fafficient to xhe conftru£Hon as to the latter has not been fo ftrift, that 
ITblu'ofrwlcw” the new proof muft not come to the parties knowledge till after 
if the new proof thc caufc has been heard; it is very fufficient if it did not come 
not come to jq their knowledge till after publication, or when by the rules of 
till a^publu the court thc party could not make ufe of it (i}. 

cation, or when 

hy the rulet of the court he could not make ufe of it. 

Coming to the But if it camc to the knowledge of the parties* attorney, foil- 

kijowiege of the citor, or agent, before the caufe was heard, it is confidcred as no* 
Sf *0 thcmfelves, and is thc fame thing as coming to thc parties* 

caufe was heard, knowledge, 

is notice to 

tkr party hixsfelf. 

i Tlxe fecond queflJon is, fuppofing it did come to the know- 
lege of the parties, after the caufc has heard, whether it is re¬ 
levant to the matters in queftion. 

It has been infilled for the defendants in the original and 
plaintiffs in the crofs caufe, that the cqxiity to which the new 
fa£ls are pointed v^as not in ifi'uc at the hearmg of the former 
caufe. 


Fatterfoa v. Slaughter, Ami, 293. 


Now 



tn of Lord Chanet^r Hlair^CKE. 

Now as td this I am clear of opinioh, diat the equity was as 
full before the court, in the former, hearing, as it cast be *** 
how. 

For it appeared there tliat old Oliver Neve was the maker £ 36 3 ' 
of the fettlement, that young Oliver was an infant, that cld 
John Norris was truftee under the fettlement during ten years, 
i^r the payment of debts} and in that time took a convey¬ 
ance from the blackfmith, the laft remainder-man under the 
fattlenacnt in T769. 

The equity infilled on in the' crofs bUl is, that old John 
Norris ought to be confidered as a truilee only, for the par¬ 
ties intereiled in the truft eftate, and that the purchafii^ the »: 

reverfion from the blackfmith was a breach of truft in him {i), 
and that the conveyance to Peter Neve from the blackfmith 
ought to be eiiablilhed, and that to Norris cancelled, and the 
proceedings at law ftayed. 

All the charges relating to the truft, and the execution of *repue 
it, were made out then, and if fafts were put in iflue, there obiigedw 
is no necelfity for the party to point out what will be the ef- point out what 
fe£l and confequence of fuch fa£ls, for the court are to make 
the inference of law from it, as ex faEio oritur jus, ceurtaretomakc' 

the inference of 
law from tkein, tntxfa3»9ri:mr jut. 

The defendants then do not want a bill of review to come 
at this equity, for all the a£ls which are now faid to be dif- 
covered, are corroboratives only of the former equity, and 
therefore there is no ground to grant it upon this head* 

Which brings me to the other point, whether they arc ib 
many new protfs^ and that by the rules of publication the de¬ 
fendants were precluded from making ufe of them at the former 
hearing. 

The firft queftion is. Whether they are new difeove- 
ries ? 

Secondly, Whether they are relevant, and would avail the 
defendants, if fuch a bill was allowed to be brought. 

Now it does not appear to me, that thefe are new difeo- 
veries, fo as to intitle the defendants to a review. 

For if they were known to the parties’ counfel, or to their at¬ 
torney, and folicitor,. or agents, it is fufficient to rebut fuch an 
application, or there would he no end of fuits* 

How many parties are there, that know not the merits of 
their own caufe, but rely on the fkill of their counfel, or folici¬ 
tor, and therefore what couniel or foHcttors know, muft be al¬ 
lowed mbe the knowledge of the parties (2). i 

It is fworn by Martin, who was attorney for the defendants Tha’acewury 
In the eje^ements, that he had the feveral deeds and writings 

in tU« court, yet he U to be confitlered ea the folicitor like«ifa, tho* ite tefidea in die country, . 
wbat ia knoern to him is ce&ftru^ive notice to hi* clients. 

f-i) VtitAjfliJ^v. Murrey, aftte, zval. (i)* Wmjky v. EaH of SeatihrMghu 
19. Whdpiale V. Coakjuty v Ke/> 9. 7 W- foft, |p2. Le Neve v. Le Jftxv, P»fi, 6464 • 
't, Nbrriee % Sro, Cba. Rep. jz6. 

Rox'V, Mackreatb, ibid. 400. iCiUkk v. 

Pinettn,^ Bn, Cba, Ca. |6<« 
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V. at tJing of the trial, and that upoiv tlic death cV Piter 
ht SVC. he found them in his ftudy amot^ other papers, but fay$ 

he was concerned only as attorney in this trial, but not as foll> 
citor in the caufe in Chancery. 

But I wilt conCder him as folicitor likewife, notwithii:and- 
ing he lives in the country, {(ft every body knows that country 
attornies zQ. by agents in caufes here. 

The letter of the 3d of JprU^' i6yg, comes too out of thK; 
hands of Mr. Martin^ but I do not fee what inference can be 
drawn from it, any more than that old John Norris was a 
truftee. 

The next thing to he confidcred is the bill brought by young 
Oliver Neve and old Norris^ againll Mrs. Neve and the black- 
fmith. 

New this very bill was produced on the trial in eje£l- 
ment, and tho’ by an adverfary there, yet it is the fame as if 
produced by the defendants, and is a clear notification o£ the 
fad. 

This trial was eleven years before the caufe in equity was 
heard, fo that there was time enough for the defendants to have 
, confidered it, and whether the judge did right in admitting it to 
be read, is not material. 

• 'The next is the deed of aflignment In 1683, which was 
likewife known to Mr. Martin^ and found among Peter 
Neve^s papers, and was therefore conttrudive notice to his 
clients. 

Suppofe then thefe are not new dHboveries, it is a finat and 
conclufive anfwer to this aj^lication for a bill of review, that 
they exifted at the former hearing, and were known to the par¬ 
ties or their attorney, and riiereforc are not withip the rule laid' 
down by Lord Bacon, 

But fuppofe them to be new difeoveries, and relevant to the 
cafe, they can amount to no more than corroboratives only of 
the former point inequity. 

Tie equity infilled on Is this, that oidjohn Norris (truftee for 
a term of to years under old Oliver Nev/e fettlement, antece¬ 
dent to all the limitations of the eftate in the fettlement) before 
the end of the term, and during the infancy of young Oliver 
Nevei takes a conveyance to himfelf of the reverlion from the 
biackfmith die heir at law of old Oliver Neve^. for 30 /. only, 
the eftate being at leaft 1500/. per arm, as it is now fallen into 
r a8 1 jpo^ffion. 

It U Mtntteiy ^This is a tranfedion indeed extremely to be difapproved, and 
moiiK for a I muft fey that a counfel or agent taking a conveyance from the 

right hear, for hiS own benefit, and which he difcovcied by his 
' ^yawsaActai'die being a ttufeee, dbes a very wrong thing. 

. beiKsfir, whidi he difcovef^ly lein; a troftee. 

} • 

. But this is a cafe p/rima imprejftonis^ for it would be (BScak 
to fay for yyhom^e » a truilec, and yet J fbonld extreincly 



in tm et C'&anceuctr .^ipwicke. 


Kaamt %, 


^firoYis bf confideriog Jbim ss a trullee onl^y i£ t coul4 be war- 
ranted in fo doing. : 

The cafe which lias been cited of Rumford market, and other 
cafes of leafes (i), are dilfercnt from this, for there tenant-right of 
renewals are rather a curt^fy from the landlord, and cteterk pa¬ 
ribus the relations of the fs^e fai^ily who took the original leafe 
of bilhops, deans and chaplprs, are generally preferred^ and 
they have a natural expe£^atlon of it. 

Old John 'Norris was equally a truftee in tlie ten years term, 
for Phfr Nevsy or Francis, as for Oliver Neve, for they were all 
tenants for life under old OUveid& fettlcmcnt, for it was a truft 
to pay debts, and attendant on the feveral limitations and eflates 
created by the fetilcment. • 

So that a perfon'equally a truftee for all buys in this rever* 
lion, and it is impolllble to make the conveyance from the 
blackfmith to old John Norris a truft for Oliver Neve, for the 
maker of the fcttlement did not intend to give the firft tenant for 
life any iatereft in the reverfion. 

Since, as 1 faid before, this is prlma impreffonis, and no cafe 
has been cited in point, but ordy argued by way ef analogy to 
cafes of leafes, which 1 have (hewn are very different; it would 
be too much for me to break into rules for bills of review, for 
the fake of one particular cafe only. 

For as it is a new point, and no ground to ftand upon, the 
making old Norris a truftee for perfons who were only tenants 
for life, and took nothing in tlie inheritance, would be going 
too far. 

But there is ftill another circumftance, and that is the great 
length of time, and the certain knowledge the perfons under 
whom the plaintiffs in the crofs caufc claim had of John Nr- 
rix's. purchaliog of this reverfion, and this will make it a quef- 
tion whether it is not fuch a laches in thefe perfons who are 
anceftors of the plaintiffs in the crofs caufe, as will affect them, 
and be a bar to their claim : for as long ago as the year 1700, it 
was in the knowledge of thefe perfons, and particularly of *Oltver 
Neve, that old John Norris had purchafed the reverfion j and as 
this is no lefs than 35 years ago (2), it mu ft have great weight 
w ith the court not only from the length or effluxion of time, but 
from the knowledge the perfons had of this tranfaftion, for Oliver 
Nevd% bidding 3000 /. andPe/rr Neve 5000/. for the reverfion, 
is a ftrong circumftance to iliew. that they were acquainted with 
old Norris’i purchafe. 

Oliver Neve not fucceeding itf his offer, and having a weakly 
fon between 20 and a 1 years old, came to town in order to get 
a privy fcal, to enable his fon to join with him in a recovery,; 
and 38 he could not obtain it, can it be fuppofed, as he muft be 
exafperated againft old John Norris*^ fon for his lefufal to join 
in the application, that he would have refilled fo great a tempta« 
tibn, as bringing a bill to be relieved, if there had been any 
grounds on the head of fraud ? 

(ty Fide Pierjon Shire, ante, I vol. (a) f^de Smith v. Cle^, 
4>o, and fhe cafes there cited. Edteesrdx v. Csmat, 5 Bro^ Pat\ 


Where the per¬ 
rons, unacr 
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tionerrfar the 
hill of review 
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with the matter 
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r. Therefore the diftance of time is a ftrong objeftion, becaufe^ 
_ * V** when the matter was recent, there might have been fome cir- 
f, ff h^"rinon cumftances, and perhaps too fome papers, which would have 
at this diftance bccn ftrong in favour of thofe who claim under old yohn Norris, 
^time would tJuj. ygj.y probably be loft t\pw, and what makes it likely, is 
fa-ir^*p*^oB*the Niv^s bidding fo large a fum as 5000/. for the reveriion, 

defendanti in which ihcws that he thoujiht it a very valuable thing, 
the ctofs bill, b J & ^ 

who may be deprived of fome circumftaacct, and auy have loft papen, tluy might have availed thea* 
delvei of when the matter waa recent. 


This is the ftrong point which weighs with me, that after 
fuch aelcngth of time, and fuch great offers made and refufed 
by the perfons who claimed under old Norris, that no bill 
was thereupon brought to fet afidc the purchafe for fraud. 

AnS, as it will be of very bad confcquencc to let parties enter 
into the difeuilion of tliis matter now, at fuch a diftance, the pe¬ 
tition muft thcrefoic be difmilTed, but without tofts. 

The order of The pUintiiTs in the crefs caufc appealed from this order of 
api!r'ud ft^*to difmiffion to the Houfe of Lords, where after a hearing of three 
theHoufeof days, the order of Lord Hatdwukey in a very full Houfe, was 

nhwngofth^" affirmed by a great majority, on the 12th of Apnly 1744. (i) 
day* afttrmed. 

(l) 4 M)o, Pat. Ca. 465. S. C. 

Cafe 17. Sievens verfus Dethuly Ftbruaty li, 1743. 

The truft oft A Queftion arofe upon the fettlement made on the marriage 

defendant, the fiift limitation of which was to the 
tioM ftw*a** defendant for life without impi acliment of wafte, then to truftees 
toghterindc- to preferve contingent ufes, to his svife for life, rcinaimJcr to 
mie.^piyablett foiis of tlic body of tlic dcfci.c^ant, and 

•I oir martiagc} in default of iffiie mile, then remainder to truftees foi a term of 
Aeraothei died ^.qq years, upon truft, tJiat if there ffiill be one 01 moredaugh- 
sod oriyoiu"* the truftees, their executors or adminiftrators, ftiall out of 

daughter the the yearly oa: other rents, iflues and profits, or by fale, Icafe, or 
who wS her** niortgagc of the faid manors, meffiiages, lands, or .uiy part 
fcniHuid brought thereof comprifed within the faid term, raife and pay unto fuch 
dieir bill eguaft daughter or daughters the fum of 2000/. for her or their portion 
^ OT portions, to be paid to fuch only diughtcr (if there be but 

nife the portion one} 2t her age of 21 or day of marriage, which ftiall firft Kap- 

^ die before their portions become due, then 

payments to ceafe as to their executors and adminiftra- 
miataUiu tors, and to fink into the eft ate for the benefit of the perfbn to 
Uwitra^m the rcvcrfion ftiall belong; and alfo that fuch daughter or 

daughters ftiall have, out of the premifies comprifed in the term 
£ *40 3 of 500 years, fuch yearly maintenance as is fuitable to their de- 
giee and <}uality} and that the reildue of the rents, ifiues and 

(i) See v. Stanly/, aatt, i vol. 549. 
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profits above fuch yearly maintenance (hall, in the mean time till 
the portions become payable, be received by inch perlons u {hall 
be intitled to the reverllon, immediately expedlant, upon the de> 
termination of the faid teim. 

The mother is dead, and has left no other ilTue but a daugh* 
ter who is married, the bill is bfought by the hufband and the 
daughter againfi the father and the truilees, to raiie the portion 
immediately. 

Mr^Attorney General, counfcl for the plaintiffs, faid, if the 
parties who were owners of the eftate have declared, that the 
portion of the daughter on the failure of iffue male ihall be raif-< 
ed for her benefit at ai, or day of marriage, a court of jullice 
will not think that it is inconvement, if the parties to the Tettle* 
ment did not think fo themfelves. 

He cited Corbet v. Matdwell^ a Vtrn. 640, 655. and Caf, 
Abr. 337. to fliew that a reverfionary term when the time of 
payment comes, notwithftanding it is not fallen into poffeflion, 
{hall be fold. 

He mentioned an authority likewife at common law, Greaxes 
V, Maddifortt a Jones xoi, where three judges were of opinion, 
that the railing the portion (hould not wait till the death of the 
father. 

And Hall V. Carter f heard the igch of Julyi 174a, before 
Lord Hardwicke ( 1), 

He argued that, if the power of railing the portion {hould be 
taken away from her, the daughter might have nothing till ihe ' 
was fo old, ^ as not to anfwer the end for which the portion was 
given, the advancing her tn marriage. 

It would be very hard, he faid, if the daughter here {hould 
neither have maintenance or portion, though the time of pay* 
ment is come, till by the death of the father the term comes 
into pofielTion. 

Mr. Clari of the fame fide cited Sandy v. Sandys, z P, 
Wme, 707. and Butler v. Duntomby 1 P, IVmt, 448. 

Mr. Solicitor General, counfcl f. r the defendant, the father, 
f»d the general intention of marriage fcttlements is to put chil¬ 
dren under the power of the father, and not, as has been argued 
on the other fide, that the daughter in the'hfe-timeof the father 
ihall be out of the dependence of the father, and may difpofe of 
herfelf without his confent, as (he has done in this cafe. 

A great inconvenience would refult from this con(lru6:ion, for 
the tearing eftates to pieces, and ruining the elded Tons of fami¬ 
lies, mud be the natural confcquence} he cited Rertjby verfus 
Nevilandt 2 P. Wms. 93. 

Maintenance, in the nature of it, is precedent to the railing 
of die portion; and as it is mod clear that the maintenance here 
was not intended to commence in the Iife*time of tlie father, it 
is a key to explain his intendon as to the portion, that this iike- 
irifi; ibould not be raifed till after the death of the fadier. 

(1) Jntet t vol. 354. S. C. 

D3 In 


40 

Ststsks *. 

!>• rMCiC, 


C 40 



4 ^^ 

i > fXVtV 9 ▼, 
SSTHIVIC. 


t 43 3 


iufiances of 
clandeftijiennar- 
iriages'werc ne- 
Iret more fre¬ 
quent, argu¬ 
ments of fnh- 
iieJe incoitve- 
i^ienge ought to 
have great 
weight. 


CA$£S Argued atid Dete^iaed 

In the cafe of Hall verfus Carterj the maintenance wa$ to pre¬ 
cede the portion, and given them exprefsly for their fupport till 
the portion was raifed* 

Lord CHAMCBi.Loa, 

It is- a great while fmee any of thefe cafes have come before 
the court. 

My own general principle has been always againft raifing por¬ 
tions in the father’s life-time < i}. ' 

All the old cafes arc plainly determined againil the indention 
of all fathers: in fo^e very hard cafes indeed, where the father 
has been rigorous and cruel, courts of equity have gone beyond 
the n:ri£t rules of law, and raifed it in their life-time. 

The firft cafes of this kind were Greaves and Maddi/mf and 
Gerrard and Gerrara\ 2 rern. 458. and which were followed by 
fomoothers, but in the cafe of Corhet verfus Maidwell^ i Balk, 
159 *. and 2 Vern, 685. Lord Cowper made a Aand, and upon 
what foundation did hc^op? "Why, the general principle he'went 
upon was, that he would lay hold of any words lo prevent his 
being bound by the former cafes, rather than introduce the in¬ 
convenience of ruining eltates; and it is the fame ground coiuts 
of equity have gone upon in fubfequent cafes ; for if they could 
find any words or word that were different from former cafes, 
they have laid hold of them to avoid determining like thofc cafes 
which had introduced fuch plain inconveniences. Vide xP, Wshs, 
452. feFl. 2. the cafe of Butler v. Dtnmtnb, 

In a converfation between Lord Macclesfield and Lord Trevor 
upon this very fubjeft, the former faid, he would not carry it 
further than the cafes had already done ; fays Lord Trevor, X 
hope you xvlll not carry it quite fo fan 

The cldeff fon is abfolutely left in the power of the father 
during his life, and it is theconilant courfe of moft fettlements; 
and yet it is faid that younger children, daughters^ fhall foon 
after twelve years old, perhaps without the leave of the father, 
demand her portion in his life-time, though fhe married his 
footman, or ever fo meanly, for there is no difierence in the 
marriage (he contracts, if this doctrine ihould prevail : and 
while 1 am upon this head, I muft obferve, that arguments 
from pubUck inconvenience ought to have great weight in this 
age, as inllances of clandeiliue marriages were never more 
frequent. 

In Butler verfus Duncombt Lord Macclesfield took a middle 
way i he refufed to raife tlie portion before the terra came into 
poffeflion, but then he made the reverfionary term a.fecurity for 
the principal fum. 

(1) Vide fyon V. Duke ^ Cbandes^ p^, 


VA tern Kmltcd in Kmalnder after tbe fither'a #eadi,-in tniitfS>r nifinj 
oottiotts at fucb an ue, or marriage, when either happens, the portioas may ^ riiftw 
in the tather'» ; to if on contingency, - and ihe coatingeney happeag js tlw 

hte pf the ftther, bmiiM before the coai^ft^cy ha|i^aedt 1 S4&. 

■* 
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If Mnm^ vttfu BtrHfyi JS/j, Csff, wf^r» '34o* U ao authority, 
frtmi the Very tenhs of it, it holda more firor^ly her^ hecaufe 
the bill there was to raife a portion'in the life-time of ihe loo¬ 
ker only j there the father was dead, and no iUhe mate, only 
one daughter}. that daughter was married, and oonltderably 
advanced in years, and the bi|} brought for iaJe i^f the reveiv 
(iottaryterm; but refufed both here and in the.Houfe of l^rdSf 
•what were grounds of the refufal ? why, that maintejiaflee 

being given, ai^ by the very terms of the truft |o precede 
the portion, and not be raifed till the term took efie£k in 
pofTelTion, a farti^ the portion was not due and payable 
till then. 

Apply it to the pcefent cafe. 

The trustees of the term are, in default of idtte male, fsV. 
vide the fettlement. 

And alfo that fuch daughter or daughters, fjfr. vide the claufe 
of 'mmntenance. 

The plaintifiPs cafe here is the fame, only there it was prayed 
to be raifed in the life-time of the mother, here in the life even 
of the father, which, if any thing, is more unfavourable. 

The maintenance there was to be raifed out of the rents and 
profits after the firft quarter-day when the term (hall take 
itt poJfeJjHon, 

Here the words in the mean thne are . words of reladoa, and 
refer not only to a time that is to begin, but to a time which is 
alfo to end. 

Out of what rents, ifTues and profits can the truftees then re¬ 
ceive any thing, can they bring ejeftments? No, for they can¬ 
not enter to raife money out of the profits tiU after the death of 
the father. 

1 am of opinion that the father might have fokj the rever- 
fion, fub^d to this term, which (hews that the whole truft of 
the term was to take eife^ after the death of the father. 

By the fame arguments as have been made ufe of for railing 
the portion now, the maintenance might be raifed in the 
time of the father as well as the portion; but it is the fubfe- 
quent words that confine it to the timb of the term’s taking 
efFe£f in pcjOTeflion, 

It i$ faid m the cafe of Bropte veiCus Beritej^ there are 
thefe words, teike tffeS in pofejjionf ^nd no fuch words here, but 
made ufe of there only to mew jdiat x^menanbe ccmJd not bn 
raifed in the life-tame of tl]te mother. 

The fame argument will hold ipil as ftrong here, for though 
the words are npt exa£Uy the fame, yet there are words of equal 
force, tvs. BxpeBeatf upon the defemnnatien ^ the 

There are no grounds to deqree this othefwife thun the cafe of 
Brome verfus Berihy^ whieh went through Inch a fblemn deK 
Cerminadem. 

'j^erefore I dunk to lay hold of words to ftipport the 

parental authority, rati^r than tQ give licence todau^^rs ta 
marry improvidcntly} for whidi is moft likehT* » father 
f(bpuLd ^ fo unni^tural to fufier a daughter to ilaive who has done 
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liTxvzMi r, .nothing to merit fuch ufage, or that a child who har'little or no 
OHsTsiexi cjfpcrienfccihouldbe drawn in to marry imprndcntljr, who is en« 
tirely out of the controul of the father, and may raifc hcr por^- 
tion upon his eftate in his life<>tlme? 

*C 44 3 verfus Carter was very diflFcrent in many 

refpefts, nor was k on a marriage fetdement. 

The determination that I have new given, is rather nearer to 
the intention of the parties, and at the fame time will prevent* 
very great inconveniencics, which are the natural confequence 
of decreeing portions to be raifed in life of the father $ and 
therefore let the bill be difmiflred, bnt nvithout cejls. 


a Stra. T187. 
Wilf.B. R. « 
Vin. Abr. vol. 
4. p. 9. See 
Fonefc. Rep. 
* 47 - 


T^he following cafe feems to he a material one in regard to propertyt 
and may very probably be if ten cited in a court of equity at nvell as in 
courts of law \ and as I happen to have a fuller note of it than any 
which Bas yet appeared in prints flatter m^elf the utility of it will be 
an excufe for its appearing here* 


Cafe^lS* Hartop verfus Hoare 6^ aVy Eafler ^erm 16 Geo. 2, B. R* 


SuyeinHarnp, TUDGMENT in this cafe was given for the plaintiff by 
jeweisforftft'** ^ delivered the opinion of the court to 

cultody in die this cfie^ > 
bnSs of Sumer 

a jeweller, inclofeS in a paper that wa* fcaied, and put in a bag, which war alfofeailed with the plain* 
’■ feal, Md depoSted at Stamcr't boufe, and the fame day hi* clerk gave a receipt for them in thefc 
words. Which bag, fo fealed, I promife to take care of for Sir yeirt Hartopf (or my maftcr Jemte Sea- 
Oftr; figned Mietatl Hull ; and in the receipt all the jewels were fpecified. In FAruary 1735, 5«<2imr 
. broke both the feale, took out die jewel*, and carried them to Mr. Hoare'i the banker** ibop, borrowed 
SOoA of the defendant, and deposited jewel* as bis own proper good* and a* a fecurityi^ the 300/. 
ni^ gare his promiflory noto for the fame fusi} on Mr. Heart's refufing to deliver die jewels to Sir 

2 'ebn Hariepf be brought an aAioo of trover and converfion againft him { and the jury having a 
Nifat whether the defendant was guilty of a converfion or not, they referred it to the opinion of 
the court of JCing** Bench, by finding a fpecial verdid, who this day gave judgment for the piaintift' 
(Uuniffloofiy (1). 


This is an a€l:ion of trover and converfion, wherein the plain¬ 
tiff declared that he was poffefied of a pair of fingle (lone brilliant 
diamond ear-rings, id'c* as of his own proper goods, and that 
he loll them, and they came to the hands of the defendants, who 
converted them to their own ufe; to this the defendants have 
pleaded not guilty, and the caufe was tried at Guildhall^ and the 
jury found a fpecial verdift to this effei^. 

** That the plaintiff, being owner of the jewels mentioned 
ift the declaration, on ,the 12th of 1729, lodged 

** diem with other jewels for fafe cuftody only in the hands of 
SfamcTf jeweller and banker, inclofed in a paper, 
<< which paper was fealed, and put in a bag, which was alfo 

(l) Vide Marfden v. RarfiaU, I Fern. Jenkins^ 4 Via. 6 , pi, 4, Bheei r. NitbollSf 
py.- PemeunBtay v. Metcnlftt z ^ern* ibid. 7, //• 5. Rkheriag^'t, Fr^.iiid,.^, 
I. Haare 'll. Parker t ‘V Bre. Cha.:R^, |i. 6» 

a iOurn, & 37^* Warper v. , 
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tn o£ Lord Clidticellor Hisdis^icKt* 

• < ' i * 

fea 1 ed;«rkh plaintiff’s feal, and depoftted dbem z%^Seamfr*s 
<* houfe in FleeUjirettf London^ and took a receipt for them in 
** the woxda and figures following. 

« Jan. 12, 1729. Received of Sir John Hart^^ Bart* th© 
following jewels, viz. a pair of diamond ear-rings, - . 

(mentioning and defcribing the jewels for which the prefcnt I 45 j 

•«* a£iion is*brought) all which are fealed up in a bag fealed 
with Sir John Hariop*s feal, which bag, fo fealed, I jpto- 
c‘ mlfe to take care of for him, for my mailer Janus Seamer. 

“ Signed Michael Hull. 

On the 3d of February X’j2$t Seamer hsokc both the feaJs* 

** and took out the jewels, and carried them to the defendant’s 
“ {hop, which is a public open fhop in Fleet-Jheei in Ae city 
** of London, where ^e defendants carried on the buunefs of 
** bankers, and alfo traded in jewels, and frequently lent money 
on the fecurity of jewels, and then and there the faid James 
borrowed the fum of 300/* of the defendant, and de- 
** pofited the jewels in the declaration mentioned, as his own 
proper goods, and as a fecurity for the faid fum of 300 /. then 
“ paid him by the defendants in their faid public and open fhop, 
and the faid Seamer then gave the defendants his promiffory 
** note for the fame fum fo borrowed. 

** And they further find that the faid James Seamer had no 
** authority from die plaintiff to fell, pawn, or difpofe of the 
** faid jewels, and that die defendants not having been paid this 
<* fum of 30c /. folent by them, they had been requefted and 
refufed to deliver the aforefaid jewels to the plainti^ and have 
kept them to their own ufc, 

“ That the faid Seamer continued in pofleffion of the faid jewels 
“ until he pledged them to the defendants} that in January 1735 
** the faid Seamer became a bankrupt, and that a commiffion of 
bankruptcy was taken out againft him (but that is not material, 

“ becaufe the bankruptcy was after the depftting the jewels). 

** Then the jury find the value of the jewels to be 750 A and 
** upon the whole matter conclude with a doubt, whether the 
“ defendants arc guilty of a converfion or not, which dicy refer 
“ to the court.” 

The general queflion is, Whether by any part here found. 

Sir John Hartop the plaintiff, Snd owner of thefe goods, is bar¬ 
red from having the goods delivered to him, on the demand that 
is found in this fpecialverdidl to have been made, or in the pre- 
fent atEl:ion is incitled to a fatisfadlion in damages for them. 

On this queflion it will be .proper to confider, firft, on the 
tranfaaiDna^eund-by^hc verdift, in what relation Seamer Hand* 
to Sir John Hartop the plaintiff. 

Secondly, to confide the adls of Seamer, and bow far Sir 
John Hartop is affedled by them. 

The matter to be determined is, whether aity thing done by 
Smnur has devefted the property of Sir John ffartep, and hath 
given fuch a right to the defendants to ^tain thefe jewels, as. 

ihail 
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T. fliaU mak^ their detainer and their keeping them to their own 
HoAKt* ^ converfion. 

St>7.A.’Bde- As to the firft point, I think it clear that Sir yokn 
KT«ry of the delivery of the jewels to Seamer was a bare naked hailment of 

a hare**' thcoi for the ufe of thc bailor, 

Mitfd hatlmtKt of Oiem for the afe of the bailor. 

It is exprcfsly found that they were lodged for fafe cuftody' 
only, fealed up in a paper put into a bag, w'hich was alfo fcaled, 
and that Reamer had no authority from the plaintiff to fell of dif- 
pofe of them, 

Hw difference This is therefore what Ijord Chief Jufticc Hoh, in his enu- 
•ctween beiUn^ meratton of the feveral forts of interefts that a man may have in 
goods, in the cafe of Cogs verfus Bernard^ Salk, 26, calls a de- 
hath a pofit of goods. In 5 Co. 8o, 84. Southcote*% cafe, a difforence 
is taken between bailing and pledging of goods, for a pawnee 
o^y.* ® fpecial property, and is not confidered as one who hath 

thc cuftody only, as appears to be thc cale of Seamtr, to whom 
thefe jewels were delivered to keep for the ufe of the bailor only. 
Stmmer't break- As Seaour had thefe goods by the delivery of Sir Johtt Hariop, 
•Snit*t^*'ew. ^ particular manner, Stamer's breaking thc feal and taking 
«lawt and dif- thc jewels out of the bag, and difpofing of them, made him a 
pofing rfthem, trefpafler to Sir yohn Hartopt accor^ng to thc opinion of Ander- 

ttefpaffertoSir More 248. 

y.ff, 

irhotigh trover In all eafcs where a perfon to whom goods are delivered hath 
«Ul not lie neither a general nor a fpecial property, if he converts them to 
his own ufe, trefpafe will lie} Anderfttt ihctc fays, that it is 
yetifhebreai^ otherwife of a bailee; bathe muftmean focha bailee as hath a 
•IJ“ *^*^’** fpecial property, and that Seamer had not; and with this opinion 
Saffinfi itrlfl *’ Anderfin the opinion of Lord Chief Juflice Trevor agrees in 
Salk. 605, that though trover will not lie againft a carrier for 
negligence, yet if he breaks open a box, and takes the goods, 
trefpafs will lie againft him. 

The next thing to be confidered is, how far Sir yohn Har- 
top, thc true owner of thefe jewels, is affefted by any thing that 
is found to be done fey Seamer, who was only entrufted with the 
cuftody of them under very fpecial circumftances, in refpe£b to 
tbcir being fealed up in a paper and bag in thc manner that 
lias been mentioned, and wdiether Sir yohH*% property be deveft- 
cd thereby. 

Seamer had no kind of property cither general or fpecial; he 
came to thc poffeffion of thc jewels by right originally, but 
when he broke the feal, and took the jewels out of tlie bag, 

[ -47 J and by that means enabled hirafelf to deliver them openly to 
the defendants, he was jp<^eUor malarJldei, and went to the de¬ 
fendants as fuch. 

. But it was obje^jed that Swwrr was thc pofleflbr of the jewels, 
Mid that is fttfficient for the defendants who were not privy tp 
Seamer*8 wrong, f apd I dare fay they were not), and that thc 
defendants dealt wftli Seattur in tlie way of their trade, and ho- 

ccftlj 
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Bcillf advanced their money on the fecnrity erf dicfe jewels^ of v. 

whicii Seamer appeared to be the vldble owner. ■ 

And to be fure, - as it is hard on the plalntlfr to have hu 
jewels difpofed of diflioneftly, fo is hard on the defendants 
to lofe their money; and it was urged for them^ as the plaintiff 
trufted and the defendants were Itrangers to him, it. was' 

more reafonuble the lofs ihould fall on the plaintiff, ^an on 
the defendants. * 

on this head was cited Salk, 289. Hen verfus NichallSf 
before Lord Chief Juftiee Holt at Nift priust that was an a^ion 
on the cafe for felling the plaintiff one kind of (Ilk, pretending 
it to be of a different kind, and on trial upon not guilty it ap¬ 
peared, that there was no adf ual deceit in the defendant who 
was the merchant, but in his ta£lor who was beyond fea, and 
the doubt was if this deceit could charge the merchant} and 
Holt was of opinion that the merchant was anfwerable for the 
deceit of his fadtor, though not criminaliter yet civiliter {andthen 
comes that part of the cafe for •which it •was cited) \ for feeing fome-^ 
body muft be a lofer by this deceit, it is more reafonable that he, 
who employs and puts a trufl: and confidence in the deceiver, 

(hould be a lofer, than a ffranger, and upon this opinion the 
plaintiff had a verdi£l. 

And there is no doubt but the verdid was right in that cafe, 
for the defendant employed his faiSlor in the a£); of felling, in 
which the deceit was committed, and by employing him as a 
fa£lor, he created a credit in him. 

But that is not th« prefent cafe, for the plaintiff here gave no Thep^ntcafir 
power to Seamer to do the a£l: in which the deceit was, but on 
the contrary hath ufed a prudent method to prevent it 5 the pre- by Lwd Ob, 
fent cafe therefore is like the caie in 1 89. where leaves t^iatwhen^ 

a cheft locked with B. and taketh away t^ key, there A* does 
uot intrviff B. with the goods. and uiudi 

Uie key, 

4i. does aot Intruft B, widi tke goods, hutis adepofit Antfafe 


As here does not feem to be any fault either in the plaintiff or 
defendant, let us now fee what the common law pronounces on ' 

thefe tranfa^lions exclufive of the cuflom of London, ' 

The cafes, in which fales in market overt had been pleaded 
and difallowed, are extremely ftrong to prove^ that this diipofi- 
tion by Seamer does not affe£l the property of the plaintiff. 

In More 624. In an aftioti of trover for jewels, one pleaded [ ^ 1^. 

the cuftom of Bri/lolj that every Ihop there is a market overt 
every day except Sunday, and that the jew^els were fold to him 
in his Ihop in Brifiol, he being a goldfmith; and on demurrer* 
the plea was held to be ill, becaufe he did not aver that it was 
his (hop in which he ufed to exercife the trade of a goldfmith, 
which he ought to have done, for if the jewels were fold in ano-' 
ther (hop, it would not toll the property of the owner. 

In Cro.Jac, 68,69. where t6 an action of trover the defisndant 
pleaded the cuffom of Lo/zdon, tsFc, and that he, being a mereter, 
bought their wares in lus ihop wherein he vfed to buy fuch 

mrtt§ 
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ri wares; and on demurrer to the plea it was held to be ill, becaufe 
fCsAav. wares were not agreeable to his trade ; and there it was faid, 

that the cuilom was too general, that every freeman might 
buy all manner of wares in eyery fhop, tifc, for then a fcrivener 
might buy plate in his (hop, and the like, which is not 
reafonable. * 

Uliefe cafes Ihew, that though the feller was a ftranger to the 
party, and though he bought for a valuable conhderation, yet fuch 
iale did not bind the true owner, nor juftify the converfipn, 
unlefs he brought hirafelf within the cuftom of market overt, in 
which cafe the fale binds, by reafon of the default in the owner, 
and is compared to the cafe of a line and non-claim. 35 H. 6, 
fol, 29, Sn 4 in Bacon's Treatifgf cotueming ike ufe ^ the Lawt 
Jbl.ediu 80. Property of goods by theft, or taken in jell:, where 
the fale is in a market overt, or fair, {hall bind the owner being 
not the feller of the property, it mull be in a market or fair where 
ufually things of that nature are fold. 

In the cafe in 15 ff. 7. 15. an action of trcfpafs was brought 
for taking fo many flippers j the defendant pleaded that he was 
himfelf poflefled of fo many pieces of leather, and bailed them 
to one y. S. who delivered them to the plaintiff, and afterward 
the plaintiff made of them flippers, ihoes, and boots, and juf- 
tifies the feizing of them as his property, and the plaintiff took 
exception, that the colour was not good : And the firlt queilion 
was, whether the plea did not amount to the general ifliie j and 
fecondly, whether the fale did give the plaintiff fo much as a 
colour to take them; and the opinion of the court was, that the 
plea was good, and that it was a good colour, becaufe the bailee 
had a lawful pofleflion; in which cafe, when he gives them, it 
is a good colour for the vendee (the plaintiff is called the vendee) 
to take them, in which cafe the plaintifl' hath colour by the gift 
of him who who had the lawful pofleflion, to punifh any flranger 
to him who took the goods; but it was held to be colour only, 
and judgment was given for the defendant: on the fecond^point, 
whether the property of the leather was changed by being made 
into ihoes? It was held it was not. 

» By this cafe it is very apparent, that the true owner of goods 

' flw o^er made by the pofleflbr of 

^foodt does not them, unlcfs it were in market-overt *, and in the cafes ilated, no 
regard is had to the vendee's ignorance of the vendor's want of 
title; no regard to the vendee’s coming rightfully to them as a 
purchafer without notice} uo regard to tlie vendor's having the 
- ^'*’*”*"**9'’ lawful pofleffion of them. 

*** «v«rfc V. Thefc cafes arc all grounded on what is mentioned in 2 /«/?* 

. Caveat £n^/0r,. (sT Spoliatus debet ante omnia reJUtm* 

But to impugn this doffrlne, fome cafes, have been citedy 
Huffey vexkii yactbsf Mich, 8 1 ^. 3. B.R. Salk, 344, The 
Lord Otandos loft nfoney at play to Huffeyt and gave him a 
btfl for it on Jae^yi who accepted, and afterwards refufed to 
pay, and an alfui^ftt was brought againft Jacob, and he 
pleaded the 16 Cart 2.. c, 7. An againft jdeceitful, dif- 
otdkrly and excelhve gaming; to which it was demurred; 


fu> property 
^■^1^ n ^ mndt 
' V ^ pedfeiTor 
' m dienia unlefs 
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•nd the court held, that though this is a kind of new^contrad^, ». 

yet all is founded on the illegal and tortious winning, and only 
fecures the payment of that money, and therefore it is within 
the ftatute, the plaintiff being privy to the firft wrong; but if 
Hujey the plaintiff had alTigned this to a ftranger, hnafide^ upon 
good confideration, he had nof been witliin the ilatute, for he 
was not privy to the tort, but an honeil creditor. This cafe is alfo 
reported in Carthew 357. and there it was faid by the court, 
that, as to the inconveniency concerning trade, there can be 
none in this particular cafe, becaufe the bill is gone no further 
than to the frit hands, {viz.) to the hands of the plaintiff 
Hujffyt who won the money, and fo no damage could here ac¬ 
crue to any perfon, but to him who is certainly within*the fla- 
tute ; but if this bill had been negotiated, and indorfed to any 
other perfon for value received, then it might have another 
confideration. 

This feems to be very reafonable, for the acceptance made a 
new contra£t: In the cafe of Hu£ey verfus Jacoh^ the judgment 
was for the defendant, becaufe the acceptance was not conlider- 
ecl as diftindt from the confideration, the adlion being brought 
by the winner, yet in that cafe it is faid, that the acceptance 
makes a new contrad^; if, therefore, it was between flrang* 

' ers to the gaming, as between the acceptor and the ailignee, 

I fhould think the flatute of gaming might be quite out of 
the cafe. 

In Salk. 126. Mich, lo W. 3. Lord Chief Juflipe Holt men¬ 
tioned this cafe; if a bank note be payable to or bearer, 
any perfon who finds it, is fo far confidered as the bearer, that a 
payment to him will difeharge the bank. And fo Salk, 125. 

Hodges verfus Steward^ Pafeh. 3 W, M. B. R. If a hill of 
exchange be payable to J, S. or bearer, if the drawee pays it to 
the bearer, though he comes to it by trover, theft, or otherwife C 5® J 
it will difeharge him } but yet, Lord Chief Jufiice Ho/f, iwSail, 

126. fays, that the finder of fuch a bill hath no property againft 
the true owner; if a third perfon purchafes a bank bill of the 
finder without fraud, he hath gained a title to it in the ufual 
manner, by making himfelf the bearer of it for a valuable con¬ 
fideration ; and on this, is the opinion of Lord Chief Juftice 
Holt founded, that a property is created in the bearer, in re-* 
fpedf to the ufual courfe of bufmefs and tranfadfions of this fort, 
in which the trading with bank notes hath been looked on as 
changing money for money, or gold for filvcr j where a bank 
note is payable to the bearer, it is confidered as calh, and the 
delivery of the note, by the courfe of bufinefs, does crejate a pro¬ 
perty in the perfon who becomes the bearer of it for ready mo¬ 
ney, but there is no fuch courfe of trade in refpedl to the gaining 
of property in goods. 

Property, by the rule of law, does not follow the pofielRon, 
unlefs in cafes where the true owner hafh no marks to afcertaiti 
his property, as in money, vide Cre, BUz. 746. Higgs verfus 
Holiday^ where it was held, that i# a man delivers money to 
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ItAmro* 

Hoak*. 


another^ the property thereof is in the bailee, becaufe it cannot 
be known. 

Ford\tr£\kB Hopkinst Salk, Trover for millton lottery 

tickets, upon evidence it appeared, tliat the plaintilF had given 
the tickets in queftion to a goldfmith to receive the money due 
on them j that fome payments vfere due, and fome were not j 
that this goldfmith had received tickets of tbe defendant, and 
given him a note to pay him fo many million lottery tickets; that 
the plaintid^s tickets were delivered to the defendant by the gold¬ 
fmith upon this note ; and it was held by Lord Chief Jullice 
Heltf that if money is ftolen, and paid to another, the owner 
of the money can have no remedy againft him that received it. 
But if bank notes, exchequer notes, or million tickets, or the 
like, are ftolen or loft, the owner has fuch an intereft or pro¬ 
perty in them, as to bring an action into whatfoever hands they 
are come. 


This mu ft mean, that the owner can bring an a£lion for 
them, into whatfoever hands they come without a valuable 
conftieration paid for them \ for if it be not thu^ underftood, what 
Holt fays here, will not agree with his former opinion, fol. 126, 
and Holt faid further, that money or cafh is not to be dillinguifti- 
ed, but thefe notes or bills are diftinguiftiable, and cannot be 


{1 
' Ke inftaBce 
where « difpofi- 
tion made by a 
siere pofTedbrof 
gobdf, hath been 
held to change 
She pr^jperty of 
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they have marka 
by which they 
say be known. 


reckoned as cafh, and they have diftindl marks and numbers on 
them ; but if they had been fold for a valuable conCderation be¬ 
fore the money had become due, he doubted whether it would 
have transferred the property; and he held, that by the delivery 
of the pUintifTs tickets to the defendant, the property of ^cm 
was not changed. 

In the cafe at bar, the owner is found to. have given no power 
to Seamer to fell thefe jewels, and no cafe has been cited in 
which a difpofition made by the mere poiTeftbr of goods, hath 
been held to change the property of the owner, in a cafe of 
goods that have marks whereby they may be known ; and thofe 
cafes relating to the transfer of bank notes, depend on the par¬ 
ticular circumftances in refpe£l to thefe bank notes being con- 
ftdered as cafh. 

The cafe that warrants this diftinftion, is the cafe of The 


Bank of Etiglaud verfus Newma/tj determined by Lord Chief 
Juftice Holt, Pajih. 11 W, 3. afiurapfit for 60/. on the gene¬ 
ral iffue i the evidence was, that John Bellamy hatl given a note 
to the defendant for 60I. payable to him or bearer lix months 
after date; the defendant went to the bank, and negotiated it 
with tlte bank, difeounting intereft for the fame, but <lid not 
indorfe the bill; Bellamy broke, not having paid this bill \ 
and the bank brought this action againft Newman, and the 
jury found for the plaintiff; but the court granted a new 
trial, and held this to be a verdi£l againft law; and Holt faid, 
if a bill or note be payable to a man or order, and he delivers 
at for ready money, and not for money antecedently due, or 
lent upon it, it is a felling of the bill like a felling of tallies in 
bank bills, and if no indovfement be made thereon, the vendee 
U without remedy againft the vendor, but if there be an indorfe- 

ment, 
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have remedy agalnft the indorfoTy provided he 
demft^^ nre money of the drawer in convenient time, and 
therefore the bank had no remedy againll NewmaUf though they 
had advanced the money, and the court looked on it as a falc of 
the note. 

This cafe (hews, that the transferring thcfe notes is confider- 
dered in the fame light at the changing money for money. 

• Taking it then that the property of Sir John Hartop was not 
changed by the difpofition of thefe jewels made by &tamer^ as 
confidered at common law, the next matter to be confidered will 
he, whether the place where the pawn is found to be made wiB 
intitle the defendants to detain them. 

It Is found that Seamer, after he had broke open thejbag and 
taken out the jewels, and carried them to the defendants’ (hop, 
which was an open publick (hop in Fleet-Jlreet in the city of Lon- 
dorif where the defendants carried on the trade of bankers, and 
alfo traded in jewels, and frequently lent money on the fecurity. 
of jewels, and in the publick (hop of the defendants the faid 
Sfamer borrowed of the defendants 300 /, and depofited the 
jewels as a fecurity for the fame. 

On this finding, the cuftom of London as to fales in market- 
overts hath been infifled on for the defendants, and that pawn¬ 
ing comes within that cuftom. 

As to this it was anfwcred by Sir John Sh-nnge, flat no cuf¬ 
tom is found by this fpccial vcrditl, and therefore the court 
cannot judicially take notice of this cuftom. 

And we arc of opinion, that the court cannot judicially take 
notice of it on this fpecial verdi^. 

In the cafe of ArguilU v. Hunt (i), in‘‘this court, Trin, 5 G. l, 
a prohibition was moved for to the fpirltual court for a fuit there, 
for calling a woman whore in London, and the want of jurifdic- 
tion appeared on the face of the libel; but becaufe the cuf¬ 
tom of London to cart whores w-as not fet forth in the libel, the 
prohibition was denied, and it was determined that the court 
could not judicially take notice of the cuftom of Lomlctiy and the 
fame thing is aifo determined in Cartheiv 75. but it was faid 
for the defendant, that this cuftom need not be found by the 
jury, becaufe it cannot be proved by witnelTes, but muft be cer¬ 
tified by the recorder of London ; but 1 think this no fufficient 
anfwer to the objedlion,arifing from the vi'ant of finding the 
cuftom. 

In the cafe of Day verfus Savagey Hob. 87. it is eite«.l to have 
been adjuged that the 'cuftom of Londony that every day there, 
except Simdayy is a market-overt, ought to be tried by the jury, 
and not by the certificate of their recorder; but that hath been 
fince determined to be otherwife in the cafe of Appkjlon verfu-s 
StaughtoHy Cro, Car. 516. Sir William Jones 412. But in all the 
cafes the cuftom is either pleaded fpecially, as in Cro. Jac, 68. 
or elfe it is found by the jury; and if this be fo, that the court 
taruipt judicially determine of the cuftoms of London y but they 

(1) 1 Sua. 187. S. C. 

ought 
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ought tp be pleaded or found; tlien what was ^lipipi||P^ to 
pawning being to be taken to be equal to a fale, wjlt out 

of the quellion. 

But however we are of opinion^ that taking the otmom of 
London to be as dated in 5 Co, 83. b, this cuftoip does not ex* 
tend to pawning. It is a conilant rule that cuftoms are to be 
taken ftri£tl]r. Periini, fee, 435. Nofs Maxy 78. 2 ^id, 139. 

Lamb. 619. 

Then fince the cudoms are to have a literal and drai( in¬ 
terpretation, as the cudom is only for a falc in open fhop to 
bind the property of a dranger, that cudom cannot extend to a 
pawn, which is a difpofition quite variant from a fale; by a fale 
the vendee can transfer the thing to any other, and trade and 
traffick is promoted tliereby, but it is quite otherwife in the cafe 
of pawns, for they tend to dop the change of the property of 
the things that are pledged, and therefore if there is any differ- 
etice between a fale and a pawn, that is a fufficient reafon why 
the cudom which is affixed to the one, diould not extend to the 
other i and therefore the quedion is not, whether it be a reafon- 
ablc cudom, that a pawn in an open drop in London lliould bind 
the property of a dranger j but the true quedion’is, whether a 
pawn and fale be tlie fame, for if they be not the famej then 
pawning will not fall within the cudom. that a fale in market- 
overt in an open (hop in London binds the property of a 
dranger. 

To (hew that pawning goods in London will not bind the 
property of a Itrangcr, I will mention the cafe in the Tear-booky 
35 if. 6. p. 25. and is in point; it was an information in the 
•Exchequer for the King’s jewels ; the defendant pleads the cuf- 
tom of London, that if any goods be pawmed there, the pawnee 
may detain them until the money lent upon them be paid} and 
pleads further, that he did nor know that they were the King’s 
jewels, and that, they had not the King’s arms or marks upon 
them; and to this plea there was a demurrer and judgovont for 
the King, becaufe it is not a good cudom that a pawn fhould 
bind the property of a dranger, and though it was faid at the 
bar the judgment in that cafe was given on another point, that the 
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cudom diould not bind the King by reafon of his prerogative, 
yet it js not fo, for both points were rcfolved, and judgment was 
given upon both j and Jenkins in abridging the cafe,^/, 83. fays, 
that the cudom of London doth no where extend to the King's 
goods, nor to a pawn of them. 

As there is no cudom found by the verdi£l, and as there is no 
indance that the pudom of London hath ever been allowed in 
cafe of a pawn, but a relblution in the Tear-book, and the 
opinions of ]}xAgt Jenkins arc to the contrary, I think the de¬ 
fendants cannot have any title to retain thefc goods* 

zvtaia the goods a|vnllk the true owner. 


94 
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T^ifflation of fuch a cuftom much was faid at the bar 
upon the a£l againft brokers, i James i. ch. 21, which, in the 
preamble of it, is faid to be naade for the defence of honeft: 
“ and true mens' property, and interefl: in their goods. 


Hoakc. 

The firft of 
Jama againft 
brokers being 
of great confe- 

^uence to the trade of Lttrdtfif the courtgleclined giving any opinion on the conftruition of it, 
the prefent calc did not make it ncceflary for them to do. 


What was faid upon it was very material j but as the con- 
ftruitjon of this aft is of great confcquence to the trade of Lon» 
dorty we have avoided giving any opinion about it, being una¬ 
nimous for the plaintiff without the aid of this ftatute, as my 
brother Chappie before he went out of town declared, he agreed 
with us intircly. 


Seatner and Others verfus Bingham and Others \ andStrodt and C 54 3 
Others verfus Strode^ Juneii^ 1743* Cafe 9. 

T he father of archbifhop Waie^ by a deed on the mar- s,c. zVef, 
riage of the archhifliop, fettles the eftate now in quef- cited, 
tion (I), upon the ilfue male of the archbifhop, and if no ilTue 
male, then he direfts the eftate to be fold, and to be divided' 
equally among the archbifhop’s daughters. 

By a deed of the 29th of April 1702, the archbifljop (2) di¬ 
refts his eftate to be fold, and the money arifmg from it to be 
divided equally among his fix daughters, provided he fhould have 
no foil.- 

After the marriage ot EJlher one of the daughters to Richard 
Broderippf he, by deed dated the 7th of October 1714, made 
between him and EJlher his wife of the one part. Doftor 
“ Wake^ afterwards archbifliop of Canterbury^ of the other, 

“ reciting the deed of the 29tli of April 1702; did covenant, that 
“ all fuch right either in land or money as ftould at any time 
“ accrue to Hejler in her life, or to Richard in her right, by 
“ virtue of the recited deed, fliould be veiled, in the three per- 
fons,^who werclikewife parties to the indenture in 1714, in 
** truft that they and the furvivor, lAc. Ihoqld put out fuch lliarc 
** of the money raifed by the fale of the manors, lAr, as belong- 
“ ed to Heflery at Intereft on a good fecurity, and the rents and 
“ profits of her -Ihare of the faid eftate, and the intereft: of the 
” money raifed by fale of her (hare, fliould pay to Richard Bro~ 
deripp during his life, and after his death to Hejler during 
“ her life, and after the death of the furvivor of them fliould 
“ pay all the principal money to the ifiue of Richard Broderipp 


(i) After the deceafe of the father and 
Ion and fubjeft to certain limitations fince 
determined, and to a term of 500 years 
for younger childrens' portions, to fuch 
ufei as IV, the father fliould direft 
•r appoint. 

Vot. Ill, I 


(a) W. Wake the father,' liinltf 
** the ufe to truftees, in truft for the 
“ fon (the arch bifliop) for life, remain-, 
** der to firft and Other fons, and in de- 
* fault of ^fons (which in the event 
happened) he dircAi, ace.” 

: « and 
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Seamcb r. *€ and Hejler (other than and befides fudi iflue ^chari‘ 

Biugham. ft yffho for the time being (hould be immedit^ly in- 

** heritable to the manors, lands, &£.) equally between them 
“ (hare and (hare alike, to fons at 21, and daughters at 21, or 
“ marriage} and if any of the children fliould die before their 
(hares (liould become payaj^le, to go to the furvivors; but 
in cafe all (liould die, then the money to be paid to fuch fon 
** who (hould be inheritable as aforefaid ; and if no fuch fon» 
** then to be paid to the furvivor of Richard Broderipp and 
** Hejter, and the executors, adminiilrators, or aiTxgns of fuch 
“ furvivor.” « 

George Broderipp^ the onl;|^diild born of this marriage, fur- 
vived his father, and afterwards arrived at his age of 21 (l), 
is now dead in the life-time of his mothur, who is married to s 
fecond hulband the defendant Strode, 

1^ 3 Thomas Brederippy heir at law of George^ infi (Is that the in- 

tcreft of EJlher ought to be deemed real ettatc, and that it 
veiled in George^ I 0 heri fon, in nature of a remainder after 
her death, and that it is now defeended on him. 

The plaintids, who are the children of Richard Brcdcripp by 
a- lirft venter, and half fillers of George Broderipp^ infill that this 
(hare mud be conridei*ed as money, and that it veiled in George 
Broderipp^ and confcquently was tranfmiHible to his perfonal 
reprefentatives. 

The defendant ^Thomas Strode and his wife infifl, that if there 
was fuch indenture or deed of 17x4, and the defendant EJlher 
named, or made a party thereto, that (lie never executed the 
fame, and was not, nor could be bound thereby, and that (lie 
was not only at the time a feme covert, but an infant of 16 years 
of age, and fuch deed being made and executed after her mar¬ 
riage with Rkhard Broderipp^ tlxc fame was merely voluntary as 
to her. 

Lord Ciiancillor, 

In the (irft place tliis is a pretty har(h demand in the plaintifFs, 
who claim two-thirds of this contingent intereft, tliough at the 
fame time they are no relations at all of Efiher Strode or of arch- 
bilhop Wakey but only half fillers of George Broderlppy and daugh¬ 
ters of Richard Broderipp by a fird venter.. 

Therefore if a reafonablc conftruclion can be put, whicli will 
prevent thefe confequences from happening, it is what a court of 
equity would incline to do, as the parties to die deed themfclves 
would have guarded againft them. 

The cafe has been properly divided into three queftions; 

Firft, Whether by the deed of the 7th of Ocleber 1714, exe¬ 
cuted the day after the marriage by Richard Broderipp the huf- 


(1) It Is not Hated in the Regifter’s of payment or veiling is not at 21, but 
h'o^ whether George attained 21 ; nor at the deceafeofthe furvivor of the fa- 
does it feem material, for the devife runs, ther and mother. This feems to be the 


that in default of younger chUdren, the ground of Lord Hardauitke's decree. See 
M tuypo be paid to fuch fon, vshoftmald be in- pjl. 58, and the cafcs cUcd poji, 57. 
heritable as aforefaid. So that the time 

handk 
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band, and archbifiiop Wahtf the property of Efiber Strode is 
bound as to her fhaic of her grandfather’s eftate. 

The fecond queftion, if it did not hind her, whether the a£fc 
flie did by executing a deed on her marriage Vfith Strode in 1738, 
is an acquiefcence and binds her, (for there the deed of 1714 is 
recited, and that EJlher was a pjrty, and that flie fecures her in- 
tereil in that deed as a prorifion for her children, and herfelf if 
^ Ihe furvives). 

Thirdly, If it did not bind her, then what is the conftru£tioii 
of the trufls of the deed of the 7th of OBober 1714. 

At to the tw’O firft ^ueftions, whether (lie was bound by the [ 5^ 3 
execution of the deed of the 7th of OBober, or by the fubfe- 
quent a£l, 1 fltall give no opinion : but 1 Ihould think ilic was 
not bound. 

If it was real eftate, all thefe queftlons would be out of the 
cale. 

But I muft confider it as money, it being direfted to be fold. 

The rule of this court is, that land to be turned into money 
is confidered as money. 

But it has been truly faid, that there are cafes where perfons 
may infill in this court upon the land itfelf j that is, where 
the parties all agree that it fhall not be turned into money (t), 
but if any of them oppofe it, the court will dire£l it to be 
fold. 

There is another reafon in this cafe, becaufe here one of the 
daughter^ had the pre-emption given her. 

I do not take the deed in 1714, to be a fettlement for a va¬ 
luable confideration. 

I agree there are cafes where a father contrafling for an in¬ 
fant child fliall bind the child (a), efpecially if the child claim 
any thing under the fettlement} but then it muft be before mar- 
riage (3), and in confideration of the marriage} for the court 
will not fuffer her to claim benefit one way, and not to be bound 
the other. 

But this being after marriage is voluntary (4), and being the 
next day after the marriage does not differ the cafe, for whether 
two days or fix, or fix years, it is the fame tiling. 

No recital of the father will bind the property of the daugh¬ 
ter, but there muft be fome proof of the fathei’s intention to 
do it. 

There is no fuch proof in this cafe. It might be a reafonable 
caution in the hufband to fecure fome provifion for the children, 
but yet I am of opinion it could not bind the mother. 

, The deed is by way of covenant, that all the intereft which 
file fliould claim under the deed in 1702, Ihould be conveyed 
to JBennetf (s^e, 

(1) See jfuoH. 1 P. IT. 648. (4) Fitzer v. Fitsur, a»tt » vol, 

(a) Fide Harvey v. toM. 607. C11. Ttakr V. Jwett ibid, 600, 

(3) F"tde Lucy r. Mm, j Bro. Far, 

C«. <14. 
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SsAMxx 'When is the time the principal money is to be paid ? wly^ 

BrMcHAM. death of the furvlvor of father and inodicr, for till then 

it was to veil: in truftees. 

[ J 7 ] payment there, is to be confidcred 

at the age of twenty-one or marriage. 1 am of a different 
opinion, for this is only a circuiSrltance or qualification of the 
perfon receiving, and the words at tlieir age of twenty-one, or 
marriage, is not to accelerate the payment, or ro vtjf it in the 
children (i) j but the plain meaning of the w'ords is, that if the 
father and motlicr had died during the infamy of the thif- 
dren, that it Ihould not be paid before tlieir marriage, or 
twenty-one. 

It has been f-iid that it (hall veft at twenty-one, and be 
tranfmiirible to tlie rcprcfeulatives, tliough not payable till after 
the death of the furvivor of father and mother. 

Suppofc by will dire£ts a fum to be paid at twenty-one, or 
marriage, and there arc uo words of gift, or interelt to be paid,, 
it fhall not vefr before that time. 

7 'lie (liretSHoii of the payment here is the gift, and therefore 
will not veft till the time of payment comes ; and befides, there 
is no intereil given, which makes the cafe ft ill llronger. 

The meaning of the claufe of provifo was plainly this, that 
if any of the younger children died before the time of payment 
came, that it fliould not go to their reprcfeutaiivcs, but to the 
furvivor of the brothers and fillers. 

It is faid this is a fevere conftruflion, becaufe fome of the 
younger children might live to twenty-one, or might want tlie 
money to advance them in marriage ; and it would be hard, if 
they died in the life-time of the father and mother, that their 
ffurc fiiould go to their ftirviving brothers and fillers rather than 
to their own children, if thty Ihould leave any at their deaths. ■ 

But whatever hardlhips there may l e in this cafe, I am to 
govern myfelf by the words of the deed j and mod clearly, on 
the conllruclioii of this deed, their lhare w'ould furvive to the 
other younger children. 

I take the words for the time being to relate to the time of pay¬ 
ment, the death of the furvivor of father and mother. 

Or otherwife a great abfurdity would follow : for fuppofe at 
the ileath of the fatiicr there w'cre two fons and two daughters, 
and the elddl fon arrived at tlie age of twenty-one, but dies 
wirliout ifliio in the life-time of his mother; and afterw'ards, 
at her detvh, the next fon fliould become inheritable, would 
he be intitled ? I am of opinion he would not, for it was 
the intention of the deed to exclude fucli fon us Ihould be in¬ 
heritable (it irhe tim beings the death of the furvivor of father 
and mother. 

(t) Bilhw^flty V. Wilht Vide etiam BevytnS, liudd'fm 2 Bl%, 

221. Sed contra ff'hetdtn v. Fclf* aUr 2 Cba. Jiif. 75. 

^ ei. J 24. Heuili'ej v. JHefcn, bz 1 . 





in the Time of Lord Chancellor Hardvi'icee. 

And in cafe there fliall be no fuch fon, 

That is NO fon who at the time of the death of tlie furvlvbr of 
father and mother lhall be inheritable : which fhews that the 
whole deed is connefted to the time of payment, the death of 
the furvivor of father and mother. 

Though it is very true there is no time of payment taken from 
^ the condition or circumllances of fwch foil who is inheritable, 
yet there is a time of payment equally applicable, v/hich is the 
death of the furvivor of father and mother. 

I think the meaning of the parties to be, that if there lliould 
be no child at the death of the father and mother, that it fhould 
be in the power of the furvivor to dlfpofe of it abfolutcly. 

Lord Hard-wich decreed the eftate in queftion comprifed in 
the deed of the 29th of Jprtl 1702, to be fold, and the money 
arifing by fuch fale to be divided into fiii equal parts, and fuch 
fix parts to be conhdered as the feveral fliares of the fix daugh> 
ters of Doflor IVake^ late arclibifhop of Cdfiterbinji Elizabeth 
the feventh daughter having died unmarried and without ilJ'ue ; 
and a queilion being made in thefc caufes, whether the fixth 
part, which was the fliare of the plaintifl' Hejlrr firft married 
to liroderippy and now to Strode, belong folely to Hejler as having 
furvived her hufband Brodertpp, and all the children of that 
marriage, or ought to be diftributed as part of the perfonal 
eftate of Broderipp her fon j his l^ordlhip declared, that he 
was of opinion that the faid fliar< belongs folely to the plain- 
tiif Hejhr* 


BiUltr an Infant by his ’Guardian Plaintlft*, and Freeman and 
John Butler Defendants, ‘June 22, 1743. 

T he grandfather of the plaintiff, by will, after direfting 
his debts and legacies to be paid, gives all the rejl and re- 
f.dtte of his perjonal ejlnte to his grandfon the plaintiff at his age of 
Iwenty-one, and if he die kfore that age, then to the defendant Ficc- 
man, whom he makes his executor, 

fore thkt agr, then to F. vehoin he makes his exociitor^ the grantifon is not intitlec 
aniing trom this rcHiue, but mult accumulate ilU he arrives'at 21. (i). 

The plaintiff has brought his bill for the intereft of the re- 
fid ue to be paid to him during his infancy. 

The defemlant jFravwww by his anfwer infilled, that the plain¬ 
tiff is not intitied to it, unlefs he attains his age of tweiity-one, 
but that it ought to accumulate, and if the plaintiff dies before 
twenty-one, that it will equally belong to the defendant with 
the refidue. 

The defendant John Butler, the father of the infant, infilled, 
that the refidue mult be confined to what the teflator left at the 

(j) Heathy. Perry, pojl. I02. and notei. 

E 3 time 


5 » 

SlAWCIt V. 
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pol. a. 473. 


time of his death, and that die interefb made after his death, ought 
to be conOdered as an undifpofed part, and go to him as 
the next of kin to the teftator, according to the ftatute of diflri* 
butions ; or if the court Ihbuld be againft him in this point, 
that then he is intitled to receive it for the maintenance of the 
plaimiir. 

The plaintiff’s counfel argued, that the intercft ought to 
follow the principal, as the fliadow does the fubftancc, and^ 
therefore thai the devife of the refidue will cany it *, and cited 
the cafe of Green verfus Ehitis^ December 6, 1742. *. 

The counfel for the defendant Freeman infiftcd, this was a 
contingent devife to the plaintiff, and as it does not veil till his 
age pf twenty-one, he cannot be intitled to the interell:, but that 
ir ought to be received by a truftce in the mean time, and placed 
out irj real or government fccurities for the benefit of tlic plain¬ 
tiff, if he comes of age, if not, for the benefit of the defendant 
Freeman the remainder-man. 


The court 
doubtful how 
the interest 
would go if die 
grandfon died 
before 21, whe¬ 
ther to his re 
prefenutivG or 
toF. (i). 

The reAdue be¬ 
ing given by a 
grandfather to a 
grandfon on a 
contingency of 
his attaining XI, 
and nothing faid 
of the applica¬ 
tion of rhe pro¬ 
duce, he is not 
intitled to be 
maintained out 
of it. 

C *< 5 o J 


'rhe counfel for Butler the father infilled on the fame points 
as arc already flated by the anfwer of the defendant. 

Lord Chancellor, 

I am of opinion that the plaintiff is not intitled to the interell 
that arifes from tliis rcficiuc, and though the vt'ords and re- 
Jtdue mull be confined to what lhall be found at the death of the 
tcllator, after his debts, funeral expcnces, and legacies are paid, 
yet that the interell ought to accumulate till the plaintiff arrives 
at his age of twenty-one, and as often as it amounts to a com¬ 
petent fum, to be placed out by a trullee appointed by the 
Mailer. 

I am not quite fo clear how this Interell would go, if the 
accident fliould happen of the plaintiff’s dying before twenty- 
one, whether to the reprefentative of the plaintiff, or to the 
defendant Freeman^ and if there had been occafion, fliould have 
been glad the cafes had been looked into and argued over again ; 
but as this quelllon may never arife firce the plaintiff may live 
to be twenty-one, there is no necclfity for another argument at 
prefent. 

As to the defendant John Butler\ claims, I am of opinion he 
has no right to the interell, becaufe the tellator has given all 
the r^Ji and rejidue of his perfonal ell ate, fo that he cannot be 
faid to have left any part undifpofed, and confcquently can 
*haveiio title to it as next of kin under the ftaiute of diliribu- 
tions i for as the devife of the refidue is contingent, it not veil¬ 
ing till tlie granclfon’s age of twenty-one, the interell is fo like- 
wife, and mull accumulate in the mean time ; nor can the de¬ 
fendant Butler^ by the rules of this court, intitle himfelf to it as 
maintenance for the infant, becaufe it is given by a grandfather 
to a grandfon upon a contingency of attaining his age of twenty- 
one j and as nothing is' faid how the produce of it fliall be ap¬ 
plied, he is not intitled as a grandfon to be maintained out of 
the produce. 


(i) But fee Green v. Ekinst ante, 2 vol. 476, note 3* 

The 



xn the 'Hme of Lord Chancellor Hardwicks. 

Tlie law of nature obliges only fathers to maintain their chil- Bbtier v. 
dren, and unlefs die child from the mean circumftances of the *"***. 
parent is in danger of perilhing for want, the court will not ^tdirea^Ae 
dired the interefl: that fliall be made of a contingent legacy to intereft of a 
be applied for that purpofe ; fo that unlefs the parent is totally 
incapable, or under particular •circumftances, as having a nu- pUedforihe** 
merous family of children, and is bordering upon neceflity, the child’s mainte- 
law of the land, and of nature, make it incumbent upon the nnief* 
parent to maintain ms child (i )• of hit 

parent he is in dangwr of perifliing fur want, 

I was counfel in the caufe of verfus Vermn^ i P. Aprentmuft 

Wms, where the teftator Mr. Vernon had left 6000/. to 
dic plaintiff his niece to be paid her at her age of twenty-one, tan> incapable 
and (he infifted that the intereft of this money ought to be al- '*y 
lowed for her maintenance ; and Lord M^icclesfidd who dwelled upon'ii*- 
this caufe to be argued only by one counfel of each fide, Cwfiiiy, 
was of opinion, that the intereft in this cafe ought to follow 
the principal, for it was a veiled legacy, and payable at twen¬ 
ty-one. 

But there it was a fum of money feparate<( and detached from 
the reft of the eftate, and a vefted legacy ; here it is a contin¬ 
gent one, and not a fpccific fiim, but of the rftdtte of his perfonnl 
tflatcy which makes a difference between the cafes ; and the fa¬ 
ther likewife iii the prefent cafe poffeffed of a good eftate, and in 
confidcrable circumftances. 

Therefore his Lordlhip (2) decreed the intereft which has 
arifen upon the refidue of teftator’s perfonal eftate fince his 
death, or which may arife, to be paid into the hands of a truf- 
tee, to be laid out in real or government fecuritics as often as it 
(hall amount to a competent fum (3). 

(l) So ffichfm V. Jttchfon, aJitCf I llS.—-Vide Coomes v. 6 ^ 5 , 

vol. 515. Fmviner V. IVatts, /A/V. 40S. 678, 

DarJry V. Dnrky^ (fojl. 399. Roach V. (2) Declared, that no part of the tef- 
Garvait, iVef.iGo. Hu^ha v. Hughes, tatoi’s perfonal eltatc was imdifpofed ofj 
1 Bre. Cha. Ref). 387- Jndreivs v. Far- ** the tellator by his will having made a 
tingten, 3 Jho.Cha. Rep. 60. So a mo- “ ciillribution of all the itjl and refine 
thcr married to a fccond hufband is not of hnptfonal tjlau." 
obliged to maintain her children by her (3) And that the plaintiff Ihould 
firll hufband. Billingflj v, Critchet, 1 ** be at liberiy to apply fer the furplus 

Bro.Cha.Rep, zh%. N<r is the fecond and fuch intereft at his age of ai.’* 
hufband bound to maintain thofe chil- Reg. Lib. -' 1 . X74S- fob 596. 
dren. 7 ubhs, Hanifon, \Durii. Ettfi 


Crichton verfus Symes^ funeii^ X743» 
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Cafe 21. 


T H E queftion in this cafe arofe upon the will of Dorothy a, teftatri« ftysu 


weving apparel 

«f what nature and kind foeeer, except my gold watch. Ml her nntaeing afpanl and ornamatti of esr 
psrjtm, tKiift hte gold noaieht p^Jfsd tt tbt dtvifus, and any boufiold gatdi and furniture, tut na 
•tier part of btr 

E 4 Th« 
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**^Syme^ plaintiffs have brought their bill for the refiduc of the 

YME*. tcftatriA** pcrfonal cftate, and found their claim upon thefe 
V'ords in the will, 1 give and bequeath to the plaintiffs all tny 
goodsf wearing apparel^ of what nature and hind Joever^ except my 
gold watch, 

Mr. Brown for the plaintiffs' cited the cafe of the Duke and 
Dutchefs of Boltnii and New/lead verfus Johufon^ before Lord 
Hardwicke^ July 15, 1740. (i). 

The general prefumpiion he faid ■w^as’with the plaintifl', for it 
is not to be prefumed that the teftator died inteftate. 

That it is a general devife, and carries the whole refidue, for 
there is nothing more known than tliat the word omnia bona will 
convey every thing in the civil law. 

Mr. Browning of the fame fide cited Moor 352. Portman 
verfus Willis^ and i P. U'^ms. 7.6’]. Anon, both as to the gene¬ 
ral doftrinc of omnia bona. 

That wearing apparel is only intended for the fake of the 
CNception of the gold watch, and is no revocation of the 
rcfiduc. 

Mr. AW counfel for the defendants, the executor, ami FJiza- 
b:th darky the only furviving filler of the tcllatrix, faid, there 
is no gcnt.ral introductory claufe that Ihews htr intention of dif- 
pofipg of her refidue, ar all my worldly goods I intend to difpofe of 
or any fnch ^^cneral spreffion. 

It is dilficult to hnderfes which corrrfpond cxatflly with odd 
uncertain claufss in ■wilis, yet there are feme where it has been 
h«-ld, that all my ch.r/telf of ivhat lulnre or k'nd foever \s ill not 
carry the refidue. Pratt verfus 'JatlJciiy 2 P. IPms. 302. £q. 

Cof. Ahr. 200, 201. 

ft being a woman’s wdll makes It a flronger cafe for the de¬ 
fendants, for the tclfatrix cciifidtrcd all orn.imcnts as wearing 
I 62 1 apparel,Cnee it is not goods and wearing apparel,i;// «// iny goodsy 
wearing apparel rf what nature or kiful J.every which flicv.'s that 
file mtaiit only to give ouearntg ajpaicl and ornaments of the per- 
fon, ftich as jewels, ^c, 

Mr. Brown in the reply faid, as to the obfervation that 
there arc no gcr.cial wonls which lliew her intention to dif. 
pofe (f the refidue, it ntay have -weight in the determination 
of thofe cafes, w'here there ate futh w’ords, but the law fup- 
pofes that every pcifon in making a will intends to difpofe of 
every thing. 

It has been faid, the tcllatrix does not mean pcrfonal ellate 
in general, but fome fpetIts of goods. 

But the words goods of what nature or kindfoever in common 
parlance means every thing. 

Th-dt the plaint)iFs arc the teflatrix’s near relations, and that 
the natural conitrudlion of the words is all my goods, except 
aiy watch. 

Lord Chancellor, 

Cafes of this kind are feldom very clear. 


Tlic 


(1) Ante 2 vol. 45. S. C. 



in liic Time of Lord Chancellor Hardwicks. 




The Tcafohing and arguments to (hew the intention, feem to 
preponderate in favour of the defendants. 

It has been faid the teftatrix has not fet out with general words 
oFdifpofition. 

I lay no weight upoti that, becaufe all teflators intend to 
difpofe of the whole; (he feems to have made an exaifl caicu* 
lation of what her perfonal eftate would amount to, for here 
is a lapfed legacy of 50 /. which taken out of the refidue, no¬ 
thing remains but only } 6 /. fo that Ihc imagined (lie had diQiofed 
of the whole. 

'i here is no doubt as to the obfervation upon omnia hema fua^ 
that both by the civil law and law of England it will pafs tlic 
whole. 

liut what do thefe cafes amount to in general, only, that if a 
man gives a legacy, and then fays, I give all my goods, ^t will 
pafb ihi' rvfiduc. But there are inftances where goods have been 
Lik.n !!! a more reftrained fenfe. 

As to v'hat Mr. Brown fays, that in common parlance it 
m .mis every tiling, 1 take it to be the direft contrary, that they 
lujan goods only, and not tlie whole perfonal eftate. 

not the wkule 

This was not intended to be a refiduary claufe, for (he after¬ 
wards gives a legacy of 50 /. to the executor. 

Tndccd if there had been the word refidue, I fliould have 
thought it ftrong for the plaintifF, 

It has been iniifled for the defendants, that the words wearing 
Dppafel explain the teftator’s meaning, as if (he had faid all my 
goods, to wit, my wearing apparel. 

But wearing npparei muft be conftnied the fame as and wear^ 
ing apparel, and cannot be ftrained to this fenfe ; for there was 
no occafion to introduce wearing apparel in order to except the 
gold watch, for if file had faid all my goods, except my gold 
watch, it w'ould have done as well. 

Therefore I am of opinion, as thefe words ft.ind in the will, 
(lie intended to give only her nvenriug apparel, ornaments of her 
perfon, houlhold goods and furniture, but no otlicr part of her 
perfonal eftate. 

The Houfe of Lords were never clearer than in the cafe of 
Pratt verfus fackfon (vide 2 P. IVms. 302.) that the words goods 
related only to the teftator’s houlliold goods and furniture, and 
did not extend to goods in the way of his trade, or his goods as 
a contraftor for the government. * 


CxieiiTow' V. 
Cymki. 


Iranian giwttm 
legacy, and Am 
fayi, J gWre all 
xny goods., it 
will paf» the n- 
£dtie. 

The word gmh 
in Gommon par¬ 
lance meant 
goods only, an 4 
peilooal eftaee. 
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VItaring 

not to be con¬ 
fined to vrcaiiaii; 
apparel only, 
but conftnted 
the 

wearing ap¬ 
parel. 


* One has a houfe in which be lives, and houfhnld goods, and hat alio a 
houfe at Cojport near Pirtfruutb, for invalid feamen, with a vaft number of beds, 
ihcets and houfliold ftufT, and by marriage articles it was agreed, that his wife 
ihculd, on bis death, have no claim upon his perfonal cAace, except his houlboU 
goods and houlhold &utf : this exception to extend only to the goods which he had 
in the houfe in vshicli he lived, and not to fuch as were iii the hofpital, and made 
«fe of by die goverameuc. Pratt verfus yaikpa. 
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feurirTow ▼. The teflatrix meant here to give not only what was properly 
SrKXf. clothes, but the ornaments of her perfon, and the exception of 
the gold watch Ihews the latitude of the expreffion j and what 
makes this plain is, it being agreed by the parties that 50/. 
which is now the refidue, is a Ispfed legacy. 

His Lordfliip decreed that all teftator’s wearing apparel and 
ornaments of her perfon, except her gold watch, paffed to the 
plaintiff, and any houfhold goods and furniture that flie had, but* 
not any part of her eftate (i). 

(i) With refpeft to the conflruftion Ro/k, a>ife, 1 vol. 171, 177. r8o, i8a. 

of the word, gesi/s, in a will, fee the Chapman \ 1 Vtf. 27^. Moore v. 

Cafea of ylnou. 1 i*. TF. 267. Ryalle v. Meone, 1 Bro. Cha. Rep. 127. 


t <54 ] 

Cafe 22. 

W, devifed all 
hU hou/hold 
foods,* catde, 
bay, and 
impltmcnts of 
bulbandry and 
iiock be)«n{ing 
•o bh boaft, mfj- 
/•rmanH 
frmi/Jis, he held 
by leafe to bis 


Bfookjhank verfus Sir William Wentworth^ 23, 1743« 

O N E Wentworth y wdio had feventecn years to come in a 
leafe of a farm, mak-houfc, £^c. at 40/. per ann, rent, 
gives to the plaintiff all his houfhold goods, cattle, corn, hay, 
and implements of hufbandry and flock belonging to his houfcy 
tneffua^e, farm and premises in the faid leafe (i), to her for life, 
if fhe fo long live j but if fhe ihould die before the term in it 
expires, then he furrendered the faid leafe to the defendant, and 
makes him his executor. 


wife for lift, a 

analt'heufe being included in the leafe, the ftock of that, as v'ell as the ilock in hvibandry, will 
tala by ibis bec^uefta 


The plaintiff brings her bill for the flock in hufbandry, and 
likewife the ftock in the malt trade. 

The defendant iiiCfts, that nothing paffed by the will but the 
flock in hufbandry only. 

Lord Chancei.lor, 

The rent received by the defendant, wdio was the landlord, 
mufl certainly be incrcafed on account of the malt-houfe, malt- 
kiln, t^c. for the repairs arc incrcafed by it. 

This farm is given by the tcflator to the plaintiff during her 
life, and flie to pay the whole rent of 40/. 

It is very unnatural to fuppofe that this w'oman was to carry on 
the bufinefs of the farm and to pay the whole rent, and yet not 
give her the benefit of the malt-houfe, though included in 
the leafe. 

But whether natural or unnatural, the words muft have their 
effefl* 

It is very difficult to find what ftock in hufbandry the teftator 
had which would not pafs by thefe words, houfhold goods, 
cattle,' i^c. corn, hay, and all implements of hufbandry. 

Then follows' the word Jlock. 


(1) And alfo the faid mejua^e, /army and premi/cs. 


Poffibly, 



in the Time of Lord Chancellor Haudwicse. €4 

if teftator had flopped here, it would not have Biooki*a*« 

T» TV®JIT« 

But it goes on and fays, belonging to my meiTuage and 
dwelling-houfe, farm and premifles in the faid leafc. 

Therefore it is very abfurd to confine the devife to his flock in 
hufbandry, when he has given her all his flock in the houfe and 
^melTuage, farm and premifles comprifed in the faid ieafe, and 
the malt-houfe is actually part of the premifles. 

1 am of opinion that both of them were intended to be included t <^5 3 
in this will. 

I think it anfwers even to the depofitions on the part of the 
defendant. 

For they fwear, when a farmer fpeaks of his flock, he means 
only what belongs to hufbandry i but what would they have 
faid, if they had been alked what they thought he mea^pt by 
flock in the houfe and meflliage, farm and premifles held of the 
defendant ? 

Thefe words are certainly explanatory of both flocks. 

His Lordfliip decreed the whole therefore to the plaintiffs (i). 


Poffibly 

done. 


(0 -S'?- Lib. A. 1743. fol. 594. 


Richardforty Admiuifiratrix of the Will annexed of Mrs, 7 f^f brook Cafe 23.' 
verfus Greefey March 7, 1743. 

T H E bill was brought to flay execution upon a bond for 
260 1. and to have it delivered up. 

Mrs. Wejlbrook in her will fays, ♦* Itemy I give to my fervant w. bysVilt 
" “ - - jQ jjg p^- j within three months after herfee* 

vantt 7 . 500/. 
to be paid tier 
wtthin thru 

months after W.'i death; and in another part Taya, I glre 5/. a-piece to the reft of my fervaaCc* 
tut not to C. btcaufe I ba'ot done very 'well for her before. And by a Jatter cladfe gives her lands in 
truftto[pay her debts and legacies. W, at her death owed fr. 260/. on bond. On the eircumfittneei 
if this •will there it JuBctent to take away the irtfumbtiotty that tb. legacy •was given its fafinoMum 
•f the debt (i). 

In another part fhe fays, “ I give five pounds a-piece to the 
** reft of my fervants, but I do not give five pounds to the faid 
** fane Greefty becaufe I have done very well for her before.” 

By another claufe “ Ihe gives her lands lying in ditferent 
“ pariihes in truft by mortgage, or fale, or otherwife, to pay 
** her debts and legacies, and after debts and legacies are paid 
« then, lAcr 

Mr. Attorney General, counfel for the plaintiff, laid it down 
as a rule of this court, that where the ^legacy exceeds, or is 
equal to the d«bt, it has been held to be an ademption. 

(I) See IfiLbolh V. fudfaiy anti 2 voL 300. Bellafis v, Vtfmaty amt 1 vol* 
426, and note. 


” jane Ksreeje 500/. 
“ my death.” 



ItxcxAKnfeir 
vw Ossxix* 
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Mrs, W'eJIht-ook died 'myartuai^y 1735, and the legacy wa* 
paid to Jane Greefe the l 8 th of April 1737, who lived two 
years after, but never thought of bringing an a£lion upon 
the bond. He cited FaivUr Fonvler (i), the 18th of 

May before Lord Talbot^ who faid there that no par¬ 

ticular afleflion Ihould be a ground to alter the general rule 
of the court. ^ 

Mrs. Grecfe was only a fervant in the family of Mrs. 
brooke^ and there are feveral cafes much ftrongjr, where legacies 
have been given to a wife or children who were credirors upon 
tlie eflate of the tedator, and yet held to be a fatisfa£iion. 

Lord Chancellor, 

The rule is to be fure as laid down by Mr. Attorney General, 
and therefore incumbent on the other fulc to fltew, how this cafe 
is difj’inguifhable from it. 

Mr. Brown for the defendant ftated, that Mrs. Wejlhrooke be¬ 
ing ill of the fmall-pox, Mrs. Greeft'^ who had never had it, at¬ 
tended her during that illncfs at the hazard of her own life, and 
•was upon this account in fuch efteem with the teltatrix, that flic 
cunflantly dined with her afterwards, and was treated in every 
relpe£t as a friend and companion. • 

Lord Chancellor prevented the defendant from going into evi¬ 
dence of this fa£t, becaufe he thought it ought to have no 
weight with the court. 

Mr. Brown laid a ftrefs upon interefi: being paid by the re- 
prefentative of Mrs. IVeJibroobe on the bond to Mrs, Greefe^ 
and on the legacy’s being given juft before the death of the 
legatee. 

He inhfted tliat the legacy was given entirely as independent 
of die bond, and as a reward for her extraordinary fervices. 

But excluflve of thefe circumftances, he fubmitted on the 
face of the will die defendant was intitled both to the bond and 
Iegat7. 

He allowed the generality of the rule as laid down by the 
Attorney General, but faid if it 'vi'as to be examined into, ar¬ 
guments might be ufed to fhew it’s abfurdity ; for it founds a 
little oddly that if the teftator owes too /. to A, and gives a 
legacy of 100/. A, fhall have nothing, and yet if he leaves 
100/. to to w'hom he owes nothing, B. lliall have the le¬ 
gacy of 100/. 

After debts and funeral expences paid, then T give, fsV. 

Seems calculated to Ihew that die intended both debts and 
legacies fhould be paid, which is fomething particular and dif¬ 
ferent from the common form of wills. 

A precaution taken that debts and legacies Ihould be paid, 
and likewife a precaution that no more tlvan the legacy of 500/. 
ihould be paid,f<^ the teftatrix precludes her fiom the 5/. given 
to the reft of the fervants. 

He cited Chaudefs cafe,’ 1 P, Wms, 408, which comes very 
near the preftnt.. 


(0 W-. 453. S. C. 


Tfli 
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To conftrue it a fatisfaftion of the legacy would be to rejeft *^q^****- 
refy material words, viz. after ihe payment of my deits^ i^e. 

Athhfon verfus Webby 2 Vern, 478. 

It is a rule, where a legacy is given chargeable upon land, 
it is not clue unkfs the perion lives to the time it becomes 
payable. ' * 

Urged this as an argument to fliew that this legacy was fub- 
to an accident, and a contingency, and therefore could not 
be in fatisfaftion of a debt, unlefs it had been certain, and a 
legacy veiled, and abfolutely in the legatee upon the deadr of 
the teftator, 

Mx. Mariot of the fame fide Graves vctUvA Boyle (i), 

July 27, 1739, before Lord Hardwire on-Sir Samuel Garth'% , 
will, where his Lordftiip faid he would not extend the rule of*^ 
fatisfaftion farther than it has gone before, and that an intention ; 
of a teftator fhould co-operate with the rule, and 2 Vern, *270. 
in Lord Semen'i time, and Salh. 508. Cranmords cafe in Lord 
Harcourf% time; and Crompton verfus Salcy 2 P. Wms. 553. 

Eq. Caf. Ahr. 106. 

Mrs. Greefe lived a fervant between 20 and 30 years with 
the teliatrix, fo that her wages upon a reafonablc allowance 
miift amount to 260A the fum for which the bond was given. 

The teftatrix docs not give Mrs. Greefe ^l. becaufe fiie had 
already done very well for her, which is a circumftance at kail 
to ihew, that ftie intended her the 500/. exclulive of die 
bond. 

The bond, befides, was executed but a month before the 
making of the will, fo that ftie could not poftibly be thought to 
have forgotten the bond. 

il/r. Attorney General in reply faid, there muft be fome rca- 
fonnble, folid rule in thefe cafes, or elfe nothing would be fo 
precarious as this kind of property. 

As to tellatrix’s expreflion after debts And funeral expeneesy it 
will not weigh with your Lortlftiip, for vvherc the law would 
have done it if not exprefled, mhd operatur. 

As to the obfervation, upon the exception of the 5/. legacy, 
it was a ftiorter way of doing it than to have named every one 
of her fervants, and was merely to favc time and trouble. 

As to the latter words, becaufe I have done very vtell for her f 68 3 ' 

htforcy means no more than that (he had been bountiful to her 
already, which file might be very w«ll faid to be even after the 
260 /. was dedudlcd. 

Lord Chanclllor, 

The general rule of ademption, is too well eftablilhed to be The .role 
dirputed,' and it is admitted that where a legacy either exceeds 
the debt, or is equal to it, that is, where tliere is a debt due in i! b;coi^ 
the teftator’s life-time, and nothing but a plain general legacy 
given to the creditor, it fhall prevail, Ito well*eXi^ 

Mflied to be difputed now f bat if the maxim dth'rur nan preelumhur danart was to he reounfiaceed, il 
vrould not hold. 

(») Ante I vol. 509. 
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CASES Argued and Determined 
« 

Length of time will not fuffer it to be {haken now, as it is 
become the fixed rule of property, and yet the maxim debitur 
nan prafumtur donate would not hold if it was to be reconfider- 
cd, for the court have always fhewn fomc diffatisfaftion at the 
rule, and endeavour* if there is any room to do it, to diftin* 
guilh cafes out of it. r 

They have faid indeed they would not break the rule, 
but at the fame time have faid, they would not go one jot, 
further, and have been fond of diftinguifhing cafes fince, if 
poflible. 


But then thefe diftinftions are not to be taken from par¬ 
ticular clrcumflances of the legatee dehors the will, fuch as re- 
lationfhip, afie£lion, fervices, unlefs they are to be found 
in the will itfelf. ' 

This brings it to the queflion, whether there are fuch cir- 
cumftances in the prefent will. 

1 am of opinion there are fufficient -here, to take away the 
prefumption that the legacy was given in fatisfaftion of the 
debt. 


The words here, after debts ami legacies are paid, then I give^ 
tfr. are much ftronger than in Chancefs cafe, before Lord Chan¬ 
cellor King, that all his debts and legacies fliould be paid." 
1 P. Wms, 408. 410. 

As for the worldly goods and eftate wherewitli it hath pleafed 
God to blefs me, after my debts and funeral expcnces are dif- 
charged, I give, f^c. 

What does this import ? why, that after her debts, were 
paid, {He intended to difpofe of the whole real and perfonal 
eliate. 

Here the legacy given to Jane Grcefe is at fome diftance after 
other legacies; but fuppofe it had immediately followed, or fup- 
pofe it had been the only legacy, would any body have faid this 
was a fatisfadlion ? There is no diFcrcncc whether it is placed 
firft or laft in the will, whether it Is the only legacy, or in com¬ 
pany with other legacies. 

But I think there is a ilronger didinfllon ftill from the com¬ 
mon cafes. The teftatrix fays, Jane Grecfe (hall not have 5 /. 
becaufe I have done very well for her before; thefe words ap¬ 
pear to me to be a declaration, that what flte had given her be¬ 
fore, (he intended her as a bounty merely, and not as a fa- 
tisfaffion. 

It would be too much for a court of juflice to make thofe 
nice diftin^Ions as to the quantum of the bounty of the teftator, 
which Mr. Attorney General has attempted, by faying the 
teftatrix intended no further bounty than 240/« after toe ado/, 
paid. 

1 do not reft it upon this foot only, but look upon thefe words 
to intimate the teftator meant the five hundred pounds to be 


ftmntt, and legawles te f«rrana hava aerer been annftraed a finiiSiAlvn fbi 

equally 
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equally a reward for yane Greeft's fervicesy as the five pounds Rxcmjuumah 
was foi‘ the other fervants *, and legacies to fervants have never °****** 
been held to be in fatisfadion of debts. 

She excludes Jane Greefe from the five pounds legacy, becaufe 
(he “has done very well for her before. 

Neither is the argument, tha{ it is not to be paid in three 
months, to be thrown intirely out of the cafe, and if it had 
been charged upon real eftate only, and not at all chargeable 
upon the perfonal eftate, I fiiould have thought it of greater 
weight; for would not the poffibility and contingency of lega¬ 
tees dying before the legacy became payable have been taken into 
confideration, as the legacy might not have been payable at all 
if the legatee had died before the three months: and held fo in 
feveral cafes, one to this purpofe was in Lord Somer/s time. 

Tates V. Fettiplacsy 2 Fern* 416. 

Where a legacy is charged upon a mixed fund of pcyfonal AleMcvclwie- 

and real eftate, if the perfonal alTets are fufficient the legacy is 

payable, though the legatee die before the day of payment, >fperf«wA 

otherwife if the legacy was out of a real eftate only (i). fidentTi/My- 

. ■ , I , ***** tbe 

legatee die before the day of payment, otherwise on real eftate onlf. 


Upon all thefe ctrcumftances I am of opinion here is enough 
to take it out of the common rule, and that this legacy is not to 
go in fatisfadbion of the debt. 

His Lordlhip decreed that the plaintiff (hould pay the [ 70 } 
defendant the principal and intereft due on the bond in fix 
weeks, and to be without cofts; but if the plaintiff ftiould 
not pay it in that time, the defendant was to be left at liberty 
to apply for cofts. 

(i) See V. Ablngif^ ante I Gtnerml v. Milner t pojl, 112, Mr. 

vol. 482. HaU-e. Terryt ante i vol. 502. note to 2 P. W. 612. Butt. G, Liu* 
Pany.CUrkf ante i vol. 512. Attorney zij. 


Pleas and Demurrert, March 14, 1743, 2^ 

T H E bill was brought for an account. 

'JThe defendant put in a plea of a ftated account as to all 
matters herein bi^e accounted for* 

Lord Chancellor, 

It is bad, becaufe the defendant, as to any eriiors charged in a piei of « 
the account, might by fuch a pica effe£lualiy defend himfelf 
againft the difeovery of any error by faying only it was before 
accounted for* 

bifid, it Aowld 

aier, that It is juft and ^^true to the heft of the defeadant's knowledge and bolieK 


3 


He 



7® C AS ES Argued and Determined 

PnA* AVB He muft aver that the ftated account is jufl: and true, to the 
*to*a*i knowledge and belief. So where a defendant 

"JJpTflcbparts pleads generally to all except fuch parts of the bill as are not 
«ifthe bill as are herein afier anfweredf is likewife bad, becaufe it is toogeneral(i); 
^^S'/uToo explicit as to what you plead to the bill. 

•wtal. * 

(i) Fide Salkeld v. Scieaee, z VeJ. i#;. A,m. the next caff. 


March 14, 1743. 

A Plea of the (latute of limitations by an adminiHratrlx (o 
^ a note for 100/. The bill charges that fince the death of 
the intellate who gave this note, die adminiftratrix promifed to 
pay it as foon as Ihc could get in efFeds of the inteftatc to dif- 
charge It. 

__ The plea is general, that the defendant made no promife to 

n Ac coaid get pay the note. 

Chancellor, 

cd tl^ ft«Le of As there is a particular and fpeclal promife charged, the plea 
Kmitationi, and here is too general (j); the defendant fliould have pleaded that 
.SiJ*ferpay“ pronilfe to pay out of aflets, and therefore it muft 

Ac Mte, ftand for an anfwer, with liberty to except. 

^wtral,forJhe 

fioaii baxi fleadedpe made ta j>rom\jt to fay cut cfajfets. 


Cafe 25. 

j| bni breight 
by a creditor of 
•ninteSate for 
xoo/. on note, 
dinrging that 
the adminiftn* 
trix promifed tu 
pay it, aafoon 


[ yi ] - If the principal is barred, the interell is fo likewife. 

If principal be 

b«wd,foiMn -vvjjgyg a note is given for the payment of an annuity of fix 
A plea of the ‘ pounds per annum during the life of the annuitant, the defendant 
tottteof limita- pleading that he did not promife to pay within fix years is bad, 

e^arfio/affL pleaded the caufc of a£libn hatli not accrued 

Ztbi^icrued within the fix years. 

where a note is given for payment of money three years 
*S^dant\adi adlion is brought. 

pm. prooufed to That the {kfendant lias not promifixl to pay is bad, becaufe it 
Wis executory, and therefore it Ihould have been tliat tlic caufe of 
^^*** * aftion liath not accrued. 

So wJiere a note is given to pay roo/, by inftallments. 

That defendant hath not promifed to pay is bad, becaufe the 
ftatute oflimitatibns bars only what was adually due, fix years 
before the action brought. 


(1) See the preceding cafe. 
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Peafjon verfuc BreMont March id, 174314 


€!a(e2d* 


A Petition wis preferred in behalf of Pearfon and Marf his 

wife, that 8doA left under a will to perfons in truft for , 

Mary and her Imrs^ to he laid out in the purchase of binds might be 
paid to the hiifband, inftcad of being inrcfted in land. 

in court Lori fiimftoirltliteded the money ikouil be paidtetlM 


r 

Loss CllAtrCZLLOIli 

I doubt whether I can dire£l; the money to be paid to the 
hulband notwithilanding the wife’s confent, becaufe the heir 
would have a chance, if the wife died before the money was in- 


vefted in land. 

But upon the authority of a cafe at the Rollst dire^dH (the 
wife confenting in court) that the money fhould be paid to the 
hufband (1). 

Nota i Mr. Bronan^ the king’s counfelj told me, that in a pe¬ 
tition this time twelvemonth upon the very fame queftion Lord 
tiardioicke would not dircfl the money to be paid to the hulband 
bat diflniffed the petition. ' 2?.”“^ 


Ar.A. ApatbSia 
on th* v«ty 
fiuae si 


(i) Reg. lab, B. 164. Oldham v. Hughetf ante a. vol. 454. sotej 


C 7a 3 

Beard verfus Beard, .April 1744* Cafe 27* 

T hE plaintifTs hufband, a freeman of London, being at 

variance with his wife, in January 1739, by his will ex- hiseft^t^ 

ecuted at a tavern, gives all his eftate real andperfonal to his 

brother, and makes him his executor. ” 

In November 1740, by a dud poll, he gives and grants unto cutortb t?4o», 

his wife all his dibftance which he now nas, or may hereafter 

' graoUtoauMb 

nave. ^ ^ aiihitr«&ars 

The bill was brought by the wife who infills upon the deed ^bkh k mggi 
poll, and that the will is revoked by this fubfequent adl of the t?u 
hufband in his life-time. 

The counfel for the plaintifi' cited Boughton verfus Boughton, . 

ihe ^th of December 1739. i 7 *. Ati. 625. and Harvey verfus 

Harvey, Novembtrliit IZth 1739* P^ide l T. Ath, ^ 6 l» atk tmmefem 

reteetagnm^ 
k to til toifi, titftrjtnal ifiui M{/f hel^Mnumt : 


Loan Chancellor. 

A man here has done two very nnreafonable afis; if it Ihoald 
happen yine trips up the heels of the odtpr, it is a very fortunate 
thing to fet every thing right again* 

A wife appears here to be unprovided for, both before and 
after marriage. 

. A will is made attavern, probably in a paifion, IcA' ifi* 
huiband was parted from his wife at that rime,. by udit^ he 
gives his whole eilate to his brother, 

Vol. UI, F After- 



CASES Argued and Betemlned 

Aftcrwrards he is guilty of another unreafonable ad, a gift td 
his wife by deed poll of all his fubftance. 

TTie qucftion is which is to take efTefl, 

;A niantannet Thc latter cannot take effe£l as a grant or deed of gift to the 

*«*^wlfeTn”hls ^jcrmit a man to make a grant or 

Mfe-timc, being Conveyance to the wife in his life-tinie, neither will this court 
contrary to law; fuffcr the Wife to have the whole of the hulband’s eftatp while 
aiurTfufferher living, for it is iiot in thc nature of a provifion, which is 

■& have the all thc Wife is intitlcd to. (I ). 

whole of his _ _ * 

eilate wbilfl: he is living. 


But then another confideralion remains, that though it can 
pot take effedl as a grant to the wife, yet whether this is not an 
aft fo inconfifteni and repugnant to the will, that it may 
amount to a revocation, tliough an aft not Itriftly legal, 
t 73 ] There are foveral inftiinces in this court where an incom- 
An incomplete plgte aft, and void at law, has been held here to be a revoca- 
la«i^fjsin^U5 tion of a will notwitlillaiiding, as a feoffment ivithout livery^ 

.^r: b ?en held l^c. (2 ). 

wiiL**^*^”” * It has been faid, this will is proved and eftablifhed in the 
ecclefiaftical court, and therefore niufl be confidered as a will. 
Tho’ the deed 'fo be fure the ecclefiaftical court could not do otherwife, 

^ revocation of thc legacies under the will, 
legacies,yet,the yet the cxccutor continuing, it Jnuft be proved in the commons, 
executor conti- ]jy alteration in the difpofition of the perfoual ellate, the 

muft be proved, cxccutor bccomes a truftee for the next of kui. 
bat is become a 

, ttuilee for the next of kin. 

The next queftion is upon the conftruftion of thc ii Geo, l. 
fee* ly, i8. in rc'fpcft to thc cuftora of London, 

•Where there is tiiteftacy, it is admitted by tlie defendant’s counfd 

«n iiitcftacy, the itmuft: be diftributed ; but they haw inilllcd here is a will, which, 
hw knows no gg it ig proved, mull lland, and tlicrcfore there is no inteftai y 
f wu ^^abfl- perfonai ellate ; but if there is au inteftacy at all, 

lut* and aqua- there is no difference in point of law between au abfolute, and a 
JMfed one. qualified intdlacy. 

The exteutor This being the rule: thc executor, who from this qualified 
di^ibm^a intcftacy is now become a trullee, muft dillribute in this cafe 

wording to S according to the cullom of the city of London *, and his Lordftiip 

ci^oiBofz,«ir- decreed accordingly, 

V>* w the tafta 
MowHa^emao. 

He declared likewlfe that the will was revoked as to all the 
irrfonal .ellate by the deed poll, and.yet it cannot take cffcft as 
a gift or grant of luch pcrlbnal ellate to the piaintillj but the faid 
perfonai Slate muft be dillritmted. 

i 

\\)lK''ide Lucas V. Lutts, anU 1 vol. (*) Vide Pdr/otu v. /Vrrw/wf,jp^ 741, 
1^0, if'atim'di l^utiyHStffme9*valg7. Spdmw v. Hatdcejtlctpv/l ioy 
^ihd sufe, Stvsi Vt Ajioff^ i. Cba. K*p. 60s 
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Car verfus Elli/ont April 6, 1744. 


Cafe ai. 


tl^lLLIAM Cart bjr will dated in 1732, fays, *‘I s.c.citedaBt* 
order all my debts to be paid and payable out of all my 559 * 

« real cftate as hereafter mentioned, and I hereby charge the mirnSVK 
k “ fame with payment thereof, and my mind and will is, that tenement* and 
** all my perfonal cftate fliall be freed and difeharged from my 
debts, and I give and devi/e all my mejfuagest lands^ tenements jluckkU*ni 
“ and hereditaments in St. Helerfst Auckland^ and elfeivhere in the nJ^ewliere in th« 
“ county of Durham^ and all other my real ejlfltet unto Sir* Ralph 
** Milbank and —— Hedwortht and to their executors and ad- bisreai^atttv 
miniftrators, for and during the term of five hundred years, *tuftee«, &c. iw 
“ upon trufts hereafter mentioned; and after the determina- ^cui^ pu,. 

** tion of the faid term, I give all the premijfes unto my dearly pofci,andi^er 
»* beloved wife for and during her natural Itfct without impeachment 
** it-'u all tbifrt^ 

tuiffis to hi* wi/c 

Ibr her life, without impeachment of wafie. Alltbitfiatcs tmmg anpmUy fnm tie wife, the ttflaier 
csuld net Mean te ftt tr the eefyheld from the fmbeld, tbenfert bj (be general merits of tbe mill the eetnUd 
lands ^Jfed. 

Mr. Solicitor General for the widow of Mr. Car, the plaintiff [ *7^ ] 
in the caufe, fubmitted that a devife of a copyhold cftate with¬ 
out a furrender, where the devifor had only the equitable in- 
tereft, and the legal in truftees, is fulEcient to pafs the copy- 
hold. 

And alfo, that the teftator in this cafe could devife the co¬ 
pyhold to whomfoever he pleafed, without any furrender, and 
that there is fuch a conlideration as this court thinks a valuable 
one, andTufficient to fupply the want of the furrender. 

To flicw that the copyhold pafled by thefe general words, he 
cited 2 Vern. Greenhill verfus Greenhill 679. 

He ftated, that under the fettlement on the marriage of the 
teftator with the plaintiff, the ufes of the real eftate pafted by 
the fine that was afterwards levied: that there was likewife a 
furrender of the copyhold eftate in five different furrenders, but 
all annexed together; and that there was no declaration of the 
ufes in the court roll, but indorfed only on the back of the laft, 
and that they were furrendred and figned by the ftewardof die 
court, without any of the parties’ names to it. 

A doubt, he faid, had been made whedicr this was regular. ’ 

Lord Chancellor held this was fufficient, and that there is n6 
occafion to fpecify the ufes in the court rolls, but the fur- rea<i47of«c(^ 
render generally would do, without being more explicit, than 
by thisindorfementofthcufcsbythefteward. without'^cify. 

lag them in dta 

Mr. Brown counfel of the fame fide faid, that the words 
So comprehenfivc diey muft take in copyhold, or elfe after he had 
ufed fuch.words as ||ould undoubtedly have pafled his freehold > ' ,, 
eftate, why Ihould he^ fuperadd all other my real ejlattf but with " ‘ 

an iatention to pafs the copyhold likewife, ’ ■ ! 

Fa Ha . 





'' 0 ^: , CASES Argned and Detetminesl 

Cas ». He dated the cafe more at large of GretnMl rcrfut GretnhUf 

Lord Chancellor afked wlxther Mr. Car had any other real 
edate befidcs what he had in iktrham and NenucaJlUt and it wa» 
admitted he had in other countip> 

C 75 iJ Mr. Crajler of the fame fide*^ cited Andrews and WaUer^ HU, 

6 Geo. 2. 1733. Viners Ahr, title Copyhold^ p, tyj.f. I a. , 

Mr. Attorney General for the defendant, the heir at Law, cited 
the cafe of Harwood verfus Child, Attg. 13, 1734, and ElweU v. 
Ps/Wi/, heard before Lord Hardwicke June 10,1738. 

The words there were all other his lands tenements and here¬ 
ditaments in Somerfetjhire j and yet it was held that thefe words 
would not pafs the copyhold j and upon a reference to a maf- 
ter to fee whether the teftator had lands in any other county, 
he r^OTted the teftator had no other eftatej and the court 
notwithftanding determined that the copyhold lands would not 
pafs. 

Mr. Owen of the fame fide argued, that the teftator by giving 
each tenant for life an eftate without impeachment of wafte, and 
a power of leafing for a 1 years, fliews he meant only freehold, 
for he could not give the dcvifecs fuch privilege over copyhold 
eftates, for it would be a detriment to the lord of the manor of 
whom the copyhold lands are holden. 

And infifted that there was no inftance of devifntg a copyhold 
upon a term of 500 years for paying debts by mortgaging, or 
otherwife, for a copyhold upon a mortgage muft be furrendered, 
which is the only method of conveying a copyhold } and there¬ 
fore this like wife is a circumftance to (hew he meant only free- 
Imld lands, to which thelc powers and privileges can only be 
annexed. 

Lord Chancellor, 

iiyerf&a tdiA I am of opinion the truft of thefe copyhold eftates will pafs 
^thebcaeficUI without R furrcndet to the ufes of the will; there have been fe- 

determined, but particularly Tuffnal verfus Page, 
Ea/lsr term 174^* (t}« 

u any otber landt, foe ht uul^nat furrender them without bavins the legal eftate. 

Becaufc the furrender muft be by the perfon who has the 
legal eftate ; and when there is no legal efta e in the party who 
has the beneficial imereft, it may pafs by a wUl as well as any 
other lands. 

'Phis being out of the cafe, the next queftion is, Wh^cr here 
is a fufiSicient indication of the teftltot*# intention that the truf- 
tees Ihould have the copyhold as well as the real eftate. 

As to this, the words of the wiU Rnd the nature of the cafe 
muft determine. . 

' .... 

a vol. 37. S. C. y. iti. idaciwnara r. Jones, l Sf»* Chk, 

Mhi$, I* pi 360. V. farmer. Rep, 481. ' 

390. Aliens* 
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There is no 4U’pate but the words an; large enough to pafs 
^e copyhold lands; tliere cannot poOtbiy be larger to pafs. 
any real intereil a tcflator had in lands, than cdl ^ier my real 
tjlate, (i). 

The words then being large enough, the next queftion is. 
Whether it appears to be the.* intention of tlie teilator they 
ihould pafs. 

The real eftate was originally the inheritance of the wife, 
eonGfting oif part freehold and part copyhold. 

Upon the marriage the freehold lands were by fenlement 
conveyed, and by the fine of the hulband and w'ife to Sir Ralph 
Milhank and Hedworth, in truft for the huiband and wife 
during their joint lives, and the furvivor, with remainder to the 
.heirs of their two botUes, remainder in fee to thehufiband and 
his heirs. 

Mr. Car and his wife likewife mads a furrenderof the*copy.> 
hold lands to the fame trufiees, and for die fame purpofes with 
the freehold lands. 

After this the hulband makes his wdll. 

What appears to be the intention ? 

Why, as the wife had been fo generous as to give the remain*, 
der in fee to him,he was willing to return the compliment to her, 
but fub modof and qualified with a charge for payment of debts, 
and fo limited that all her children by any future hufband might 
take in ftri<El fettlement. 

It cannot be prefumed that the teftator intended to fever th* 
copyhold which came at the fame time with the freehold, ana 
therefore this is a (trong circumfiancc to indicate the tefiatur’s in¬ 
tention } and to conftrue it otherwife would be to difmember the 
efiate, which could never be meant, when he devifes them to 
the fame truftees as were under the fettkment. 

The obje£fcions de(erve to be confiderfed. 

That giving each tenant for life an eftate without impeachment 
of wafte is not applicable to copyhold. 

But in fuch a comprehenfive will as this is, it is not ncccflary 
to lay fuch ftrefs upon the words without impeachment of wafie^ 
and they may be looked upon as furplufage with, regard to the 
copyhold eftates. 

For in fettlements of great family eftates it frequently happens 
t^at real and copyhold eftates lie blended and intermingled to» 
gether. 

The lord is not bound indeed to admit a tenant according to 
the exprefs terms of the truft, where contrary to the form of a 
legal conveyance. But the fecurity of the lord i$ admitting a 
truftee to me inheritance, by which the &ies, heriots, efeheats, 
l^c, are fully fecured to him. 

Cafes have been mentioned on both fides. 

But it is very difficult to make cafes tally exa^^ly, becaufe 
clrcumAances are material in thefe cafes. 



Ca« t. 
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(l) Fide Smith v. Raiker, ante 1 vol. 386. nvte^ 
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Ti CASES Argued and Determined 

Car ▼. It has been determined in this court that where there is a 
£tt.isoN. foy payment of debts on copyholds, and no furrender, 

Xp'r^funcn- fupply it. • The cafe of Eiwell verfus Pelhill 

aero/* copy- ' was Only a copyhold for three lives, and not of inheritance, 
bold wbeie which was the reafon of the decree there. 

tueie is* chaige 

Upon it {ot payment of debts (i). 


The material circumftance here, is the intention of the tef- 
tator to reftore the eftates to the wife, from whom they origi¬ 
nally came, and therefore he could not mean to difmember 
and fever the copyhold eftate from the freehold. His Lordlhip 
dccrceti the copyhold land pafled to the truftees by the general 
words of the wiU. 

(l) See note 2. tQj Co»’f P. 98. v. Ehoral, 3 Cba. Reft. 188, and 
To which note add the cafes of Luuhfp Ktnttfi> v. Ktnt'fift ibtd. 257. 


Cafe 29. Rofewell verfus Bennett, April 17, 1744. 

S. by his will | ^ H E defendant's father, by his will, devifes all hia 
anTperfonai”* A real and perfonal eftate equally among las children ) 
eftate eciuaiiy ** and, in the conclufton of his will, directs his executor to lay 
** ^ fum not exceeding 300/. in putting out tlie defendant 

thecondufion of ** apprentice.” 
it, directs his 

cxecutot to lay oot a fiim not exceeding 300/. in putdng out the defendant, his fon, ap¬ 
prentice. 

B. in his life-time lays out 2Co/.in putting out the defendant e/eii to a perfon in the navy office, 
and dies without revoking his will. Evidence allowed to be read of the tefiatoi’s declarations that this 
advancement Ihould be an ademption of the legacy (1). 


The teftator in his life-time lays out aoc/. in putting out the 
defendant clerk to a perfon in the navy olHce, and dies without 
revoking his will. 

It was inftfted for the plaintiff, this muft be conftdered as an 
ademption of the legacy, and offered to read evidence of the 
teftator’s declarations to this purpofe. 

It was oppofed by the defendant’s counfel, as being contrary 
to the ftatute of frauds and perjuries, and that no weight ought 
to be laid upon it, being parol declarations only; and befides, 
the father fuftering his will to ftand unaltered, is a favourable 
circumftance for tlie defendant. 


(i) In the following cafes enjidence of 
the intention was admitted. Chapman 
▼. 2 Fern. 646. Vile v. Vile, i Cha. 

Rep. »99. Sbudal V. Jehl, ante z vol. 
118. BiggUfien v. Grubh, ante 2 vol. 

Majeal V. Ma/eah I Fe/. 323. El- 
§tfoH V, 2 Cha. Rep. 307. 3 

kep* 61. S. C. In "jeaml v. 


Feikner, I “Bre. Cha. Rep. zg6. Lord 
Thurlow faid, that evidence could not 
be read to prove, what the teftator 
meant by the wotdt nfed in his will, but 
it might as to faBs, upon which the tef- 
tator made his will. As to the general 
dodrine of SatisfaAion, fee Sulafis v. 
Uilrwatt, ante 1 vol. 426, note z. 


Eorih 



In (her Time of Lord CSuneellor H4%x>'«rxoKB. 


Lord Chancellor, Ro«wEttT. 

I am of opinion tliis evidence ought to be read, and (hall **»•*▼• 
judge of the weight of it afterwards. 

The putting out a fon clerk in any of the offices, is as much 
an advancement, as putting him apprentice to a trade; and as 
this a£l of the tellator after making his will, is not a revoca¬ 
tion of the will, but an ademption only of the defendant’s le¬ 
gacy ; I am of opinion the plaintifF ought to be let into this 
evidence, to (hew the teftator’s intention, and it has been done 
in ftveral cafes; one before Lord Kingt one before Sir Jofiph 
and another before Me, ujion an appeal from a decree of 
pir Thomas Abn(y\ at die Rolls. 


Pam verfus Benfon and Palmer, Aptll 23, 1744. Cafe 30. 


n^HOMAS Btllafts, Stpiember 14, 1721, made his wdll as 
follows : 1 appoint all luch interelt as fliall be made upon 
my perfonal eftate (hall be paid to my father Thomas BJlafis, 
during his life, and to my mother Mrs. Elhzabeth Bellafu after 
his deceafe, in cafe (lie (lull furvive him, during her life, for 
fheir rcfpcdlive ufes; and after the deceafe of my father and 
mother, f give all the refidue of my Lid perfonal eftate and 
efte£l:s to my brother and filers Charln, Maty and ELzabeth 
BellaftSf and die fillers of my dcaily beloved wife deceafed, Mar¬ 
tha Pam, and Rtbecca Pam (the plaintiffs) to be equally divided 
amongft them, (liare and fliare alike ; as/d vt cafe of the diath tf 
my brother, or any of uiy ftfl*rs, or ivifes fjlers, hfore me, or the 
furvtvor of my father and motl^r, I do appoint hts, her, or their 
Jhai es to be divided amongft the furvtvors of them» 


r.B. by his 
will appoints 
the int<-ieftrhit 
fliAll be aiiit of 
hib perfoMl 
eCtite Co b(. pud 
to hu tatbkr 
during his life, 
uid utter his 
dckcaie, to his 
mother tor her 
life, and after 
Uidir dice lie, 
gives the tefidue 
of his perfonal 
eftaie to hit 
brother and 
lifters, and to 
the ft^rsef hit 
late wife Afar- 


tha and Athecea Pam, Ih-ire and fhare alike; and then fays, in cafe of the death of my biothei, or any 
otmyhftcis, or wife s lifters, Otjuriait, et tbejurvroet-of my fatbn and mother, I appoint his, her, or 
their lliates to be divided among the furvivors. 

Tbt. brether died in the teft itor's life-time, but after the will was made, and his lifters in the life-time 
of khc teftator'sntother, who furvned her hufband, butisfince dead. ASafhi andXeiitea Pawclaim 
tlu. rcfiJuc ot T, B *s ptrfonal eftate. TAgi are tntttUd, at the onlyfurvntng legaieet at the death ej the 
fiutmioi of the t^atoi tjatbei and mother, to the -wbole rfdaecf T. B,'s ^a'e, to tie atcutralattdJ/ittre 
bf tbi p ifmt vdio art dead, at •willtn them tatgmalfifth (i). 


The teftator died in 1722, without revoking his will. 

Charles Bellqfts died in the teftator’s life-time, but after the 
making of the will, Mary and Elizabeth, the teftator’s fifttrs, 
died in the lifetime of the teftator’s mother, who furvived her 
hufband, but is dead fince. 

The hill is brought by Martha and Rebecca Pain, againft the C 79 J 
defendant Benfon (the confignee of the money arifing from the 
teftator’s perfonal eftate) for the refidue of the faid eftate, and 
that the fame may be paid to them. 

It was iufifted by the Attorney General for the plaintiiFs, that 
^8 they were the only furviving legatees at the death of the (ur- 
yivor of teftator’s father and mother, that they are the 00(9 

(l) So Wvdiige V, QhwchtU, j Bte, Cha, Rep, 465. 

F 4 perfoai 
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ftrfam Intided to tlie wh<de f«fiduo of the teftstor^t eftste, at 
nirelt the onginal as accumnlated (hare. 

The counfel for die defendant Charles Palmer snfiftedj that 
on the death of Charles Beltefis^ Mary Bellafts^ and his late 
^irife Elszahetb BfHoJist became Intitled by virtue of» and under 
the faid will, each of them to bne fourth part or lhare of the 
faid Charles Bellt^^ of and in the balance remaining in Benfm*% 
hands ; and that on the deceafe of Mary^ who diedinteftate in 
the Ufe<-time of the defendant's late wife; the faid Elizabeth 
became intitled under the faid'will to one third part of the ori- 
'^nal part or ihare of her faid filler Mary, of the faid perfonal 
ellate; and that, on the faid Mary*% dcatli, the defendant’s faid 
wife, and the tcftator*8 mother, as only lifter and mother of 
Mary, became alfo intitled by the ftatute of diftributions of 
inteftate’s eftates, each of them to a moiety of Marfs fourth 
part, 'or ihare of the original fifth part or ihare ox the faid 
Charles, of the faid teftator’s perfonal eftate: That he having 
taken out adminiftration to lus wife, is intitled to the feveral 
parts or ihares of'teftatot^s perfonal eftate whereto his wife 
Miizabetb became intitled, on the refpe£live dpceafes of Charles 
nnd Mary, 

For the defendant were cited Barnes verfus Ballard, (i), 

1 Geo, I, 1718, on the firft of June, before Lord King, *< diere 
*< was a devife to four children of 560 /. a-piece at eighteen, or 
<( day of marriage} and in cafe any of the children die before 

the age of eighteen, or marriage, then to the furvivors, or 
** fiuvivor of fuch furvivors; one of the children died a minor, 
** and then it furvived to three; another afterwards died a 
** minor ; and the queftion was, whether the ‘ Ihare that came 
** by furvivorlhip to die laft deceafed minor, ftiould, upon the 
** minor’s death, furvive again; and held, it ihould not; it 
** came before Lord Hardtoicke in 1740, and this point ac« 
** quiefeed in.” Perkins verfus Micklethwait, i P, JPms, 174, 

2 Cha, Rep, 131. Rudge verfus Barker, Tr, Term 1735, be¬ 
fore Sir Jofeph Jekyll, Caf, in the time gf Lori Talbot, x 24. 

It ftood ever till the laft day of caufes in the term, and then, 
being JkT/sry the 5ch, 1744, his Lordftiip gave judgment. 

Lord Chancellor, 

A bill is brought to have an account of the refidue of the 
perfonal eftate of Thomas Bellies, and diat it may be paid to the 
plaintiiTs. 

The principal defendant is Charles Palaur, who married jE/xt 
zabeth Bellajis, one of the teftator’s fifters. 

The qneftion is, whether the whole accumulated ihare of the 
pc^fons who are diead, as well as die original fifth, doth go over 
, to the furvivors at ^e death of the furvior of father and mother 
cf the teftator. 

. J am of opinion, that not only the original fiiare in the raw 
<A dw perfonal eftate does furvive, but the accumulated 


fi) fii C. died, Ca* tempi Tedb, saf. 
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vnare lunmret llkemfe} and liottai layi^tii^an.tliepaTticvdaf 
penning of tWa wm. , , 

It has been inhfted, that it is not fubjefl to any new funlvor- - 
' (hip i and 1 do agree this is the general rule. 

As where a man gives a fom» fuppofe of loooA to be 4 i- 
Tided amonglt four penonsy as teilants in common, and that if one ^ 

of them die before twenty-one, or marriage, that it (hall furvi^ aants in cotn# , 
to the other; if one dies, and three are living, the (hare of that 
one fo dying, will furvive to the ofoer three; but if a fecond ,1^ 
dies, nothing will furvive to the remainders but the fccond's murii^ it 
original fliare, for the accruing (hare is affa new legacy, and there ; 

is no further furvivorihip (l). one 4 i«i,’ia« 

Ihtte will dir* . 

vi*e to the other three ; but if a fecond dia, aottuAf will fitrylve bathic er^iW ihate, d>r tiu aGcUlb 
ing ihate wu at a new legacy. * „ 

Barms verfus Ballard^ and the reft of the cafes cited for the 
defendant, are all of this general kiibd. 

If this had been like thofe cafes, and die penmng of the will 
had warranted it, I ftiould have been of the fiime opinion. 

By the will he fays, and in cafe of the death of my bro* 
thcr, or any of my fitters, or wife’s fitters, before me, or the 
furvivor of my father and mother, I do appoint his, her, or 
their lhares, to be divided amongtt the furvivors of them. 

What is the effeft of this claufc ? 

Here is an exprefs diredlion, that if any fhould die before die 
teftator, it ttiould furvive to the others. 

One of them died, and therefore his (hare did go to the fur* L 4 


vivors. 

And if it had not been for this claufe of furvivorihip, to take 
place before the death of the teftator, this would not have fur* 
vived at all, but mutt have been confidered as an undifpofed 
part of the teftator’s perfonal eftate. 

Then 1 will fuppofe another had died in the tefiatoi’s life* 
dme. 

Would the originid fifth of him, who died fecond in the fife- 
time of the teftator, have gone over, and the lhare which forr 
vived to him upon the death of the firft, have gone over like- 
wife ? 

Undoubtedly both. 

Then what is the confequence arifing from this ? Why, that 
the teftator meant, not only the original, but fikewife the ac* 
cumulated fhare fhould go over. 

Then the queftion is, Whether I can put a distent coii- 
ibu£tion on the word fisart in one cafe th^ the other? 

There is no doubt, but a man may make his wUl fo, that > 

whatever he gives originally to tenants in common, and wh^ 

g»«f«Uy glTCO, Slid wbst wcraei by •UwisdesOu, AsU gh to tlw AndiWi 


’(i) So Bwwmoi V. fF&itmei, iCha. 
IJl* Ftrkins v. MicBttbwmltp J, 
JA IjT. 27 |. ,T. £larkir, G0. tnif* 
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$ 0 ! ‘ CASES'Argued an4 X>etainined ' 


PxiK *. Hiall likewlfe accrue to them by the deatli of others, lliall go to 
BiKsoK, furvivors. 

I'ljcn the queftion is, whether the teftator here ha^ not ex- 
prcii'ed fucli intention ? 

1 am of opinion he has plainly done fo: and, indeed, the 
meaning of this teftator was, rtiat the refidue of his perfonal 
eftatc fnould go amongft fuch perfons as fliould be living at the 
death of his father and moUier. 


Th*- intention 
ol teihitor.'in 
ttiele c.ties is 
to prevent any 
thing going to 
grangers, fo 
that former de- 
terini nations are 
contrary to their 
intention, tho’ 
eoohllcirt with 


I am more inclinable to make this conftru£tion, becaufe 1 
much queftion, whether the determination of former cafes has 
not been contrary to the intention of the teftator, though con- 
fiftent with rules of law : for the intention of teftators is, to 
prevent any part from going to iirangers, for whom they had 
no kinduefs, and could not be fuppofed to have in their view 
the timel 

i, 

rules of hw. 


But the rule is now fettled, and I do not vary it in the pre- 
fent cafe, becaufe I am of opinion, that here are exprefs words 
which fliew the teftator meant not only the original gift to the 
][ 82 3 legatees, but what accrued like wife by the deaths of thofc per¬ 
fons, ftiould go to the furvivors. 

And therefore his Lordfhip decreed an account of therefidu^ 
and tliat the whole Ihould be paid to the plaintiffs (1). 


(i) Res ^. Lih . £. 1743. fol. 363, 


Cafe 31. 


Norris vcrfus Le Nove, April 28, 1744. 


S. C. aate 26. 

A nominal ma¬ 
nor will pafs 
under the gene¬ 
ral words mef- 
fuigo, lands, 
tenements, and 
lucndiiiameats. 


T H E commiftioners who had been appointed to fettle 
the boundaries between the parties, and for feparating 
freehold and copyhold, certified to the Chancellor a doubt they 
had, M'hether a manor was included under the words lands^ ie- 
nementSy and hereditaments, in the conveyances of old X)livcr 
he Neve, 

Lord Chancellor, 

There is no queftion, but a manor may pafs by the word 
hereditaments. 

The queftion then will be, Whether if will pafs as it is placed 
in thefe two conveyances ? 

In the firft deed are thefe w'ords, “ alfo all thofc mclTuages, 
** lands, tenements, and hereditaments, of the faid Oliver Le 
** Neve, fituate, lying and being in the towns, tdc.** 

This is large enough to take in any of the lands in the places 
before mentioned. 

Now, where a man is making a general fettlement of his 
eftate, 1 am of opinion, that a nominal manor will pafs under 
thefe geiieral words, though there is a fart of heraldry in the law 
in fome cafes ; as for'inllunce, in the acts of parliament relating 
K> the clergy. 


As 



!n the Time of Lord Chimcdior 


As to comprized, ox nient c^mprlzedf in the law, upon this 
head, enjoyllient "will determine whether it is comprized ^^*’f** 
or not. 

The commiffioners had nothing to do, in fctting out boun¬ 
daries, to confider it as a manor, but only to diflinguifh free¬ 
hold from copyhold : for manors db not properly confift of metes 
and bounds, therefore I will quafh the certificate of the com- 
miflioners (i). 

As to the queftion, Whether the cxpence of the commilTion 
(hall fall upon the plaintiff only ? 

There does not feem to have been any default eithe%in the 
plaintiff or defendant, that thefe lands are mixed and confound¬ 
ed i and therefore it would be hard to throw the whole upon 
the plaintiff. 

But then the dilficulty will be, whether, as the defendant’s 
intereft is much more inconfiderable than the plaintiff*^, he 
Ihould bear the expence equally with the plaintiff. 

I do not know any inftance where the court have taken this 
into their confideration, where the value of the eftate belonging 
to both parties'is confiderable, though not equal. 

For it is poffible, nay, even probable, that the confufion Though the 
might arife from the eftate of lefs value : and if I was of of one 
opinion that the eftate of lefs value, fliould bear the propor- fnconfidl^'e 
tion, according to its value, I muft direct an account before a than the iniewA 
Mafter, which would be attended with a much greater expence to soother, yet 
both fides, and therefore I had better keep to one uniform 
method, than lay down a new rule of this kind, for it would be peace of a com-' 

moft mifehievous to the parties tliemfclves fa). miflion fettling 

f I ■/ . boundanes, an4 

fepirating freehold Vad copyhold, 


(i) “ His Lordlhip doth order, that 
fuch part of the faid certificate where- 
by the faid commiffioners certify their 
*• doubt concerning the faid ma»or and 
court leet, be quafbed ; the fame not 
being warranted by the commiffion.” 


(2) Decreed, that one ^oiety of the 
cofts fhould be borne by,the plaintiff; 
the other raoiery by thedefendant. 

Li&. B. Jol. 362. 


Furnival verfus Cmn, Afay X, 1744. Cafe 32. 

* , \ 

I N 1682, the defendant’s grandfather, Mr. JohnCrew^ be- ^AHardmkht 
ing feifed in fee, made a leafe the 24th of OBober 1682, 
to Thomas Moor^ in confideration of his furrendering of a ca^'was 0/ 

<* former leafe. of the premilTes in queftion, whereof there were "P'pw®. the 
“ two lives in being j and in confideration of one hundred and ddrf»r****" 
“ thirty-fix pounds in hand, paid by the faid Thomas Msor^ leafe, 

“ Mr. John Crew demifed to Thomas Moor and his affigns, a 
« m^uage m EHon^ with the appurtenances, to hold to the « 

** ivA Thomas Moor y and 'his aifigns, for the lives of him the well upon ti» ’ 

*« faid Thomas Moor, Margaret his wife, and 7 o^/his fon, and 

** the life of the longeft liver of them, under me yearly rent of « 

f* forty-three fliiilings and eight-pence j and in the faid leafe »tthc ou. 

** Thomas 







[mirtvAL V* 
^sw. 


£S4 ] 


CASES andi "Qetettc&^d 

** Thomas Moor covtrtzTAi for bimfelf, his executors, admitii* 
** ftrators* and afligns, and doth agree to and aikh the faid 
** John Crewf his heirs and aligns, that Thomas Mcor^ hi# 
** executors, ^c. at the death of any of the lives aforemen- 
** tionedj which Ihall firft happen, (hall pay to John CreWf 
** his heirs or affigns, withhi twelve months next enfuing 
** fuch death, the (urn of lixty>eight pounds in the name of 
a fine (i), for every life added or renewed, from time to 
** time, according to the true intent and meaning of thefe 
** prefents; and the faid John Crew for himfelf, his heirs, 
** execu|ors, and affigns, doth covenant and agree, to and 
“ with the faid Thomas Aloor, his executors and adminiftrap 
•* tors, that the faid John C«w, his heirs, executors, and af- 
** figns, Jiall and wifi (for the confideration of the faid fum of 
** 68 /. to be paid to the faid John Crewj his heirs, at €re%u» 
« hdily or at the place where the faid hall now flands, in the 
** name of a fine, for adding one Hfe to the remaining lives 
afore- mentioned) execute om or more leoft or leafes, under the 
“ fame rent and covenants, as are exprefled in thefe prefents, and 
** fo to continue the renewing of fuch leafe or leafes to- Thomas Moor^ 
** or his aifigns, paying as aforefaid to the faid John Crew, his 
•*. heirs or afligns, the fum of 68/* for every life fo added or re- 
newed as aforefaid, from time to time, according to the true 
intent and meaning of the faid indenture.” (2). 


(O ” For to add one other life to the 
•• remaining two live*, ««</ Jo to con- 
' ** thtut the reutwing f tbi^ Itafe or 
** leafes, paying as aforefaid to the faid 
^obn Crewe the fum of 68/. for every 
«< life fo added or renewed as aforefaid, 
•« from time to time,*according to the true 
•* intent and meaning of thefe prefents j 
** And the faid Join Crewe for himfelf, 
'a* bis heirs, executors, adminifirators, 
a* and alSgns, doth covenant and agree 
** to and with the faid Thomas Moore, his 
** executors and adminifirators, that he 
•« the faid John Crewe, his heirs, cxe- 
a‘ cators, Wr. f?all and will foi the con- 
^deration of the faid fum of 68 /. as 
, a* efmfaid to he paid to the faid Johu^ 
** Crewe, his heirs, Ci/c. zt Crewe-ball, 
■*'* or at the place where the faid ball now 
a* ftandi^ ^al and eseentt one or more Uafe 
r* orhe^mader the fame rents and evve- 
*• turns with theftprejeals, and therein to 
y*^i.add fuch Ufe^dr lives of foch perfon or 
r^'pe^s, al &all be then, and at fuch 
a tune noniAated to be added by the 
£sid ^^mosUoarethao exeentort, fcfr. 
the term of twelve 

?? is^lftef ilse death ©f any fuch lite 


“ as aforefaid, according to the'true in* 
'* tent and meaning of thefe prefents.” 

(a) It Appears froth Reg. Lib. B. 
1743, fol. 429. that y. Crave the leflbr 
previous to the above leafe had in con¬ 
fideration of natural love, Grr. fettled the 
premifibs in quellion upon himfelf for 
life, remainder tohis daughter for life, 
with a remainder over, under which the 
defendant the fon of Jun, claims. There 
weye powefs of leafing to the tenants for 
lives. The leflbr dies; and dnn renews 
the leafe, and enters into the fame cove¬ 
nants and worded in the fame manner as 
thofe above. I'he quellion now arifes 
between the plaintiff as afiignee of Mtwe, 
and the defendant the fon of dun, who 
denies that he is bound by the covenant 
of his mother, who was only tenant for 
life. As Lord Hardwieit decreed for the 
plaii^tifT, it is obfervable, that the above 
lettlement not being made for a valuable 
confideration, was of courfe void againft 
purchaiers; and that the lejfee was eveft 
as to his covenant for renewal confidered 
as a purchafer for a valuable confiderao 
tion. 

Tht 
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The bill was brought by Fumhalt one of the ai&gas of fho- feawnrAtw, 
mas MdOTt that his Teafe may be compleated hy filling up the 
lives, .and that the fame covenant of renewal may be again m<^ 
ferted upon the dropping of any of the additional lives. 

The defendant iiifiils, that after the lives had been once filled 
up, there ought to be no new cbufe of renewal. 

Mr. Attorney General, for die plaintiff, cited Hyde v. Skynner^ 

■2 P. fP’ms* 196. And Bridges v. Hitehceckj June 15, 1715. (i). 

Mr. Solicitor General, for the defendant, cited the cafe of 
DoSIors Cammsns v. The Dean and Chapter of St* PauTs, before 
theHoufeof Lords, in 1727 (2}. 

Lord CirAVCELLOR, 

The original bill was brought by the pllpntifF againft the de¬ 
fendant Mr. Crewj to have the benefit of a covenant in two 
leafes made by the grandfather of the defendant, and to have a 
fpecific performance of the covenants. 

The firft leafe was made in 1681, for tl^tee lives. 

The fecond leafe in 1682, for three lives alfo. 

In each of thefe Icafcs the covenants arc penned in the fame 
Words. 

The fines are different, and the rents are different, according 
to die particular value of the eftates: the fines are no more 
than 10/. (3). 

There is one circumftancc wherein they differ. 

The leafe of the Samhurne eftatc was made when the grand¬ 
father was feifed in fee of the eftate. 

The fecond leafe, when the grandfather, by a fettlemcnt, had 
made himfeif only a tenant for life, with remainder to daugh¬ 
ters, Cs*r. 

But that does not make any difference in the equity of the f > gy J 
plaintiff, becaufe the fettlement was admitted to be voluntary, 
and therefore will not prevail againft the plaintiff", who is a pur- 
chafer for a valuable coiifideration. 

No lives dropped during the life of Mr. Crew the leffbr. 

After his death two lives dropped,, and. a new life was added 
by the defendant’s father and mother jointly, and another by 
her fingly after the death of her hulband. 

On the renewal the fame covenants were inferted verbatim* 

A c^ui que vi'e, who was a new lift in one of the leafes, i» 
dead, and the renewal Is afked upon his death. 

In the other, the renewal is alked upon the death of the lift 
of the old cefui que vies under the firft leafe. 

I do not find that the renewal is much difputed, but prin¬ 
cipal queftion is upon what terms. 

The firft confideration is, what (hould be the true conftruc- 
tion of thefe two covenants j and this indeed u'ill determine the 
whole, for the reft will be cotifequential. 

. Upon thefe the queftion is. Whether the obligation on the 
pah of the plaintiff to tender the fine, and the obligation on 

(r) 1 Brc.Par.Ca. $z2. S. C. (3) This relates |o leafes 

(a) jJSro-Par, Ca^ 3^9* lands. ' ’ 

the 
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V* tlie landlord to renew, are only upon the death of the' firft e^ut 
que vies, or whether the tenant, upon tendering a fine, wouki 
have a right to demand a renewal upon the death of any of the 
new added lives. 

I am of opinion that the ;^laintifi‘ is intitled to have the like 
covenants inferted upon every renewal, as M^ell upon the death 
of the new lives, as upon the death of the old. 

It has been infixed on the part of the defendant, that this 
branch of the covenant was confined only to the firft of the diree 
lives that ihould drop in the leafe } and to be fure their obferva- 
tion is right: but then come the following words, and/o to con^ 
tinue the renewing of fuch lenje or leafes to ‘Thomas Moore or his 
affigns, pa'^ing as aforefaid. 

What is the meaning of thefe words fo to continue? 

Ij has been urged for the defendant, that thefe words mean 
only to continue the leafe, by adding a new life on the death of 
the frji leffees only. 

But I am of opinion the words do not mean barely continuing a 
newlife,hvit continuing and filling up theeftatc from time to time. 

But there is more force in the words ftill, for it is continuing 
the leafe or leafes. 

The word or there muft be conftrued z& and (i), for it mull 
be admitted on the part of the defendant that it means and com¬ 
prehends new leafes. 

If it comprehends fome new leafes, where will you ftop? 
Why will it not comprehend the renewal of the leafe that will 
be granted upon the dropping of the laft furvivor of the old 
lives, as well as any of the prior leafes ■, I am now on the leflec^s 
covenants. 

Tlie next confideration is on the conftru£tion in the covenants 
on the part of the leflTor. 

That he the /aid John Crew, for the confideration of the faid 
fum of 6Z I, fsull or will execute one or more leafeor leafes, uti^ 
der tJse fame rents and covenants. 

So that here is a covenant to grant a new leafe under the fame 
retits and covenants, which includes and takes in the covenant 
for renewal as well as any other covenant. 

For every lifefo added as aforefaid, fs* c. 

It is contended on the part of the defendant, that it means 
only the firft lives, , 

But I am of opinion that it means any of the lives in the fu¬ 
ture leafes *, for the words are general, that he will grant it for 
fuch life as aforefaid, which will comprehend the whole within 
this form of expreffion. 

Thus much for the conftruffion of the words. 

. There are turn circumftanccs. 

The 68 /. is to he paid at Crew-ball, or at the place where the 
faid hall now ftands. 

I do not imagine that the leflbr thought that Crew-hall would 
be pulled down before the expiration of three lives } but ftjll, as 
Lord Hale faid in the cafe of King verfus Melting, J Vent, 232. 
the meaning is to be fpelled out by little hints. 


f t) Vide Read v. SucJl, ante t voL 645, and the cafes c^ied in the note there. 

, There 
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' There is no inftance of fuch a contraft, as the defendant's FvKKt^Ai.v. 
counfel would make this tenant contract for; for it is mod pro- ***" 
faable that a man fhould contract for either two leafes for three 
lives, or for perpetuating the renewal. 

It is not a natural way of contracting to have had the fecond 
leafe for new lives, to have detertftined upon the death of the lalt 
life in old leafe. 

It has been alked, whether any breach could be aifigned at 
law, upon an adion of covenant againll the heir at law, or 
executor of the grandfather: And 1 am of opinion, even at law, 
a breach might be alligned. 

I agree that the two covenants, one on the part of the lefTor, 
and the other of the lellce, muft be commenfurate with one ano¬ 
ther, and that upon thefe words to continue the renewing^ tSi, an 
adlion might be fupported. 

And therefore, if a breach might bp affigned at law <Sthcr 
againft the leflbr or leflee, the queflion is, whether this is a 
proper cafe for relief in equity and there is no doubt but it is. 

Firft, from the nature of tlic covenant. 

It is a covenant to make an eftate in land; and if my conftruc- 
tionis right, the fait here is moft proper, becaufe this court can for this court ed 
give the thing itfelf, which is a higher and more adequate remedy 
tlian damages only, which is all the law gives. 

.... •ii'i'n igrv, 

which IS all the law could give on an aSion for breach of covcn.ittt. 


Secondly, as to the condition of the perfon who is called upon 
to renew. 

This is a covenant which binds the lands in a court of equity, 
and therefore gives the relief againft tlie proper perfon who is in . 
poflelTion of the land, as it has a lien upon it. 

But againft this, fome objections have been made on the part 
of the defendant. 

Firft, that thefe covenants for perpetual renewals ought to be 
difeouraged, for it is taking fo much of the inheritance from tlie 
owner. And indeed it is true ; but Hill agreements for a valu¬ 
able confideration ought to be performed, for the grandfatlier liad 
the fecy and might have fold it if he pleaftd, or charged it, and 
therefore (hould be fupported here. 

There was another obje£lion, that the confideration is not 
adequate. ^ 

But as to that, T lay ho great weight, for there is riotfilng [ 88 J 
exceffive as to the advantages or diladvantages of one fide or the 
other. 

As to the cafes of Bridges vtrf\x% ITrtchcochy and verfu's 
Skinner in the Eitchequery which went up afterwards into the 
houfe of Lords, there were no, fines to be paid in cither of thofe 
cafes} and tlicrefore where the Jeflbr has taken care, as he has 
done here, that his fucceflbrs (hall have a confideration paid, it 
makes a much more favourable cafe for the plainrift*. 

A third objeiftion was, the plaintitf’s demanding a renewal 
with the like covenants, which perhaps it is not iu the power of 
the defendant to comply with. 


But 
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But I am of opinion as to the leafe of i68ij no objeSlIon 6 t 
this kibd could arife, for the grandfather was tenant infet. 

The right of renewal with the like covenants arifes out of the 
original covenants, and runs along with the land. 

But I do not fay that the defendant is to infert tlie covenants 
verbatimt for in framing the decree, he may be dire^ed to cove» 
nant as far as his intcreft in the ellate will go, fo as to bind him- 
felf, and all parties claiming under him* 

Though J do agree that the defendant is not bound by what 
his father or mother did, yet it fliews what their apprenenfion 
was, that this waj a leafe to be renewed for ever. 

As to the authorities, in the cafe of DaSiors CommonSf cited on 
the .part of the defendants j 

The houfe of Lords there decreed a new leafe to be made for 
the term of 40 years, but without a covenant for renewing again: 
But this was founded upon one of the reftraining ftatutes, which 
was endeavoured to be evaded by giving bonds. 

The cafe of Hinde verfus Shmter cannot be applied as an au» 
thority in tlie prefent cafe, nor can hardly be an authority in any, 
the decree there looked fomething more like an awajd, and a 
comprornife, than a decree. 

But the cafe of Bridges verfus HHchcoclt cited on the part of 
the plaintiff, is much more applicable: “ There a leafe was 
** made for 21 years of a corn-mill to be repaired by the tenant, 
and there was no covenant on the part of the lelTcc to pay a 
« fine, but a covenant on the part of the leffor, that he would 
fix months before the expiration of the leafe grant another at 
“ the elefdion of leflee without any fine upon the fame rents and 
covenants” 


[ 8p ] The queftion was, whether there muft be a covenant for re¬ 
newal again in the fecond leafe. 

Vnderthe words The court of exchequer were of opinion that under the words 
tbrfame^t^vd covenants^ the covenant for renewal ought to be 

e^^f^Exchr- inferted j and on appeal to the houfe of Lords the decree was 
quer was of opi- affirmed. It was mentioned there that 1800/. had been laid 

tenant, in turning the corn-mill into a wire-mill, and 

the covenant for therefore hc was intitled to a building leafe, 
tenewalaiighc to 

Vc infertre, and' thisdecred afterwatda affirmed in the houfe af Lordi. 


Suppofc the court had decreed him another term only of 
twenty-one years, it might appear to be a fatisfaclion for the 
fum fo expended 5 but the court of exchequer were of opinion 
to decree him a leafe with the fame covenant of renewal from 
time to tune. 

I am of opinion upon the whole, that in the prefent cafe the 
plaintifFis intitled to a new leafe, with a covenant of renewal to 
be inferted in it(i); his Lordfhip difmifiedthe crofsbill. (2)« 

(1) ride Cuohe\. Booth, Cvatp.^ig. 6Ryjftll^. Darwin, ibid, 6-^^. 
iSentervdBev. Chapman, I, Bro, Cha. Rep, ( 2 ) Reg. Lib, B. 4*9* 

#4. THttm V. Foote, z, Bro, Cha. Rep. 
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Wihjblre verfus Smithy Ma^ 28, 1744* Cafe 33. 

A Bill was brought to rede^ a mortgage on the 8th of Ma^ 

1742, in which the plainrilFinfills upon a redemption on deed'ot aflign- 
}»aying the principal money only, for that the intereft ought to part 

end the. 2oi'h of February 174^1, becaufe the plaintiff had given Lm^Tefuftto 
fix months notice to pay off the mortage, and on that day tender- t-Jlte princi- 
cd the principal and intereji^ and a deed of affignmentf but the de- tender^* 
fendant abfolutely refitfed to take the money, ed, till hr has had 

an opptTtunity 

of advifing with his attoriKy whether he may Lfcly execute* ^i) 

The defendant fwears that he offered to take the money, pro¬ 
vided he miglit have time to con fider of it, and to advifecipon 
tiie deed of affignmcnt, as there are covenants in it on his part, 
upon which, as he is not of the profefTion of the law himfelf, ic 
is reafonablc lie fhouUl afkthe opinion of fome attorney, whether 
they were fuch as he might fafely execute* 

Loup Chanceli or, 

I'hcre is not one cafe in twenty upon the fa£l of an abfolute 
icfuf.^1 after a tender that is ever made out: for they are gene¬ 
rally attended with circumftanccs that explain the refufal, and 
arc nothing more than caiifcs cooked up by country attornies, to 
make thcmfclvcs biifincfs. The plaintiff did rot, as he ought £0 
have done, fend a draught of the affignmentto the defendant, any 
time before the money was tendered. 

The plaintiff infills that the defendant abfolutely refufed to [ pd J 
take his money, or execute the deed of aflignment j if this had 
been the fadil, it would have been unconfcionablc and unreafon- 
abie in the defendant. 

But the perfon, who w'as to take an alTignment of the mort¬ 
gage fwears, that the defendant defired further time, or to that 
elTefl. 

The queftion is, "Who was in the wrong ? 

T'he plaintiff Certainly nvas. 

For where there are covenants on the part of the mortgagee, 
it is very reafonahle that he fltould have fome time to look them 
over ; And tlie plaintiff’s attorney ought to have left the deed for 
a week with the defendant, that he might have an oppottunify to 
advife upon Lt, and the plaintiff’s attorney Ihould have appointed a 
time to pay the money after the defendant had been allow'cd a 
fufficient time to advife ; or, as I faid before, he fliould have 
fent a copy, or the ingroflment of the aflignment. 

But the fubfequent tranfa£lion, and what paffed before the 
filing of tlie bill, explains it.' 

(1) With refpeft to flopping intereft Garfotih v. Bradleyt t Vef. 6 jS. Shr up¬ 
on a mortage; vide Gyles v. Hall, i P. nell v. Blake, 2 E^. Ak. 6oj,, 34 ' 

1 ^. 378. Btfoap V. Church, z f 'e/. 372. 

Voi.. III. G > Did 
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Wit-TsK^KE Did ever a mortgagor, as is the cafe here, after he was put 
Smuh. under this difficulty, lie by a year and quarter without bringing 

a bill to redeem. 

What could be the reafon ? 

Why the plaintiff, the mortgagor’s attorney, told him you 
have made a tender of your mortgage money, and the defendant’s 
refufal has forfeited his intcreft, fo that you may keep the money, 
and by a bill compel the defendant to take the principal without 
intcreft from the time of the tender. 

Lord Haydnukke ordered, that it be referred to a mailer to 
take an account of what was due to the defendant for principal; 
.intcreft, and cofts on the mortage, and on the plaintiff’s paying 
to the defendant what the mafter fhall certify to be due within 
fix months after he has made his report, it was decreed the de¬ 
fendant ftiould alftgn the mortgaged prcinifles, as the niaiUr 
ftiould direft ; but iii default of the plaintilf’s paying as above 
directed, it vras ordered the plaintiff’s bill do flaiul difniiffbd. 
( 0 - 


Cl) Res;. Lib. Lih. B. 1743./9/. 451. 
Hetej thii mortage was by way ot rernr for 
years, and if the mortgagor had tendered 
the money at the appointed day, dien, 
according to the ufual provifo iu fuch 


cafes, the term would have ceafrd. and no 
o^kiwh-Ht iieceliary ; but as default was 
made in payment, die term became ab- 
folute at and rn afiignment was ne- 
ceflary to reveft it in the morigagor. 


verfus r/w^y, Wtlnx aval Edivanhy 28, 1744. 

f 9* J 

U. and PS'', were 
princijial. in a 
bund, and B, a 
furety only, the 
obli^re agrees 
with ll. Cl, take 
J'wr nntesdrawn 
by diftcrcnnicr- 

fors, nnd p-ivablc atfuUire days, in lieu, of the bond, butcomi'eHcd //. to fign an agreement in hisuwn 
nann*, and in the ria.nLS ut tf'. and B. to yay the ileiiLiency, it the note, iiiould not prodocc the wiinle 
prineijv,'.! end i itcii'Jl on llie bond; b^ioi'e the notes hecame dut /f. were oanltiupts j the ob> 

ligec*ft.'.ving received only 500/. on the no.cs, brings his bill for the lelidue of the princtiMl and inteieif 
agiir.tl h e, a co-(,l)ligor. I PrJ UuiiiTrkSe !jed Joiae dmbt a1 fr^, but on all tot dreumJPtneei »f ikif <,tjr 
tt.tiu.nd ii/uj.'.J fully juiiffiidthut tbip!.iU!tiff<B;its nurintultd tu rer.rj'againfi E, '' 


T he derciulants were j liiitly and feverally bound to the 
plaintiff in the penal fiiin of 4000/. on the fil'tli of De~ 
cemher 1779, conditioned for the payment of 2000/. on tlie 
of Mtiry/j enfuing, vthicli money came to the hands of Jiitey and 
IVtlcoXy who were the princip.ds in the 'oond. 


Huey comes to the plaintiff, and defires he will take four notes 
given by different perfons, and payable at future days, in lieu of 
tlie bond, and th?t if he would give up the bond, though the 
notes fliould not protluce the whole 2000/. and intcreft, he 
would fee him paid the deficiency, and figned an agreement to 
this efte£l: in his own name, and in the namck' of Wilcox and 
Edwards : Huey likcwife gave tlie plaintiff a draft on Martin 
the banker. 

But coming to the plaintiff on a Saturday after fixolclOck, 
defired the plaintiff would give hini leave to date the draft on 
Martin of die Mmday, 
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Huey had taken out of Mairtmh Ihop all the money due to him- Ski* t, Ho*y. 
fell and Wilcox and Edwards on the very fame Saturday. 

The plaintiff afterwards went lo Martin'& fl^op, where he found 
ro money in the name of Huey and Company. And before 
the notes became due Huey and Wilcox were bankrupts, but 
Edwards flill remains a folvent perfon. ' 

The plaintiff, who has received about five hundred pounds 
on the notes, (the reft remaining unreecived to this day,) brings 
his bill againft Edwards the co-obligor, for the refidue of the 
principal and intereft due on the bond, infilling tfiis was a fraud 
of Huey's upon him, and that though he has been drawn in to 
deliver up the bond, yet he is intitled to be relieved againft Ed¬ 
wards as a CO" obligor. 

The defendant Edwards infilled, that he w'as no party to the 
agreement between thfe plaintiff and Huey^ and that h« ought 
not to be afle£led by it •, and as the bond is delivered up in cori- 
fidcratlon of the notes, that it is novated, and this defendant, 

, who is one of the furctles only in the bond, is rcleafed, and no 
longer liable as a fureiy. 

Mr. Chute, of coimfel for the plaintiff, cited i Salk. 124. [ 92 J 

Clark vcri'us Mundail. 

Mr. Attorney Gcmeral for the defendant infifted, that at law 
tlie bond being cancelled, the plaintiff had no remedy there: 
and the defendant Edwards being a mere furety, a court of 
ctpiity will net drain to affift the obligee againft a furety, but 
w-ill leave him to his remedy at law. And if the obligee has 
come to a new agreement to take other fecurity in lieu of the 
bond, equity will not compel a furety to pay, upon a bond which 
is by the plaintiff’s own confent cancelled, and w'here on the 
back of it is acknowledged that he has received in full fatisfadlion 
for it. 

'J'he wortls of the agreement arc, “ That if any of the fums 
“ of money on thefe notes, or intereft, fliould Jiot be paid, we 
** promife to make it good.” Signed by Huey for himfclf, and 
for Wilcox and Edwards. 

He argued, that this w'as In nature of a forgery, to fign the 
names of other perfoiis without their authority, and fuch a fraud 
in the plaintiff, to oblige Huey to fign an agreement in this clan- 
deftinc manner, that he does not come into a court of equity fo 
free from imputation himielf, as to be intitled to relief. 

That Huey and Wilcox were the bond fide proprietors of thefe 
notes, and gave a full confidevation lor them. 

That the plaintiff, though fomc of the drawers of thefe notes 
did not become bankrupts till two months after the notes were 
alligned over to him, yet did not apply to them once for accept¬ 
ance, and if he had immediately done it, he might have receiv¬ 
ed all the money upon them j and therelore, as his not receiv¬ 
ing is intjrely owing to his own laches, he is not intitled to come 
upon the defendant to make it good, who^is oi\\y a furety \n the 
bond. 

The evidence for the defendant Edwards is, that there was in 
Marlin's hands a balance of 300/. and upwards .in favour ol Huey 

b 2 and 
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&Kir V. iluiv. and Wilax on the Motidity, and if the plaintiff Rad not defer- 
TciV it tvk'o days longer> Alurtin would have paid this money to 
him. 

'That it being plainly the intention of the plaintiff to give up 
this bond ubfoluicly, and the fecurity he took in lieu of the bond 
becoming defetlive by his own laches, Mr Attorney General in- 
lifled the plaintiff lhall not be allowed to refort to the defendant 
to make up the deficiency. 

Mr. Solicitor Gener.il of the fame fide faid, Edivardsy before 
Huey applied to the plaintiff, was uneafy at being a furctyy and 
[ 93 1 importunity, this application tt> the plaintiff’ was made; for 

it appears by the plaintiff 's own bill that he alkcd Edwards why 
he was fo uneafy at being a co-obligor, and that be anfsvered Iw; 
had very good rcafons. 

After this the plaintiff'agrees with hi ’, eyes open to accept of 
the notes, and, to f.ttisfy Edivanfiy put, haid into Edwards's 
hands with a receipt on the had: in full for prinripal and intenj}. 

What could be the meaning of this tranl'acUon, why plainly 
to remove A/vcf/'v/j’s iine.aineJs, aiul to Kt liim loolc intircly 
from being liable any longer as a co-ubligor in this bond. 

Lord Cjiaxcem or. 


I have had Ibmc doubt during the courfe of this caufe, but am 
now fully fatisfied that the plaintiff' is not cntiticil to relief. 

Mr. has not been guilty of any fraud. 

Where abonil is- There are many cafes where equity will fet up debts cx- 
burnt or cimccl- tinguiflied at law againff a furety, as well as againft a principal; 

as where a bond is burnt or cancelled by accident or miftake, 
wheres piT ij’al much flronger, if a principal procure the bond to be dcli- 
I'loturcbit The vered up by fraud., in fueh a cafe the court would certainly fet 
diiiYrtd u 1 by yp fhall not avail hiinfdf of the fraud of any 

will let it p of the debtors (i 

againii a fu ftj, 
tJicUifh exei iilhf (1 at law. 


But this is not one of thofe cafes, for the whole tranfa^lloii 
was in order to difeharge hdwurds; Mr. Ship was told fo, and 
Huey informed him' that Edwards and l.e had quarrelled about it, 
and Slip himfelf alkcd -Edwards how lie came to b.e fo prefling to 
have the bond delivered up, fo that he w.is fully apprifed it was 
folicitod at the inqioituuity td' Edwards. 

Slip W.IS a eoiiijictent judge of what he lliould do, and might 
have declined it; but, inllc.ul of that, accepts the notes from 
Hue\f and a draft on jLn tin the banker for the Monday fol¬ 
lowing, which (hews the conliilcnce and reliance Skip had in 
Hueyy for it is very unufual to take fuch a draft. 

It is plain from hence that Skip difeharged Edwards, for be 
knew J-.dwards would nut trull Huey any longer. 

Wliat is the’rule? IJe who trulls moll lhall lofe moft ; if Skip 
!..ul tciufcd, Edwatd) might have arrclted Huey upon the note 
which he had givui Edwards hy way of indemnity againft the 
bond. 


a re’eale to one obligor is a and in equity. Bower v. Stcediia, ante 
rdeaie tu the o:hcr oLl gurs both at law i lol. 2^4. 

v , I It 
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It is faid there is a fraud in part of the cafe relating to the Skip v. Hv»y 
draft on Martin } perhaps it may be fo, but this is not clear j * 

and what has been done by Bkip preponderates, and rebuts the 
fraud; for it was not right in him, after he had delivered up the 
bond, to make Huey fign fuch an agreement in die names of 
IVilcox and Edwards. 

WJiat was the original fcope and intention of the application, 
but that the bond might be delivered up, and Edwards abfolutely 
difeharged. 

Inftead of this what does SkipAoi Why he takes a note, and 
makes Edwards liable by another inftrument, and was a plain 
deceit upon j&Vw/rrf/j-j«whereas the intention was clearly to dif- 
charge him, and therefore the bill muft be difmifled, but with¬ 
out colts. 


Perrot verfus Ferret, the Second getieral Seal after trinity Term Cafe 

June 30," 1744. 

T here was a limitation in a fettlement to the defend- ^ 

ant for life, to truflees to preferve contitigent remainders, trafteM^topre- 
tohis fit ft and every other Ion in tall, remainder to plaintiff for ferve,<irf.tothe 
life, (I) with remainder to his firft and every fon in tail, reverfion f?”* 

in tec to the defendant. ^ remainder to B. 

for life, remain¬ 
der tohisfirft, fens in tail, reverfion in fee to who cuts down timber, againft whom brought 
])ib bill for an lnjun£liuu to lUy waftc: chough B. has no right to the timber, yet as he has an interetl in 
the. m.iftand lhade, if A. thuulddie without fons, and as B. could net maintain aiiaftiun, not having the 
immediate remainder, the court continued the injundtion. 


The firft tenant for life (2} cuts down timber, the plaintiff, 
who is the fccond tenant for life, brings his bill for an injunftion 
to ftny wafte. 

Mr. Attorney Cv-rneral for the plaintiff ftiewed caufe why the 
injuiuStion for rcllraining the defendant from committing any 
further wafte fliould not be diffolved. 

It vi'iis infilled by Mr, Solicitor General, for the defendant, 
that the timber w'hich he lias cut down, are decayed trees, and 
will be the worfe for (landing, and that it is of fervice to the pub- 
lick, that they fhould be cut down ; and that it is very notorious 
that timber, efpecially oak, when it is come to perfc£lion, decays 
much fafter in the next twenty years, than it improves in good- 
nefs the twenty years immediately preceding. 

That as the defendant has exercifed this power in fuch a re- 
ftralned manner, and confined himfelf merely to decayed timber, 
which grows worfe every day, that this court wdll not interpofe, 
efpecially as the plaintiiF is not entitled to come into this court ,«s 
he has not the immediate remainder, and befides has no remedy 
/aw. 

(i) Remainder to trudees to preferve (:) Before he had auy foz 
contingent remainders. 

G 3 Lord 
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CASES Argued and X}etermined 


p^KKOT y. Lokd Chancellor, 

P»*Et)T. queftion here does not concern thelhtcreft of the publick, 

unlefs it had been in the cafe of the King’s forefts and chafes} 
for this is merely a private intereft between the parties j and it li 
by accident that no action at law, can be maintained againft 
the defendant, becaufe no perfon can bring it, but who has the 
immediate remainder, 

Confider too in how many cafes this court has interpofed to 
prevent wafte. 

The truftces to Suppofe here the truflees to preferve contingent remainders 
preferve co itin- had brought a bill againll the defendant to ftay wafle for the 
jent ramjin.iers benefit of thc contingent remainders (i). 

may bripg a biU ° 

toftaywaftem ihe tenant for life. 




The cottlng 
down decayed 
timber, is at 
much wafte as 
cutting down 
any bUier. 


I am of opinion they might have fupported it, but here it i ‘5 
the fecoiid tenant for life (2), who has done it, and though he 
has no right to the timber, yet if tlic defendant, the firft tenant 
for life, fhould die without fons, the plaintiff will have an intereft 
in the mall: and fhade of thc timber. 

The cafe of Welbech Fark^ which has been mentioned, was a 
very particular one, becaufe there, by the accident of a tcni- 
peft, the timber was thrown down, and was merely the a6t of 
God. 

But this is not the prefent cafe, for here a bare tenant for life 
takes upon him to cut down timber, and it is not pretended 
that they are pollards only: and though the defendant’s counfel 
have attempted to make a diftin£lion between cutting down young 
timber trees that are not come to their full growth, and de¬ 
cayed timber, I know of no fuch diftinftion, either in law or 
equity. 

Therefore upon the authority of thofe cafes which have been 
very numerous in this court, of Interpofing to flay wafte in the 
tenant for life, where no a£lion can be maintained againft: him at 
law, as the plaintiff has not the immediate remainder, the iu- 
jun£lion nnuft be continued till the hearing (3). 


(0 Fide Wbitfield v. Bewit, 1 Cox*s (2) Vide Rofwellh cafe, i RoWs Ab- 
P. jr. 24,0. note 1. Garth v. Cotton^ pejl 377. fl. 13. 3 P. 268. note F. 

751. Williams v, Duke of Bolton^ 3 Cox's (3^ Reg. Lib. 5 , 1743. fol. 4.32, 

P. W. 2^8. note 1. 


Cafe 35. 


Mahatik verfus Metcalfy July 4, 1744. 

•as brought 
account of aftels. 


” A Bill w^s brought by a creditor againft an executor for an 

« /aL 


On abi) I brought 
againft an rxccu* 
tor for an account 
«faftett,theevL 

Aenceof a co-eaceutor, which tended to increafe thc teftatoj'^ eftate, was not allowed, ask was fwearlog 
fax kia own benefit. 

The 
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The plaintifT ofFered to read the evidence of a co-executor, v, 

which would have tended to increafe the teftator*s eifate, and 
coufcquenily was fwearing for his own benefit. 

Loitn Chancellor, 

'rherc is an eftablilhed diffei^nce in this court between an' 
cxf cutor and a truftee (1). 

For the truftee has the legal right only, and is merely nominal, truftee has a 
but an executor has fomething more in him than the mere legal merciegairiitht 
richr, as a bare truftee, for he has a beneficial intereft if there Is 

o’ * executor has 

any furplus. ' more, forifibcre 

Ikit I am not fatisfied you can read his evidence for another ■* I'urplus, he 
reafon, becaufc ihis executor has a legacy of twenty-five pounds 
and the releafing it dees not alter the cafe: for it is fo much 
afiets in the hands of the other executor, that he is ftill 
liable to creditors of the teftator if there are not afiets ultra the 
legacy, and therefore his Lordfhip refufed to admit the evi¬ 
dence. 

O) YMcGofsv. Tra'y, 1 P. .2^0, Pate, fejl. 604. GeeJtiile v. If'elfwd^ 
C^-yt V, Pyke, 3 P. 181. Mm v. Dongl, 134. L'nue v, JfoiUjJe^ i Blaekw 
Waulf ante, 2 vol. zzi). Fotherby v. Rep. 365. 


Qnrk scx£\x^ SewtUy Jttly 1744* 

D W A R D Godfrey by his will gives a legacy of two 
thoufand pounds to truftees, in truft to pay the intereft 
thereof to his wife for life, and after her death,the benefit of the 
principal to his fon (i), but if he died before twenty-one, then 
he gives it over to his daughtcis, and makes James Sewell and 
two more perfons executors. 

nuft be fo too, and not being payable in this cafe till a month after, the court held it 
tioii {z). 


Cafe 37. 

A legacy that 
ought to be 
deemed a fatis- 
fadtion muft take 
place immediate¬ 
ly at the tefta-1 
tor’s death, for 
a debt bring due. 
then, thr Icgacf 
to be 110 fatifac-- 


The fon attains twenty-one, and became intiticd to the two 
thoufand pounds. 

The diredlions in the will were that the executors fllould 
carry on the teftator’s trade of a brewer, and in compliance with 
this they fuftcretl the tvi'o thoufand pounds as well as the reft of 
the teftator’s eftate to continue in the trade. 

The fon after he had attained his age of twenty-one ftill car¬ 
ried on the trade on the foot of the fame ftock which was left by 
his father. ' 

The fon afterwards makes hh will v/ithout any reference at 
all to his father’s, and gives a legacy of ten thoufand pounds 
upon different trufts from what his father had done of the two 

(i) “ Edward Godfrey at 21 and alfo “ fon Ihould die under age, without 
“ devifes all his freehold cllates to his ** ifiu e.” 

** foil with remainders over to teftator’s (2) See KuhtlU y,Judfm^ 'ante, 2 vol. 

daughters aad their heirs in cafe bis 300. 

O 4 thou* 
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CLAf a V, tKoufand pounds, ** for after the intereft of the ten thoufand 

SiwELL. po^nd«4o his mother for life, he gives the principal to his lifter 
** Seive/i’s children, and charges it upon all his real and perfonal 
eftace, and to be paid to truftees in a month nfter his death* 
** Then follows a fpecific devife of a farm of thirty pounds a 
year to Rivers Dickinfoti, and then anotlicr legacy of ten 
thoufand pounds to his filler Brownin^^ children, and then 
** a legacy of five thoufand pounds, fs’r. And then the reft 
and refidue of all his eftate, real and perfonai, after payment 
** of debts and legacies, among the children of his filters 
Sewell and Brewning** 

The fon foon after dies, the plaintiff, as devifee of the mother, 
inlifts both on the intereft of the 2000/. as well as of the 10,000/. 
and has brtTught his bill for that purpofe. 

Lord Chakcellor, , 

The*firft queftion is. Whether the intereft of the 10,000/, 
given by the will of the fon, is to go in fatisfa£lion of the intereft 
of the 20C0/. left by the will of the father. 

Secondly, Whether the plaintift' is intitled to a priority of fa- 
tisfa£lion and payment before the other legatees under the will 
of Godfrey the f!,n\ and this divides itfclf into tw^o more quef. 
tions, one as to the real, and another as to the perfonal eftate. 

As to the principal qucllion, Whether it ought to be deemed 
a fatisfaclion in this court according to the rule with regard to 
legacies being a fatisfadlion cf debts, I am of opinion with the 
plaintiff, and that it ought not to be held a fatisfa£lion. 

It is true there are many cafes which have carried the dodlripe 
of fatisfa£lion a great way. 

_ fi ratura' cafes thc court have fald this do£lrine has been carried 

fyimfly a bounty, tQ'-> f^t, fir legacies Jiaturally imt>ly a boiaily, and therefore, tlio* 
anatiierfforf,on the court of late have not altogether difavow'td this do£trine of 
^faalon**Vlie fatisfa<ftion, yet they have been very inclinable to lay hold of any 
court have of circumftanccs to diftinguifti the latter from former cafes. 

late laid hold on 

^nyciiChmilaacc to aiftinguilh the latter from former cafes. 




The confequcncc of thc fon’s carrying on the trade with his 
father’s ftock, was, that the acoo/. was a debt due upon his fa¬ 
ther’s eftate in his hands, or more diredlly and properly a de¬ 
mand upon his father’s executors. 

There is no pretence to fay, that the principal of the io,oco/, 
can be h fatisfadlion of the principal fum of 2000/. tp the mo¬ 
ther. 

Nor is there any thing in the will that declares this to be a fa, 
tisfadtipn of the intereft of the 2000/. 

But tlie point of time it is faid is fo trifling, it being only a 
month, tliat no regiu^d IhouM be paid to it, but though a fmaft 
one, yet it is a circuftiftance that the plaintiff has a right to lay 
ftold of, to take this out of the cafes that have beep deemed a fa-? ■ 
tisfadlion. 


For according to * the rule of this court, a legacy that ough^ 
tp be deemed a fatfijfatlion ntuft take place immediately after 
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the death of the tcftator: for the debt, whether of a principal 
fum or for interelly is due at the death of the teilator, and there* 
fore the legacy muft be fo too. 

What I have faid hitherto, I confine to the fatisfa£rion of 
tlehts^ for I agree the cafes of f|itisfa£l:ion of portions have gone JI^ainftlaaLi- 
further, for where both the provifions move from the father to bring eftates 
the fame perfons, and for the fame purpofes, this court, which 
always leans againft intumbring eftates twice over, will over- «mftancefrf 
look little circumftances of time as to the payment of the two time*as t® the 
fums to children, if it appears to be a double portion, and a 
double provifion for younger children (i). children, whew 

both the provi¬ 
fions move from the father, and are given for the fame purpofet. 


But that has never been the rule with regard to debts, where 
the funds for payment are appointed by different perfons. • 

The intcreft of the 2000/. was part of the provifion and live¬ 
lihood of the mother, and a debt upon the eftate of Qodfrey the 
father in the hands of his fon. 

Now fhe might have lived till within a day of the time, which 
was to be the commencement of tlic payment of the intereft of 
the 10,000/. to her, and yet not have been intitled to it, and 
therefore could not be a fatisfa£lio\i. 

For there is no cafe to make a legacy a fatisfa£Hon of a debt, 
where the legacy is not due at the time of the teftator’s death, 

'but is made contingent, and to take place at a future day (2). 

1 fent for a cafq from the Reglfter, which I thought like this 
in fubftance, though-' it does not run quatuor pedibm and that is 
the cafe of Crompton v. Sa/e, 1 Eq, Caf, Abr» 205. before Lord 
Chancellor King (3). 

I lay no weight upon there not being affets here, be- 
caufe it is owing to an accident there are not; and there¬ 
fore this cafe in the reafonlng of it comes very ftrongly yp to the 
prefeiit. 

For whether the poftponing the legacy Is a month only, or a 
longer time, it makes no manner of difference. [ 99 J 

Where the court decrees a legacy to be a fatisfaflion of a where a legacy 
debt, the court gives intereft always from the death of the is''«rcedtobea 
teftator. • 

givei intereft always from the teftator's ikadu 


But in this cafe there is fomething further ftill, and that is 
a bond given by fofeph Seivell to Mrs. Godfrey the mother, for 
the 2000/. dated the i6th of February 1729, reciting that 
Catharine Godfrey^ in purfuance of the power given her by her 
jjuiband, does empower the furviving citecutor to lend and ad- 

(1) See Bollafs V. Ufhwatt, ante, {z) Spinks v. Rtbins, anUf z yol, AQt* 

I voJ. 426. and the cafes there cited in (3) ? P. W, 553. 8. Q, ^ 

fhf ROte, 


?anco 
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s»w* vance the fald principal fum of 2000 1, to Jofeph Sewell^ he fc- 
curing to her the intereft of the 2000 /• during her life (rl. 

It is true the act of executors cannot alter the right of par¬ 
ties, but it (hews they underftood it to be no fatisfaSion of the 
aooo /. , 

■' This quedion would never have been flarted, had it not been 

for the deficiency of aflets. 

Another circumitance is the decree in July 1736, on the 
will of the fon. 

There was no imagination that the legacy of the 10,000/. 
was intended as a fatiifa^tion for the 2000 /. or tlie intereil of 
it, for if fo, it would have been mentioned in the decree as to 
the manner of taking the account; but initead of that, there 
is a general direftion only to take an account of the del'ts of the 
fon, ip'c, therefore I am of opinion that tlie 2000 /. muft be 
confidered as a debt, and the legacy of the interelt of 10,000/. 

, ' was no fatisfa£lion of the intereft of the 2000 /. 

The fecond queilion is, as to the preference j and firft with 
rerpe£t to the perfonal eftate. 

All the fubfequent queftions are upon the foot of mar- 
ihalling afTets; but I fiiall lay thefe out of the cafe, fur I 
am of opinion this legacy of 10,000 /. is not intitled to any pre¬ 
ference. 

For where legacies are given to perfons of the fame degree 
jiotftrdiutoprc- of relationftiip, the court will not itrain to prefer one legatee 
ferone legatee to to another, but will let the general rule of equality take place, 
‘*”*5 unlefs there is fomething infuperablc in the will, that docs not 

deficiency of juftify the court in doing It. 
ofi'ets will let the 

f eaenl rule of equality take place. 

« 

By the fon’s will, die real and perfonal eftate is charged 
with the payment of this 10,000/. to his lifter SeweU’s chil¬ 
dren. 

[ 100 ] As to the point of time I lay it out of the cafe, for there never 
legacy” o"be paid ^ court that appointing a legacy to be paid at a 

at a different different time, will give a preference to that legatee, but where 
fi'vea'prefe there is a deficiency of aflets, all the legatees muff abate in pro- 
rtnee. portion • 

The teftator’s charging his perfonal as well as his real eftate, 
is faying no more than what the law fays} for if it had not 
been exprefsly charged by the teftator, the court would have 
directed it to have been firft applied, and therefore no argument 
of preference can be dravrn from thence. 

(i) fofeph Stnvrl (who was one of a bond conditioned for the payment of 
Ef Goitfriy the foa’s executors) by his 2000/. which was fo be in ladstadtion 
anlwer, fays,^. ■ that,he was indebted to of the afortfaid zooo/. the intereft 
- E, fon in 2000/. and that whereof was to be paid 10 the faid 

aftei' liis'deceafe, and upon the regueft Catharine Goifrey, the widow, during 
ofiTmw Bitkinfon (one of jff. Godfrey her life; and which he had from to time 
the father's executors), he entered into paid her accordingly, 

“Ido 



in the'ltiiiNp tod C&anceUdr HaiusWICke. ioo 

“ Ido hereby charge my eftate both real and perfonal with Cla«k v. 

** the payment of 10)000/. isfc, Itemf all the reit and refiduc Scwxi*., 

“ which lhall remain after payment of‘my debts and legacies, 

“ I give to the truftces upon the trufts dierein after men- 
“ tinned . 

It was fatd this is a prior charge. 

Suppofe the tedator had hrft applied thefe words to the 
I 0,000 /. then repeated them again to the legacy of 5000 /. (Jt, 
w^hat would this have done ? Why, all the legacies would have 
been equally a charge on the real and perfonal eltatc, and not one 
more than the other. 

Therefore I am of opinion, as a man cannot fpeak all his 
words at once, and as it is no matter how the claufes are placed 
in a will, it is no more tlian a general charge of all hi Icjjjacie* 
upon the real and perfonal eftate. 1 

At the l:>cginning the teftator has taken care to charge all his 
eftate with the payment of his debts. 

This would have been fufficient to charge the real eftate, if the 
perfonal eftate was deficient. 

There is therefore no ground to fay that tins legacy lli all have 
the priority of the other. 

This is fuch a conftruftion as a court of equity would incline 
to come into, becaufe it is making an equality between the lega¬ 
tees as to the lofs which has happened, who are upon the fame 
foot of relation to the teftator. 

This is my opinion as to the refiduej the, next queftion will' 
be as to Mr. Chute'% client Rivers Dickinfofi, to whom the tef¬ 
tator has fpecifically devifed a farm of thirty pounds a year. f lot } 

man devifes all his real Amandevifts 
farm to i?. this would eftate 

1 ailmit it. a particular farm 

' B, it IS an 

exception out of the gencralry to A • 


As to the cale he put, that luppolc a 
eftate to A., and afterwards a particular 
be an exception out of the generality to 


But it is othervyife, where there is a charge by a teftator upon ^ teiiatot 
all his eftates for payment of debts, for there the devifee muft charges all hu 
take fubjecl to tliat charge ; and if the refidue is not fufficient eft-te* for pay- 
to anfwer the debts (i), the eftate devifed to Rivers Dickiufon a 

muft in the next place be applied for that purpofe. particular one 

mull bike fub> 
jefitothat charge. 


His Lordlhip decreed (2) the defendant to pay the intereft of 
the two thoufand pounds to the plaintiff. 


(i) His Lordflrip referved the con- 
fideration in what manner and, propor¬ 
tion the plaintiffs fliould receive fatis- 
faflion out of the lands devifed to Rivers 
Dickinfon. 

(a) Thatthe intereft of the jo,ooof. 
was not a fatisfa 3 ion' of the intereft of 
the aoso/. ** But that the arrears of 


** the inte.-eft of the aooo /. ought to 
be confidered as a tlebt, and the in- 
tereft of the faid fum of 10,000 /. 
‘‘ ought to be confidered as a legacy 
“ under the will of the faid E.G^/ny 
** the fon”. Reg, Lib. A. 174^3. fol. 
655. 
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Cafe 3 S. 


Heath vcrfus P^rrj), Juh 9, I744» 


A Perfon by his will “ gave one thoufand pounds a-picce to 
five brothers and fifters, (but who were no relation to 
“ him), to be paid to them at their refpcdlive ages of twenty-one, 
** in cafe they fliould refpcftivcly attain that age, and not other- 
“ ^ife\ and if any of them fhould happen to die before they 
“ attain their refpeftive ages of twenty-one, that then and in 
“ fuch cafe the legacy or legacies of one thoufiuid pounds, fo 
given to them refpeftively, fhall be utterly void and of no 
effca (1).” 

The 

legatees brought a bill forintereft on their legities j bt'ing not intitled to the payment of their legacies 
immediately, they Ihall^iot have inten ft in the mean time, nor the principal particularly fecured to 
then) till they lhall arrive at their ages ot twtmy^.one. 


A devife to five 
brothers and 
fifters (no rela¬ 
tions) of roo /. 
a-piece, to be 
paid to them at 
a I, if they attain 
that age, and not 
etherwife; and 
if any die before, 
the legacy or le¬ 
gacies to be ut- 
teriyvoid. 


« 


ti 


Then comes this ebufts 

“ And I do Ijcrcby give my executors full power and liberty, 
during the rcfjjeftive minorities of the five legatees, until 
they lliall attain their ages of twenty-one, or the legacies 
otlierwife become vuid, to lay the money out in mortgages or 
** other fccurities for the purpofes and on the triifls of this my 
** will, and to cal) it in when they plcafe, and my executors 
“ not to be fubjedt to any lofs that may happen} and makes 
“ ffai/y Heath l!is refuluary legatee.*’ 

The bill was Iwrouglit by the legatees for intcren; upon their 
legacies. 

Mr. J'alb'it for the plaintiffs cited Nirholls vcrfus OjhornCi 
2 P, JVms, 4!y. and ^To^lcr vtrfus Johnfoiij 2 P, IPnis. 
504. 

[ 102 ] liOnn CiiANcrLLOtt, 

Cafes of this kind, bow far a legatee, who is not intitled to the 
payment of his legacy immediately, Jhall have intcnjl in the mean time, 
depend upon particular* circumilances. 

.Some upon relationfhip, fame upon the necefTities of legatees, 
and moft of them upon the panicular penning of wills; and 
there is hardly one cafe which can be cited that is a precedent for 
another. 

Where a legacy Some things are certain in thefe cafes; for if a legacy is 
at^'rMrfrag",^or generally at marriage, or at 21, then the vefling and time 
aisi.tbcveftiiig of payment are the fame, and lhall not veft till marriage, or 

and time of pay- « j, 
xnentare the * 

fame. 

SSilyvXY, where a legacy is adlually vefted, 

a*5fgiv/n to yl! as if givcfi to A. payable at twenty-one, yet it fliall not carry in" 
payable at at, 
yet it ihall net cany Intcreft. 


(0 “ 4“^ flvould fnik and merge in the furplus of ihc perfonal eftate.** 
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tercft, tinlefs fomething is faid in the will, that fliews the Hkath t. 
teftatofs intention to give intereft in the mean time (i). P^*«v. 

But all thefe cafes are fubjeft to this exception, if it is ip in the cate nf a 
the cafe of a child ♦, for then let a teftator give it how he will, chiid.ietateft*. 
either at 21, or at marriage, or payable at 21, or payable at mar- 
riage, and the child has no other provifion, the court will give er:her*ar5t/, or 
intereft by way of maintenance, for they will not prefume the marriage, or 
father in&fficims. or fo unnatural, as to leave a child deftitute 

•" * ormarnage, aiM 

the child hai aa 

)_ _ _ oihor provifion, 

thg court will give intereft by way of maintouiwe* 

( 

I have a note of the cafe of OnJJctv v. Smithy and by that it 
appears to have been heard before Lord Cswpcr the 5 th of ^uly^ 

8 Ann. there the legacy was given at 21, and yet he dircifted 
the money to be laid up in the mean time till it was fccij whether 
the legatee would arrive at 21, and in a new caufe between 
Onflon.v V. Draper, the 2ythof yufif, 9 Ann. it was held to be 
no vefted legacy. 

However this direftion may fliew Lord < 7 oTt’/)^r*s incHnationp, 
yet it is not an abfolutc deterniinatioii, and therefore is no prece¬ 
dent. 

As to the cafe of Bourne v. Tyrtf (on which a ftrefs was laid 
m Acheriy \', Verrion,') 1 raitr. 346. 

That was a portion to a daughter, and an only one, and alfo 
a vefted one, payable at a future day; a ftiong circumftance 


(i) This is the cafe of a particular' 
legacy, which is coniidered as part of 
the general perfonal eftate ; So Falmn- 
V. 2>I<ifoit, I vol. 505, Atkinfon v. 

Twner, ante Z vol. 4I. Haughton v. 
Harrljon, ante 2 vol. 330. Loyd V. If'il- 
hr,ir., ante 2 vol. 108. Green v. Etins, 
ante 2 vol. 473, IVyndham V. Wyndbam, 

3 /iVc/. Cha. Rep.^^S. Shavoe v. Ctndiffe, 

4 Bi!/. Cba. Rep. 144. But with re- 
fpe<ft to a rcJtdHe of a perfonal efiate, 
it ferms fettled, that if it be devifed ib 
as to veil upon a contingency with a 
devife over, if fuch contingency does not 
happen, there ihe intermediate intereil 
will accumulate, and go along with the 
relidue. Green \, Ekint, ante-z vol. 473. 
Butler V. Butler, ante 58 TrLiuiniuu v. 
f'n-ian, 2 Vef. 430. But if a reiiduc is 
bequeathed to an infant by way of pre- 
fent-^ift, with a devife over in cafe of 
death under 21, there the intereil to the 
death of the infant under 21 will belong 
to him, or his reprefentatives. Tij/tu v. ' 
Vijjen I P. IP- 500. Nichd.’sv. OJbum, 

2 P. W. 419. Chatoorth v. Hoope\, i Bro. 
Cha, Rep. 82. Ilazcllus V. Coombs, ibid, 
335. Shephad V. Jvgrum, Amb. 448. 
D^'erampei v. ^Tomkim, 4 Beo. Cha, Rep, 


I49. note. Indeed from the csfes of 
Nichoh V. Ojborn, .£ban)orth v. Hoopet, 
and Green V. Ekins, it (houid feem, that 
if the relidue is given to the infant p/^- 
able, otto be paid at 21 (which would 
alone make it a n.e/led legacy) with a 
devife over in cafe of death under 21, 
this liinication would not dider in con- 
llruflion from the lail rule. But the 
cafe of D jerampes v. Tomkins zppcstxi 
certainly to make a diilindion between 
a bequell by way of pre/ent gift with a 
devtJe over, ami one payable or to he paid 
at 21, with a fimllar devife over. A 
dillin^ion of this kind certainly holds 
between paiticular leg.i<.ies, as appears 
by t,he firit clafs of cafes above cited, 
and tliat of T■ylm v. Jobnfon 2 /*. 1 V» 
504. 

(2) So Clide V, Wright, i Cha., Rep, 
265. Harvey v. Harvey, z P. W. 21. 
Gnen v. Bel.ber ante 1 vol. 505. Inc/e» 
don V. Nettbeete, pofl 438. Heath v, 
Greenbank, poji "jib. Coleman v. Seymour^ 

1 P'eJ. 211. Beckford V. Tobin, i Hef. 
310. Catey V, Ajkeiv, z Bro. Cba, Rep. 
58. Secus as to grandchildien. Pal/nir 
v', Mafon, ante t vol. 505, Hvghton -v, 
Haj I ijon, ante Z vol. 330. 

there. 
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CASES Ai^uisd atid Dttermincd 


F** maintenance was allotted to her duringj her minority 

out of the very interell of the principal fum Of Jooo/. 

But though this was determined by a very great man, I own 
I ftiould have had feme doubt. 

The truftees had paid ovOr the furplus for fomc time to 
Mrs. Bourtiey but flopping their hands the plaintiff brought her 
bill, and the caufe was heard before Lord Keeper Finchs when 
he firft had the fcals, on the 28th of y««f, 31 Cha. 2. 

Confider the ohjeftion there, the 80/. per anti, was a£lually 
given to the mother for her maintenance, though indeed, as it 
was the cafe of a da^ghte^, if the teftator had not provided a 
maintenance, flie Ihould have had the intereft for that pur- 
pofe. 

^ But the court laid hold of this fingle circumftance, that the 

3oo» /.' was not diro£lcd to be laid out in land for the benefit of 
the refiduary devifee, and that nothing was given to him but 
what was ordered to be invefted in land : It was a difmlicrited 
daughter, and therefore the court was willing to flrain in her 
favour. 


VTi'pthera The Cafe of Phillips V, Carey (i) was clearly a vtfled legacy, 

whole or part of ami o,|jy dig time of payment was pollponcd ; it w'as a fum of 
tbeeftatris icoo/. and part Of It out of a fpccinc debt due to the teflator, 
glvenanairg-iey, therefore this was a fpecific legacy: and whether the whole or 
fprclfic' apd ^ the citato is given a$ a legacy, it is equally > 

confequVntiy a fp‘^cific, and therefore a diftiiu^ tree and diflindt fruit; but 
dlftindt tree and where it IS Only given out of the great tree of the cfkate, there is 
butlf^iv-nout ground to fever a branch from it in favour of a general 
t »f the great tree legatee. 

•f the eftate, no 

ground to fever » branch from it in favour of a general legatee (a). 


The next is Acherly v. Fernon^ 1 P. Wms, 783. 

By'the will that was not a veiled legacy, but made fo by the 
codicil. 

The queftion was, whether Mifs Acherley was intitled to the 
intereft of the < 5 ooo /. btfor© 21. 

laord Macclesfield gave it as his opinion fhe was. 

Befides, Mr. Fernon put himfelf in the place of a parent, for 
flic was the daughter of his only lifter and heir at law, and he 
calls it a portiotiy therefore there were ftrong circumftances to 
make it a veiled legacy j but the governing circumftance was 
this, that the teftator had dire£lcd the refidue to be laid out in 
land after the debts and legacies were paid ; and Lord Macclesfield 
was of opinion, till debts and legacies were paid, nothing was 
to be laid ,out in land. 

The queftion is, whether any of thefe cafes govern Uie pre- 
fent, and I am of opinion they do not, therefore tlic w'ill mull 
be taken into confideration. 

The legatees ar^ mere ftrangers to the teftator, and there¬ 
fore it is plain he intended they fliould be contingent, and to 
wait the event of their attaining 21. 

■ ! ' ' 

X vol. 508. S. C. (2) SesPur/tv. Snaplin, ante 1 vol. 414- note i- 

If 



in the Tone of I^ofcl Chajicellor 


103 


If the teftator had flopped after the words, in cafe they fhould 
attain their age of ai and not otherw.fe, I &ouM have thought 
it Ind not been merely a poflponing by rcafon of their nonage, 
and for the legatees’conveniency, but dtat he intended they fhould. 
not veil till 21 ; but he goes on,» and in cafe any of them fhould 
happen to die before they attain their refpedlive ages of 2l, that 
then and in fuch cafe the legacies fo given to them rcfpeflively 
fhail be utterly void and of no efFe£l. 

'I'he legacies arc merely contingent, and dire£led to (ink and 
merge ; diis plainly fhews nothing was to be taken out for their 
benehr, but that it fhould remain where it was, at home, as 
part of the old eflate. 

There could be no doubt, unlcfs for the following claufe, which 
is what the plaintiff chiefly depends upon, 

“ I do hereby give my executors full power and liberty du¬ 
ring the refpe6live minorities of the five l.:gatecs, isfc» (fee the 
claufe ,) 

It has been infilled for the plaintiff, that this claufe brings it 
to the cafe of Acherley v. Vernon^ anti Boterne v. ’Tynt \ and that 
though they flionld not be intitled to the interefl now, yet it 
{Itall accumulate in the mean time, till they arrive at their ages 
of 21. 

If there had been a particular dire£lion for the benefit of the 
legatees by name, tliere might have been fome weight in it. 

I lay no ftrefs upon its being a power, for I do not take this to 
be a direction to lay it out for the benefit of the particular legatees, 
but equally for the benefit of the refiduary legatees. 

F(,r the purpofes and upon the trujls^ tA r. 

What is the meaning of this ? Why, to anfwer all the pro- 
viiions of the will, as well for the refiduary as the other 
legatees. 

Therefore there was no obligation upoii the executors to fever 
a particular fum of money to anfwer the legacies for the plaintifi^ 
and other particular legatees. 

But it is ftronger ftill, for he dircdls the executors either to call 
in, or to continue the fecurities they fliould find {landing out 
at his death, which empowers them to do it without any regard 
either to the intcreft of refiduary legatee, or the particular 
legatees. 

I'here is another thing, which (hews that the teftator knew 
he had given them as contingent legacies, for he exprefsly calls 
them contingent in this claufe. 

Therefore, I am of opinion, that the refiduary legatee is inti., 
tied to the intereft in the meantime} nor are the plaintiffs inti- 
tled to have the principal particularly fecilred to them, till they 
fhali arrive at their ages of 21, but to be laid out for the benefit 
of ail the legatees. (I). 


Kcath V, 
Pmcv* 


C *05 1 


(0 The words of the decree in the 
Regifter’s book are “ that what (hall be 
coming for the plafintifPs faid two le- 
“ gacies be placed out at iutereji upon govern- 
** mentor real fecurities fubje^lto the con- 
«tingencies in the faid lellator’s will.” 


Reg. Lib, A. 1743. fbl. 6'84. Indeed it 
feems now to be fettled that whether a 
legacy' be vefted or contingent, the le¬ 
gatee may have it appropriated for his 
benefit. Phillips v, Anmjtcy^ nHte z vol, 
58. yobn/ea y, De la Crenjct t Sn>t Cha 



CASES Argned iad i;>6t«fttikied 




zii.S.C.FemmJv^PreH- Dougloit z Bro. Cba. Rep, ijl. Hutciie- 
t'uty Amb.2y^.lBre,Cba.Rep. 105. S.C. Jbn v. Heanmondy 3 Brt, Cha, Rep, 128^ 
• Green V. Prget t Bre. C/ja. Rep. iCj, Ca>y 144. 

. V, ^ewy z’Bro. Cha. Rep, 58. Ceapct v. 


Cafe 39, 


SuOanton verfus Ravens July 10, i744« 


A Bne hy baf- 
band and wife of 
ber lands to a 


A 


Hulband and wife join in a fine of the wife’s lands to 3 
purchafer, and afterwards the hufband alone declares the 
piirchi^'rAut ufcs of it by articles. 

the ufes declared 

by the bulhand only, no. other deed being (hewen declaring different ufes, and the ufes declared not 
varying front what the wite intended, it fhall bind her notwithHanding. 


, The queftion Is, Whether it fhall bind the wife 
Lord Chancellor, 

As no other deed is fhewn that declares different ufes, and 
the ufes declared do not vary from -what the wife intended, it 
fhall bind her notwithftanding •, and therefore the bill which Ihc 
has brought, after an acquiefccnce of fifteen years fince her huf- 
band’Sydeath, for pofleffion, on fuggeftion that flie is not bound 
by the fine, as flie did not join in the articles with the hufband 
in tlxe declaration of the ufes, mufl be difmiiTed. fi). 


(l) BeciwitPs Cq/e, Moort 197. Mosre, 22, pi, Djerj zgo. a, pl, 6 t. 
Z Co. 57. a. 2 Reldj Ab, 798. Amtu 


Cafe 40 , J»ly Ui *744* 

T H E bill was brought to be let in as a creditor on Lord 
Bradford's ellates under a dire£lion in a former caufe. 

An executor of a The plaintiff, adminifirator de bonh non to his father, who 

fteward or attorney to Henry Earl of Bradford^ from the 
after as acqvicf- year 1710 to 1717, infills that his father had feveral large 
«Bceofi^7^ar:^ money due to him, but knowing Lord Bradford's 

iiwV*a*i*aii{™iim avcrfion to bufinefs, did not care to prefs him to fettle ac- 
dus for bufinefs counts, cfpecially as Lord Bradford, who was lord lieutenant 
w^whkh county of Salop, had promiled to niake him clerk of the 

Ae reprefenta* pCaCC. 
tive of Lord 

Btedfardio&&ed^ on the of limitations. SathfaBm to he peefumed from the length of time, for it is 

Wt to it imtigUteJ, if atij thing wjs realty due n she plate!iff, that he would have been quiet under it, 

£ 106 3 The defendant Sir ,//f/gA executor of Tiovd Bradford, 

mfifls upon the flatute of limitations. 

Mr. Attorney Geqcral,. counfel for the plaintiff, argued, that 
fuppofing the ftatute. of limitations is run, yet, that my Lord 
I Bradfjrd's will creating a truft of his real eftate for the pay¬ 
ment of his debts, has taken it out of the (latute; for notwith- 
. ftanding the plaintiff imay be barbed at law, yet in equity it is 3 
debt iiL cotjfcicnce, and the will is in the nature of a new af- 
ficmipfit. 

1 *ot 4 



in the Hme of X^rd Chancellor HAunmcKE. 


■10'S' 

Lord Hardwkke put it upon the defendant's counfei, to (hew Lacok v. 
how this cafe differs from thofe where a truft for payment of debts *** ® ** 
has revived the debt. 

Mr. Solicitor General, for the truftees, faid, that it muft be 
a certain clear debt, and not depending on an account, which 
a court of equity will admit to be a debt, on fuch a truft- 
eilate, and to be taken out by it from the flatute of limita¬ 
tions. 

From the death of Lacon to the death of Lord Bradford^ no 
lefs than feventeen years. 

For died in 1717, and Lord Bradford vn 1734, and 
there is no proof of any application for the pretended debt, but 
tliey have acquiefeed all this time. 

Another objeftion, he infifted, muft be the expenfivenefs of 
taking an account of fuch length; and that the ftalenefs apd im¬ 
probability of the demand, would make the court very unwilling 
to direct iuch an account. 

My Lord Bradford's executors cannot, after fuch length of 
time, check Lacan's accounts. 

It is not poffible to imagine, that the plaintiff would have Iain 
hy fo many years, if there had been any thing really due, and 
therefore this alone is a ftrong argument for the defendants. 

Mr. Browity in reply for the plaintiff, faid, none of the 
truftees have pretended that they have found a ftated account 
among my Lord Bradfords papers, which is a prefumption that 
there is no fuch account", for if they had difeovered any fuch, 
they would not have relied altogether on the flatute of limita¬ 
tions. 

Lord Chancellor, 

An account is demanded at fccond hand by the reprefentative 
of a houfe lleward, and it has been infifted, that there is an open 
one between him and his lord. 

I am of opinion, that if I fliould decree an account to be. [ icy J 
taken in this cafe, I fhould make one of the word precedents that 
a court of equity can make, for difturbing the peace of fami¬ 
lies. 

It is a demand clearly barred by the ftatute of limitations,Ijolh 
in law and equity. 

The defendanr, in his anfwer, admits, that Mr. Dovey 
might tell him, who was the executor of Lacon^ after the 
death of the Earl of Brodfordy that there was fuch an account de¬ 
pending, and money due to 

‘ But then Sir Hugh Briggs cautioufly confines his belief of 
the debt to the information of Doveyy and at the fame time infifts 
on the ftatute. 

Now there muft be a dire£l admifilon of a debt, to take it out To take a d bt 
$f the Jiatute of limitations ; though there have been feveral cafes 
at law where this has not been held fuflicieiit, unlefs it is like- iheie nmft be a 

^ admifun-^' 

' it, and infsveral cifes it has been held dam muft be m atptttfrsuujtt^jey. 


Voi. TIL 


H 


wife 



lo^ CASES Argued »nd Detennjiied 

Lacoh V. wife attended witli «« eaprefs promife to pay (i) j but that may be 
Bftieci. rather too hard (2). 

What the executor fays here, is only his perfonal belief, and 
notwithdanding, he infids on the datute of limitations in behalf 
of his tedator. , 

For if a man fays, that a creditor told him there was fonte- 
thing due, he may give credit to it from the opinion he has of 
his veracity ; and yet if he infids on the datute, tliat will, not- 
withdanding, be a bar to the demand. 

The fecoud quedion is, on the trud created on the real edate 
of the Earl of Bradford. 

A truft for p»y. It is very true, where there Is a trud of a real edate for pay¬ 
ment of dtbt* ment of debts, it has been held, to revive debts w/oie/j have been 
levivr'fuch^'* hy thejiatute of limitntiom^ and that they are intitlcd to be paid 

hire been barred as nvell as the other creditors (3). 
by the fiatute 

liffliutions, but tho* now cltabli&ed in equity, judges have always murmured at it. 


Where real eftate 
has been afTr died 
by iuch Aale 
debts, it is in a 
plain cafe, and 
not where it 


But I have often wondered how this rule at fird prevailed, and 
judges have always grumbled at it, though it is now edablilh- 
ed in equity. Fide Lord Strafvrd's caje^ in the Houfe of Lords^ 
February "jt 1727. * 

It has been truly fatd, that where re.^l edate has been afFeffed 
by fuch dale debts, it is in a plain and clear cafe, and not to be 
charged in fo loofe a manner as this is, w'ith a debt that mud 
depend upon an account to be taken. 


■ depends on an accoynt to be taken. 


[ loS J There is no evidence of any demand, or fettling accounts in 
the life-time of the deward nor of any demand or requeft to 
fettle the account, from the death of the deward to Lord Brad¬ 
ford*^ death, which is feveiiteen years. 

It is not probable any thing could be due to Mr. Lacen ; all 
that is pretended is, tliat Dovey., his executor, had the admidlon 
of one of the trudees, that it was a jud debt. 

The court, in fuch a cafe as this, ought to prefume fatisfac- 
tionfrom length of time,-becaufe it cannot be imagined, if any 
thing was really due to Lacou^ that he would have been quiet 
under it (4). 

The court, would lay the party under fuch difficulties in tak¬ 
ing this account, that it would be unequitable to direft it upon 
no other grounds, but from the latitude and extenfive condrudion 
which courts of equity have put upon truft on lands for payment 
of debts. 


(1) Bland V. Uafelrig, 2 Vent. r$i. 
Deanv. Crane, 1. Saii.z9, 

< (2) See I’ea v. Fourakert 2 Sitr. 1099 

Ctnop. 548. 

(}) FLte BlcJlPway V. Strafford, tPiJF, 
jyj. yoKfsv. Stefford, ^ P. fF. 89. ^on. 
X W. 154- Goftens. Mill, 2. FtrK- 141. 


Aadrnosyi.Bromi, Prec,Cha. 385. Faugh- 
ba7i V. Guy, Mof. 245. Legajlickv. Cenune, 
ibid 391. Trueman V. Fenton, Covip, 548, 
Oughterloncy v. Pfcuis, Amh. 231. 

(4) Fide Sturt v. Meliiffr,’mte 2 vol. 
fiio. 

Befidei^ 



in t^e time ol^Lotd Oisuicellor ttARtmbKit 

Beddes, as Lacon was a domeflick Beward, there muft have t*coN v. 
been feveral large fums of money received and paid, without ®**«***» 
any writing or vouchers between Lord Bradford and Lacon, 

Thcrefoie it is impoffible to dire£l an account, without ih» 
juftice being done to the defendants in taking the account. 

Upon all the circumftances then, and after fuch great length 
of time, 1 am of opinion, that this bill ought to be difmifled ; 
and it has been truly faid, tliat it will be charity to the parties 
not to dire£l: fuch an account; but in conGderation of Sir Hugh 
Jingg’s admiffion, that on the information of Dovey^ he did be¬ 
lieve. there might be a balance to Lacon^ 1 will difmifs the 
bill without cofts. 


27 v Attorney General verfus Price, ^uty 13, 17441 Cafe4l# 

A n information has been brought relating to the fchool of TKe jurlfdiaioB 
Barkhatnpjlead, a charity founded the fecond and third ^ye^charWM 
years of Edward the Si:!Cth, by a£l of parliament. docs not extend 

* to fuch where 

local vifitors are appointed, for then he and his heirs have a ri|{hfe 


Lord Chancellor, 

Though this court has a general jurlfdiflion over charities, by 
iJTuing a commifllon, and likewife can give dire^ions for the C 109 3 
management of a charity ; yet this does not extend to charity- 
fchools, where local vifitors are appointed. 

If there is a private vifitor, then he and his heirs have a 
right (i). ^ 

If there is a publick endowment by the crown, then a com- 
miffion may iiTue from this court to infpefl the charity, and die 
application of the money. 

But if by letters patent, or an ^£ 1 : of parliament, a local vifitor 
is appointed, this court cannot interpofe (2). 

The warden of all Souls is the vifitor here (3) i but the misfor- I.oc»l vifitors d« 
tunc of this cafe has been, the reward is fo fmall to the vifitor, ^0^ 3*yr!irs w 
only thirteen fliillings and four-pence, that he has never 3 years, yet, if 
thought it worth while to exercife his vifitatorial authority i I pieaie, msiy 
may poflibly give the vifitor an augmentation hereafter: Local w!tW™th«tiB«, 
vifitors do not vifit but from three years to three years, yet they 
may, ifdiey pleafe, hear complaints within that time. 

This is a fchool of a very noble foundation, and ought to be 
taken care of: but I do not fee any evidence of improper be¬ 
haviour in the fchool-mafter and ulher. 

All that is proved, is a decreafe of fcholars, but that de- 
clenfion does not neceffarily arife from the milbehaviour of the 
% fchoolmafter or uftier j for this may depend upon a fuperior or 
inferior ability in them. 

(l) yide Green v. Rutherford, 1 Vef. (2) Attorn^ Genirat V. GevUrnori of 
472. Attorney General v. Middleton, X Hmrvio Stbool, % Fef Attorn^ Ge^ 

^5/^328. neral Vi Cer/)orafm.tfBetf»‘d,ihid. 505. 

(3) ^torfuy General V; Lick,f^. 165. 

H % Tltert 



te^ CASES Argued and Determined 

Atto*hkt There is evidence, hefides, that there is another fchool tot 
*Fwce!^ teaching Engl'ijh and arithmetick, which has been a diminution of 
this fchool in refpeft to number^ parents chufing rather to fend 
their children there. 

*en o/a lower ^ think them very much in the right of it; for fending chil- 
fort"toai<))" ‘^ten of the lower fort of people to a Latin fchool, gives them a 
fchool, gives wTong tum, and takes off tlieir inclination to hulbandry and 
fiiem a vyiong trade, whicli is more fuitable to their degree in the world. 

turn, as ic takfb * o 

vi' thc'ir inclliuuon to buibaudry and trade. 


Therefore as to this part, the information muft be difmiffed 
with colls. 

Next, As to the account. 

The poor are iutitled to the furplus, after the mailer and 
ulherjs llipends arc paid, and repairs. There are twelve leafes 
expired, and if not let, I niufl prefume that tlie mailer and uflicr 
of the fchool have received the rents ever fn;ce, who are made a 
corporation for that purpofe. 

However, I cun dirccl the M.idcr to inquire what repairs 
are neceffary, and to make the matter and ullitr all juft 
allowances. 

As to letting tlie leafes for the future, one confideration is, 
whether I lliall let for the improved rent, or dire£l fines to be 
taken; and I lhall have a regard to the poor; and to prevent 
the rich from taking it to themfelvcs, I will order the furplus 
fliall be paid to fuch poor as are not maintained by the parifli. 

I will leave it to the Mailer, to inquire, w'hcther letting on 
iinpiovcd rent, or lealtng upon fines, be lor the benefit of the 
charily, fince a great deal depends upon the cuftom of the 
country, 

'fhe leafes I dire£l to be let to the beft bidder; and whether 
upon fines, or the improved rack-rent, proper covenants to be 
infer led for the tenants to keep the lioules in repair, and to pay 
all the charges of fuch repairs. 

I will reforve the conlidcratlon, wlietlier the court is em¬ 
powered to augment the ilipends of the matter and ufher, and 
in what proportion, till ihe c.iui'e comes buck again after the 
report. 


Cafe 42. 


J'jnes verfus July iCj 17.P}. 


I ' H E bill "was brought to fet afide a leafe for forgery, and 
Ab^irchjrgij* . charges no other lad againtt tlic defendar.t, but by way of 
in a inducement only, that there were framluleiit eircumttanccs 

Jrjff , andfi'a/S 

to cc relhvcd tli.it, but by way of inducement only, mentions there ivcv'’ fiaudiilent circiitti- 

ftances atic.riding this without making it a diftlnU charge from the forgi ly, or bringing the 
trulbces who w* re panics to the lealV, and to whom liie is imputed, bct'jrc the court, and for 
Want ol thiE, Uis Ocfendani’s .counfcl ol^cdtcd to the phiiiit.tl’s going on with tlie caule. Lmd 
Juidt oi there LtdLun utrcady o 'dtertt&l erdiv^ nd emijii.t to tiy titfcr^iryt ettid brought v* 
u^n^e KfUuy reJtrK:td\ the mly mtih, 4 to affji ibis tofc 'iVus, to Ll the crxjc Jievd over and to alhna 
^ J^:n^the lojhs ^ thediijif ttiiiiuj^ liJ, in uhict- ht mry iLarge the fiandf 

• % attending 

k\j». ** 



in tiae Time of Lord Chancellor Hii&cmcsi. 

attending this cafe; but the plaintiff does not by the bill make 
it a dear and diftind: charge from the forgery i and befidcs, 
prays to be relieved only as to the forgery. 

It was objeftcd by the defendant’s counfel, that the plaintiff 
cannot go on upon this part o$ the cafe, becaufe they have not 
put it properly in iffue, fo that the defendant has had no oppor¬ 
tunity of applying his defence, or giving any anfwer to the pre- 
tendeJd fraud and impoGtion ; and befides, if there is any fraud 
iiiGfted to be in the truftecs, who were parties to the leafe, and 
who have been guilty of a breach of iruft in not carrying the 
trufts into execution, the plaintiff ought to_have made them par¬ 
ties to the fuit. 

Lord Chancelxor, 

This caufe has been brou 
for want of parties comes 
ought to be upon opening the proceedings, and before the'merits gening ^e°pre- 
are difclofed. ccedings, and 

But it is frequently known, that after a caufe Is gone into, 
and even thoroughly heard, yet the court is compelled to let it 
ftand over, for want of parties. 

Therefore the objeftion, though it is not taken in time, muft sir ytpft J*- 
have its weight, becaufe, otherwife, the court cannot, on the difmiflcd a 
one hand, do juftice to the defendant, and on the other, Ifliould parties^i'o^apl 
be obliged to difmifs the bill, which is never done now, though peal Lord chan- 
it was attempted by Sir Joft-ph Jdyll formerly, but reverfed ceiior re- 
on an appeal to Lord Chancellor Aiwg ■, ami fince that time, der; and ever 
caufes are ordered only to ftand over on paying the colts of the fince, caufes are 
day, rJut the plaintiff may have an opportunity of making pro- ^vc^nl^n*"* 

per parties (I j • paying the cofti 

of the day, 

that the pialntiil' may have an opportunity of making proper parliet. 


ght on very oddly *, and the objection An objeaion^ 
very late; for the rule is, that it v'"** parties. 


_ n 1 


JoMKS V. 
JoKBS, 


In this cafe, after there has been one hearing already, and an 
iffue diredfed to try the forgery, and the caufe brought on upon 
the equity referved, the objedlion is now made for want of par¬ 
ties, and not before. 

As here has been then a decretal order, and there cannot be- 
a new examination in the caufe, as it is clofed, and publication 
paft, all that I can do to affill tliis eafe, is, by giving the. plain¬ 
tiff leave to bring a fupplemental bill, and make a diftindl charge 
of the fraud, and the truftees parties. 

If the bill, which is now at hearing, had been properly Had the bill 
rramed, that is, if it had ftated both the points of relief - 

plainly and clearly ; Grll, the forgery; and then, if the leafe was ^ftinftiyj^e 
not forged, yet that it was fraudulent; there, though the plain- plaintiff might, 
tiff had not prevailed to fet afule the deed for forgery, he might 
nave proceeded on the point of the fraud. the equity re¬ 

ferved, have 

proceeded on the charge of fiaud, though he had failed in fetting afide the deed ft«r forgery. 

(i) So ante z vol, 15. Qrcen Vide $tiam fVooJml V. Kifig, ante I 
V. Poole, ^Bro.Par. Ca. 122. Sed 'viJe ii 6 . 

V, Ciiy of London^ t i*. 1 V~, ij.28. 
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CASES Argued and Detei^mined 

I remember a cafe before Lord Macclesfield^ who direded 39 
JiTue on the forgery, and- the deed being found not to be forged 
my Lord Macclesfield permitted the plaintiff, when it came on 
upon the equity refcrved, to proceed on the fraud, becaufe the 
charges iu the bill were diftinff. 

But here there is no other fa£l*charged but the forgery, and I 
muft not furprlfe the defendant, who hnd no notice of the leafe, 
being impeached for fraud, and therefore is not prepared with 
any defence as to the fraud. 

C 112 3 It has been obje£led, there is no receipt given on the back 
of the leafe, for the coiifideratioii of three hundred and fifty 
pounds. 

But it is not very ufual to give receipts for fines on the back 
pf a leafe. 

Now, it is inllfted by the defendant’s counfel, the truftees 
ought to be made parties, that, if the plaintifi*prevail, the defend¬ 
ant may have relief over agaliifl them who have been .illy of a 
breach of truft, if they have not applied the 350/. the 

execution of the truft. 

..There is another point on the general head, which intitles 
the defendant to have the iruftccs before the court, and tin.! is, 
if the defendant fhould appear to have paid the trufteesthe three 
hundred and fifty pounds, as he infifts he did, and it is no 
anfw'er, to fay, tliat the defendant ought to have brought a crofa 
bill. 

For when a perfon brings*a bill to fet afide a deed for forgeiv, 
fraud, and impofition, it is his bufiiiefs to have all proper parties 
before the court, and the defendants arc not obliged to bring a 
crof-- bill. 

As this bill is framed, the defendant was excufable for not 
making his objc(3;ioii, for want of parties, fooner, and there¬ 
fore 1 ihall diredb the caufoto ftand over, and the plaintiff to 
pay the cofis of the day, .md • thereupon leave him at liberty 
to bring a fuppleniental bid, and to make the truftecs, or the 
reprefentatives of them, panics, who joined in the leafe of 
the firft of September 1716, and his Lordflijp direiled accord-^ 
ipgly. 




V, 

^JOKXC. 


Cafe 43. The Attorney General verfus Milner^ July t8, 1744, at the 

Rolls m 

Smith by her will, araongft other legacies, ‘‘gives 
to three truftees, eight thoufand pounds upon truft, that 
w 4 stobe pjid c( they Ihould difpofe thereof in the purchafe of lands of in 
dluc.Vn^he w “ hcritancc in fcc-fimplc, to be fettled to the ufe of her 
dfM before tiie 

vbniin|sencyhAfp«n«d, on wliich he W4S tb take, this cafe is within the general rule, and ought toil ok 

ki Avour of slie hair jL law (i). 

jProwfe V. antfi 1 vol. 482, f^an V. Clarle^ ante^ I vol. 51*. 

antc^ 1 vol. 555. ^ 

“grancUon 



# 

in 


tilt TinK of Lor4 Qattcefloff HarIDwicee* 




** grandfon Thomas Milner, and the heirs of his body; 

** default of fuch iflue, dire£led the truftees to convey 
« 


and for TheATTo*. 
the 


« 

CC 


(C 


C( 


u 


fame to the Drapers Company, upon truft that tliey fhould 
** within three months after the eftate fliould be conveyed to 
them, by mortgage, or fale^of fame part thereof, raife, and 
pay Edward Lynch, her nephew, two thoufandpounds, which 
Jbe bequeathed to him, in cafe of the death of her grandfon without 
ijfue (I); and that they Ihould difpofe of fo much of the rents 
of fuch eftate, after payment of the t.vo thoufaiul }>uuiids, as 
fhould be necefTary for purchafing a convenient piece of ground 
for a charity, and till the purchafe could be made, the intereft 
** of the money was to go as the profits of the land: and by her 
codicil taking notice flie had given fix thoufand pounds to the 
charity, flie thereby gives only five thoufand pounds.” • 

(2I Edward Lynch died the 29th of April, 1738, and one Hill 
was adminiflrator to him. • 

Thomas Milaer the grandfon died in May, 1742, under the 
age of twenty-one, and without ifi'ue. 

The queition now was. Whether this legacy of two thoufand 
pounds was lapfed, as Edward Lynch died before the contin¬ 
gency happened, or whether it is tranfmiflible to his reprefenta- 
tive. 

It was infifted on for the reprefentative of Lynch, that though 
the fund out of which this legacy is payable is to be confulered as 
land, and the legacy a charge upon it, yet with regard to the 
legatee it muft he looked upon as a fum of money; upon the 
falling out of the contingency that it veiled, and|Was confequtnr- 
ly trarifmilhble, and for that purpofe the following cafes were 
cited, Eames Hancock, the 19th of Eebruary, 1742 (3), 

before Lord Hardivtche, Pinbury verfus Elkin, l P. Wms. 563. 
King verfus Withers, Trin. term, 1735, Caf. in Lord Talbot's 
time, 117. Buckley verfus Staulahe at the Rolls, the 6th of 
December, 1715. 'iVentr.^^q. ' 

For the heir at law and adminiflrator of Milner the grandfon, 
it was infifted that the queftion depends upon the nature of the 
devife itfelf, and the rule of the court falling in with the difpo- 
fitlon that is made: for this is a pecuniary legacy to be raifed 
and paid out of Ltrd, and the conllant rule is, that if the legatee 
does not furvive the time of payment, it cannot be raifed for his 
reprefentative : this it was faid was undeniably the cafe with re¬ 
gard to portions ; and there is no difference where the legacy is 
given to a child or a ftranger. In fupport of which was cited Hall 


V.MtiNXK. 


[ >'3 3 


(1) Thefe words in Italics are omitted 
in the Regiiler’s book, though it is evi¬ 
dent, that the chief point in the cafe 
was determined upon this part of the 
vvi''. 

(*) ** There was a former decree in 
this caufe, which declared as to the 
« 8000/. that it was to be confidered as 
a legacy of 8000/. with itfpeflio MU 


ner the grandfon; but in caA; 

** Ihould die without illue and withbuc 
** aliening ir, tbrn. as between the relV 
** tors and Edward Lynch, it was to lie 
** confidered as a legacy of 7000/. After 
this decree the fait abated by cbe dqatH 
of Edward Lynch V 
(3) Ante, 2 vol. jOy. S. C, 
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Cases Argued and Determined 


TkeATTOA- verfus Terry, B November, 1738. ^an and Clarke, it July, 
*730* before Lord Htirdwiche\ for the ift vide i Tra. Au 
kyns 502. and for the laft vide 1 Tra. Atkyns 510. 

Majler of the Rolls [Fortefiue). He Hated the words of the 
will, and then faid the only queftion upon it was between the 
reprefentative of Edward Lynch, and the heir at law, whether 
this two thoufand pounds lhall fink into the real cHate or go to 
the reprefentative of l.ynch. 

The former decree does not determine this queflion, but de¬ 
clares the de\ift over to J^ynch is not upon too remote a contin¬ 
gency } but his death happening in the life-time of Thomas Mtlner 
the grandfon, and before the contingency fell out, btings on the 
prefent point. 

r 114 ] mull be fii ft confidered, whether this two thoufand pounds 

ought to be looked upon as given out of a real cllatc. 

Money direaiJ cvprcfo dcvifc ib, that eight thoufand pounds fliall be laid 

to be laid out in out inland, and veiled in tiulktsfor the fcvcral ufes mentioned 

‘ i*it‘'»t of the tellatriv was, that it Ihould be let- 
tbt mteieft ^oci ^Icd as land: and it is the conllant rule of the court that uhen 
a? the profits moH'y is ilire£lcd to be laid out in land, it lhall be confidered as 
rurthalf* land .1', and the intcrtft is diredled o go as the profits of the 
land would till a purchaft made. 

I^ciT>no*bc L h*<d, though tins fliuul.l be looked upon as land, with 


t tl'i *11 t iS 
lliu iL) iniifptil 

toth 

b'-LalufL th( Ulll 
4itc.£ls icfhiillbi 
taifcd by moti- 
gogenjat, 
whivh ih V t 
mutt be out, of 
•und. 


rcgird to the hen at law, v^t as to the legatee it fliould be ton- 
luLi d moneys but I think that tinnot be in (his cafe, be- 
cauic tlie left iiri\ dircfls it lhall be laifcd by moitgigt or fale, 
w hich Ihf’w . It muft be out of laud: and the determination 
mud U the fimt with refpe£l to the legatee as to the htir at 
lawt t'le heir it law will indeed have the advantage of il, 
as I .’in ol ojiiiaoa it ni’.^ll he confidered as il to be railed out of 
land. 


TJic fccond fticn is, Whetln r this is fueli a legacy as ought 
to go to the rcprtli i>titivt id Ldiiutd Lyuh, or fink in the leal 
eft for the hi nefit ol the 1 cir at 1 xw ? 


it IS iufifted bv Mr. Hdl s 'oiiufel, lint this is x vtftcd leg.icy 
i'l Lyich, and th xt though lie died beloic Lhomas Mdmr, it ought 
to go to his icprefentative; the wouls of die will are, that the 
Diiipvt Coinjany JIhill i.if by or JaU tf’Thon.as Milner 

du na that if Uc. 

„„ . The eonllai.t xule of confriiflion is, that if a IcgKv is piven 

hannexed to a 1° tlie legattc to bc p .id "t a ddunt tunc, as it depuid-. upon the 
Jfgacj, it die payment, 4 nd not the It,a.v, it lliallveft; but il ihi. devifeis 
p rfonui » be- aniicsed to tile time b'U tlic legat v, in that cafe if he dies bc- 

tore the tune * , . . 

eomee,iti!,lapf- loic uxat Umc is eeme, it ib alapied Icg.'icy (2^ 
td; but if giv n 

tea legitei*, uid to be pd4 at a futme tinti^ there, as it depends on Uit p<iytnenl, and not the legicy, 
k Ihatt veiV immediately. 


(i) Vide Tflawrtfy V. B o'h^ a>te, (z) Vide Lowth r v. CofJ», ante, 
3 vu!. 307. GttiM y.Qu.dot, joji 25^. 2 vol. 12b. HUitKins. Cdhn^, 

As 



in the Time ol 


ICES. 




Ai to this, is plainly not given till after the death ofTfaeAT»o«- 
Thomcu Milner without Ifliie, becaufe the eftate was given to 
the Drapers Company upon his death nuitheut iffue, fo that the eftate i* 
time feems to be annexed to the legacy, and not given in gc- devifed tothc 
neral to be paid upon that-contingency: and I am not clear Drapew Qom- 
whetlier that would be fuch a vetted legacy as would go to the crf/oTthe'death 
reprefentative. of T. M. with^* 

tmtiffue, and 

tlia If gacy to E, L. upon the tame event, the time feems to be annexed to the legacy, and not given iq 
general to be paid upon that contingency* 

$ 

But I fliall confider it as if it was a legacy given to him, but to [ X J5 J 
be paid at a diftant time. 

In that light the queftion will be, Whether, as it is to be paid 
out of a real eftate, and not out of a perfonal eftate, the repre- 
fentativc can take ? 

The general rule is, that if it was to be paid out of a perfonal 
eftate, it would be a vefted legacy and trpnfmiffible: but as far 
as it is to be paid out of land it will have another conftru£tion, 
and will fink into the land for the benefit of the heir at law; and 
the rule of the ecclefiaftical law is followed as to its being vefted 
though to be paid at a future day, if it is payable out of the 
perfonal eftate. 

In Chandos verfus Talbot^ 2 P. Wms. 6io. Hall verfus 
Terry (i}, upon a devife out of land the legacy was decreed to 
be void. 

In verfus Clark (2) it was decreed not to be raifed, though 
given out of a mixed fund. 

Jthins verfus Hiccocks ( 3) was indeed by way of portion, and 
to be paid upon marriage, and therefore not quite fo ftrong for Uie 
prefent purpofe.. 

With regard to childrens’ portions, the rule of the court has 
been, that where the child dies before it becomes payable, it 
iliall fink into the land. 

Pwwlet verfus Pawlet (4), Tates verfus Fettyplace (5), are to 
that purpofe. 

And if the rule is, that a legacy out of land, given as a por- ifa child, wh« 
tion to a child who dies before the contingency happens, fhall go has a legacy pay, 
to the heir, and not to the reprefentative of the child, I think it thlf 

is much Itronger where the legacy is given to a ftranger payable wutingencyhap- 
out of land. it goes to 

the heir j a fir* 
tiori where itis given to a Itrangef, 


Several cafes have been cited to fiiew, that the court upon 
many occafions varied from this general rule. 

King and Withers (6) is the cafe of the greateft authority, and 
molt relied on. 

(i) jf/tU’ I vol. 502. S. C, (4J 1 204..S. C. 2 Feet, 366. 

(g) I vol. 512. S. C, (5) 2 Fern. 416, S. C. 

* vol. 500. §. Cf Ca. temp. Talbt llj, S. C. 






C A $ £S Afgued and Bet^rmlned 
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But there is a claufe in that will which (hews the 3500/. ad* 
dltional portion was to be paid in all events whenever the con¬ 
tingency fliould happen, and the lands were chargeable with it 
whenever it became payable. 

And there Lord Chancellortfaid it was different from all the 
cafes cited with regard to childrens* portions : for in thofe the 
children died before it became pay-bic, and before they wanted 
it i here Ihe had both married, and was of age, and his Lord- 
"Ihip did not controvert tlie general rule where the death hap¬ 
pens before the portion becomes payable. This was to go in 
addition of the portion, and might advance her in marriage, as 
the hulb.rod might look upon Uiat contingency as part of her 
fortxau'. 


'rhc.L,. i-; d-iTcrmt from the prefent cafe, becaufc 

/.; ..V -i. L Jive till the time when it was dire£led to 
U' p' m'.I. ti. n 'A.is tlic cafe of a child's portion, Edward I^ynch 
i- .1 ftranger, and the confideration of marriage is not an 
ingredient in the cafe. 

Pinbury and Elhin (i), and the cafe in 2 Ventris (2), were 
legacies payable out of pcrfonal ellate, and not out of land, and 
therefore are no authorities. 

Btdlley verfus Staidake was a devife out of land, a reflory for 
lives, and it was decreed there tlie legacy fhould be paid ; but 
it ditfers from this, becaufe the wife by will devifed the fame 
eftate to new truftees to difpofc of for the beft price, and to pay 
the debts and legacies of her hufband not paid before her death; 
She had the folc right to the rectory, and (he gave it upon that 
particular truft; it could have no other conflruction but that, 
and it mull be paid to the reprefentatives of the legatees, as they 
w ere dead before her devife, though fubfequent to that of her 
hulband's. 

In Enmes verfus Hancoek (3) there was a claufe of entry, and 
it was decreed not to be a lapfed legacy, but that it fltould go 
to the reprefentative of Elizabeth : but the giving the power of 
entry was as much as giving a term of years till payment, and 
was a chattel intereft that ftiould go to the executors. 

The prefent cafe docs not come within any of the cafes cited 
to diftinguilh it out of the general rule ; and though it is fuch 
a legacy as might be veiled in EdwardLynch^ and fuch as would 
go to his reprefentative if it was to be paid out of pcrfonal 
eftate, yet as this is to be paid out of a real cllatc, it is with¬ 
in the general rule, and ought to fink in favour of the heir at 
law (4). 


(0 I P. S. C. 

(21 jdnon. 2 Vent, 347. 

C3) 2 vol. 507. S. C. 

(4) His Lordlhip doth declare, that 
the reprefentative of Edward t^neb is 
sotehti^^ed to the 2000/. bequeathed 


to him by the will of the faid teftatrix, 
and that the fame ought to be coflfider- 
ed as belonging to Rebtrt MiUitr as heir 
at law and adminifirator of Thomas Mil¬ 
ner the late infant deccafed. Reg. Lib.eS, 
J743. fol. 619. 



in me l^me of Ijoi^ v;iianceiior hausiticks. 



Uvedalt verfus XJvedaU^ July 20, 1744. 


Cafe 44t 


•* 

“ J 


AfE S Vveda/t made Ins will dated the 22d of Ee~ 7 -.^: I'yM* 


ruary 1736, therein recifing, that he had by leafe and ^aeftTtetolte 
rcleafc conveyed to trudees the feveral eftates tliercin men- fold after fait 
tioned, in truft for the plaintiff the widow as a jointure ; he wife’s death, »n4 
“ thereby confirms the fame, and wills that (he Ihould have the Seret^^' 




rents, isle, of the faid lands, isle, during her life, according to be equally 
** to the deeds, and after her death •tuills that the feme Jhculd be 
** fold, and the money arifiiig by fale thereof, to be equally di- qiiier perfonB7 
** vided between his nephew Robert Uvedale, and five other per- the hiu is 
fons, fiiare and fhare alike, and in cafe of any of their ^iduwforV*'* 
“ deaths before the fale, their fliares to go to their children, file*} a. u. it 

and if no children, to be at their own difnofal.’* * »n-Infant and as 

h>iratUweo|th« 
teitator had the 

legal intf reft in the eftate* Thcugh the ufual pratlke !s for the f.firol to ttmur til! the infant come of age, 
yet it being far bis inteteji that itf.'cutd be fold, end as in this cafe there was a auft to be performed, and tim 
eeurt can fee to a proper application of the money. Lord Hardwuke decreed a fale, but diclaicJ at tbefoi 
time be did not mean iy this dirtflhn to bt cak in upon the rule of ebt parol dcKiui ring. 


The bill was brought by the widow of the teftator to have 
the real eftate of James Uvedale fold, or fo much thereof as (hall 
be fulRcicnt to fatisfy the plaintiff’s demand. 

The plaintiff had fifteen hundred pounds to her fortune, and 
before marriage James Uvedale the hufbainl covenanted with 
trullecs that he would pay to them fifteen hundred pounds (i), 
to be laid out in the purcliafe of lands for her jointure. 

He in his life-time (2) laid out money to the amount of two 
thoufarid eight hundred and fifty-one pounds, in the purchafe 
of lands, and makes a fettlement of tlicfe lands on the plaintiff 
for her jointure (3). 

The plaintiff' after her hufband’s death refufed to enter on 
the jointured eftate, but infifted that the teftator had made the 
purchafe for his own convenience, without the confent of her 
trufteea, and that flie was liot obliged to accept th.e lands ft> 
purchafed in performance of the articles, but that they ought 
to be fold, and the money arifing thereby, together with fo 
much of the teftator’s perfonal eftate as would be fufficitnt for 
that purpofe, Ihould be laid out in purchafe of other lands. 

The defendant Robert UvedaUt one of the dcvifccs of the 
teftator’s real eftate, is an infant, and as' heir at law to the tef¬ 
tator has the legal intereft in the eftate. 

It came on before the Chancellor on exceptibns, and it w'as £ Il8 3 - 
allowed by all the parties to be for the intereli of the infant that 
the eftate Ihould be fold but the doubt was, whether accord¬ 
ing to the rule of the court it can be direflcrl, for the practice is 
for the parol, to demur till the infant comes of age. 

(i) Which with 1500/. thewife’s (2) And after the marriage. 

** fortune, the trullecs were with the (3) The plaintiff was a party to, and 

wife’s confent to layout in the pur- exemted this deed. 

V chafe tff lands for her jointure.” 


Lo&» 



Iff CASES Arga«(l and Dctemiacd 

Vnr>Azt r. Lord Chancellor, 

17 TXPAJ.C. principal queftion is, Wliethcr the court can decree a 

fale, or whether the parol mujl demur^ till the defendant Robert 
Uvedale the infant comes of apje. 

Now this is extremely dedaable, if it can be attained, and 
the couri will go as far as poHlblc to do it; and 1 am in hopes 
the court may come at it in the cafe before them. 

The will takes the lands to be fettled, but the fettlement will 
not alter the cafe; for tliough it gives an eftate for life, it does 
not brcak'the defeent: for it is not material wliedier the infant 
takes an immediate inheritance, or expe£tant upon an eftate for 
life, for the court can decree a fale of a reverBon, as well as of 
an eftate in poilclTion. 

Now, if this had been a devife of a remainder or reverfion to 
truftf-es to fell, the difficulty would have been removed, for the 
court then would have directed them to fell, and given the infant 
a day to flicw cnufe. 

But this is not the cafe, for the eftate is defeended on him, 
and he has taken the legal eftate by defeent, fubjeft to the 
purpofes of the trull (i). 

The wife renounces the eftate for life, under the will, which 
w'ill put this out of the cafe j the words ^'ter her deccaje were 
not put in to poftpone the fale. 

But the queftion ftill recurs, Wliether the eftate may be 
fold when it is upon the bill of a fpecialty creditor prayed to be 
fold. 

The plaintiff’s bill is not merely for the fatisfa£lion of a fpe¬ 
cialty debt, but for the performance of a truft likewife. 

But this will not alter the cafe, for ftill it is as to the infant 
U demand for payment of a fpecialty debt. 

What diftinguiftics it from the common cafe is, that here is 
a fpecialty creditor, who is intitled to a fatisfaflion out of the 
, real eftate, before the truft for the fale can be performed. 

And the cejlui que irufls are likewife intitled to have this eftate 
C * *9 ^ fold, and the court is only to take care to have the money arifing 
from the fale properly applied. 

1 go upon this, that it may be remembered 1 do not give this 
dirci-lion to break in upon the rule of the parol devmrringfor an 
infant (2), that as here U a truft (3) to be performed, I think f 
may decree a fale {4), as here the application of the money is 
what the court is principally to take care of in this cafe. 

The fum of tliree thoufand pounds arlBng from die fale muft 
be dire£led to be laid out in the purchafe of lands, to be fettled 
to the ufes in the articles. 


(l) Equity in this cafe confiders the 
lands as bound by the trurt, and ihe 
heir, in whom the legal ellaiu is vefted, 
as a truftee. See Mr. Hargraofs note 
to Ce. Lift, under fol. 114. a. 

(2^ Chaf'lin V. C'laplin, J P- 
^cep'fh v.SiJton^ Ce.tef-fp. Taib. 198, 


(3) Vlus Creed v. Colville^ 1 Vera. 
173 - 

(4) And that the decree be binding 
on the infant, ar.lel'& he (hew caufe to 
the cantiary within Bx months after he 
comes of age. 

Another, } 
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IS# 

Another queftlon is, Whether the executor can be allowed Uvebal* 
his cofts of this fuit. vibai*. 

The rule of law is, that wherever an executor is fued for a Where* debt of 
debt of a teftator, the courts of law look upon it a*an unjufl; eove^dapmft 
defence, and give cofts de bonisipropriis \ but in equity it is ancEecutorat 
difcretionary, whether they wdll make an executor pay cofts or 
no; and though this may be an unfortunate cafe to the execu- but in 

tor, yet he mu ft confiderwiih himfelf before he applies for the equity difere- 
probate (i), for afterwards he muft take the event; and this 
couit, though the fpecialty creditor fweeps away the whole per- him pay 
fonal eftatc, will not let the executor reimburfe himfelf his cofts or not, 
out of the real eftate of the debtor, to the prejudice of his 
heir at law. 

The perfonal eftate is apprehended to be deficient to fatisfy 
the fpecialty debt, but if the perfonal aficts are more than fuf« 
fit lent to pay this debt, the executor may then have his colts out 
of the rcliduc (2). 

(1) V. Moi/f, anfe * vol. (2) The confideration of the defend- 

408. riit tuam Htriphyi v. .1/cwr, ant’s cofts, was referv'ed genet ally 'till 
anti 2 \oI. io8. nolf, after the Mailer’s report. Rt^. Lib. B» 

1743. fol.518. 


Stiig \crfus PuJihr^ July 23, I744« 


Cafe 45. 


U PON evcoptions to a Mafter’o report for not allowing 
60/. for the teftator’s funeral: 


Lonn OiANtri.LOR, 

Atl.iwwhtie .1 perfon dies infolvcnt, the rule is, that no Though at law, 

more lliall be allowed for a funeral than is neceflary, at firft only ^es^,nfofven°* 

4or. then 5 I, and at lail 10/. (i). his executor will 

beallcwed no 

HI nc foi hi All "nl tlian is necefl iry, yet if be is led info a greater expcnce on this account, by feeing 
iiri,' 1 gicjc' leli Ly 'he will, which induced Itim toihinh. the eftiCe was folvcnt, this court will not 
achcic to tiic rule laid down at liw that he mull not exceed io4 


I hayc often thought It a hard rule, even at law, as an exe¬ 
cutor IS obligi d to bury his teftator before he can poffibly know 
whelbei lus .iflcts are iuHicient to pay his debts. 

But tins court is not bound down by fuch ftricl: rules, efpe- C 120 ] 
niiiy when a teftator Icaics great fums in legacies, which 
n> a realonablc ground lor an cxtcutoi to believe tlie eftate is 
folvent. 

As tluj is the cafe here, I am of opinion that fixty pounds is 
not too much for the funeral expence, cfpeeially a-, the teftator 
Ind clirceted his corps fltould be buried at a church thirty miles 
frjm tlie plice of his doath j and befides there is flill another 
efiato to be fold, fo that it is not clcai that tluie will be any 
deficiency; and on ilnfc tircumftaneo* his Lordflnp allowed 
the exception to tlic Mailer’s report (2). 

[ (0 ^ijl. 24^. (2) «»As to the funi of Reg Lih. B, 17^3. fol. 559. 



C A S S Argued and t>etennined 


'fill' 


‘ Cafe 4t>. vcrfus Jeffrey^ Tritiity Terihi i 6 Geo, 2 » 

jg. by his uiii IIE queftions in this mufc arofe upon the will of one 

bequeatlu to his James Jeffrep^ dated the iithof June 1734, in which 

Mowing ibufe. / “ 

hth ijozl. ‘i j. “ ImprimiSf to tyiy two daughters now in Dantzicif Ann Louifa 
S^bank^of'"' ** EUzaheih Jeffreys^ I give and bequeath two 

Eviland, and ** thoufand fevcn hundred and two pounds three (hillings, ca- 
styooL fterling « pital ftock in thc bank oiEngland^ and two thoufand pounds 

capital (lock in the Engl'tjb Eajl India Company, to be 

Mia company, “ equally divided between them, 
to be equally di¬ 
vided between them j after making hiS will he fold jml. “is. of the bank ftock. Tie court held that 
the t^ator bailing the ftoc^ at the time he made his will, he meant Ic give that very individualfioekf and tbt 
J&ie of fart afterwards teas an ademfiic-n fro tanto (i). 


At the time of making his V'ill he had 2702/, 3/. bank 
flock and 2000 /. EaJl India ftock, but before his death fold 
feven hundred and two pounds three (hillings of the bank ftock, 
fo that thc teftator at the time of his death had only 20co/i 
bank ftock, and 2000/, Eajl India ftock. 

'fhe bill was brought by the daughters and legatees againft 
the -w'idow and executrix of the teftator (who was a fecond 
wife of thc teftator, and by whom he h.ul left other children, and 
devifed to them the whole rcfiduc of his perfonal eftate), charg¬ 
ing that the teftator had received 20,000 /. and upwards of their 
mother’s eftate and that what he had devifed to them was the 
whole provifion made by him for the plaintiffs, and prayed that 
they might be decreed to have the benefit of this deviic, and that 
the executrix might be directed to purchafe out of the other 
affets, which were very confiderable, enough to make up the 
deficiency in the bank ftock of the feven hundred and two 
pounds three (hillings. 

Againft this tlie defendant the executrix infifted, that the 
fale of this ftock by the teftator in his life-time was an ademp¬ 
tion of the devife pro tanto, and by her anfwcr fet forth that 
the plaintiffs had very large portions left to them by their 
grandmother, one Mrs. Calmer with whom the plaintiffs liv¬ 
ed at Dantzick ; that the teftator, their father, had been at 
[ *21 3 great expence in bringing the plaintiffs from Dantzick, and 
in a caufe in this court tor recovery of what was fo left to 
them; and upon the hearing of that caufe it was, amongft 
other things, referred to a Mafter to (late what was fit to be 
allowed for the plaintiffs’ maintenance for the time paft and to 
come, and that the Mafter by his report allowed a fum of up¬ 
wards of 400/. for the further expences, and thc maintenance 
of the plaintiffs ; but when the caufe came on again upon the 
Mafter’s report, it was referred back to the Mafter to ftate, 
whether thc fatlier was not in circumftances to maintain his 

(1) Fidt Pttrfe v. Snaplin, ante i vol. 414, and the note to that cafe. 
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children^ and in what manner the Mailer had computed the 
allowance, but nothing further was done in that caufe; an^d 
now the defendant infilled to have this money dedu£led from the 
plain tiffs’ legacies. 

Majler of the Rolls ^Fortefcue), « Here are two quellions made 
in this caufe. 

The firft is. Whether the fale of the feven hundred and two 
pounds three ihillings bank (lock is, or is not, to be coufidered 
as an ademption pro tanto of the plaintiffs’ legacies. 

Secondly, Whether the defendant is intitlcd to have the ' 
allowances made to her which flie hath claimed by her aufwer, 
and to have the fame dcdu€led out of the legacies. 

With regard to the nrfl, it has been faid by the plaint!(IV 
counfel that this is not an individual fpecific devife of what Hock « 

the tellator had at the time of making his will, but a general 
devife to be made godd by the executor. * 

There is no doubt but in fpecific devifes this dillindion has Where •m*n' 

been taken, that where a man devifes fuch a quantity of corn (i) 

or number of fliecp generally, this is not to be confidered as orilumberor* ’ 

tlie corn or fliecp which he then had, but a devife of quantity genefaiijr, 

it ii a devlf* of 

{ , , , OMUtity only, *' 

iSut I think there is a dilFercncc between a devife of Itock, 

and of corn or fliecp. 

Corn or fheep are in their nature perifhable, but when a 
man buys flock, he buys it to have continuance as long as he 
lives, and therefore when he devifes any quantity of corn or 
fliecp, though he has fuch quantity at the time of making the 
will, yet he cannot, from tlie nature of the thing, be taken to 
intend that the individual quantity of corn or flicep fliould go 
to his legatee; but where he devifes any quantity of flock, 
which in its nature is durable, and may continue in the fame 
flatc totiu time of his death, if he has the flock at the time, 
he cannot but be taken to intend that very individual flock, 
and if fo, the fale of it is undoubtedly an ademption j f I22 J 

and this is very ftrong in the prefent cafe, in refpeft tliat tlie 
Hock devifed, and the flock which he then had, agree exaftly, 
even in the odd money. Confider then how far the cafes that » 

have been cited come up to this cafe. 

The firft cafe is AJhton verfus AJbtony 152. Cafes in Lord 
Talbofs time, which was before his Lordfhip in 1735, and I be- 
fieve it is rightly flated in the book; but that cafe diflers from 
the prefent: there 6000 /. South fea flock was devifed, when the 
teilator had but 5360/. and yet held that it was a fpecific in¬ 
dividual devife of the flock, and that no more fhould pafs than 
what the teflator left j and it was faid by Lord Talbot, if in that 
cafe the teflator had actually had as much as he devifed, 
but before his death had fold a part, it Iiad been an ademption 
pro tanto. 

As to the teftator’s felling the flock at five different times, 

;in the prefent cafe, it feems to make no difference, for he 

(1) So Abnejt v. Miller, ante 2 vol. 599. 





C A S £ $ r Argtied and Betermmed 


ItrVKSTIV. 
jirrB£T«. 


The rule js, that 
it' a man has a 
debt owing, and 
devifes it, and 
it is pai:! in vo¬ 
luntarily,'Jie le¬ 
gacy cuiikinues. 

[ »I23 3 


Where mainte¬ 
nance is allow- 
ed| it is always 
paid to the fa¬ 
ther out of the 
child's ellate, 
and no inllance 
of its being de¬ 
ducted out of a 
legacy left by a 
father to the 
child. 


might every time Intend to dtixiitilfh the legacy for fo much af 
he fold. 

The next cafe is that of Partridge vettvii Partridge (i), which 
was before Lord Talbot in 1736; there the teftator devifed 
1000/. Sotith-fca ftpek ; at thd time of making the will he had 
1800/. ftock, which he reduced afterwards to 200/. and then 
furchafed 1600/. more •, then came the aft of parliament 
which changed three-fourths of the ftock into annuities, and 
foon after the teftator died, and what had fo happened at the 
making of the will, was determined to occafion no ademp¬ 
tion of the legacy, and the devife was held to be deferiptive 
only of the nature of the thing which he intended to give, and 
the aft of parliament was taken moft clearly not to affeft the 
legacy. 

l^ut this cafe differs from the prefentand if his buying in 
could be faid to reftore die legacy, as it was faid it did, it im¬ 
plies that his felling out was an ademption. 

And in that cale the devife was not of the particular ftock 
that the teftator had, which makes it different from this cafe. 

As to Pnrfe verfus Snaplht (2), if the fo'oo/. ftdtk given to 
one of the devifees was a fpecific individual devife there was iid 
ftock for the other devifee ; and then, as to him, it v’as a devife 
of ftock where die teftator had none, and is as a direftion to the 
executor to procure it for the legatee. 

InBtmfden Winter (3) the teftator had more ftock 

than was devifed, and the navy bills were received in a courfe 
of payment j but here the teftator fold the ftock , and as to the 
’“'navy bills, I take it to be a couftant rule, that if a man has a 
debt owing, and devifes it, and it is payed in voluntarily, the 
legacy continues (4). 

As to the allowances claimed by the defendant, ! think they 
ought not to be allowed. 

In fuch cafes, the ufage of a court is to refer it to a Mafter, 
to fee if the father is not in circumftances to maintain his 
children, and it is certainly the duty of a father to do it, if he 
can, and wherever maintenance is allowed,yit is always to be 
paid to the father out of the child's eftate, and was never knqwn 
to be dedufted out of a legacy left by the father to his child j 
behdes, I cannot now take upon me to anticipate the order in 
the other caufe, or to determine now what was not made a 
queftion there. 

1 muft therefore decree (5) the two fums of 2000/. bank 
flock, which is all the bank ftock teftator hath left, and the 
2000 /. Eajl India ftock to be transferred for the benefit of the 
plaintiffs, clear of all deductions. 


(ll Ca. temp, Talh. 226. S. C. 

(2) 1 vol. 414. S. C. 

(3) Amb. 57. S. C. 

(4) V'lJe Lav,fo>t v. Stub, ante 1 vol. 
50lij ‘and the ca;e!> cited in the note. 


(5) That fo much of the laid bank 
flock and EaJ! India flock, as remains, 
be transferred to trullees in trufl for the 
plaintiffs, and ihat the dividends, which 
had accrutdjime (be d/iator’s decenje^ be 
paid in like nianner. Reg. Lib. A. 1742. 
lol. 6 i}S. 
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* Note; In die arguing of'this cafe at die bar, S>tomh, fil. jtrrKtvty. 
edit, 173, 179, 540. and ‘i Domat. 159, i 5 o. were eked for the J*'*^“*’f‘* 
plaintiffs, and the cafe oiBrunfden verfus Winter (i), which was 
alfo cited for the plaintiffs, was a devife to this e^£l; I dc- 
vife the fum of 2000/• capital %outh-fea ftock, in the Seuti-Jea 
company to A, B, and C. Z). my truftecs, and alfo two navy 
bills, which South-fea ftock and navy bills I direfl fliall be 
applied in the fame manner as my real eftates, t^c. w^hich w'ere 
devifed upon feveral trufts, for the benefit of the defendant 
Mr. Winter’s children; the teftator, at the time of making 
Ills will, had 2200 /. South-fea ftock; afterwards the teftator 
fold out 1625 /. and then came the aft for annihilating, isfc, 
and the queftion was. Whether the devife of the ftock was a 
fpecific mdividual legacy out of the particular ftock that the 
teftator had at the time of niaking the will, and fo the faJe an 
ademption,- or whether it was to be taken as a general legacy 
of fo much ftock which the executor ought to provide out of 
the refidue of the teftator’s affets ?, And the Majier of the Rolls 
held it to be a general legacy, to be made good by the execu¬ 
tor ; it was heard at the Rolls the 5th of F^ruary^ 173S, before 
Mr. Verney, 

Upon the queftion, as to the allowances, Mr. Solicitor Ge¬ 
neral cited the cafe of Fhe Bank of England, and Morris^ that 
came firft before^Lord Talbot^ and afterwards went up into the 
Houfe of Lords, in which cafe it was firft held by Lord Talbot^ 
that where a father is indebted to his children, and dies, that [ I24 ^ 
his'exccutor (hall not be permitted to dedufl any thing from the 
debt, in refpefl of maintenance of the children by the father 
in his lifc-timej though infifted on by creditors: and although 
this part of the, decree was reverfed in the Houfe of Lords, 
yet it was only in favour of creditors, and not to be carried 
further. 

For the defendants were cited Gedolphin’s Orph. Leg. 411. 

This decree was affirmed by Lord Bdrdwuke the 21ft (A Aprils 

J744. (2). 


(i) Amb, 57. (2) Reg. Lib. A. 1743. fol. 389# 


Dormer verfus Fortefeue^ April 1744. 


Cafe 47. 


T his caufe came on again before the court upon the s* »nte % 
equity referred. » 

* ' . ^ 18 Viii. io8. 

. pi. 2 . 316 . pi. 23J 

*i Vin. 474. pj. a. S. C. Clear botk In law and equity, and from natural juftice, that the pUia:i^ 
from the Ueath oJ his father, the time when hU title accrued, is intiUed io the rents and profits, 


Mr, Solicitor General, counfel for the plaintiff, faid, the 
queftion is, Wliether this epurt can decree the plaintiff an 
account of rents and profits from the time of his title accruing, 
which is from the death of his father Eufebe Dormerf whp died 
the 3d of Septembetf 1729, 


VoL. III. 


I 


The 



134 


CASES Argued and Detentdned 

Dormx« t. The plaintiff was obliged to come into this court, in order t6 
FokTxtcvie* family fettlement produced at the trial at law, for the 

defendant wrongfully detained it, notwithflanding he had got all 
the lour parts in his own hands, and pleaded himfelf a pur- 
chafer for a valuable conlideration. 

Lord Talbot^ at the hearing, direfted the deed to be produced 
at the trial at law, in order to determine the title there, and the 
bill to be retained for a twelvemonth, and a term for years to be 
removed out of the way, and all further direftions to be referv- 
ed till after the trial. 

The original bill, befidcs, prays general relief (i). 

The plaintiff’s title having been eilablifhed at law, he is now 
intitled to a complete relief, an account of the rents and profits. 

For if he has not the rents and profits as weU as the eflate, 
he has not complete juflice done. 

There arc cafes where at law a perfon may not recover rents 
and profits, and yet this court will direct it, where it has a pro¬ 
per jurifdi^ion, as in an a£fion for rents and profits, which is 
in the nature of an adlion of trefpafs, if the perfon dies againfl 
whom it is brought, moritur cum perfonoy but this court will dire6l ’ 
an account of rents and profits notwithflanding. 

[ 125 3 It is faid, that if the court decree an account of rents and 
profits, that it muft begin only from the time of the fupple- 
mental bill. 

But the court, wherever they decree it, do it from the time 
of the title’s accruing. 

There were no laches or neglect on the part of the plaintiff, 
for his father died the latter end of 1729, and the plaintiff 
brought his eje£lmcnts in 1731, and his original bill in 1732. 

By the flatute of Gltucefiery damages in an aflize are given, 
and after a trial in ejeftment, there can be no other way of 
meafuring the damages, but by rents and profits. 

It was obje£led at a former hearing, that the flatute of limi¬ 
tations has barred the plaintiff from carrying back the account 
any further than the filing the fupplemental bill, fix years having 
incurred before it was brought. 

But when this matter came on, March 20, 1741, and the 
demurrer and plea was argued, this obje^ion was over-ruled, 
and is now out of the queflion. 

Ixird Chancellor afked if the original bill charges the defend¬ 
ant Mr. Juflice Fortefeue to be in poffeflion of the eflate, for'lt is 
admitted that it does not pray fpecifically an account of rents 
and profits, but only general relief. 

Mr. Solicitor General: The bill indeed does not charge pof- 
feflion in the defendant, but it fets forth that the plaintifiF has 
brought ejc£lments againfl him. 

The cafes cited by Mr. Solicitor General and the reft of the 
counfcl for the plaintiff, were Coventry verfus Hall, 2 Ch, Caf. 

134. id. in 2 R^ep. in Chan, 134. The Duke of Bolton verfus 


(i) And that the deed of ftttlement tiff’s benefit, 
anight be depofited in court for the plain- 325. 


Fe^. Lib, A. I734« fol. 

Deane^ 
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leaflet Prec, in Eq» $i6, Bennet verfus Whitehead^ 2 P. Wms* 
644. 1 Vern^ Jnon. 105. f 

After they had finiffied, his Lordihip adjourned the caufe; 
and on the ad of Junty 1744, it came on again, when Mr. 
Attorney General for the defendant faid, that the avowed end 
of the original bill was not to try the right in a court of 
equity, for it does not pray polleflion, or the title-deeds to be 
delivered up, or the eftate; neither does it aflc an account of 
the rents and profits^ nor charge the defendant with the receipt 
of them. 

The decree of this court, and of all courts, mult be fecundum 
allegatay as well as probata. 

The decree has been already made for all the purpofcs 
prayed by the original bill, namely, that the deed ftiould be 
produced, and a term for years removed out of the way at the 
trial at law. 

Where the right can only be determined at law, and the plain¬ 
tiff cannot come here originally for the determination of the 
right, there is no inftance where this court will decree an ac¬ 
count of rents and profits. 

The plaintiff has gone altogether on the foundation of its 
being a legal right, dates it fo in his bill, and has not prayed 
the court to determine the right in any fliape whatever. 

The court cannot fay now, that the final right to the inherit- 
atice is determined, for Mr. Juftice Fortefeue may, upon the new 
ejcdlment brought by him, recover it again; and therefore, if 
the court Ihould decree an account of rent ami profits, it would 
be decreeing at the fame time, that the right is abfolutely de¬ 
termined, and for this reafon, while the ejeftments are depend¬ 
ing, this court cannot properly decree an account of rents and 
profits. 

In the cafe of Coventry verfus Hall, the court there decreed 
the rents and profits, becaufe they had determined the right 
to be in the plaintifi^ which differs it very much from the 
prefent cafe, • 

The plaintiff did not make an aflual entry till OSlober 1736. 

As the original bill did not extend to this, what they call a 
fupplemental bill, is, to all intents and purpofes, to be con- 
fidered as an original bill j for where a party brings a fupple¬ 
mental bill, and prays a new relief, it muft be taken as an ori¬ 
ginal one. 

That the court may as well decree a perpetual injunftion, as 
decree the title deeds, which the plaintiffs pray by their fupple¬ 
mental bill, to be delivered up to them. 

^ Mr. Brown, of the fame fide, faid, the plaintiff elefted to try 
his title at law, and prays in this court a particular fpecies of 
relief j the producing a deed in order to enable him to try it 
there, and when this was decreed here, they had given him all 
the relief he alked. 

There was nothing pointed out in the bill, but only a dafi^ 
and impediment to his trying the title at law; for the only thing 
which was pronounced by the decree, or could 1m decreed, 

I 2 vas 
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CASES Argued arid Determined 

was’ the producing the deed, and removing the term out d 
the way. 

The deed b^ing in Mr, Jufticc Fartefajis hands, is no rea- 
fon why they Ihould have an aocount of rents and profits here, 
for after the deed was produced, they might have recovered the 
rents and profits at law j for they areas much recoverable at law, 
as the title itfelf. 

In the cafe of Benftet verfus Whitehead^ a pcrfon was pre¬ 
vented by fraud from receiving the rents and profits, wdiich 
gave this court the proper and only jurifdi£tion, the defendant 
knowing them in that cafe to be only leafehold lands, as he had 
the very deeds in his hands, and yet fets up a right to them as 
freehold. 

There is no pretence of any fraud here, for the plaintiff in his 
original bill has dated the whole title under the fettlement, and 
therefore nothing was concealed from him, that was neceflary for 
him to know. 

Where once a perfon has made his ele£lion to proceed at 
law, he mud lake his fate there (i)} and though there is a deter¬ 
mination in favour of the plaintifl' at law, yet a court of equity 
will not think this is a decifive determination, unlefs there is an 
application to the court, cxprefsly to prevent the quedion from 
being litigated again, and for a perpetual injunction. 

As there is a new cjeflmetu brought, till a trial has been had 
upon it, it is doubtful, at lead, whether the defendant may not 
recover the right again. 

That the fupplcmental bill is not properly fo j for it is a new 
relief which is prayed 

To fay, that by praynirg general relief under the original bill, 
they are intitici to an account of rents and profits, .would be 
carrying ir too far, and attended with bad confequences; for it 
would be allowing parties to take the advantage of accidents, 
wliich have happcn<’d after a decree, and which could not pof- 
fibly be forefeen ai the rime of bringing the bill. 

They cannot, for the plaintifl, (hew, that this court will 
decree account of rents and profits, ^'here there is no 
trud ftandinu in their wav, or any ignorance of tlicir title at 
law. 

'rhe ejeefments were brought before the filing of tltc bill; and 
if they have been gnilry of an error in br nging thofe ejetlmCntb, 
I do I'ot know that this court fits here to relieve ag undthe blun¬ 
ders of parties in ejeftments. 

Tiicy afterwards brought new ejeflmeyits, and recovered upon 
them 4 what hinders them then from bringing an a£lion of 
trefpafs for the mclhe profits? And it may be done with as 
much cafe, and iefs expence, than an account taken before a 
Mrdler. 

As to the dJlvery of the deeds, your Lordfliip will liot do 
it, as it will be laying the defendant under futh dilficuhiis as 


(i) P»/l 130. 


he 
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he can never get over, and will be equal in every refpe£l: to 
granting a perpetual injun^Ion, and preventing him from ever 
trying the right' again; and fubmitted, that the court ought 
to difmifs tlie bill entirely, as to tlie account of rents and 
profits. t 

Mr. Qerlcy of the fame fide, cited the cafe oiOnuen centra Aprice* 
I Ch. Rep. ga. 

Lord Chancellor, 

I am very well fatisfied in my opinion upon this cafe} the 
general queltion is. Whether the plaintiff is intitled to an ac¬ 
count of the rents and profits, and if lie is intitled to them, from 
what time ? 

The firfl divides itfelf into two confiderations : 

Firft, Whether on the fooc of his general title the plaintiff has 
a right to an account of rents and profits from the time of hU 
title’s accruing ? • 

Secondly, Whether in this court he has a right to demand 
them ? 

As to the firfl, nothing can be clearer both in law and equity, 
and from natural juflice, than that from the death of his father, 
the time when his title accrued, he is intitled to the rents and 
profits. 

TJicre wr.s a fettlcmcnt made in 1662, for a valuable con- 
fideratioti, and the plaintiff claims under the ufes of that fettle- 
ment, by which he takes an efi:ate>tail. 

Mr. Juflice Dormer who died laft,'was tenant for 99 years, 
with remainder to his fon in tail, which fon died in, the life of 
Mr. Juflice Dormer., and on his death the plaintiff’s father was 
intitled, and after his father died, tlie plaintiff himfclf. 

From that tim« he had a right in equity and confcience, and 
if prevented from coming at it, it mull be fome impediment in 
law or equity that hinders him from receiving them. 

It has been faid, the defendants being in polTcfllon under a 
title, or fuch a title as they were miflaken in, that if they had 
taken the proper method they might have made it good i and 
that Mr. Juflice Dormer and his fon might have barred the 
eflatc-taiJ, either by getting the truflecs to preferve contingent 
remainders to join with them, or by executing a feoffment upon 
the land, inllead of a fine to make a tenant to the pracipe. 

As to getting the truflees, or the heir to join, to make a te¬ 
nant to the pr^dpey that is a very uncertain thing, for I believe 
truflees to preferve contingent remainders would have been ex¬ 
tremely cautious ill confenting, as there was no marriage fettle- 
naent on foot, as a plaufible pretence for declaring new ufes, 
different from tliofe under the fcttlemcnt. 

As to the other way, 1 lay no weight upon that, for it is only 
fbying they miglit have done it by another method, which the 
law calls a wrong ; fuch a feoffment as that would have had its 
effedl, and could only operate as a diffeifin, and w'ouldhave gain¬ 
ed a freehoUl by wrong, and that might have made a tenant to 
the pracipe (i); but no prefumption of favour arifes from 
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CASES Argued and Determined 


Do* MIX r. thence, for it is a wrong at leaft, however it might have fub» 
FoxTucn*. ftantjgtcd the title at law. 


The plaintiflF therefore certainly was intitled to the rents* 
from tlie accrual of his title. 


Under the cir • 
cufflftances'of 
this cafe the 
plaintifi'hM a 
tight to demand 
an account of 
the rente and 
prohu in this 


The next branch of the cafe is more material, which is* 
whether the plaintiff has a right to demand an account of the 
rents and profits in this court; and I am of opinion, under the 
circumlfances of this cafe* he has a right to come into this court 
for that purpbfe. 


court. 

The Anenyanou* 
cafe in i Fer-ti, 
305. t^anote 
of a cafe only* 
and imperfctt. 


There are feveral cafes where the court will do it, and fcveral 
to be fure where they will not*; but I can by no means admit 
the latitude in the Amn. cafe in 1 Fern, 105. or rather in that 
note of a cafe *. 


Wheie an infant *For if a man brings an ejefiment bill for poflellion, and an 
tte*fand,**and to ^‘^couiit of rents and profits, where there is no mixture of equi- 
have an account ty (0> the court wiii oblige the plaintiff to m.ikc his legion to 
thc«?urt here, or at law, and if at law he mull prorced for the 

may elect him whole tlterc; that cafe might very polTibly be a bill brought by a 
to proceed at prochein nmy for an infant, or attended with fonie fpecial circum- 
fiances omitted by the reporter : if it was the bill cf an infant, 
mefiic profies. who has a right to come here, the court might elco; mm to pro- 
[ *1^0 ] ceed at law, and retain the bill for the mefne profits. 

But as I faid before, there are feveral cafes where this court 
does decree an account of rents and profits, and that from the 
time the title accrued (2). 

Where there is As where a man brings his bill in this court, where there is a 
m tnift, truft, and upon a mere equitable title, there he fhall recover the 

title, the pUin- cftate, and the court will give him an account of the rents and 
tiff fliaii have profits, and that from the time the title accrued, unlefs upon 
Ae*rcn*u and Ip^cial circumllances, and then they will reftrain it to the time 
profits from the of bringing the bill (3) j as where the defendant had no notice 
time the title of the plaintiff’s title, nor had the deeds and writings in his 
^w*are''fpe-* cti^ody, in w’hich the plaintift'*s title appeared, or where the 

ciai circum- title of the plaintiff appeared by deeds in a ilranger's cufiody. 
ftaoces to re- 

ffraia it to the bringing of the bill. 


* Where a man is pnt to his eleftion, whether to proceed at law or in this court, 
if the bill be for the land, and to have an account of th**- mefne profits, he may cleft 
to proceed iu an ejeftonent at law for the poffefiion, and in equity upon the account, 
bccaufe at law he can recover damages for mefne profits from the time only of the 
entry laid in the declaration. 1 Fern. 105. 

(») TiUey y. Mridges, Pre. Cba. 25*. (2) Dntry y. Druty, 1 Cha. Rep, 

Omen y, Apriee, 1 ( 3 fa. Rep, 32. Fenbl. 49, aod the cafes cited in the note* 
7 *eati/« vf Equity i vol, Pbtttn y. infra. 

Simp/tHp 2 Vim. 724. (3) Dean v, Wade, i Cba, Rep. 48. 
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So where there hath been any default or laches in the plain- 
tiff, in not aflcrting his title fooner, but he has Iain by, there 
the court has often thought fit to rellrain it to the filing of the 

bill* filing of the 

billy where there has been tijy default in the plaintiff in not afferting his title looaer. 

So in the cafe of a bill brought by an infant to have pofleffion ^*^J^*”*^*” 
of the eftate, and an account of rents and profits, tlie court will enters 

decree an account from the time of the infant’s title accrued, for asguarJian or 
every perfon who enters on the eftate of an infant, enters as a 
guardian or bailiff for the infant (i). ’ 

There are other cafes where the court will do it merely 
ipon a legal dtle, as wherever the plaintiff has been kept out 
of it by fraud, rnifreprefeiitation or concealment of the de¬ 
fendant (2). 

So in the cafe of dower, if a widow is intitled to dowcf, and vt'here a widaw 
her claim is merely upon her legal title, but cannot afeertain the ^g**y‘*u*” * 
lands out of which (he is dowable, this court will alfift her to legal tide, but 
fiud out the lands, and the court will order her to proceed upon “"not afteruln 
a particular part, and referve the further confideration till after court*wiiiaiiift 
judgment, and if her title of dower is cftabliflied, will * give her hertofina them 
profits from the time not only of her demanding, which is the 
time fljc is to have it in her writ of dower, but will give it her from cftabuihed, will 
the time of her title accrued, tho’ the ilatute of the 9 Hen. 3. her the 
cb. j, gives ^er damages only from her demand (3). the^thne^ofthe* 

d«mand ouly, but from the time her title accrued. 

[ *13* 3 

I will put this cafe j fuppofe a widow intitled to dower of an If a dowrefs 
eftate, upon which a term for years was ftanding and ftiC 
had her title of dower out of the reverfion of the term, and fhe moved, which i» 
comes into this court to have it removed out of the way, they « fati»ficd one, 
will decree her an account of the rents and profits from the ^“ree'hlr'an 
time of her title accrued, and will fet the term as a fatisfied one aesoiint of the 
out of the way ; but if that term had been out of the way, and ana pmfiti 
ihe had no need to come into this court, it would have been title ac- 
Otherwife (4), cmed j but if 

the term had 

been out of the way, and Ae had no need to come here, it would have been othcrwife. 

Then confider how far the prefent comes up to this cafe; it 
appears that the fettlement under which the plaintiff’s title arofe 
was in the hands of the defendants, and detained by them, tho’ 

I do not fay it was fraudulently obtained, but ttill the plaintiff 


(l) So Bennet v. mUeheaJ, Z P. fP. 
645. Tiilej V. Bridges, Free. Cba. 25a. 
5 > 7 * ^ 

(a) Duke of Bolton v, Deane, Free, 
( ba. ^16. 

(5) In Curtis V. Curtis, z Bro, Cba. 
Rep, 633- TheMafter of the Rolls ob- 
ierved, “ that XiOrd Mardwicke’t words 

1 


** mull have been mifconceived by Mr. 
" Atkyns, as to what he lias fuppofed tQ 
** have faid in refpeA the time, from 
** which the fiat. 9 Hen. 3. gives the 
“ widow damages.” 

(4) Fide Curtis V. Curtis, z Bre.^Cha* 
Ref. 6 zo. Delvtr v. Hunter, Bunk. 57. 


could 



CASES Argued and 

P»KMKa V. could not come at it •withwt the qJJlflanee of this court (i), Tlie 
<f«*irx»cv£. it is true, brou^it his eje£iment before he brought his 

bill here, and from hence the defendant’s counfel have inferred 
that he knew his title} but how did he know it why, only 
by guefs, for it is plain that the plaintiff did not fo 
much as know there was this 200 years term ftanding out, 
for the deed by which it was created, is not fo much as men¬ 
tioned in the bill, and he only knew it by its being read in 
tlie caufe. 

This is one reafon which weighs with me. 

The ftrength of There is another ground ftill remaining, and a ftrongcr one, 
the^preiv-in cafe j-bat I think this to all material purpofes an equitable title : here 
mfreequiubie 'S’ ^ term Created of 200 years by the fettlemcnt, the legal 
title, die legal eftatc was ill trullees, and the term was appointed likewife to 
' be°° attendant on the inheritance, fo that it was a plain bar in 

ingTii truftecs, thc plaintiff’s way at law; and he having then brought his 
and appiiinted to ejectment at random, Lord Talbot ordered the bill ter be re- 
thc'hi^riunce ^ twclvcmonth, that he might, if he pleafed, bring % 

and for that rea new cjcftnicnc. 
ion a bar in 

vhe pUinttlt’s way at law. 

Befides, if the plaintiff had known any thing of this trufl: 
term, he w'ould certainly have made thc.truftecs parties to the 
fuit, that they might convey to him, if he Ihould eventually ap¬ 
pear to have the remainder in the inheritance. 

But notwithftanding this court has undoubtedly a jurifdl£lion 
with regard to decreeing rents and profits, yet if the plaintiff ■ 
has not taken a proper remedy, or proceeded in a proper method 
jio have an jiccount, he cannot be imitled ; and whether he is or 
not, will depend upon two things : 

£ 132 J As to the nature of the original bill. 

Secondht) Upon the fupplcmental bill. 

As to the firft, it has been infilled fur tlic defendants, tliat it 
is brought for another purpofe, diverfo itiiuitUt and is confined 
merely to the difeovery of the fcttlement, and for producing the 
deed on thc trial at law. 

If there Unot To bc fure, if the plaintiff has not made fuch a cafe by his 

made b *the intitlc him to an account of rents and profits, it is 

as wiiltn- rightly fiiid, tliat his praying general relief will not intltle him ; 
title the plain- though Mr, Dobbins^ a counfel formerly in this court, ufed to 
counTo^rencs fraying generai relief was the next beft prayer to 

, and protits, Lord’s prayer (2). 

■ praying gene- 

fal relief will ipi intitlc him tb it. 

(i) The plaintjff by his fnpplemental “ cern the faid premifes, may be deliver* 
bill pfayed (befides the account of rents “ cd to him.” i/i. 1743. fol. 

and profits), ‘f that the faid deed of fet- 344. f'ule Tiwufendv. Afi, peft. 340. 
tleut^nt, and the duplicates thereof, n«i/ ^a) v. a vol. 3. 

all other deedf cmd Vfrith^Sf which com- 
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The bill then, no doubt, is martihcially and 'defectively Domntm m, 
drawn, ,for want o»f Ibfull a charge as might have been laid of 
the poflelfion in the defendant: but then the plaintiff haf charg- ^’***^^ 
ed that he has brought ejeCments ag-ainfl the defendants for this he luiX<>ught 
eftate, which is tantamount to* charging poffeflion. And the ejeftmcno*- 
deiendant, Mr. Juftice Forhjcuey actually by his anfwer admits 
himfelf in pofl'ellion. eftate, i« unta> 

nioant to charginc pofteftion in the defendant* 

Where the defendant’s counfel would confine the general re- ’W'bereaWliii 
lief, prayed by the original bill, to the producing the deed at 
the trial, they are miitaken in the nature of the bill, for the deed or iur pet- 
bill d’fires not only that the deed may be produced at the trial, 
but delivered up for the benefit of the plaintiff j and what puts nweifar"; 
it out of all doubt, is, that here is likevvife an aflidavit annexed otherwife where 
of the want of the deed, which makes it a very ftrong cate for **** **'*^'*5 
the plaintiff, becaufe the annexing an affidavit is, where the thcjurifdiaion 
plaintiff has an intention to change the jurifdiCion from a court trom a court of 
of law to a court of equity ; and if the bill was merely for a dif- 
covery of a deed, or for producing it at law, no affidavit is ne- 
ceffary *, and this is the conftant diltintliou. 

And as this appears to be the nature of the bill; fo I think HadthetruftcM 
my Lord Talbot underftood it in this light; and if the truftees 
had been parties to it, the court might have decreed pofieffion, court might h*ve 
and a conveyance of the trull eftate, if they thought it a clear decreed poflef- 
point for the plaintiff, or might do as hoxd Talbot has done, fion»n'i^ coa- 

dircC a trial at law when it is doubtful. truft"*ftate,^ if 

the point had been clear with tire plaintiff. 

Here his Lordfhip has Hkewife decreed the deed to be pro¬ 
duced at the trial at law, and that the term for 200 years 
fhould not ftanJ in the way, and referved all further con- 
fiderations. 

It is all otic as to the jurifdiCion of the court, whether they [ *33 J 
make ufe of one mode of expreffion in drawing up their decrees, 
or another, or whether they dircC the parties to proceed in the 
ejeCment, or a trial at law: but if the very truftees of this 
term had been before the court, 1 would not have dircfled an 
alfignment of this trull, till the point in relation to the title had 
been firft determined. 

I am of opinion that the original bill extends to every thing 
which is now infilled on by the plaintiff, and that I ought not 
to confine it to the Angle matter of producing the deeds at the 
trial; and that in the firft place, the court under this will may 
very properly give dire£lions as to tlie difpofition of the title 
deeds. 

But fuppofe the original bill to be as defe£live as the defend¬ 
ant’s counfel would have it, could any thing be more proper 
than to bring a fupplementa! bill, to put this matter in iffue, 
f^ud to fupply die dcfe£ls of any in the original bilh 
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I3J CAS ES Afftied and DetSermined 

.Dovms* V. Supplemental bills are often brought eren in aid of a decree 
Vmtbicvs. court, as in a decree to account for want of fulldirec* 

Whewfuiidi. tion before; and dire£fions are given under the fupplemental 
iMtti^ngi!pn matter Ihould be connedled with the former 

a tuppiemenui decree, 
kill nuy be 

fcrtught in aid of a decree of th» court. 


^ntd^and'the plaintiff’s Original bill had not prayed this general re- 

•rfglnai ought* very proper to bring a fupplemental bill that he may 

«o be confidered have an entire relief; and I think that they ought to be con- 
***"*a^dtt*** fidcred as one bill, and connected together. 


aether. 


The Duie of 

BoltoH V, Deane, 
a mere legai ti« 
tie, and was a 
Jlroog cafe for 
leaving it to 
law, and yet an 
acceunt of rents 
and profits was 
decreed in this 
court. 


* All the cafes which are material have been cited, the firfl: 
cafe was that of Coventry and Hall (i), or H^^l, which was only 
a qticffionable title where a recovery could not be had at law. 

The cafe of the Duke of Bolton verfus Deane, is merely a title 
at law, and therefore applicable to the piefent point, for I do 
not know that the Duke of Bolton could be faid to be out of 
poffeffion ; for where the tenant held over after his term expired, 
he was by fufferance only, and therefore his pcffeflion was the 
Duke of Bolton^ & poffeffion (2); this was as ftrong a cafe to leave 
it to law as could be, and yet the court decreed under that bill an 
account of rents and profits. 

Benuet Whitehead (3), is a much ffronger cafe, and 

more (imilar to the prefent; I was of counfel in it my fell, and 
as it is in the book and alfo upon memory, it was a mere legal 
title, and there the deeds were in the cuftody of the plaintiff him- 
felf, here in the defendant’s hands, and therefore tlris is a ftronger 
«afe. 


t *34 1 Still it is obje£ted that where a man is hona fidei poffiffor, he 
{hall not account according to the rule of the civil law ; and the 
rule of this court, and ^e civil law, is ilronger in this refpe^ 
than the law of England. 

Tob«ai«ff<r But where a man (hall be faid to be bona fidei pojfejfor, is, 
whe^^tlf^^er* perfon poffeffmg is ignorant of all the fafts and cir- 

cumffances relating to his adverfary’s title: which could not be 
ignorant Qf all here, for Mr. Juilice had all the deeds, and the very 

fcttlcmcnt itfelf on which the title depended. 
teiacHig to his Another objection has been made, that though the plaintiff 
•dvezfaiy's title, has obtained a verdi£l at law, this is not a final determination 
of the parties* right, and therefore the court ought not to decree 
an account of rents »id profits, becaufe a new ejed^ment Is 
now depending, and the defendants may poffbly recover the 
effate back again. 

This would narrow the jurifdifition of the court too much. 

There are inftances where upon a mere legal title the court 
hkyt decreed an account of rents and profits, as in the cafe of 
an infant who brings a bill for poffeffion, and for an accotmt of 
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rents and profits, and yet diey do not decree a perpetual injunc- ». 

tjon, though they decree an account of rents, 

Suppofs an heir at law brings a bill for difcovety of deeds Though «& * 
and writings, and for the mefne profits, and the court decree 
him the deed, bfc, yet if the defendant Ihould afterwards at the d^i a^** 
law make out out a better right than he did here, this court mefoe profits 
would not difiurb him in it, but affift him in recovering the yeUf^ 

deeds back again. defendant afters 

wardi at law 

Ihould make out a better right, this court would aiSft him in recovering back the deeds agaiu^ 

If I was to delay decreeing the account of rents and profits 
now, it would be attended with infinite inconvenience, and 
therefore I am of opinion that the plaintiff is intitled to an ac- 
count of the rents and profits from the-time of the plaintiff’s 
title accruing, which is from the death of his father in 1729. 

And as to the deeds and writings let them be brought before 
the Mailer, upon oath, and as to the difpofition of them, 1 fliall 
referve the confideration of that till the final right to the inhe¬ 
ritance is determined. 

The opinion of the Judges in the Houfc of Lords, in the calc 
of Dormer againft Forte/cue, as delivered by Lord Chief Jultice 
Willesy 1 apprehend will not he unacceptable, and therefore ven¬ 
ture to give it to the publick, and hope in fuch a liianner as 
not to do any injury to the memory of that very learned and 
able Judge. 

Smith on the Demife of Dormer agalnfi Pachhurjl et aP the *3/! 

»f February 1741-2, on a fVrit of Error in the Houfe of Lords* 
from the Judgment in B* R» Mich, 14 Geo, 2. Cafe 48* 

L ord chief Jullicc Willes ; In purfuance of your Lord- S. C aStn. 

Ihips* order, I and my brethren have met to confider of 
the queitions propofed, and ar^ unanimous in our opinions} but 
as it is a point of great confequence and nicety, your Lordfhips pi. 8. 
will excufe me if I take fome time in flating the cafe, and the 
reafon of our opinion; which I lhall do in as clear and intelligi' mouflyofopi- 
ble a manner as I can: Mr. John Dormer in the year 1662, upon dwt 
the marriage of his eldeft fon John Dormer, made a fcttlement of 
his ellate with feveral limitations; and as the quellions in the RobirtDormmr 
caufe arofe upon the words of the fettlement which are agreed 
on both fides, I fhall repeat them: After limiting an effate were» 
'to his fon John Dormer and the heirs of his body, lip limits bar» foragoud 
** his effate as follows ; and in default of fuch iflue, to the ufe 

and behoof of Robert Dortrier* one of the brothers of the faid truftee* during 
“ John Dormer, for the term of 99 years, if he fliall happen life ofiifl- 

fo long to live; and from and after the death of the (aid ^ 

,, ' could not Iwsajr 

a& defeat the remainder .men without the conien£ and joining of the truAcea during the lift of icato* 
Utrmtr, aa rite freehold was in them. 
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Such ac<tn{lr()r- 
rion ou£ht to be 
made »f deeds, 
tJt res m^xis 
teat fsiam pertat. 


W«rdt are not 
the pcincipjL 
things in adeed^ 
but tbe intent 
tkt grantor, 
and though the 
judges have jiu 
power to alter 
them or infert 
othciv, yet they 
ought to con-r 
(trhc them the 
tapft agreeable 
t* hit mtaning, 
tmi rejed any 
lAtat arc ia{enii> 

««r 


, CASES Argwd and Detcrinincd 

Robert Dormer, or other fooner determination of the eftate 
limited to him for 99 years, to the ufe and behoof of ST. 5 . 
and J. R* and tlieir heirs during.~the life of the faid Robert 
« Dormer, upon truft to preferve the contingent ufes and eftates 
“ herein after limited from being defeated and deftroyed, and 
“ for tliat purpofe to make entries and bring a£lions, as tho 
“ cafe (hall require j but to permit the faid Robert Dormer 
“ and his afTxgns to receive the rents and profits of the faid 
** eftate during the term of his life, and after the end or other 
“ fooner determination of the faid term, to the ufc and behoof 
** of the firft and every other fon of the faid Robert Dormer in 
“ tail male, with remainder in the fame words to Fleetwood, 
another brother of the faid yohn Dormer, remainder to Peter 
“ another brother, and the lall remainder to Eiifebe the father 
of^ the leflbr of the plaintiff for 99 years, if he fo long live, 
** remainder to the truftees in the like manner as in the linii- 
“ tation to Robert Dormer, and to the fir (I and every other fon 
** of Eufebe Dormer \i\ tail male.” Robert Dormer had one fon 
Fleetwood, and when he came of age Robert and his fon Fleet- 
wood levied a line to make a tenant to the pracipe, and fuffered 
a recovery, in which Fleettfoood was vouched ; the fon died with¬ 
out ifiue, then Robert Dormer died, leaving no other fon, but 
four daughters. Fleetwood and Peter are'both dead without 
iflue, and Eufebe being dead, his fon, the leflbr of the plaintiff, 
and the nearell furviving remainder man, made his a< 9 ual en¬ 
try within five years, and being fo foiled demifed to the plain- 
till', { 5 ’c. 

The two qucfllons propofed by your Lordflxips were firfl, 
whether the remainders limited to the firll and every other fon of 
hujebe were good remainders in their firll creation ; and fccond- 
ly, whether iliu line and recovery fuffered by Robert Dormer and 
his foil barrcil thefe remainders. 

Before I proceed to the queilions, I fhall lay down fome gene¬ 
ral rules and maxims of tlie law, with rcfpe£l to the coniiiuc- 
tion of deeds firfl. it is a maxim, that fuch a conftru£lion ought 
to be made of deeds, ut res mngis valeat quam pereat, that the 
end and dcfigti of the deeds fliould take ellet^ rather tlian the 
coafrary. 

Another maxim is, that fuch a conflruAior. fliould be made 
of the words in a deed, as is moft agreeable to the intention of 
the grantor, the words are not the principal things in a deed, 
but the intent and defign of the grantor j we have no power 
indeed to alter the words or to infert words which are not in the 
deed, but we may and ought to conftrue the words in a man¬ 
ner the moft agreeable to the meaning of the grantor, and may 
rejfi£l any words that are merely infenfible : thefe maxims my 
Lmds are founded up0n the gteateft autliority. Coke, Plowden, 
and Lord Chief Jultice Hale, and the law commends the 
aftutia, the cunning of Judges in conftruing words in fuch a 
planner as fliall beft anfwcr the intent} the art of cpnftruing 
'words in fuch a manner as fliall deftroy the intent may fliew the 
ingenuity of counfcl, but is very ill becoming a Judge. 

Having 
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Having laid down thefe maxims-, I (hall proceed ? in this cafe Sihrif v. 

the intention of the party cannot be doubted, the grantor mani- ***«****<^'» 

feftly intended to continue the eftate in his name and Wood as far ^ 

as he could by the rules of law, the law will hot admit a per- perpetuity,*y«* 

petuity, but the intention of the party fo far as is connilent with the intenUpn of 

the rules of law ought to be obferved. the party, 

o _ as i» conuftenC 

unth its rules ought to be obferveiL 


In this cafe it was faid that the intention of the party by The plain intent 
appointing truftees to preferve the contingent remainders, was 
only to preferve the eftate till there wete ifliic of Robert Dor- naiitfor9oyeart 
i«er, and that they were not meant to preferve the diftant re- was to 
mainders; but if this had been the cafe how came Robert.Dor- hi 7 'fo,i*froin”** 
mer not to be made tenant for life, for even though he had been barring the 
tenant for life, the truftees could have preferved the remainders 
till his fon came of age j but the plain intent of making him tc- thHoinin^g of "** 
nant for 99 years only, was to prevent him and his fon from the truftees. 
barring the eftates In remainder without the joining of the truf- 
tecs, the effefl of which is, that it could not be barret! without 
the confent of the truftees during the life of Robert Donfier, 
which is going as far as the law will permit. 

. The objeftions to the limitations to the firft and other fons of 
Eufebcy were thefe; firft, that the commencement of the 

eftate to the truftees and to the firft fon was at the fame time, Q 137 J 
and confequently the latter limitation was void. Secondly, That 
the limitations were inconfiftent, and therefore void ; and third¬ 
ly, that where there is an eftate limited upon two disjunctives, 
which cannot ftand together (becaufe if one happens the other 
cannot) that in fuch cafe it fhall take effcCl: upon neither, but 
the fcttlement (hall rather be conftrued to be void. 

As to the firft we are clearly of opinion, that the limitation of 
the eftate to the truftees and to live iirft fon, (ffr. commenced at 
dillerent times j in fupport of the firft objeClion it was faid that 
an eftate limited during the life of anotlier to cbmmence at his 
death, is void } this is certain, but when the deed goes on and 
fays, or other fooncr determination of the term for years, this 
manifeftly fi.xes a commencement of the eftate to the truftees, at 
the determination of the term, which might happen not only by 
efBuxion of time, but may take effcCl by furrender, or forfeiture, 
feveral ways, in the life-time of Robert Dormer or Rttjehe: and 
we are of opinion, that the eftate of the truftees might fo com¬ 
mence ; but the'eftate to the firft fon, Cs'e. could not commence 
till the death of their refpedive fathers. 

It is faid by my Lord Coke, that tlie word term, though it is The word term,' 
more properly applied to a term for years, yet may mean an though more 
eftate for life, and it is plainly in this deed ufed in that fenfe: 
the truftees are to permit Robert Dormer ^ to receive the years, yet may 

profits during the term of Ids life; and the eftate to the chil- me^aneft<tte 
dren is not to commence till the end, or other fooner determi- 
nation of the faid term, which, by referring the relative to the 
laft antecedent, muft mean the term of his life ; as to the words 

fooner 



CASES Argued and Determined 

\ SMiTa Tr ^ner dttermnatioHf inferted after the eftatc for life, thele are m- 
*’*«**»“"• fenfiblc, and maybe rejcacd; they were probably thrown in 
eurirente calamo^ at by following a precedent, and if the pre¬ 
cedent was before the refonnatipn when there was a civil death, 
as well as a natural, by enteiing into religion, it might then 
have a meaning. 

As to the fecond point, fince we are of opinion that there 
was a different commencement of the eftates limited to the truf- 
tces, and the ifliie in tail, there is no inconfiftency. 

As to the third, it is highly abfurd, and againfl rcafon, and 
I think againft law too: but in fupport of this, the cafe of 
Camberford and Birch^ 2 Lev* 157 * cited by the defendant s 
counfel; there the fettlement was with a provifo, that in calc 
none of the brothers or fillers of A* or any of the children be 
living, then immediately, or after a term of 21 years ended, to 
the ufe of B* C* and D* his brothers, fuccefTiyely in tail male, 
remainder to the plaintiff: A* died without ilTue, B. and C. 
died without ilTue male, but B. had iffue a daughter; and A* 
.£ *3® 3 himfelfhad lifters living; this the court held to be one fen- 
tence, and a condition precedent; that none of the brothers^ or 
lifters of A. or- any of their children be then living, and which, 
as it had not happened, ail the remainders were void, and 
judgment for the defendants ; and it was not at all determined 
on the neceflity there was, that the remainders fhould take 
efFefl on both diajunflives ; but that cafe does not come up to 
the prefent, for it was never intended that the remainder Ihould 
veft on the death of Robert Dormer^ but as appears by the ex- 
prefs words on a determination of the eftatejfer 99 years before 
his death, and fuch a conftruaion as the defendant’s counfel 
contended for, would deftroy not only the remainder to Eufebe^ 
but every one of the remainders limited by the deed, except the 
remainder to John Dormer and his heirs; and the words of a 
deed muft be extremely ftrong, ^which would induce us to con- 
ftrue all the limitations in the deed to be void: we therefore are 
of opinion, that the limitations to the firft and every otlier fon of 
Eufebe, were good remainders. 

As to the fecond principal queftion. Whether the limitations 
to the firft and other fons of Eufebe^ were well barred by the 
fine and recovery, widiomt the joining of the truftees ? It was 
infifted upon, to fhew they were barred, firjl^ that no eftate at 
all veiled in the truftees : fecondly^ if any eftate veiled, it was a 
contingent eftate, or a right of entry only} and, thirdly-, that 
whatever eftate it was, it was cffcftually barred by the fine and 
recovery* 

As to the firft, we are of opinion, that an eftate commenced 
Ip -the truftees immediately after the determination of the term 
far years, by effluxion of time, forfeiture, or otherwife. 
2 ^****^“ As to the fecond, whether the eftate to the truftees was a 
•sar,'ii^ram- veftcd or contingent eftatc, appeared to us the great djfflcufty 

it iMwtd late ttftSt or not, is by no means the true legal definition of it} for if an eflate ^ 

t# A, itt life, remainder to B- and the heirs of his body, this is a ve&ed remainder, notwdaftandii^ 3* 

■laf Ao widMutheutofhis body, befiuc the deatStof^ and the remaioderaevet take effettiapolTefiioiu 



in file ^Time ol ChaiiceUor Hauswzccb. 

in the cafe} the do£Jrine of contingent rejtnainders 19 very nice p®***” 
and intricate, and if wc were to cite all the caft^s in the books, **“ ** 

I fear we ftoald rather puzzle than expirin the diiScultr: 
the definition of a contingent remainder, laid down by tne 
counfel for the plaintiff, that a remainder was contingent when 
it was uncertain whether it would take effcfl: or not, is, by no 
means, the legal notion of a contingent remainder *, it is not the 
uncertainty of uking effect in pofleffion tliat makes it contingent 1 
if an eflate is limited to A. for life, remainder to B, and the 
heirs of his body, every one will allow that this is a vefted re¬ 
mainder; and yet, it muft be allowed, that it is uncertain, 
whether J?. may not die without heirs of his body before the 
death of A* and confequently the remainder may never take e£rc£); 
in pofTeiTion. Z 130 1 

We have conGdered this point a good deal, and are of opinion, Aii contingent 
that all contingent remainders may be reduced to thefe two heads ^ 

where a remainder is limited to a perfon not in tw^hcadi}^, 
being, and who may poflibly never exift; and fecondly, where a where a remaia- 
remainder depends upon a contingency collateral to the con- a*^erfon*'ot1«* 
tinuance of the particular eflate : 1 will give an inflance of each : bc^ng, 'wd wh» 
If an eflate is limited , to A. for life, the remainder to Grfl his fon n»ynev«re*ifti 
before he has any child; this is a contingent remainder of the 
firfl kind, for it is uncertain whether he will have any fon : If pends upon a 
an eflate is limited to A* for life, and after the death of y, S. 
to B. in fee, or after % S. fhall come from Rome ; this is a ^ntinuance 
contingent remainder or the fecond kind ; for it is uncertain what the particular 

time y. S, (hall die, or fhall come from Rome : for as the law, •^**** 

for many good reafons, will not permit the freehold to be in 
abeyance, it expe£ls^e contingent remainder to take place when 
the particular eflate determines, and it cannot immediately veil 
in thofe cafes, when it is uncertain whether the contingency 
will happen. 

The prefent cafe comes under neither of thefe heads, the 
truftees are in being, and capable of taking: the eflate docs 
not depend upon any contingency collateral to ihe continu¬ 
ance of the particular eflate; we, therefore, are of opinion, 

that, fubjeA to the term of 99 years, a good eflate of free¬ 
hold veiled in the truflees during ihe life of Koiert Dormer {2). I 
will put one cafe; fuppoGng a perfon grants an eflate to A, 
for 99 years, if A» fhould fo long live, and after the death of 
A> to another ; fuppoGng A, fhould outlive the term, or com¬ 
mit a forfeiture, is not the freehold veiled in the grantor dur¬ 
ing the life of A. and has not he a power to enter, aqd if he has 
an eftate in this cafe, may he not grant it away upon the fame 
terms, and would not his grantee have the fame eftate ? But 
confider what would be the confequence, if the truGees do 
not take but upon a contingency, their heirs cannot take; 

(i) See Mr. Fearne*s diviGon of Con- . (*) Dumcomb v. Duntombf 3 Ltv, 437. 
tingent Remainders, Effe^ on Contingent Fearntt 151,10157. 

Remmnderjf page 3. to 11 • 
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•Mim r, and if tlic tmfteea die before die contingency happen, the li- 
'ACMHuMSTt ujjtgtjQj, to fail,. and .f the eftate limited here to 

the trudees is connngent, fo are the limitations to irudees in 
all fcttlements, and con{» ijuently all the fettlemetus» for th fe 
aoo years, ever fince the datute of ufes, may be qucdioned : 
But can we conceive, my Lords, that every one has been mif- 
taken for thefe 200 years, and that this iitw light is Jud now 
arifen to us ? Surely it is a much led evil to make a condru£tion, 
even contrary to the common rules of law, (though I think 
this is not fo than to overthrow, I may fay 100,000 fcttlements; 
for it is a maxim in law, as well as reafon, communis error facit 


JUS, 

Aright of entty As to the right of entry, I fliould fcarce have thought itde- 
ri«jy*iupi>ofcs ferved an anfwer, but that fome w eight has been laid upon 
l^h opinion, that a right of entry always fuppofes an 

edate} for what is aright of entiy, without a right to hold 
• righttohoid and rcccive the profits; therefore, I have always thought, that 

if an edate is granted to a ma« referving rent, and in default of 
•wrftarfbe payment, a right of entry wis planted to a dranger, it was 
ertnted to a (|) ; a cafe was cited to endeavour to lliew, that a right of 

entry might fubfid without an edate; but T am inclined to 
default of pay- tliink. fomc tTiatcrial circumdances in that cafe are omitted, and 
”|^|*» "J***** of arc agreed in our iudgment, that the law is oiheiwife ; and for 
ted a ftrangcr, thcfc reaions are ot opinion, that not a mcie right of entry, 
k It void. nor a contingent eftate, but an edate of freehold, was veded m 
[ *140 J the trudees during the life of Ro^ot Dotnur, 

The lad point to be confideicd, is, what will be the cfll^l of 
the fine ami recovery. 

As to the fine, it hath been infidpil, that it is a feoffment 
ferf^tfcrruiy^^d thit afuiecvtn by tenant for ycais is not 
from ahne, i>r void; as to thisfiiif, it inud b\. coufidcrcd culler as a fine of 
the ftoftmuu It Jcflcc fi 1 ycnib, or as a fine of d reverfioner in tail; fines of 
w the Hndl a^d I confcfs, art not abfilutely void, but operate 

the tecIII- by w.iy of cdopptl, and thciefoic. Iiir the panics claiming 
pedtatiji^yput under them; a i»'verfioncr may levy a fine, for this reafon, 
buTa^finr his* and itL Its the iflue in tail, but it can never be conceived that 
noi'iioo pubiKle the fine of a revelfioncr can get the freehold; let us therefore 
cl^uium*”^°Pd confidtr it as the fine of a leffee for years; it has been laid, 
ther-fjri oj tb.U leflec for years, in tliis cafe, miglit have b ured all re- 
^Uen. 7 f moand'-rsby A feoffment; that a fine fur dove grant and render 

onl)*^hom7b* fuppods k gift, wlueh means a feoffment, and therefore is 

protiaiiuinn,. ccpiivaltiu lo a feoflmciit: I am of opinion that even a Loff- 
Aieotk.li ni yn^^tit would not luvc been a bai unlcfs the tiuftees had been 
*a*nd*,"< niv^ ftfiecp, for they might have immediately entered, and poficficd 
belt 1 h , ml the edate, if they had Iain by till the .recovery had been per- 
f<lEli.d, th.*t might hive been a bir, buttli.it is not to be liip- 
^. Jso^cd. It has been faid, that a fine fuppofes a feoffment; but 

■ the VI ord dou^, thotugh it fometinics fignifit s a feoffment, has 

mmy cilitr ligmfieations; it may figinfy grants of incorporeal 
I inhcruantcb, which will not pals, by feoffment, and therefore 


(1) So Lfit. f 347. 


doe» 



in the Time of Xiord’ ChanteHoir Harowicke. 


X 40 


ilops not heceflarily fuppofe a feoffment; a feoffment differs V. 

very materially from a fine, for in notoriety of the feoff* 
ment is fuppofed to be made openly upon the'land, arid the 
feoffee is immediately put into *the poffcflion, but a fine has 
nothing publick except the proclamations; and therefore by 
the a£l of parliament of 4 Hen, 7. non-claim runs only from 
the proclamations ; Avhereas, if a fine fuppofes a feoffment, it 
w-ill have its effect from the time of acknowledging, vphidx Is 
a private tranfa^tion ; a feoffment can only lie of land, a fine 
may be of tithes, and other incorporeal inheritances (I). T 141 } 

Great weight has been laid upon Lord Coke*$ authority, wlio ^ fin^hnota 
fays a fine is a feoffment upon reccord (2); he was certainly a reco»d,'^unicft°* 
great man, which has made fome people think every thing be fays the party ha* 
i'! right, tlxough he has his miltakes; hut; in anfwcr to it, I 
Uiall offer two or three great authorities, and one of equal age toievyafioe, 
and authority with Lord in the cafes that were cited at rhatLan eftats* 

the bar, it was determined by Lord Chief Juftice Holt and o|h^*iftafinc 
I.ord Mjulcsfieldy tliat a fine was a feoffment upon record, has no ejiva. 
when the puny had fuch an eftate as will iiitiile him to, levy a wh^^verwith' 
fine, that is an eflate of freehold ; otherwifea fine has no ef- ft^nger,and bars 
fe'ft whatfoever with rtfpe^l to a ftranger, and operates as an none but the 
eftoppel c::!y, and bars none but the party elainung under 


As to the authority I prortillcd, which w'us equal to the A feoSF.r.eat is 
autheviry of Lord Coke^ it is Lord Coke himfelf, who in the muftandent 
page before that of the cafe cited Co. Lit. 9. a, has thefe cx- cMveyjm«%)th 
prefiions, a feoffment is tlic mofl ancient and fure way of asitispubii okjp 
conveyance, both for that itisfolemn and publicf, and there- 
fore hcfl proved, and alfo for that it cleatcHli all dlHeifins, aniclear* all * 
wJileh cannot be done even by fine and recovery; fo that it dinviiins.t^e. 
ii Lord Cokdi own opinion, that a feoftinent can effct'l, that which (')can- 
aline and recovery cannot, and therefore it cannot longer be by fine and re- 
inaimained, that he has laid it down, a fine is to all purpoies a cowry 
feoffment upon record. 

It was faid that if a fine was void in this cafe, how would 
it make a forfeiture; there are fure many cafes where an a 61 : 
may be void as againft another, and yet be a forfeiture to the 
perfon; I will give one inftance, that of a copyhold tenant, a leafe rtondture to 
made by him is certainly void agaihfl the lord, and yet is a forfei- d*e pfrion; a* a 
ture. Upon the whole we are of opinion that the fine and reco- bV” ”py- 
very were no bar to the remainders. hold tenant, •*. 

ccrtoiiily void 

againft the lord,and y<t I» a fisifeiturc ab to fcinUelf. 


Many cafes 
where an aft m»f 
be void againft 
another, and tet 


(1) Cruifi on Fines, 121. 

(2) Co. Lin. 50. £i. 2 Biaek. Com. 

348. 

(3) Ante 129. Tonbftnd V. Ap, p>Jf, 
319. Sfsietds s. Atkym pofi ^62. With 
isfpcd to the particular operation of a 


fcolFiuent in creating a difleifin, the 
reader is referred to Her. Co, Lit, 330. 
b note t. and to the tlfay on Ulcs and 
Truft', 305.10321 

( 4 ) Breretonv. Gnmul, ante z voh 240. 
Caittr V, harniti 1 P. fP • >20. , 
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CASES Argued and Detemiined 


Cafe 49* 


AdiUjngtdn vetfus Cemn and Andrews^ yul^ 3, 1744. 


Thsre nufl be« T AW RENC E HoUiJler^ being feifed of fcvcral melTuagcs, 
«mtin!ye*eeu- •*-# lands and tenements in Briflol and other places, ** did 
e^taWe*ufe* ” dated the 16th of March, 1725, devife all his mef- 

«nd the court ** fuagcs, in Br'^ol to a company of merchants there, in 
'"^trnftfor^ii* ** •fcrdlt co difpofc of the rents, l^c. not exceediiig 350 /. for 
chlrityw^ithout building of an hofpital to be called St, Eawreneds Hof- 

** p(tnl, and to be under a inafter for inllrudting in reading, 
** writing, arithmctick, and mariner’s art, as many boys as 
WWwLik'heid ” the profits of the eftate given by him to the ufe of the 
th*t chariuWe «» hofpital would cloath ; and it was his defire that the dc- 
hoSthe'cUuil* ** ^sudant and other pevfons named in the will ihould dctcr- 
“ ‘ mine all matters in difference relating to the hofpital, and 

“ after their deaths the dean and chapter of Briflol, and their 
fucceffors for ever, fhould be the inlpeilors of the hofpital, 
** and appointed the defendants Cann, Andrews, and four other 
** perfons, executors.” 


a declaration ill 
writing; for in 
this e-^fe Uord 


«fche ftatiite of 
frauds 'and pcr< 
juries, atswell 
within the 
ciaufe ofl e> 
vifes, as the 
claute relating 


to the declara¬ 
tion of trufts'} and notwithftanding there were circumftances which Ihewed the inclination of the 
teftatorherr, chat fame part of hh eftate Ihould (co to charicabic ufes, yet he did nut think the evi¬ 
dence arifing from thence eeriain enough to decree tliis to be a trutt fur charity, and that admitiir,’ 
parol evidence to prove It would be breaking in upon the ftatuce. 


[ *142 3 Elollijlcr being in fome apprehenfions whether this 

* was a good difpofition to a charity, and being apprehenfivt 

that it was void under the ftatutc of mortmain, 9 Geo. 2. ch. 

3 ^* 

On the firll of An^ujl, 1738, he made a fccond will, re- 
** citing that the defendant C-.itin had been for many years 
** concerned for bim in the way of his profeffion in various 
affairs, and had difeharged them with great integrity and 
** to his intire fatisfatlion; and reciting alfo that his coufiu 
** the defendant JS'rs. Andrews had for about twenty years 
** ferved him as bis houfe-keeper with great fidelity, he de- 
vifed to the defendants and their heirs all his meffuages, 
** in Brlfloi to hold to thk d^endants, thfeir heirs and 
** afllgns for ever, in the nature of joint-tenants, and likewife 
gives fevcral other eftates in different counties to theft two 
defendants in joint-tenancy, and gave to the plaintiff (who 
** ii lus only cliiid and heir at law) twenty guineas to buy 
her mourning, and llri£lly enjoins her to fubmit to the 
“ dirpofitlon he had thereby made eA his eftate (fhe being 
** handfonfely prwided for by, his iharriagc^-fcttlement on 
iier mother, and otherwife fince), and tliat flje (liould not 
ptefuroe to con^eft the fame i it being made and publilljed 
«» by him on the anoft cool and mature deliberation; all his, 
leafeholdeflateS; and perfonal eftate, not before difpofed of, 
** he gave to thi: delcndants, their executors, adminiftrators 
andaifigus, and appointed them executor and executrix, re- 
** Yoking all oilier wills.” 

' * On 



m .of 

On the I ijth of Au^ufl following the teftatcw 4 ic<J» and 
fome time after his death, the defendants’ adtiidt they found in 
his clofot a pa{>er writing fobfocibed by him| and . as foU 
lows; 

** Rules, requeils, that are defined to be ohfetved and fol* 
“ lowedi touching the csecution of a certain will made by 
“ Lnvreuce HAl^er^ dated the ad day of Jugu^ *738, the 
“ idminiftration and pdwer is wholly left to die management 
of the worthy Mr. Cann and Mary Andrews^ their heirs and 
afligns for ever in the nature of jointenants* It was never 
“ my thouglits, that my worthy friend William Gi««, Efqj 
“ (hould have any trouble in this affair, more tlian to aflift 
“ my coulin Mary Andrews^ in' managing the fame, and 
“ I hope that through his great ^dnefs_ and charitable dif^itkn 
“ he will be pfeafed to bring tlic whole affair Co it’s defired 
“ iffue: and becaufe I am not willing to incumber the faid 
worthy William Canny Efq; I have wrote a full particular 
** account of all matters that are to be tranfafted under the 
adminiftration of my faid w'ill, in foe directions that are 
“ feparately given to the faid Mary Andrews^ which I hope 
and doubt not but the faid worthy William Canity Efq j 
** will, according to his undoubted generofity and integrity, 
“ fee performed, according to the humble requeft of a true and 
real friend, and according to your wonted and well difpofed 
“ charitable difpofition towards all men. Law* HolUfier. Dun» 
Augujigy 1738.” 

Tiis paper was written by one William Longy and.fubfcribed 
by the teltator. 

Mary Adlingtony only daughter and heir of the teftator, fileii 
her bill againfl Mr. Cann ajid Mrs. Andrews the 25th of Mayy 
1739, and prayed a difeovery of the truft, and of what they 
know to have been faid or wrote by Lawrence Hollijlery or his 
order, touching the application of his real and perfonal eftatp, 
and tlia« the will of the' ifl of Augnjl may be declared null and 
void, and that Ihe may be let into poffefiion of foe real cflate, 'and 
that tliey may account to her likewife for the pcjfonal effate of 
her father. ^ 

The defendants to fo much of the bill as fecks a difeovery of 
any fecrct truft for charitable ufes, or any parol, or ofoer dccl*» 
ration of truft of foe real and perfonal eftates of I^wrunce 
lijiery not made by him in writing, and not fignedby him, they 
plead thathe was .feifedin fee of thofe lands, and that by the will 
of the I ft of Augt^y 1738, he difpofed of them abfolutely to them 
and their heirs. !, - ' ■ 

Vind further plead the a£t of 29 Ch. 2, ch. 3. tor preventfon 
of frauds and perjuries, by which all declafathns or creatiem of 
trufi of any landsJbould be manfejled by fame writing ftgntf. h th 
partyy or by his lajl wilt, or effe Jhoitld be utterly iW and joj tme 
effe^* And therefore the difeovery^ of fuch parol declaration* 
of truft, as fought by foe bift, is no ways maWriaJ to foe plain- 
, * ^ 
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V. tiff's relief, nor are defendants obliged to anfwer to it, and 
therefore plead the will and in bar. 

In aniwer to the teGdue of the bill, the defendant Atidrenvs 
pofitively denies tliat fuch direftlonb as are alluiled to by the f.ud 
writing, or any other dhefiions, were ever given by the laid 
tcflatoi to her, touUting any ihadtable ufe, or truG: in the bdl 
mentioned, or any other tiutt whatfoever. 

They both likewife deny that they wore ever named or ap¬ 
pointed, in any writing to thtir knowledge, toha%c the ma¬ 
nagement of any charitable ufc as truftccs: or that the tcftatoi 
did Ggnify to them in any kind of writing Ids defigning to 
fettle his eftate in truft ftr the UneGt of any chaiitable uic or 
ufes. 

On the 28th ofy«A, 1740, the plea came on to be argued 
before ’hoxhHmd’ioule^ who ordered it to ftand for an anlwci, 
with liberty to extept, and the benefit of the pica was faved to 
tlie defendants till the htaiing of the caufe. 

This caufe flood in the paper the 5th of June, and was heaul 
foon after. 

Mr. Attorni y-Gcncral for the plauitiff. 

That though the tcGatoi has taken all the care he can to cvaile 
the ftatute of mortmain, yet the ftatutc w ill not permit. n act to 
avoid It. 

'Ihat Jaufuhe trteonfueta tndtumifufpuionem, and that the intro- 
dutlion of the will, and giving the effatc to the defendants m 
joint-tenaney, art very extraoidinary 

That the a£V does not require, that the dei ifc of land upon 
a truft fliould be fueh a one as is capable of being carried mto 
execution. 

That the paper is to be taken ns part of his will, that this Is 
a truft, and appears to be fo by piool and admifiiou } and clear 
that it is a declaration of truft, though it does not appear fur 
what purpofes. 

That the law being for a gencraIi»gootl, ought to be libeially 
expounded. 

IBytheftat. of Moilnunn, 96’. a. ih, 36. ** No manor. 

** lands, ts/’iT. nor fum** ot money, goods, or any other per- 
fonal eftate whatfoti’cr to be laid out in the purehafe of any 
lands, Isfc. fliall be given, granted, tsT. or any ways charged 
** or incumbred by any perfon or perfons whatfoever, m irtjl 
*< or for ihe Imirflt of any iharitable ufes whatfoever, unlefs fueb 
** gift, coveyance, appointment, t^c. be by deed iudenteil, 
maied and delivered m the prefence of two or more cicdible 
witnefils, twelve kaleiidar months at leaft before the death 
“ of fuch donor oif grantor (including the days of the exe- 
** cutioii and death)‘and be inrolled in the court of Chancery 
within fix kalendiir months next after the eactution iliac- 
of, esv.” 

'1 iiat under the ifords, m Irujifor or the hmfit of they might 
be axlmittcd to lead |>arol proof, toihew it to be attuft for a 
chanty. I 
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Mr. Wilbraham for the defendants. 

The iellAtor had a povrer to give the edate as he thought pro¬ 
per, fo as his dirpofition was condllent with dte rules of law, as 
well witli regard to the Conner of giving, as the obje^l gf the 
gift. ^ * 

If the gift be to the devifecs for their own benefit, in point 
of law tt IS a pood devife. 

I rpon the fa^'t* of the will it appears to be fo, and ptlmi facie 
in cv 'ry devife, not only the legal, but the beneficial iutLT»*ft 
pafies. 

To dtpiivc a devifee of this benefit, it is incuijtibcnt on the 
plaintiff to fhewtli.it it was given uponatrnit, or that tht viill 
ib incohfiftent with the rule of fome pofittve law', and that tfie 
devihr took the Icgil intcicll in futh eftate, not for lusown but 
for the ufe of another. 

Tills muft he done by flicwing itlohc a truft, and fhat^cannot 
be done Imt by fticwing 1 dcLlaration of tint trult in wilting; and 
thenfoio the pi uiuifflui lecouile to the paper writnig j and this 
is faivl to be a dedauiion of the tiullof the kgal ellaits gntn by 
the Will. 

II tills w'cre a vo’unt'iry deed, would a jMpet even dctlanng 
a truft be fuiTtdent to t.ikc it from the giantcc? no i-r- 
tainly. 

If an efl.it., is giien by ,\ will, can a paper-wrhing declare 
tint the tt nil ot till land, fhili be to A, lemiindi'r to B, and 
take ittl* ally fio.n the dtidf e, and give it to a.iotlicr ? 

This would cvidc the jnliiu ot the flatute of frauds and 
pcijurit (1), whith w'as tOpicvint frauds in obtaining willsfioni 
jierfoTis by obknding other ndlrumcnts, 01 by forgery. 

JIercifam.mwi.confuoustb.it another had ieit his eftate 
to one or wo pulons, if a third Ihould get a declaration that the 
devifcts were tiuftccs for himfclf, or if futh a p.iper fhould be 
foiged ; this would t.ikeaw'ay the devdvd hinds fiom the devifee, 
who had.tlicm by a foltmn inlliumcn% and u.irill,itc the gift to 
another, w'ithout any other lolcnmiry but a paper wiiting barely 
gned, but not .ittcfb d. 

' The qucllion is. Whether here is fuch a di claration of a 
truft in writing as the court can ni ike any decree upon, to 
w'reft the legal ellatc out 01 thefe devifei s for the benefit of a 
third perfon. And the refolutioii of this tjucftion will depend on 
another. 

Whether here are grounds fuffitient for a court of equity to 
have declared the defendants truftees foi a chaiity ; for I will 
not contend but that if they were truftccs for a chanty, though 
an indefinite one, that might be fuffiicicut to enable the crown to 
apply the gift, 

^is paper is not fuSTiclent to determine upon, that the 
teftator meant to give his eftate at all in charity. 
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'AnitwcTON T. That it is too uncemin to found u judgment upon, and hut 
*'^**'* conjectural at leaft. . , 

■VVherl er he meant this will is not cleat* for the date is dif¬ 
ferent, the paper refetring to a wiS the ad. of Augujfli nor 
does it with certainty anfwer th6 defcyipticn, for the defendants 
are not joh-.t rcnaiits of the whole, part of the eftate being given 
to Mr. Cami folely. 

It appears Hkewife by thefe deeds .tliat the tefliator had 
a regard for Mrs. Andrews^ and a defign to - provide for 
her. 

Lord Chaftcellor thinking there might be fome refemblance be¬ 
tween this cale and thole upon the ftatutes of fuperftitious ufes, 
where non conjinf ihai there was any fuch ufe on the face of the 
wills themfelvc'^, but a fecret trad for that purpofc, ordered this 
caufe to ftand over to fearch into precedents. And on the 
1744, the caufe came on again, when the counfel 
for the plaiutilT produced three precedents out of the court of 
exchequer. 

Firft, Tht Attorney^Cencral-Ag^inU JoneSf the 4th at James 
■ the Second. 

Secondly, The King verfus Lady Portington^ the 4th of Wil¬ 
liam and Mary^ i Balk, 162. and Cafes in B, R. in the time of 
William the 7 hird^ Caf. 3 I • 

‘i'hirdly, The AUorney-General agalnll Lanujon^ T’rinity term 
the thii'd of William and Mary, 

To fliew that notwithftanding there is not under a will an 
exprefs devife to a fuperllitious ufe, yet that a court of equity 
will from fulpicious circumibnees, as where a tedator dtvifes 
his eftate to a ftranger and his heirs without declaring a truft, 
admit parol evidence to fliew the teftator's inScution to give it to 
fuch a ufe. 

Tht, counfel for the defendants infifted that two out of the 
three cafr*; did not come up to the prtfent, for they were not the 
cafe of wills, but upon a conveyance. 

r lAi 1 ^ rcfcmblance, becaufe it was upon a will, a 

devife to Lady Partington and her heirs, without any truft ; ihe 
A court declared it to be a fuperftitious ufe, and therefore the King 
fhall order it to be applied to a proper ufe. 

So far as this decree was founded upon parol evidence, it dif¬ 
fers from the ftatutc of frauds and perjuries. 

0ut it Is material what grounds they went upon in admitting 
fuch. proof. 

It is tlaied in Mr, Serjeant Saikeld*s ReportSt *' that it was 
« hcM firft, that the ftatutc <rf frauds did not bind the King 
<* but took, place only between, party and party. Secondly, 
•*^That theKiog, ajp head of the commonwealth, is obliged 
:*< hj the common l#w, and for that purpofc intrufted and em- 
fi powered, to fee tftat nothing be done to the dlfherifon of the 

crown, or the propagation of a falfc religion, and to that 
j « crid intided to pr^y a difeovery of a fuperftitious ufe, Thiid- 
“ lyj This ufe ^ifig fupctftitioos, is merely void, and for 

that rfi%fon tlie JLjng cannot liave it: yet however it is not 

« fa 
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* . 
“ fofarroid as that it fliall refult to the heir, and therefore ADtinoxoNy, 
** the King (hall order it to be applied to a proper ufci” fo Cakm. 
that the ground upon whuh the decree goes upon there, is the 
prerogative given to the King by the firll of Edward fitli, 
cb. 14. • 

There are three cafes \ihcre a flatute (hall bind the King, 
though he is not named. 

Firft, He is included in the 13th of Elhabetb for reftraining 
college le.'fes under the general w'^tdf body poUthh or 101 pirate. 

Secondly, he (lull not he evempted by coniliaiiion of 
law out of the general words of ails made to fupprefs 
wrong. 

Thirdly, The general words of (latutes which tend to pcrft>rm 
the will of a founder or donor (lull bind the King tliough not 
named. See Afngdalen Coll, uift^ 11 Co. 66 . b. 

The reafon why a benefit is given to the King where, there , 
are fuperilitlous ufes, is to pi event the growth and encourage* 
inent of a falfe religion. Vide i Kd 6 . 

From this time down to the ftitutc of frauds, the King might 
liave had the benefit of parol evidence ; but as the King is not 
bound by the Stut. of Irauds and perjuries, for he is not named, 
and relating only to party and party, the reafon of the court of 
t xchctjucr’i admitting parol evidence was founded upon this 

rule, ^ . r ft 1 

Tlie prtfent qnefiion is between an htir at law and a de\ifee; 1 J 

and there is no prerogitive in this eate, ncitlur is there any par¬ 
ticular pnviLge belonging to a chirity, to exempt it out of the 
ilatutc of frauds. 

That the (l.itute of mortmain does not vefl any thing in the 
crown, 01 by .1 devifc to charity, but operates only by annulling 
the devife abfobitely. 

That the ronftruclion aimed at by the plaintiffs would be to¬ 
tally deftroying the Ifatutc of fi.'iuls, the great fencemf our pro¬ 
perty, if a p ipcr whieh may be foigc d after a perfon has made his 
will, lhall be admlited to be a declaiation of truft only in 
thofe perfons, who had an ablolute dc\ ife by the will without any 
truft. 

The cafes of fuptrflltlous ufes arc very different from 
this. 

Superftitious ufes arc nub in and deftru£live to our con- 
ftitution and government under the proteftant religion, and 
therefore the Jaw' piohiblts them ; but it is not fo w'uh chari¬ 
table ufes, w'hich have been always favoured, as in copyhold 
eftates given by will to cLuritable ufes, furrenders have been 
fupplied. 

The true foundation of this ftatute of mortmain was, that 
there was enough of land got into the hands of corporations that 
me indiffolublc, and that even now clnrities may be cftabltflied 
in the Ufe-time of a petfou, but (hall not be done in hU laft 
jnonients. 

K 4 That 
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That the judges have declared fuperftitious ufes to be bad 
cncs^, which makes this cafe dtfl'er materially from them, and 
.therefore if. not at all affeded by them- 

That fupjKtiing this paper to have been a writing executed 
in the prefence of three witncfles, yet it is not fuch a dtfigna- 
tion of a charity, as will take tliis cafe out of the ftatute of 
fiauds. 

Mr, Attorney-General in his reply faid, there wis nothing 
in the mortmain a£l vihicli confines it to a truftin writing. 

For it is to any prifen tn ci for the hen fit of ah'} c^atHable 

So that if the intention can be made appear, whether it be in 
writing 1)1 i.ol, It is equally within this ftatute. 

The point the ftatute had in vu w, was to prevent the difinhcri- 
fonolheni), and if the coiiftiudion of the defendant's counlcl 
Humid piuiail, it would be amcansnoJ letting in an evafion upon 
this ad. 

Ads of parliament of this kind are to be conftiued liberally 
and favourably, fo as to fuppri fs the mifehief, and advaiue the 
remedy. 

That there arc fevcial expreflions in this paper wliich are not 
reconcilcable to any thing but a charity ; fuch as [ hojH and djubt 
net but the fr 'nl nun thy Wdltani Cann nuill nt.t ordtng to his utidouhied 
generfity, and integrity^ fee pnformed^ racrd.vg to his nvonitd and 
ntiH dIpnfid ihartluHe difpoftton i wards ail nun. 

Lord Chakci-llor, 

1 have been under fomc doubts as to the determination of this 
cafe. 

Bccaufe on the one liatid great inconvenience may arife, fr<)m 
means being found out to evade and elude the ftatute of nunt» 
main : and on the other hand, it may be a diiigerous thing to 
determine this eafe to be a trull; for 1 muft break in upon the 
ftatute of iraucls, by admitting parol evidence to prove tin uftator 
intended his eftatc for charitaLlc ufes. 

Therefore to find out a medium was the great difficulty. 

As totheprefent cafe,if the court can find a way of detcimining 
it, which will avoid the eluding the flaiute of mortmain, thcreis 
no rcafon to induce the court to make a ftiain which niight. IF^cl 
the ftatute of frauds and pei juries. 

It was a terror and apprehenCon which tlic teftator had of 
this mortmain law, which induced him miftakenly to revoke the 
firft will, from an imagination tliat it was within that ftatute i 
for if he had not revoked it, that will would ceitaiuly have flood, 
as it was made fo long before his death. 

But however this ought not to have any particular influence on 
my determination of the cafe. 

There arc three ciueltions; 

Ftrft:, hetber this be a cafe within the ftatute of frauds and 
periuries. 

Seromily, Whether here is fuch a declaration of truft as is re¬ 
quited by tJut ftatute. 

Thirdly, 
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Thirdly, Ifnotaeafe within the ftatute of frauds, wheth, 
on the foot of parol proof, here is fujificient evidence of a truft 
for charity, 

I am of opinion this is a cafe y^ithin that flatute; for other- [ 150 3 
wife i IhouMopen a door to infinite inconvenience .with regard 
to this ftatute, and which vi'ould coafiderably overbalance the 
mifchief that can arlfe by leaving a loop-hole whereby to elude 
the fiatute of mortmain. 

Confider tliat charitable ufes arc within both the tlaufes of 
the ftatute of frauds, as well within theclaufe of devifes {i)> as 
the claufe relating to the declaration of trufts. 

This has been detxwmined, that there muft be a declaration 
of truft, and that there muft be a will dulyexecuted, in order to 
create a charitable ufe j and even though fuch appointments have 
got the better of the ftatute de don'uy and copyhold yet 

tliat it is not a good appointment to pafs freehold hinds to a 
charitable ufe within this ftatute. 

It was determined by Lord ‘Tdhot, in the cafe of die Attorney 
General verfus Spillel (2), that the court could nor fet up a trull 
for a charity without a declaration in writing, notwiiidlandiDg 
there were fuch circumftaiices in favour of the charity, that die 
teftator could not mean any thing clfe; and notwithftandiug 
the devifees there, as well as here, were jointeiiatus, the caufe 
was reheard before me in Trinity Tenn^ *739> and!was of the 
fame opinion,, and the decree was alhrmcd (3). 

It has been objefted by Mr. Attorucy-GencTal, that there are 
words in the ftatute of mortmain, that go farther than the 
flatute of frauds, and which were intended to take in parol 
trufts. 

That no lands, ^c. fliall be charged or incumbred to any 

perfon h trnjty or for the betnfu of any charitable uip vriiat- 
** foever.” 

Mr. Attorney-General faid, this is a new law, fitbjefl to the 
flatute of frauds and perjuries, and that tins a£l makes any dif- 
pofition void for the benefit of a charitable ufe, whether in 
writing or nor. 

But I am of opinion this law has not abrogated the ftatute of The ftatu.t(! of 

frauds, which, being made for the pubiick good, ought normam 

* ~ ° notabrogatedrhe 

imponere Juturis. ftatute of trauds, 

which, being 

made for the public good, ought mrmmim^ntre fuiuih. 

It is true, the ftatute of frauds cannot govern the particular The difibiing 
provifions of that ftatute, but it muft govern tlie conflrudion of be 

conftrued by 

whatb laid down in precedent a^s; fo in like manner the ftauiteof frauds, thou^ it doea< not govern 
the particuUr provifions of the ftatute of raortnuin, yet it governi the conftr«dStion of thatifl, as> being 
n fuhfequent one. 

(l) /^Hofttey-Ceneral V. Barms t Tem. (2) 3 P. IP’’. 344. S; C. 

598. Z J®. 260, , • (3} 2 VM. 148. S C. 


fubrequenc 



TJX CASES Argued and Determined 

^ fubfequent a£ls, as under the difaWing ftatutes againft: papifts* 

****** they mu<l be coaftrued by the rules of law, and by what is laid 
down in precedent afts. 

If it ihould be admitted, that the ftatutc of mortmain took all 
thefe cafes out of the ftatutc oi frauils, and was intended to in¬ 
troduce parol evidence, it vrould do more mifehief by laying the 
foundation for a great deal of perjury, than it can pombly do 
good in any other rcfpe£l: whatfoever. 

But* as I faid before, this cannot be, for it muft be conftrued 
conformably to the ftatute of frauds and perjuries* 

The fccond queftion is. Whether there is in this cafe a proper 
declaration of truft ? And this depends upon the conftruflion 
on the paper writing of the 9th ol Auguji^ *7j8, called 
Reqiujls, tsfe. 

'1 here is a miftake in it, as to the defeription of the will, but 
I lay no wt,ij,ht on this, except there had been another will m 
being, and therefore muft take it to refer to the will of the ift 
of Atigiijif 1708. 

Conhdtr whether from the nature of the piper it can be ad¬ 
mitted as a declaration of truft and I am of opinion it cm 
not, for the reafons given at the bar, which are very proper 
ones. 

Ii the teftitor h'd made i feoffment to himfclf and h s heii,, 
and kit luch a pipei, this would have been a good cliclaration 
of truft within the oth r iluife ot the ftatute of Irauds. 

But this prefent cafe inlc-» upon the claufe oi the ftatute of 
frauds rtliting to a ddpofition oi lands by will. 

Here IS a piper lubkqiieiit in date to the will, and therefore, 
if It Ind auv eftert, it would operate as a revocation ot the will 
with regard to the beneficial interell in die cftatc. 

Theiwiolfm cstcutcd with the proper folemnities ; for, is to 

rtquired freehold linds, a min can no moie difpofe of a truft or equitable 
if to'dn elnte m thofe lands, under tlic 

joftofatruftor ftitutc of fiauds, w itliout tliclc folcmnitics (1). 

equitable inrer- 

cU in frei-holi land*, a<! of 1 legal eftite iq fuch lands , nor can a tcftatoi revokS a truft, any more than 
be (.an davife it, wichoat chiie foleiiuiiticii. 

Neither can he revoke a truft, or equitable intereft, in free¬ 
hold lands, any more than he can devifc it without theie ib- 
lemnities. 

If, by this paper, he had even named another perfon for his 
truilee, it would not have ftt afide the will, uulcfs the devifee 
ha<I by baud pievailed upon the teftator to give him the eftate 
abfolutely under the will, and told the teftator, that after the 
will was executed, fuch a paper yrould be a fufficicut declaratiqii 
i^the truft for a chanty •, but, upon the foot of a plain devife, 
and without any mixture of miftake, or fraud, it is not a good 
declaration of a truft. 

(1) Jragjlaf, 2 P. If. Vtf. 366. Duff v.DulmU, I A- Cha. 

^58 Dukf of Uarlbmougb V. Lord Go- Rip 147 Ctjfoa s Dade» t\xx^ z Bio, 
dolphin, Z Pef. 76. Jone, v. Clough^ Z Cba. R^p 541. 
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Therefore, I am of opinion, this paper is pot widiin the Adiinotokt. 
meaning of the ftatutcof frauds, nor does it amount to fuch a 
deebratton of a truji as is there required. 

But, thirdly, luppofing it was not within the ftatute of frauds, 
then, whether there is fuflicient fSundation, conhdcnng the un¬ 
certainty of the pioof in this cafe, to dcciee this to be a trull 
fo>^ a chanty. 

Now, as to this, the cafe, to be fure, is more doubtful; but 
yet I am not fatisfied to decree it upon this foundation, 

I do agree, that there does appear to be an inclination In the 
tellator, that fome part of his edate fhould go to charitable 
ufes (i). 

To be furc, he was in apprthenf,ons of the ftatute of mort¬ 
main, by tlie evidence which has been given of his dcfiimg the 
defendant Catm to lend him the afi to icad it ovti taitiuJly: 
and, that this paper is a tiicumllantid evidence, to llicvv'*l,is 
intention ol giving fomethiiij, to charity; for, I do agree, that 
thefe cxprcirions, J\Ir. (Mim's d and nvdl dijpjtd ihantable 
dijpofttton^ tffi. mull othcrwifc appt ir abfurd. 

But, how is it clear to me, that the tcllator, hlr. Ihllfir^ 
intended the wliole for chanty, o; how much, if lie meant only 
part of his edate fhould j o m th it manner. 

For, upon the evidence, it is mamlcfl he did not intend the 
whole fhould go to chai ity. 

The defend Hit’s witn Ifes prove, that the tc^ator h d a c’f at 
regard for hlr. Cann^ and Mis. Ai.dieuxy ind th.’t he d' ’n^d 
he had givtn tiu m great part vd his eftatt , and that he I iinieU 
(old Mrs. Andui^iy juft Ufore his deith, he had made his will, 
and done well for her; and, that Ihe uphed, I have a greater 
regard for yom n . itions than my own ; to which he aiilwercd, 
do not give awa, lo much, as to leave too little for yourfcll. 

But I do not reft it on the defend nit’s proof, for tin pi lin- r i-a 1 

tifl’s evidence, in lome mc^fure, conefponds with it, iov lirt *• 

w itncflls fay, that P*Ir. Ho///J?rr di‘f'i:'nedtU pntt of Ins 

<11 ate lo clnntablc ufts, which implies, they did not tluiik ho 
mu mled the whole. 

As to the charitable ufes, piovided it was fuflicicnliy proved, 
and theflatureof frauds was out of the w'.iy, how ami todif- 
cover how much he intended to the deviftes, and how much to 
charity, or how fhall I be able to draw the line between the 
devifees and the charity. 

He could not under this new will, by reafon of the mortmain 
aft, devife it direftly; and he did not knoW| that In point of 
law, the old one was good. 

What rule then has a court of equity to go by, to deter¬ 
mine how much of the will is void, and how much of the tcfla- 
tor’s eilatc fhall go to the plaintiff? 

(i) It feems, that where a teftator tuate that parpfifc, if they are ..i 
Ihews an intennon to create a truft, very the will, S^e Hatdwg v. G'A«, um I 
flight expreilions are fuffieieni to eiFec- vol. 405), ani the note thereto. 

Befidesj 
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Al»^IHrTr^v. Bcfides, very little inconvenience can anfc from mydcter- 
nniiUion, tor tin:, cafe cannot be liable to great objeiEijona, ai 
a r tcnl c tfe, becaufe the itiilanccs of truilees abufing the truO: 
ot t h iriry are lo ficqucnt, that they are a fuihcient warning to 
rt 'Ton »blo men, not to leave their eftates under futh unccrtnnty, 
as to put them abfolutely under a pcrfon’s power, and then tfutt 
to his gcnerofity for the difpofing of them m qh irity. 

The next conhclmtion is upon the cafes that have Ixen cited 
of luperUmous ufes, and tlie coniiru£lion of the law upon *hofe 
Itatutts. 

Now the court of Exchequer, in Lady Porlw^ion*s cift, held, 
tint the ftatutf of frauds did not extend to the King, and tntet- 
ed into parol proof upt)n tins foundation. 

But IS I im oi opinion the prtftnt cafe is clearly vi iihin the 
fl.tutc of frauds, it maVes a material difFticncc, and takes 
them from being prettdents here • and for this reafon, I 'irn not 
obliged to determine whetlier the judgment of the exchequer in 
L idy Pertingtm^s cafe was right or not. 

In Ml. Serjeant Salk/d't, report of this cafe, it was a tr-verfe 
to au iitquijition poft mortem^ where the jury found for the King, 
hut luLjee'b to the opinion of the court, whether tlie devik could 
be iverrcd to be a truft to a fupcrftitious ufc , and the court ot 
King’, Bench held it could not, and tint both from the ftitute 
Oi frauds, and from the nature of the thing. 

but after this, on the a^ih of Afqj, 1693, it came bcfoie 
the court of cxihequei, upon an information for n diftoverv. 


Th< King, in 
»h *th 


mijjroi dt¥> appheatioii of the devife to an ufe tiuly chaiitiblc, foi 

ihelafwfadi, the King, in the couii ot exchequer, may proceed tw o u ij , 

OI on ihf F»i/jfc cither on the LaUn lidt, or on the Enghjh^ by way of m- 

i> wn ot intui. r ^ 

•' ful mation. 


m tuon. 


rht ijtth 31 '•1 
h id, tlic It t 
t III of 

d 1 iw bin t the 


They held, tint the fhtute of frauds did not bind the King, 
but tooK pi ICC only between party and party 1 own, I am 
doubtful as to thi> dodnne, that the King is not bound by a 

Ki b\i iM drttuie unlefs he isevprtlsly named. 

t on y bo 

tve il-uy nd I irtv, bccaiifcli# o no'-namw Lord ifar/wwAcdoubtful ot this doftiine. 

There is a cife, however, where it Ins been dcteimined that 
lie is not, aiul th it is upon the fixtwcnth fedion of the ilatutt ol 
fr I'ids, wlieicby it is tn icltd “ that no wut oi jfititfauat or oiiitr 
wilt of execution, fliall bind the property oi tlie goods againll: 
whom fuch wiit of execution 1 j fued forth, but lyom the* 
** tune that fuch writ ilull be delivered to the fiicrifl-, fs'e. to he 
« executed , a ul for the better mxnifeftation oi the time, lueh 
ibenff, €s’f. fliall, upon the receipt of any fuch writ, mdorfe 
upon the back thereoi tlic day oi the jnontli or year vihercon 
“ he or they rettbed the fame.” 

T fntftits girant. Now the King, notwithftanding this claufe in the cafe of 

cArcftjfr and ixettumh HQt bound tiy tiit telle} as, wlicre in a 

dn nti-iMiing , « . . c 

OiTftt *<jd they do not b ^d before tlwt ft > , but where in a long vacition the tefte i« dated pt 
thi I ft dw of it»( ir tejtnt turn, 11 flwli yrevul A|,unft: intamvdi it afli between the King s 
di,nia)r auJ othtr aerfon , 

loner 



in the 'time ,'6f Ii6rd Chiih€eH6V'i^il*iDVl<:K?. 
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long vacation, the tcfte'is ^ated as of the laft day-of ific jite- ABiWkyn^f. 
cedent term j it ftiall prevail againft ifttermediath' aQ:s bettveeji Caijs. 
the Kidg’s debtor, and otjbjer periohs; thdu^ the pta^Hce is-^ in' 
extents granted by a baron to mask the day of granting tWfn, 
and they do not bind before that day. 

As to vtrhatwas mentioned by Mr. Attorney General, on the 
ftatute of lifury, Ihave looked into it, and likewife into the 
llatutc of Queen' which iS penned in the fame words, 

and where parol evidence has been admitted to ihew ufui icmr 
intereft taken by a mortgagee, thoiigli there was none apon the 
face of the deed itfelf, is upon thisclaufe, J2 Ann» Jl. 2. c. 16. 
yl’/5?. I. “All bonds and alTuranccs for the payment of atiy 
principal or money to be lent upon ufary, whereupon there 
“ ihall be referved or taken above five in the hundred, fliali be 
** utterly void.” > 

Suppofe a mortgage to be drawn only for five per rent, and If a mortgage fce 
the mortgagee takes fix, it would be' void upon the word 

take ( I). ^ gigec tjkes fix. 

It Would be void on the word fait, ia the flat, ot aa 


In the prefent cafe, it is extremely improper for the court to 
make .1 decree for the plaintiff; becaufe the court cannot de- [ K5 3 
cree the devife to be void, fince the making the ftatute of mort¬ 
main, any more than they could devife it to be a truft for the 
heir at law before tlie ftatute. 

But I am not under a neceffity of interfering in this, bccaule 
the plaintiff has a remedy at law (a} under the provifion of the 
ftatute of mortmain, /e^. 3. “ that all gifts, grants, convey- 
“ ances, £^f. of any lands, (fe, or of any ftock, money, kife. 

“ which (lull be made in any other form than by this aft" is 
“ direfted, fiiall be abfolutcly, and to all intents and purpofes, 

“ void." 

So that the devife of the legal eftate is made void, and not 
merely the truft for the charitable ufe. 

The truft then being made void, infefts the legal eftate, and Where tV ptr- 
makes void the whole devife, and then the land defeends, and fonswUn-n u 
is cxaftly parallel with the ftat^ of 11 Cjf 12 3. relating to 

papifts : and this, point on the laft mentioned ‘ftatute came in win imko th.* 
queftion before lojrd Xing, in the cafe of Carrick verfus Erring- 
tottf 2 P, IP'. ^ 6 t. where it was held, that if all the perfons wjio 
were to take the trufts were papifts, it will make the legal cftiite 
void likewife. 

There was another cafe of Maruuoed verfus Dorwcll^ which 
came firft before the court of Common Pleas,' and afterwards, 
on a writ of error, to the court of King’s Bench, wjhilft J was 
Chief Jufticc, and the whole, court were unauimoufiy of the 
fame opinion. ■ - ■ . 

The confequence of this is, that the plainitifF may bring an, 

^jeftmeiu if ftie pleafes} and, >if fo, I'wili retain the bill fox a 

(l) Fide Fijber v. Biajley, Dougl. ■ (z) 'Vide Dm on Jem. of PI/. Hips v. 
235 . Aldridge', 4 Pxni. J £a /7 8 ( 64 , , 

twelve- 



*ss 


CAS E,S Argued and Deterinlned 

As^tuQTAKT. twelve-month, to give her an opportunity of trying it'at Iaw» 
for the plaintiff’s is undoubtedly an hard cafe, as flie is an 
only child, and heir at law} but this is all the relief I, can 
give her. 

The plaintiff not caring to be at tlic expence of a trial at law, 
but acquiefeing under Lord Chancellor’s opinion, the bill was 
difmiiled without colU> 


r 15<5 1 

Cafe 50. 

S. C. cited 
X Vef. 63. 

By a fettlement 
before marriage 
3000/. S. S, 
Bock belonging 
to the wife was 


Refs verfus Ewer, July 5, 1744. 


I 


N T734, there was a treaty of marriage between the de- 
fetidant and Ann Thompfon, widow, and fee being poffefled 
of Soiitk-fa ftock and antmities, to the value of three thoufand 
pov,nds, it was agreed, that the fame feould be verted in truf- 
tees ; and in purfuance of this agreement, fee did transfer her 
te'^*****h” acconlingly ; and by an irnlenture of the firft 

of‘/««r’i73r, reciting the intended marriage, it was declared 
TO.iety to fuch the fame was in tnirt for Ami till the marriage, and then to 
fw^ch^fes*”** intereft and dividends to the defendant during the 

^f.asfcefliouid joint lives of him and Ann’, and if flue feould die in his life-time, 
by her kawiiJ and there Ibould be any children of her botly by him living at 
in writing, or dcatli, then to pay a moiety to him of the faid ftock, and 

under her hind thc Other motcty to luch cluid or chiluren ; end in caje oj no child 
and feat, to be Imitig at her death {Jfje dying in his life-time') then the trnflees were 
of^r'e credAte transfer thc other moiety unto fuch perfon or per fans, and to and 
witnefles, ap- for Jtich tfei, intents, and pinpfs, and in fuch manner as the faid 
Ann Jhoidd, in ami hy her Inji will and tejlainent in writing, or other 
writing under hand and feal, to be attejled by two or more credible 
witneffes, ndwitlflanding her intended coverture, limit, direFl, or 
declare, and for want of fuch dircBisn, limitution, or declaration, 
then in tnfl to ajftgn and transfer all fuch Jlochs to the executors or 
adminijlrators of the /aid Ann *, in wr.iuh indenture was containt'd 
a provifo or power for the defendant and Ann, witli thc confent 
of the tvullees, to revoke all or any of thc truits, and declare any 
. other ufesor trufts, as they fltould think fit. 

iiig, by which 
ihe gave dif- 

fereut funis to different perfons but not figned or fealed by her, nor attefied by witneffes. L^J 
liatdwUie ef ^inkn, thot the words under her hand and pal to be attefied by two or mere cre¬ 
dible witarfies, an refir, atle to the will as will as to the other writing, andfior Want efi the ceremony 
ofijealiKg, andattepation by witneffes, this paper was not a gnd execution ofi the power (i). 


point, Cifr. a id 
for want of fucli 
appointment^ 
d/c. then In 
truft to transfer 
all fuch flocks to 
her executur or 
adminiArators. 
Afterhar death a 
paper w.ia found 
in iierclofctof 
her hand-writ- 


Thc defendant and his wife having been married feme time, 
and no probability of ilfuc, fee was prevailed upon by him to 
join Ifi revoking the trufts as to one thoufand pounds, and the 
iruftces, by tlieir dire£lions, did aflign one tliouPand pounds to 
the defendant. 

died in April 174!, and on the day fee died, the de¬ 
fendant foilnd a paper of her hand-writing in her clofet, in the 
prefence of one of. her fifters, and another perfon, but not fign- 

(i) In S/)raitge y, Barnard, z B> o. ecution of a power, which requires fcal- 
'phd. Hep. 585. It was held, feat a iog. 

■damp yids eqaivalent to zftal, in tpe ex- 



In tie *l1mc of Lord ChanccHor HAli&wxcici. 

ed by her, nor fealed, nor attefted by witnefles» and the defend¬ 
ant immediately took a copy of it, and then fealed the original 
under cover, which remained unopened in his cuilody, till .the 
^y he put in his anfwer} the defendant produced this copy at 
i)oSfors CemnMt when he took adminiftration to his wife, on die 
3 ift of Qcloher 174*, being informed there that the paper was of 
no fignification. 


^ A Copy of the Paper left by Mrs. JEwer, December ar, 1740# 


I declare this my will. 


To filler FMzabeth 'Taylor 
To filler Sarah Rofs 


To her fon Alexander Rifs 
To pay his aunt Taylor twenty pounds a year" 
during her natural life, and then to return 
to himfclf — '■» 

To Ann Rfi fifty pounds 
'To Dorothy Refs fifty pounds 
To Thomas Badenham 
To Edward Bodenham fifty 
To William Bodenham fifty 
To Mary Branch fifty pounds 
To Richard Branch fifty 
'I'o Jcys Kitford fifty 
Mr.' Hinchley fifty pounds 
To two trullces fifty pounds 

To Mr. £. —. . —. - 

To Mr. Spring a ring. 

To filler M. a ring. 

To Mrs. Sarah Clampfon twenty poutids. 

To her daughter Elizabeth twenty pounds. 


} 


100 

1^00 

400 


lOO 

IDO 

100 

ICO 

J 00 

ICO 


The pluintlfFs have brought their bill againil the truilcces, in 
whofe names the flocks are now Handing, that they may be 
compelled to make fale of a moiety of all fuch Hocks as remalneii 
undifpofed of at Arm’s death, and apply the money arifiiig tJiere- 
by, or fo muc^t as lhall be n«cefiary, to and .imong the plaiutllFs, 
towards payment of die fums given them !iy the laid paper wri¬ 
ting, in proportion with feveral othi r fums thereby given to otiicr 
of Ann’s reliuions. 

Mr. Attorney General, for the pLiintlfTs; it may lie fald, 
perhaps, that though this paper wilting is an appointment of 
money, it is not a proper one of Hocks. 

But if there is no other fund, out of which the fums givetj 
by this writing can be paid, yet, I apprehend, that this wdi be 
fulficlent to intitle the trullces to transfer the ftocks. 

Lord Chancelloti, 

You need not labour this, for the cafe will not turn upon it. 

Mr. 


iStS 

Rmi v. 

, £wz«. 
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CAS-E S Atgttce^ afltt! Betermltied 

Mr. Atiorney Gifieraf, i\it firft queftion is, Whttlier Mrs# 
Eiacr has made z fufficient appoiAtment within the meaning of 
the power.' 

It may be fatd, perhaps, tlytt tliis power cannot be executed 
without a writing in the prefence of two witnefles, and Under 
hand and fcal} but it muft be admitted to have been her own 
ftock, -fo that fhe had an abfolute dominion over it, and what 
Ihe lias referved is out of her own property. 

That the word or feparates the c|aufe, and the atteftation re¬ 
lates to the words other writing only, and if fo, then this is a 
will within the meaning of the power. 

That a feal is not neixflary to make a will good. 

That the court will not llrain to fet ahde this execution of 
the power, M'here the iiuenciou of Mrs. Ewer was plain to 
difpofe of part of her iloeks among th« only relations ihe had, 
die plaintiiFs. 

Secondly, Where there is a truft for a wife’s feparate ufe, 
this court looks upon her as a feme folc. 

If fo, then this is a writing which would have pafH^d her 
perfonal edate if (lie had been a ferae folc, and it will equally 
pafs the feparatc property of a wife, whom this court confiders 
as zfcviifole. 

Mr. Wilhrahnm of the fame fide : It has been held in many 
inftanccs, that though a wife cannot make a will, yet that Ihe 
may appoint. Cro, Elvz. 27. Ejhn\, !Vood. Crc. Car. 219. 
Jilerriot againfi. K'wgfman. 

The prefent is a contrail of the fame nature with thefc cafes 
at common law. 

Whether tills is fo complete an inftrument as would be 
edeemed a will in the ipiritual court, is the quedion. 

This is certainly a tedaincntary fchedule at lead, and would 
be regarded as fuch by tliat court. 

Noihing can be drongcr than the oat-fet here. 

I declare ibis my will. 

It is dated befides, and all written with her own hand, 

Mr. T$'acy Aihym of the fame fide : Submitted that It was a 
good execution of the power : becaufe the words or other writings 
feparated the fentence, as or is in its natural fignification a 
disjunilive. 

That there is no inftance of courts of law or equity con- 
druing or a copulative, except where the intention of the party- 
required it, but was never fo conftrued as to deftroy an inten¬ 
tion, or to defeat the execution, of a power. 

And therefore thought himfelf judified from the words tbein- 
felvps, to infid, timt a will in Writing unattefted by witiieflcs, is 
a good appointment within the meaning of this power, as .wit- 
iiclTes are not, nec^fliiry to a will of perfonal eftate, though they 
arc to a deed, to i^hich the drawer of this fetticment has pro¬ 
perly confined it. Fide 10 Co. Doilor Lay^eld*» ezkt 
X l/i/i. ■], B. . 

That, fuppofingitliere is any doubt in this daufe, yet, in fup« 
port of the execution of a power, there ought to be a favoumlnc 



In the Lord OianccHofllAi^ 


‘iKMjftnnStion, for though formerly taken ftri^ily, yet latterly y. Sir**, 
more Kbetally cxpouiKied* Fide the Marquis gf Antrim*^ cafe 
V. The Dukeef Buckingham^ 1 Ch, Caf, 17. $>ivinhurne 
522. Dj!er 72. A. id cafe. „ • 

The two laft were in the cafe of land, .and though not the 
fame ceremonies were required theut in a will of lands, as fince, 
under the ftatute of frauds and perjuries, yet lands were always 
of higher eftimation in the eye of the law than a periorial. cltat- 
tlc, and notwithftanding it was‘held, that the real cilate pafled 
by tlu-'fe wills. 

He alfo cited Loveday v. Claridgs^ in Limbrey v. Mcfotif Lord 
Chief Baron Comyns 452. and feveral other cafes in the next 
page, to fliew, that if powers arc defc£rively executed, .the 
court will fupply it. Fide Smith v. Afiton^ Caf. in Chan* 

2 vol , 263. » 

To obviate the objection againft jthefe cafes, that they have 
been wdiere wife and children were concerned, and that this 
circumftance weighed ftrongly with the court in determining 
them, he mentioned Gold and Rutland^ Pafeh. T. lytp. Eq. Caf. 

Abr. 34^. where there w^as no execution in writing purfuant to 
the dire£lions of a power, but all difpofed of by word of mouth, 
and in favour too of collateral relations (three nieces) to the 
prejudice of the hulband, and yet Lord Mftcclesjield, on a bill 
brought by the hulband to fet this difpodtion afdei decreed foy 
the defendants. 


To apply the laft cafe to the prefent. 

Mrs. Ewer having referred the (locks to herfelf, had an ah* 
folute power to difpofe of them as (he thought fit, and might 
ha\'e given them away abfolutely, or upon terms. 

That by tliis power (be was made in the natuie of a feme foie, 
and as fuch a difpofition in that cafe w'ould have been good, why 
not in this ? Her adminiftrator in tiiat cafe could not have im* 


[ Ida J 


peached fuch a difpolition, no more can her hulband in this, who 
lias no other right but as an adminiftrator. 

And therefore the difpofition which (he has made to the 
plaintiffs is perfe£l and complete, and hope that the judgment 
©f the court will be accordingly. 

Mr. Solicitor General for the defendant Ewer. 


That he gave the plaintiffs an exaft copy of this paper, and 
that they were fo well fatisfied that they had no right to any part 
of Mrs. EweFa (locks, that they did not attempt to hinder the 
defendant to take out g.dminiftraiion to his wife. 

He argued that the plaintifts are not intitled on feveral 
grounds. 

Firft, That this eourt cannot confider it as a will, for it has 
not yet been proved in the fpiritual court. 

Secondly, that taking, it to be a writing only, and not a will, 
yet, if it is according to the power, that w'riting ought likewife 
to be proved firft in the fpiritual court ^ for though papers are 
admitted to be eftabjilhed Uicre as a will, yet they will not ad¬ 
mit every paper, for their doing or not doing fo depends upon 
©ircumftances, 

Vfiff. UU I It 
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" A'»«< IwcK. It is notorious in exp^enoe that the. fplntual court do prote 
die will, where the feme coferp has a feparati power referved 
over her ellate. - 

Lord CHAKCEX.L011, » 

•Where « feme ^ opinion that though in the notion of law a wife can- 
covert has a Hot make a will, yet where a feme covert has a feparate power 
power to dif^fe oycT hcT eftate^' and may difpofe of it by will, whatever fort of 
wiii'thftriting writing fhe leaves, it ought firft to be propounded as a will in 
ihe leaves ought the fpiritual court} and in this cafe, as ^ere is no executor ap- 
*"*'11 pointed under this writing by the wife, that court would have 
ITtL fpirh^i granted adminiftration to the hulband widi this paper or tefta- 

court, and if no mentary fchedule annexed (i). 
executor is ap¬ 
pointed they will grant adminiftration to the hulband with the wilt anncxedl. 

“Therefore if die defendant’s counfeldo allow this to be a good 
execution of the power, I will dirc£t the caufe to Hand over tliat 
the plaintiffs may have an oportuiiity of propounding this paper to 
the fpiritual court. 

But Mr. Solicitor General, infiiling it was not a good execu- 
t 1 d I 3 tion of the power, went on as follows: 

'I'hat tlie will ought to have had the atteftation by two wit- 
neffee, and under hand and feal, becaiife the words of the 
power are not by will or deed in the prefence of two witneffes, 
but will or other writing, 

Nqw the words other writing may be fet in oppofitlon to a 
will properly made, and may refer to fuch a paper as ilie has left 
behind her, and proves ftrongly that fhe ought to have executed 
even this paper under feal, and in tlie prefence of two witneffes. 
He cited for this purpofe ^e cafe of Dormer V. ‘Thurland 2 F. 
IVms. 506 . 

Mr. Attorney-General in reply faid, if your Lordfliip thinks 
this ought to be propounded to the fpiritual court hrff, we 
will not dlfpute it, but arc very willing to try it there. 

There are two forts of inffruments by which fhe might execute 
this power, the one a will, the other a writing* 

The invefting it in truffees’ hands before her marriage (hews 
her intention of preferving an abfdlute power over her property, 
and to prevent her hufband from ever intermeddling. 

If this is a will proper to be proved in the fpiritual court, it 
is in effe£l admitting it to he a will within the meaning of the 
> power, becaufe it is very well known that they have no authority 

(1) Itlhonldfeem from of the faid, that 9, feme covert might not only 
cafes that the exfscupon of a power by a make a writing in the mtture of a will, 
feme arum is confiderd as a tej^mtntmy but alfo a frefyer will; if fneh will be 
dijpoffm, and hot prp^rly ^ a will, made with the emfeat of the hu&and. 
Cmet V, 2 jP. iv. 6 zj^,\Hfnljy y. See alfo <Marhf v. Kin/man^ Cre. Car, 

Philipsi mnte avol. 49. Smify v. Sme~ ztg. Btnly v, mite a vol. 49. 

t Fef. 6 it. yenkin^v, Wbiteheufe^ Oke v. Heathy 1 f'ef, 159, Stone r, 
1 ^«rr-j45i. However in Mmlhotough Forjytb, Dentl. 707. 
v.CodopMff.z Fefjs- Lord BtrdwUic 



!n tivs Tim« of Lord Cfian<peIlor HiKBWlcsl. , t6t. 

to meddle vith ati e»ecutiott of a power hj lileed in llw life-time >>«•• *wa««’ 

of the perfon, which is to be under hand and fea}> and whme 
two witiiedes are ncccflaryi. 

He then endeavoured to difiingpilh this cafe firom Dornur v. 

^Thurlani. 

Lord Chancellor alked tile Attorney-General, whether he 
tliought that cafe would have been held good, if there had been 
no proof of a publication of the will. 

He faid he thought it would. , 

The Chancellor denied it, and mentioned the cafe of Mr, a« 

tVindham of Oear-wellin the court of King’s Bench, which was Sje'exMuSw of 
atrial at bar upon the will of his uncle i and the only queftion awill, snShot 
was, whether the tcftator publiftied it, for there was no doubt of £ 3 ^”“***"*^ 
his executing it in the prefenee of three wltnelTes, or their at- 
tefting it in his prcfcncc, which (hews that publication is in,the 
eye of the law an edential part of the execution of a will, and 
not a mere matter of form. 

Lord Chanceli.or, £ ida ) 

There are two qutftions in this cafe. 

Firft, Whether this power is capable of being executed by asiy 
paper purporting to be a will. 

Secondly, Wheiher the plaintiffs are proper to come into 
this court before the will is propounded to the fpiiitual court, 
of which I have already given my opinion. 

But there is a queilion which is more material, and goes to 
the merits, that taking it one way or other, whether at* a vfilt 
or paper writingf the folemnity of fealing and attefting are ne- 
ceflary to botli, 

I am of opinion the latter words in the elaufc, under her hand 
andfeal to be attejled by two or more credible wltnejeSf are referable 
as well to the will, as to the other writing. 

Firll, upon the intention of the parties tHemfelves, and from 
the reafon of the thing. 

Tijen in trujl to transfer the other moiety unto fueh perfon or per» 
fotUt and to and fir Juch tifisf intents and purptfeSf and in fueh man¬ 
ner as the faid Ann Jbould^ in and by her hfi vsill and tefiament 
in writings or other writing under her hand and fealy to be attired 
by two or more credible witneffes^ notwithjlandmg her intended cover- 
/t/re, Imutf appoint or declare^ and fir want of fueh direSiony limi- 
iation or deelarationy then in truji to transfer ali fueh feds to the 
executors or adminifrotors of thefatd Ann% 

This is one entire feutence, and being fo, the words are na¬ 
turally referable to both. 

Therefore the obfervation on the word or being a disjunctive, 
is not material in this cafe. 

The meaning of framing it in this manner, was to give Mrs. 

Ewer a greater latitude than the words will in writing only would 
have done. 

Thcfe words, to he attefed, are as proper to a will, as to any 
other writing. 

Now if this claufe had been (topped, tbere would have been 
a comma after the word wnting, and another comma after the 
, L a words 



CASES Argued and Determined 

Itoii V. Ewf *. words other writings and the next words by this means' would, 
according to grammatical conftruftion, relate clearly to them 
both. 

[ 1^3 3 . I do not deny the words imy be conilrued in another fenfc, 
but,would be much more ftrained than the other. 

I take it that the fettering and clrcumfcribiiig powers of this 
kind arite from jealoufies on botli Tides. 

Firft, On the fide of the next of kin* that the hufband may 
have fuch influence over her, as to prevail upon her to do fomc 
aft to difpofe of this money, which would prevent their liaving 
the benefit of it. 

Secondly, The hufband might apprehend, that there might 
be fome undue methods ufed by her near relations, to furprizc 
her into an aft which might deprive him of the advantage he ex- 
pefted from her fortune. 

Now this intention is the moft rational, for in the execution 
of a power every fenfible perfon would cliufe to annex I'uch eir- 
curnftances to it. 

The cafe of Dormer v. Thurhnd, in a P. //'wr. is a miieh 
flronger cafe than the prefent. 

Sealing a wil Though fealing is not necelTaryto a will, yet being a circura- 

power in tliat cafe; Lord Chancellor 
beiiiipenfcd King held that it could not be difpenfed with (i). 
with. 

There is nothing that requires fo little folemnitv as the making 
a wdll of perfonaleftate according to the eccIefiaHical laws of this 
realm, for there is fcarcely any paper writing which they will not 
admit as fuch. 

iiut in this cafe, to rejeft fo matcri.d a part of the power, 
provided as a ncceffiiry caution in the (L'cd, in order to pre¬ 
vent a difpofition by lurprizc or undue means, is what this 
court cannot W'arrant, tlierefore I ought not to difpenfc with 
thefe circumftances in the execution of the power; for if this 
fliould be conflrued not to refer to a will, the hufband might 
as well have allowed Iter to difpofe of it without any reftriciions 
at ail. 

The cafe of Dormer v. Thurlmul is an authority in point; 
if any tliiiig, the prefent is ftrongtr in favour of the dcfeiid- 


•Baroa aaU feme fl-ifed in fee right tlu> feme, hy deed and fine fettled the 
^premiflei the ufe of the baton and.fimie fur their livea, remainJer to the firft, l^c, 
J<yi ia tail, remainder to riw daughters in tail, ttmainder to the hulband and wife and 
their heirs, , with power ^ the baron, during the joint lives of liim and his wife, by 
bis Ijffc Will, 01 any wrlring.furporting- to be hij lut will, under hand and/m.', atcefted 
by three witaieflVsi if bamn dies before hi! wife, to charge the picmiflBS withaooo/. 
'I’he likcpower {mutatk mutaruTis) to the wife, if foe die firft, to charge the premiftrs 
with the like fom; hulbwid by wi^ under his hand attefted by three witheffes, lutnet 
charges the prein;ifi,s with zoool, held void, being without tf Ml, farmer vv 

(I) See logons 3 £tv, Cha,Ref. 310. 



In the Time'Of Lord Chancellof HAHovicks. , ' i<S4 

int, becatifeit agrees with the clear intenUon of all the paiticS} *•«•* E«**. 

that there Ihould be the ceremony of fcaling and attefting by wit- 
nefles, for the reafons I have.before given, and therefore I mwft 
difmirs the bill, but without ceils^ 


Ex parte Bowesf July 26, X744. Cafe 51. 


T H E application was, for an infant truftee to join in fuf- s. c. »nte t vol. 

fering a common recovery, to make a conveyance cf- note t* 
fedfual. ' Anin&fltrmftee 

but doubtful whether he c»n fuffer a recovery without* privy feal. 


Lord Chancellor, 

It has been held that an infant truftee may levy a fine, upon 
the aft of parliament, 7 u^rm, c. 19. empowering infant 
truftecs to convey eftates, and the judges may take it, and it 
cannot be reverfed but upon infpeftion, and during his non- 
age. 

But I doubt whether judges would permit an infant truftee to 
fulFer a recovery, uulefs lie procured a privy feal for that purpofe 

But however I fball pen my ortler in this general man¬ 
ner. . 

That all parties are to concur in all neceflary afts, for the in¬ 
fant's fuiTering a common recovery, in order to make fuch con¬ 
veyance efi'eftual (2). 


(l) Seti -vlJe Ev parte Juhn/oa, pofl. (2) Rtg^ Lib% A, 1743. fol. 537, 
559. Ex parte Smith. Amh. 61^. 


A Petitionlnthe Name ofthe Attorney General,at the Relation of Gray Cafe 52. 
andothers,on behalf of the Charity, verfus Sir John Loci and others, » 

Trufees of Magdalen College on Biackheath, under tise Will of Sir 
John Morden, July 16, 1744. 

Lord Chancellor, 

A t prefcm the queftton is, whether I ftiould be warranted. The court w:u 
on fuch an application as this, to take a previous fl:ep to ^p'eXnifur*'* 
ceftore thefo perfons to their places in the college. an amotion of* 

. ‘ ^ pen4oner from 

anhatpiul, with the faxns <uc<tty u if the freehold of the perfon was v> 

It is incumbent upon this court to fupport the charity. 

It is likewife incumbent on them to maintain and guard 
the power of thofe who have that authority from the do-, 
nor. 

For it would be of bad confequence to the charity, if the 
authority of perfons intrufted with the management of the 
charity, was upon every initance to be enervated and broke 
into. 



l6| CASES Argued and Determitted 

i 

Artotiftr If there were to be Ae fame idcetics obferved upon the amotion 
®*”**'|^ *• of fome of the penfioners of an hofpital, aa if they had turned 
out a perfon from a freehold) no man of iprtune or abthUea would 
undertake fucK a truft. * 

Sir Morden has not left the power of vifiting to his heir, 
but has made a perfeft conflitution of this charity (i). 

Now this IS very material to the fiifr and great queflion, the 
authority of Ac truftees. 

They and the furvivors are to have a power to place and dif- 
place the rhaplam, treafurer, and other ofHcers and merchants, 
bfc. at their will and pleafure. 

They have a power to make by-laws and rules for the regulating 
of the charity, and for the government and conduifr of the lioufe, 
which is a very general power} then he direds the faid govern¬ 
ors ‘and viiitora Aall and may vilit the faid college once a year, 
or oftner if they think fir. 

At which time they are to infpeil the treafurer's accounts, 
and alfo to examine into the behaviour of the chaplain, fs*!. 
and if they lind they have a£lcd difhoneftly and improperly, to 
difplace them, and put other perfous in tjieir room, 

And likewiie if they find any merchant immoral, guilty of 
drunkennefs, t^c. they Aall and may remove them, 

|f governors are 'pjjg gj.ft obje£lion is, that this is within the cafe of SuUon 
IreKconnubie^ verfus CoUfteU^ determined Htll, it Ct.». and Duie*s Lhar, 
to this court, Ufes 68, 6. I agree that where there are governors who 

vifjtorslikewife, fo far as relates to the eftates of Aib chaiity, 
Aey are fubjefi; and account iblc to this court. 

There are two forts of authorities here. 

One as to the management of the eftate and revenue j tli« 
other as to the manigcment and government of the houfe. 

In the latter they are abfulute, and not Controllable by this 
court; and is like the cafe of the Attorntf-Gemralstxim Prtce (2), 
which came befoie me the 13111 of of July 1744, where I was 
of opinion that the power of vifiting was abfolute in the 
■Warden of All S'juhf and this court had right to inter- 
ptfe. 

As to Ac quellion, whether they have an arbitrary powei ta 
remove at pleafure, I will give no aofolutc opinion, hut 1 am in-, 
dined to think they have Inch a power of removing, withpot 
hearing or giving any re ifon for fo doing. 

My reafons are thelc: 

By the conflitution of Ais chanty they have a power of remo¬ 
ving Ac chaplain, trealurer, and other oiTieers, at Aeir u ill and 
pleafure. 

Jf it had yefted there), there is no doubt but they might have 
done it} but it is ihfillcd by Ac Attorney General that there Is 
pno Aer claufe reftrfiinipg Aem. 

(i) FidtAttta^fypentral v. Mujhr md (t) Auiet 108, S. C, 

Bu^ 



in the Hme of Lord Chancellor Hakitwickb. i6i^ 


But I think the Utter claufe is not a reftrsuhing daufe, or ATTofc«*» 
gives them lefs power, but only lays an injudion or obli- 
gadon" upon them to remove for fuw general ofi^nces, and 
leaves them in every inftance befides to ad; at their ^fcre* 
tion. * 

But afterward, in dieir general local vifitation, they are to call 
the treafurer to account. 

This they might have done by virtue of their being governor*, 
and therefore it is an injundion upon them to infped the trea- 
furei’s accounts, tfr. 

Are they to remove the officers and fervants for an offence 
that muff be fupported in a court of juftice, with the fame le£;al 
nicety as in the cafe of a freehold ? 

Is the chaplain or treafurer an officer for life ? 

They would, if fo, be equally reftrained from removing them 
as the merchants themfclves. * 

As to the merchants^ if guilty of drunkennefs or any debauche¬ 
ry, then they (hall and may by writing under hand and leal turn 
them out. 


The words Jball and may in general ads of parliament, or in 
private conffitutions, arc to be conffrued imperatively, dtxtyvmji 
remove them. 


ia 

m*nt, or in pri- 
file confticu- 


tlpas, are to be confttued imperatively (t). 


Upon the whole of this point I am of opinion that there is a 
general power of amotion, but, as I faid before, the founder 
has laid an obligation upon them to turn out for the majora cri- 
mtnay if 1 may fo call them. 

Next as to the relators; and lirft, as to Mr. Gray. 

It has been faid that this is only a decent application for an ac¬ 
count of the charity. 

But I think the letter he fent to the governor is very grofs, 
and almoff a libel, for faying that they have ffteen thonfand odd I 
bund* tdpounds in dieir hands, certainly carries a refledion with 
it. 

The otUr two relators admit themfclves to be privy to the 
letter. 

The great difficulty with me is the danger of making a prece¬ 
dent of reftoring a mere peniioner of anhofpital, upon the ap¬ 
plication of lire peniioner himfelf. 

Conlidcr what number of great hofpitals there are in this king¬ 
dom, and how bad the confequence would be for me to examine 
too nicely into tlrefe amotions^ as if the freehold of a perfon was 
in queffion. 

The governors of thefe hofpitals every day, turn oui^ and put 
in, and there would be no eud of fuch inquiries, and would be a 
means of overturning thefe charities abfolutely. 

This is, as has been very juftly faid, to make a decree before 
the caufe is hoard upon motion, and even before an anfwer is 
put in* 


(l) Stamptt V. Millarf pjl jia, 

1-4 
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C A S Is S Argued and Detetttolned 

Suppofe it was ail information againft a fchoolmader; viftMld 
the court turn him out ? Or would they teftore him upon a mo¬ 
tion, witliout hearing the caufe i 

If you will compare it to cafjes at law, compare it through¬ 
out. 

Suppofe a mandamus from the court of King’s Bench to rc* 
flore a perfon to an oihee, would tlie court in a fummary way 
do it without examining regularly into the merits of the cafe ? 
Certainly not. 

It would be a much kfs prejudice to the foundation, if one 
of thefc penfioners fhould be turned out wrongfully, than that 
the truftecs and governors fliou.d be perpetually liable to have 
every a£lionof theirs f.fted and examined into. 

But yeti would recommend it to Sir Jo/m Lochf and the other 
gentlcrntn’s conlidcration, to allow fomething in the mean time 
to die petitioners, that they may not ilarve, but I vi ill not make 
any order for it* 

AT. B, The defendants in their petition this day to the Mailer 
of the Rolls had been allowed a month’s time to plead, anfwer or 
demur to the relator’s iidormation, fo as not to demur alone; and 
it was ordered that all procefsof contempt for wanttheicof be in 
tire mean time flayed. 


Bx parte Bartijley, July 30, 17 Hi among the Tetitions in Lit* 

nacy. 


7he LiqtaJitLtt* 

T O inquire whether William Barnjley is a lunatick, or en¬ 
joys lucid intervals, fo that he is not fulficient for die 
government of himfelf and his adairs. 

lands, Cfc.b an illtgtl and void return to an InquiAtion of lunacy. 

IThe return of the Inquejl^ 

That the faid William Barnfey^ at the time of taking this in- 
quifition, is, from the weaknefs of his mind, incapaQe of go- 
Vernidg himfelf and his lands and tenements, and has been fo 
from the 8th of Aprih I737» and upwards, but how and in 
what manner the faid Mr. Barnjley became fo, know not. 

Tlie petition is preferred to quafh j^e inquifition as being an il- 
legnl, and a void icturn. 

Mr. Attorney General for the petition. 

There are four grounds of lunacy, according to i hijl* 
J47. <T. and Bevirley*s cafe, 4 Cc. 123. b. Buknefsy Grief 
Aecidtiit^ and Drunkennejs •, none of thefc are mentioned in the 
return. 


In 



tn tfie TJnw of loti CKsmcellof HiLUSWXCKS* 

Jn a cafe ex parte Freak ( i), January 11, 1732* the jury Upon 
an inquiHtion there found that by hit appearance he was not 
always m his fenfes as other men be, and that it arifes from Fear 
and Provocation, , 

Fhis •was quaj^ted, 

Fx party Harvey^ February 26, 1733, 7 Geo. 2» There it 
was found that Jbe is not of fui&cient uuderftonding to mjioage 
her own affairs. 

Tills was quafhed by Lord ‘Talbot, 

In a cafe that came before the court ort the 4th of May 1733;. 
the finding was, that ihe is fo weak in her judgment aad 
underllanding that (he is not capable of managing herfclf and 
her efiatc, and has been under the fame weakuefs for tvtunty 
years 1 ift paft. 

In tins a commiltee(hip was granted; this amounts tg no 
more than a precedent fub JlLnuo^ for it was never controvtried. 

Rottrt ^i/hton the 8rh ot found not a lunatick, but 

htcapahlt^ this was quejhed. 

Ex parte Rtadj July 7, 15 ^ 4 , the perfon being not found by 
expref. words, whether he is a luuatick or not, w'as hkcu lie 
quaflu d. 

Mr Biow/tf of the fame fide, cited 2 Jn/l. 4c and that tlib 
return in the inqueft in the putedent of z6x\, found, that he 
was not fuflicient to manage his perfon and oft ite, and betaufe 
they did not find cxprefsly that he was a lunatal, tht (ourt litld 
it did not fall within the inqu'fition, and qaaOicd it. 

Mr. Notl, of the fame fide, meiitiontd the late 3*^1 of pjrli.i* 
ment, wdxcre an incapacity of marrying is, made the conii queuv-C 
of a perfon’s being found a lunatu 

As the aft ufes the word hotatul only, it vpould h'' of il.iiiger* 
ous confequence to add a difierent iort of lunacy hete, and un¬ 
der the aft of parliament. 

Ml. Wilbraham of the fame fide. 

That there mull be an abfolute finding, and that they cannot 
fiiivl an infirence only, without finding a pofitive faft. 

In the cafe of Dtnms vex fa% Dennis^ 2 Sand. ^ ^2. on a writ 
of dower it was infifted (lie was id,jtaf and pleaded that Ihe was 
Jana mentis. 

He faid he mentioned this to (hew that found mind was 
of certain fignification, and known in our law; and that you 
cannot in pleading fay that a man was lutiatuus, but non fana 
mentis. 

Here it would be impoilible upon the inquifition to jknow 
what to plead. 

And if the court (hould break that great land-mark, that a 
perfon to be a lunatick mull be found to have fomc degree of 
nnfound mind, they would not know how to Hop. 

Mr. Solicitor General of the other fide. 

(1) Stl, Ca, Cha. 47. 

3 That 
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CASES Argued and Dtlermmed 

Ex futr^e Xliat tills return is agreeable to many precedents* and agree>< 
B^xht^xr. ti?afon that a eoxnmifliQn ihould iflue upon tiiis 

inquirition. 

The order was made upon the aSth of Jprii lail, die attend¬ 
ance upon the inquifttion was by counfel on both fides* that It 
took up /even da^if and the jury were unanimous* 

C tyo ] In the notion of the old law and writs, one of which is 
to inquire de idwtaj and the otlier de lutiatico, he mud be found 
one of tbefe. 

The counfel for the petitioner infid that the return of the in- 
quifitioii mud be, that he is or is not an idcot, that he is or is 
not a lunatick j and ijx fupport of this, they cited a precedent 
during the ufurpation. 

The court in thefe determinations found thcmfcives upon this, 
that rhe inqued did not in exprefs words find him a lunatick. 

Lord Chancellor, 

The commiffions are framed in analogy to this writ, and if 
the inquifition is, whether he is a lunaiult, they cannot find him 
an tdeat: but there mud be a new commifTioii. 

JIdr, Sohator General. 

The law having varied it under thefe two heads, and the jury 
being doubtful whether in confcience they could find him a lu- 
natick, the court in many precedents allow the jury not to find 
him in exprefs terms a lunatick. 

In the cafe Ex parte Pauncefort^ OPober 11, 1725, the inqul- 
fition returned, ^ ififatta: menttSt id fic dtprvoatus ratioms in- 
tellePus^ ita quod rtgimint fui iff ipfius Jiattu fui onmtno incapax 
extjiit. 

It was allowed to be a good finding, and tlie consmifllon 
ifi'acd. 

Your Lordfliip too proceeded upon diis reafoning in the cafe 
of Afliton, 

Mr* Clarle of the fame fide. 

That the court have cxercifed a more liberal ufe of this 
power, as danding in the place of the crown, and if the gentle¬ 
men fbould prevail to overturn this finding, it would fhakc all 
the determinations for a century pad. 

That wcaknefs of body in wills, is put in oppofiilon to 
foundnefs of mind, and therefore if this h. d been an inquifition 
in T.§itn, they would have ufed tn/amtas ineuits. 

Lord Chakcellok. 

I much doubt whether this would exprefs weaknefs of mind, 
and if it ought not to Iiave been mjirmitm tnentu. 
r 3 Mr* Clarke; That faying from the weaknefs of his mind he 
is incapable of managing lumfeif and his fortune, is faying the 
fame thing as that he is weak, and that he is incapable of ma« 
Siaging himfelf and his fortune with proper averments j and 
tl^at this is warranted by grammatical as well as an equitable 
condruftioru 

, That the cafe of AJlfton did not come before the court fuh 
ftleniit, but upon a fecond finding of the inquifition, for my 
Lord was not fatlsfied with the fiid* 





"l401LBCHA.HCEip.L0m, ' ' 

Though I 4 ^]Srbus of thaintaiMng tlie|iret%adve;i^f ^ ' 

crown in its juft; and proper yet at Ac fame titoe- 
have a care m making a pn»^deifit on the recoi^a of‘the dhOrt^ ibg tlmi jt*- * 
of extending the authprity of thecrowrii fo as to reftraip Ae 

liberty of the fubjeft, and his power ptrer Hts own ^tfpn and 
eftate, further than the law wiU allow, •' ’ lieity of khr 

power over faimfelf mi hii eftate, Phu Uw vrill alW. 


Notwlthftanding what has been faid of the change of the 
law, I think the prerogative of the crown, and the rule of 
law is ftill the fame, and cannot be altered but by adl of par* 
liament, for it is only the form of returns that is changed by 
this court. 

The queftion is. Whether here is fuch a finding returned, , 

as will intitle this court to take the care upon them of Mr. , 

Barttjley% perfon and 'efiate. Vi4e the Huords of the- 
fiT hefore. 

Now it is certain, and Is admitted, that this is a departure 
from the direftion of the commillion, for the commifiion is to 
inquire whether he is a lunatick, or with lucid intervals, fo 
that, fjTf. 

But though the return differs in words, yet if there are equi¬ 
pollent words, it will not be fuch an obje£kion as will quaQi the \ 

inquifition. 

For it is not a variance in the words, but in the fenfe and 
meaning that will quafh it. 

Now it muft be admitted, that, the modern precedents have uoUbn* 
departed from the ancient form, which was before, that they leturn in in. 
mull return whether he is- lumticus vel non: And 1 was appre- ®f 1 “* 

hen five that the form had been too various, but, upon fearcli, 

I was glad to find that, except in two or three inftances, the i*mw 
return has been that he is lunatkuSf or non condos mentis^ or 
infante mentis^ or, fince the proceedings have been in Englifbi of or, fioce the* 
unfound mind, which amounts to the fame thing. proceedings in 

And I lhall defire that they may Hill continue fo, or elfe it 
will introduce great uncertainty and confufion. . ^ • ’ 


In conftant experience, where a caufe conies on here, upop [ *72 3 
p fuggeftibn of a perfon’s being impofed on by wcafcncfsi when 
the coqnfel arc aiked, do you proceed on the infanity^ the an* 
fwer is always. No! We go upon Baud aud wealqiefs only} 

^nd this is the invariable diftin£Hon in caufes of that kind. ■' 

Poffibly the law may be too ftrift, and it might be ufefui in V(e#bi 1 n.fom» 
fomc cafes, tliat a furator or tutor fiaoilld be fet over piodigal 
imd weak perfone as in the civil law. v : 

Confider the modern ca&s, and the rule, the court goes bii<dn ari« t|i« 
thofe cafes. . : 

ill two o( iht ,ln^anct& m party Halftyf md ex pane Eamee-^ - 

the Inquifition fpupd t|ia? tfa? partiqe were incapable of 

v;'" . 
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CASES Argued abd llctermlned 

Which was finding the effeiJi, as ’Was" truly faid, inflead of 
the caufe. 

But that was not the ground of (joaflung it, but (}ua{hed, 
bccaufe it was not.a fafficient finding of Uie lunacy by Bond TaiboU 

Ex parte Pauncefort was before me and quaflicd for the fame 
rcafon. 

The other two were a fecond finding in the cafe of Ha!fey and 
Mrs. Wain cafe. 

I own, if they had come before me, I fliould have doubted, 
whether this fecond finding ought not likewife to have been 
quaflied. 

There is a departure from the legal words, for the jury do 
not find that fiie was vort coiapos or of infam miiidy but only weak^ 
nefs for the laft twenty years. 

L«ird Talbot granted the commiinon, but however, I mull 
take this as a commiflton vi’liich palled fuhfilcntio^ for no coun- 
fel were heard upon it, and therefore it is no precedent; and 1 
believe I fhould have done the fame, as it was applied for at the 
unanimous requeft of all the friends anti relations. 

The finding, that Jfje was rot capable of given anfwcrs to the 
mfl eafy qtaflionsy was improper. 

But my Lord Talbot^ I dare fay, laid no ftrefs on this, be- 
caufe it is a finding of evidence, which a jury ought not to do, 
but to return the fadl, or if they do return, that flie is not 
capable of anfwering, l5*r. they Ihould exprefsly Hate the quef- 
tions thcmfelvcs. 

The other cafe of Mrs. Wall was a much weaker, they find 
her woi n out iviih age, and incapable of managing her own affairs. 

Now, as they have not applied the being worn out with age 
to her mind., flie might be bedrid only, and yet of good under- 
ftanding, and capable of dirc^ling her affairs. 

Then it will come to this queftion, Whetlicr the finding 
in the prefent cafe is of the fame fignification, and equivalent 
to finding Mr. Barufey a lunatick, non ctanpos, or of unfountf 
mind. 

There are various degrees of weaknefs, and ftrength of mind, 
from various caufes. 

There may be a weaknefs of naund that may render a man 
incapable of governing hinifelf, from violence of paflion, and 
from vice and extravagancies, and yet not fulHcieOt under tlie 
rule of law, and the connitudons of this country,, to dire£l4t 
commilfion. 

Being non compos^ of unfamd arc certain terms in law, 
and import a total deprivation of fenfa; now weaknefs does not 
Carty tills idea along with it 3 but courts of law underftand what 
is ^ncant by mn cen^ik4<t or infam, as they ate words of a dctcr- 
fignification.'j 

My Lord Coke's, definition is, that they are perfons of mn fane 

metiioiy. 

Non compos tnenthys ufed in the fiatute of litfiltatiotis, fo that 
it is legUimated novy under feveral a£fs of parliament. 

> Several 



in the Time of Loid Chancellor Harbwxcke, 

'Several words are'legitimated by afk of parliament to a par¬ 
ticular fenit, which before might bear a different nteauin^; 

I remember a cafe before the court of Kang’s Bench, whfcn 1 
w’as Attorney General, upon a pardon, wheie it was dirc^ed 
he Ihould give fccurity nofti-is jujit*. tariu dc banco* 

Now tins is the title of the court of Common Fleas. 

The cafe Hood over upon this point, and Lord Chief Juftice 
found in Magna Charta^ that the court of King’s Bench 
were cnlcd Juftices of our Bench; and thu was held to have 
fo lepitiii\uicl the word, that the pardon upon this was adiudircd 
to be a good one. 

LunaMcL is a technical word, coined in more ignoiant times, 
as iiniginrig thefe perfoas w-ic afleclcd by the moon ; but dif- 
covertd by plulofophy and ingenious men, that it is entirely 
owing to a dcfc£l oi the organs of the body. * 

The reafon of the coutts enlarging tia; manner of finding, 
was, to avoid die diiliculty of obliging the jury to find e\- 
prefs lunacy, becaufe they might think it more a cafe f»f 
idiocy, which was cqu.illy a cafe diat called for the care of 
the coa.t. 

Tbr reafon that Lord IVenmnn was fo long before he could 
be found was the unwilb ignefs the jury had to find him an 
idiot, btiaufc of thi confi queuee; but upon an iiiqiiifition of 
lunacy, thev found him a lunatick imni,.t.hatc 1 j, 

litre « 5 can be taken, but an imo^’.wd one, fin the 
fa<Sf that imill be traverfed, is only the inabifity U' vern him- 
fclf and his atlaiis, and die traverfe ought to be upon the 
lunacy only. 

ThvTcfore I am, lor this rc'^fon of opinion, that the in- 
quifitiou mud be quaflied • and 1 ‘am tjtromely glid to find, 
upon li.aich of prtc<.tle.its, that the louit has not gone fuithcjr 
in dtj ,*rting from the legal definifion of a lunatick. 

'J lie riiquifitioii was quaflied accordingly. 


Carte verfus Carter JUIarch 8, 1744. 

OAT^IUFL Carte, the plaintifF’s father, was a prebendary 
of TaiMroilc, to which there is a corps belonging that fell 
to him in 1714; from that time, he, by indenture, demifed it 
to one of his chihlren for 2 1 years} and fuch child that was 
namedalways executed a declaration of iruft, declaring 
that his or her name was made ufe of in fucli leafe, in truft for 
the father for fo many yc^rs as he fliould live of the term, and 
tlien for fuch perfon or perfons as he (hould by deed or will ap¬ 
point, and in default thereof, to and among all his children 
equally j fuch Ic/fees generally furrendered tine leife yearly, and 
Sawiteb Cartt granted a nc%v one. 

\o A-tguJl 1735, Samuel Carte leafed the prebcndal eftate lo 
his daughter Sarah, the defendant, who executed a declaration 
of truit: On the xyth of 'January 1735-6, Samuel Caetg made 
his vBh giving feme Ipgaclcs^ bequeaths to hhk eldell; 

ion 


*:3 

Fx ftm 
BbAaNsc(.Y. 

anit 

^tiOntp are ap- 
pIiciMe to the 
court of Kasg’s 
Beach. 


t *74 3 


Cafe 54, 

S. C. Ainb. el* 
» Vst.^ty 
S. C. cited. 
Lo>4 Jianiuietx 
*1 opinion, the 
laill 111 thu cdfe 
was iu$icit.nt to 
palit, not only 
the trull el the 
Icofct then in 
hein^, hut alth 
the benefit «f 
tlic fubresittent 
reu'wal*,'a»lbS 
ploinull. 



*74 

, CAitT* V, 
€!«««*• 

{ >75 3 


t >74' 


«• ’ 

Axgtted ami t)b!tertn!netl 

fon Thmat^ fihe all the reft of his goods^ chattels, an^ 

eftate^ whether real or perfonal, in poflelEon and revcrfion, and 
makes him executor. 

Then by a fupplemental clat^e: Item* It is my mind and will, 
that my eldeft fon Ticmas lhall have the difpofal of the Icafe of 
my prebend of Taekbrdehe, made to my daughter Saraif and that 
he (hould I'eceive to himfelf all die profits and advantages arifiug 
and accruing from it. 

By another claufe, fubfequent to this, and which is con¬ 
tended by the plaintift to be made after the 24th of September 
1739) he therein takes notice, that he had made his fon Thomat 
executor and reliduary legatee, and that tf he Jbould be tmlejled 
And profeeuted by the goVernmentf by whnh he mtght tncur afer- 
feititi^i or could not be his executor } then he makes the defendants 
Samuel^ another fon, and Sarah^ his daughter, executors, and 
gives them what he gave to his fon Thomas, 

The leafe in the year 1735, devifed under the will, was 
furrendered in 1736, and feveral new leafes were made yearly 
until the fubilfting leafe, the leafe in queftion, which was dated 
the 24th of September^ 1739, and made to the defendant Sarah, 
who, on the fame day, executed a declaration of truft, in truft 
for the father, for fo many years as he fhould live of the term 5 
tlien for fuch perfon or perfons as he fliould by deed or will 
appoint, and in default thereof, to and for the benefit of the 
defendant Saruh, and every other child of die teftator, fliare and 
fltne alike. 

The 16th. oi April, 1740, Samuel Carte, the teftator, died. 

The bill was brought by Thomas, the eldeft fon, claiming the 
whole benefit of the leafe in 1739) and praying that the de¬ 
ft. ndant Sarah might afiign it to him j and that if the courr 
iliould be of opinion that he is not intitled to the whole benefit^ 
that then he might have a third. 

The defendants, Samuel and Sarah, fay, that the plaintiff is 
only intitled to a third, for that the leafe in 1739 is a revocation 
of the will, and did not pafs by it. 

LoRB ClIANCrLLOR, 

The genera! queftion is, Whether the benefit of the renewed 
leafe in 1739, paifed to the plaintiflF, by due will of his 
father in 1735* either by the original win, or fubfequent ad¬ 
ditions to the will: and this general queftion depends upon thefe 
confideratioUs. 

FiiftV Whether the will of the 19th ol January, 1735-6, was 
fu£ik:ient to pafs not only the truft of the leafes then in ^ifig, 
hue alfo the benefit of the fubfequent renewals, in cafe there 
had been no new declarations. 

Secondly, Whether the new declarations of truft that have 
been made on the fimfequent leafe, will make any alteration in 
this cafe by the different penning Isf them, and whether they 
amount to a revocation. 

' Thirdly, Suppofing there was a revocation of the will, either 
by the fubfequent renewal, or by the new declarations that were 
made upon thofe new leafes, whedier here hi fuffidept evidence 



'in. 



of tlw repuUlcatioavOf will, after the leafe ^. dec^ations 
t)f ^uft of the a4th of * 739 ^ : - V 

Thefe three' qhe 0 :lons tale in at! pc^ta iltat! b|iit h^n 
made in thi<i cattle. 4 . . " ' 

As to the firft» I am dear ot opinion Aat the :w 31 .iras fttf- 
Hcient to pafs it under the drcttmftancea of this cafe. . ^ 

The cafes of revocations of wihls, legacies, and term* of Itevaeadont of 
years by furrendering and rating new Icafes, have been alt of le^cies* 
legal interefts} and not upon a legacy of a truft cftate in a Sn/aiSSl 
term of years (i). ing new teafc<, 

bave beeft aU 

i» the cafea of lcg4 iatete&i, uiS |ot mi a iegujr of a traft eftecs. 


The cafe in Goldjhonmgh 93, and of Sir Thamai Abney verAis 
Miller^ June 10, 1743. Fide 2Tr,Atk, 593. were of tt legal 
eftate then fubfiiiing. 

The penning of the lad: was very ftrong to confine it to the 
term then in being, at it was a hequefi of the leafe whkh I now 
holdf and the tefiator had only the legal eftate in him. 


(1) Lord HardwUke Teems to lay par¬ 
ticular ilreTs upon the circarofiance of 
this being the cafe of a truf; and in fol. 
J79. he obferves, that '‘an abundance 
** of a£ts are fufficient to pafs the tn/Ji 
** or equitable intnefl^ which would not 
“ pafs it at law.” In Ahn^ v. Miller^ 
anti 2 vol. 593, the teftator bad the legal 
eilate in the feales, but by his will had 
devifed them in trufi; But in the above 
cafe of Carte v. Carte, the teftator Inm- 
felf was a cefluique trufi. This diftinc- 
tiou accounts,for an obferVation of Lord 
tiarelnuicke in j 4 bn^ v, Milkr^ and recon¬ 
ciles it with what his Lordfhtp is heie re¬ 
ported to fay. I'he paiTage, 1 allude 
to, runs thus, ** This court does regard 
* the cuftom of renewal in fome cafes, 
'* becaufe if foch an eftate is given upon 
*' trujit and the eftate fo given is renewed 
^ter the death ef the donor, yet the 
court confiders it as governed by the 
old trufis^ (fte Picf/oa v. Shores ante l, 
** W. 480, and n^te), with refpe£t to 
peribns claiming under the teftator; 
and the eneevter renewing would have 
** been bonhd by the trbft; but this 
loUl nit extend ft far at to land the tej^ 
tater kinfelf i^ hit/fe-timif under any 
truft theit ai may Aa^t creb 0 d»** . 
However the general rules in relpe^ 
to cafes, where the legal intereft of a 
Jtrm foryearst is the fubjeift qf begueft, 
ax§ fubmitted to beas follow ; ill, if the 


intention of the teftator, coHeAed front 
the words of the will, appears to be, that 
the bequeft Ihould only extend to the 
fpeciiic leafe then in being, as whei« 
the teftator bequeaths the leafe, which 
he mno holds, or all his lands, ge* 
nerally (without giving all his eftate or 
intereft in thofe lands,, Csfr.) then and in 
fuch cafes the fubfequent renewal maSt 
be conftdered as' a revocation of the. 
former devife. Cold,. 93. Abmy v. Mil¬ 
ler, ante 2 voli 593. Rudftone v. Ander- 
fen, 2/7/418. Attorney Getter A v. 
Downing, Atnb. 573. Honev. Medcrafte, 
1 Bro. Cha. Rep. 261. Coppia v. Ferny- 
hough, 2 Bro. Cha. Rep.zgi. adly. Buc 
where the words of the will are fufficient 
to pafs not only the prefent e.xirting 
leafe, but alfo the intereft in the renew¬ 
ed Icafes, as where the bequeft is of all 
theteftator’s leafthold eftate, or of Al the 
intereft, which he has in fuch a leafe, 
then the court will not conftrue the fub- 
fc^uent renewal to be a revocation. 
Carte v. Carte,.iifra. Adeem v. Templar, 
3 P, TV. j68, 'ante * *vel. 599. Stirling v. 
Lydiard, pc/f.' 199, ^ jdly, The renewal 
of a' JciWftbr S-ues is always conGtdpced 
as a revocation; becaufe it beihg a f^e- 
held, cbe renewed leafe fe as a.«e^ pur- 
chafe of a freehold eftate, which cannot 
paii by, a will prevkiqfly made. Mitr-i-, 
wood V, Tamer, 3 P. fV, 170, date z vA, , 



CASES Argttcl aftd 

* 

Ca '■■!•, ' The queftion here arifes ahogetittr oil the penning of the "wilf, 

Cartz. inability in point of law to give it; the cafe 

of BmUr verfus Colte^ Salk. 237. and the reft of thofe cafes de¬ 
pend upon the particular pennfctg. 

There is no queftion hut a man by will may bequeath a term 
of years which he has not in him at that timej but comes to 
him afterwards. 

Therefore all thefc cafes of revocations of legacies or bequefts 
of terms for years arife from the fhort penning of the w'ill; and 
if in the cafe of Jbmy verfus Miller the teftator had faid, 1 give 
■all the inUr^ I have in the let^e, there is no doubt but it would 
have palled. 

So that there is no queftion concerning the inability to de« 
vife, but the want of a proper form of words. 

If* that is fo, and a form of words may be ufed, which would 
pafs a fubfequent renewed intereft after making the M'ill, then 
the queftion is, "WhetlK-T the words here are fulScient to pafs 
this intereft : and clearly they are. 

t *77 J ^ conllrufl-ion of this claufe in as cxtenGve a man¬ 

ner as if he had particularly recited and repeated the Icafe and 
declaration of trull and given it to his fon, and the effe£l would 
liave bevii to have given him the whole truft. 

W'k'Ai was thvu ? 

Moil certainly not the truft of the then exiftxng term only, 
but alfo all-the renewals, and extends to all future leafes as 
well as thofe in being. 

An obje£lion has been made that this declares the truft upon 
the prefent term in Samuel Carte. 

It is iK't only a truft to preferve the legal eftatc to Samuel 
Carte tht- elder in the profits, but to preferve the truft in the 
whole intereft, by giving him a power to furrendcr it to fuch 
ufc as he fliould appoint. 

What is the whole of it taken together ? Why, that Samuel 
Carte the elder ftiould reecive the profits of the leafe during his 
life, zud that it lliall be furrendered as he fnall dirccl. 

Wliat for ? 

Why to take a new intereft for the benefit of the fame truft. 

If the teftator had recited in his will as before, could there 
•^be any doubt but that would have given to the plaintiff the be¬ 
nefit of this leafe and ail fubfequent rcnew'als? 

It is the fame as if a man poffe/fed of a term had given that 
leafe, and all fuch leafes as 1 ftxall take, which amounts exa£lly 
, to the fame thing. 

This is only making a confiftent conftruflion, > 

Suppofe, inftead eff the declaration of truft for Samuel Carte 
for fuch Tufcsj fijfr. declaration of truft had been for partiv 
ciidar perfons} and the leafe bad been renewed from-time to 
time. 

Ko body would have doubted but the fubfequent renewals 
; would have been for the benefit of the perfons named in the 
declaration of truft; Will it make a difference if the perfona 
are not named? No« 




ill the Time of Lord Chancellor Hardwicke. 

■Cuppofe it had been for Auch perfons as he fhould by any deed 
{not by will) appoint r and he had made a declaration for par¬ 

ticular perfons, by an inftrum^ent diftinftfrom this declaration. 

Would not that have been forsthe benefit of fuch perfons? 

*rhe devlfe in this will extends to the whole truft, and the The wwJ*/- 

word advantages is umloubtedly fuflicient to take in all the ad- talte 

vantages and benefits belonging to the trull. in ail thehene- 

fici beUutlnn to 

tl>t truft, not the profttt only but the renewals, which aro confaijueatiat. 

It comprifed not only the profits, but the renewals, which [ 3 

are confequential. ^ 

The words of the will are very fuflicient to pafs, not only tlic 
trull and beneficial intcrell then fubfiiling, but all'o the renew¬ 
ed icafe. 

Mr. Samuel Cir/ds mating new declaratlbns of trull on (fvery 
furrender ex abundanfi caitteld creates all the dilficulty ; for if he 
had relied it upon the firft, there could have been no doubt. 

Secondly, "V^'hetlicr the new declaration of truft that has 
been made on the I'ubfequent leafes will make any alteration in 
this cafe by the dificrent penning of them, and wjicthcr tlmy 
amount to a revocation. 

It would be a very unfortunate cafe, if thofe afls which the 
teftator moll undoubtedly meant fiiould carry on the fame in¬ 
tention, and preferve the eftate in the fame manner, fliould 
have this tflert to revoke and alter the will, but if they arc 
revocations in point of law they mull prevail. 

Hut the quetlion Is, if they have fo done, and I have more 
doubt of that tlian the former part of tlic cafe. 

'J’hougli he might hav<.* made it irrevocable in his life-time, 
not by way of W’ill, but by way of difpofition, whereby it would 
Iiave been out of hispowxr to revoke it, and it would have been 
fubjecl to the truft, yet he ha's not done it in that way, but by 
his will, which'is a revocable aft in its own nature. 

Then the tjucllion is made by the counfel, wdiether thefe 
words by his lajl •will and tcflammi lhall refer to the aft of making 
his will, or to the legal operation. 

If to the fiidl; it is future, if to the latter, why then it is the 
operation only is future, 

I cannot find any cafe whore fuch conllruftlon has been put 
upon the operation of a vi ill. 

X do not know how far this may afteft copyhold cafes, for 
upon furrenderiijg fiich eftates tp the ufe of a will, I do not re¬ 
member that it has ever been alkc-d whether the w'ill was made 
l>cfore or after the furrender (i). 

Therefore as this may be of very great confcquencc to people^ C *79 3 
I am unwilling to determine it. 

"L he operative part of a will is upon the point of th tellator^S 
death.,' 

(i) Hfylinv. Hfyiln, Csw/. 130. lide Ifardev. Mrdt» uisnb. 399, Dtt 

Cotvb, 155s, 

Voj.. Ilf. M TI»erc 
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There is great fparcc Ufon that reafi>n: .b«.t no pcuht ha» 
been determined of thft kind, and t fhall ^not detennine this 
cafe upon that que^n, nor is it materia], becaufe J am -oit 
opinion for the plaintiff upo^ the laff queftion, as to the re¬ 
publication. 

In a cafe of this fort where it will be manifeftly contrary to 
the teftator’s intention, this court will not extend it further tlian 
is abfolujtely neceffary. 

A-eottrt of eqni- 'ThU Court Upon revocations it is faid muft go by the fame 

Tour w^«bni courts of law : an.d though this is rightly laid down, yet 

pf will* contrary a CQurt of equity does not favour revocations contrary to the plain 

wipUninten- intention of the teftatoF. 

]t)on of the uua- 


tor. 

I'hattljis court 
i^n revocations 
goes by the 
^ame rule as 
courts of Uw« 

^olds only .s to 
idefeents of 
eftates, or fuc- 

i^flions of property, or to the eHcft of limitations of eliates. 


But that rule is not applicable in this cafe, becaufc it only 
holds as to defeents of eftates or fucceliions of property, or to 
the effedl and force of limitations of eftates, and great mif- 
chief would arife from conftruing them differently here than 
at law. 


Where an elhate 
has been devifed 
before it was 
mortgaged, ih= 
devifee takes 
y le equitable in- 
tereil; fubjr£l to 
Che charge. 


f 3 

irhc addition of 
A cudipil h are. 
publicatioatff 4 


But abundance of a£>s are fulHcient to pafs the truft, or 
equitable intereft, which would not pafs it at law (i). 

One inftance was mentioned by counfel, the cafe of mortgages, 
that where the eftate has been devifed before it was mortgaged, 
the devifee takes the equitable intereft lubjedl to the charge (2), 
and the court there does not follow the ftrift law. 

As to the republication, the ftrength of evidence is for the 
plaintiff, and though not quite clear, yet I am fatisfitd there was 
a republication, and that the addition to the will was alter the 
leafe and the declaration of truft. 

As to the objection which I myfelf made with regard to the 
propriety of this court’s taking notice of it .as a codicil, if I was 
to fend it to the ecclefiaftical court what could they do, it would 
^and as a will with a date to it, and a codicil annexed without 
any date. 

And therefore there is no occasion for a further inquiry in tite 
ecclefiaftical court, becaufe this court may take cognil'ance of it: 
for was the ecclefiaftical toreconfider it, the queftion would ftill 
revert to the fame thing here with regard to the point of time 
when the codicil was executed. 

There is np doubt but the addition of a codicil is the repubf 
lication of a will (3), and it is not difputed at the bar. 


(1) 17^. note. 

(a) y^]m’i^arjins v, Fttenuatfp 6 fi.' 74^r 
(JjAn «#■// V. jil/ordf 3 P. W . I'68. 

4 209.' Potter Vi Pfit ter, X Frf. 

443, . t?///v. Lord Mount ford, ibid. 

hoc.}' Gnvj>, 

‘^.'PetitjUu^h, % Bro, Cba, Rep, apr. 


prmy General V. Donuning, jdmh, $75, fit 
what cafes a codicil does not amoant to 
a republication, Vide Simpjm v. Ham* 
Jhey, Pre. Cba. 441. Strode v. Falkland^ 
2 Fern. 625. Priokwetef V. FakoMTo 

zre/.6z^. 

Ai 



!a the «F LofdChsmo^ox: Sfeits^icKS. 

As to the provifion in the will in ce^ Thomu Carte JlxUld be 
molejled and profecuted by the gstternmentf 

The fenfe and meaning is, that if any fuch accident fhould 
happen before the deadi of the teftator, then this claufe fhouid 
take efie£^ , for a man may name one perfon executor^ and upon 
a particular contingency appoint another. 

But I would not have it underftood that I conUrue this a con¬ 
tinuing claufe} for fuppofe a man gives an eftate to A> and his 
heirs, but in cafe he commits treafon within fuch a term of years 
it fhall go over *, this is a void claufe, and would be abrogating 
the law (i) i the fame as to an eftate-tail. 

RriDi it iJiall so oreri thl^ 


i8» 

Casts v. 
Ca/tb. 

A man may 

{ lame ope per* 
bn esecstor, 
and on s parti* 
cular contin* 
gency appoint 
another* 

A devi/e to g 
man and hia 
hein, or in 
tail; hut in 
cafe he com* 
snits treafon 
within fuch s 
is a void claufe. 


Such a thing happening before tlic teftator’s death, is before A"**” 
an intcreft veils in the executor, and is not a continuing in- ][[,other execu- 
tereft i and a man may by his will fubllitute another legatee, tor, if the firii 
or executor, if the firft fliould by treafon forfeit during the life 
of the tcilator; but if he meant to extend this bcyond^-the- ingtheiife of* 
term of his own life, it could not take effeft, for if if fliould, it the teftator ; 
would be a plain evaiion of the ftatute of Hen, 8. and other a£ls ^ Vx«nd 

made concerning treafon. yondthe term * 

of bit own life, 

it could not take efte^, at It would be an evafion of the i€U made cQacerniDg tieafon. 


His Lorddiip decreed in iota for the plaintiff (2). 

(r) Vide Mcor, 633, (a) Reg. Lib, A, 1744, fol. 261, 


Roentf verfus Roomet March 9, 1744, in Lincoln*s Inn Hall^ Cafe 5^, 
before the Mafer of ike Rolls ^ fitting for the Chancellor, t * 81 ] 

qTE P H E N Roome by will, dated the 27th of January One queftion 
1740, gives to the plaintiff William Roome and his heirs, 
all his meffuages, lands, (sic. in IJlingtony which he pur- furrendero/a 
chafed of ^Thomas Anfrope; then dircfts his executors to cojivhoid eftate 
“ place out at intereft or government fecuriiies one tlioufand * favour of****^ 
pounds in their own names, and dire£ls that the intcreft or wife or child, 
** dividends thereof, or of fuch part thereof as they (hould court doubt- 
“ think ncceffary, (hould be applied for the maintenance and coLu ag!dnft an 
** education of his grandfon the defendant Stephen Roome^ fon heir diftnherited 

qfthe real eftate, 

S, R. direfts his executors to place out at intereft looo t. in their own names, and that the inte>'cft 
fhouid be applied for the maintenamt, &t. of his grandfon, and that they might pay all or any paii of 
the 1000 1 , and inMreftin binding him apprentice, and fo much at ihould not have been fo applied, he 
diredled ihould be transferred to his grandfon at it. 

The teftator himfelf put hit graodlbn apprentice to an haberdalhbr, and paid ia 6 A with him to hie 
mafter, and a year afterwards made a codicil to his will, by which he give (ome legacies. The quef* 
tion was, whether tne tt 61 , for apprenticing him was an ademption pn (ante f The court tvat of 
obkiouf at the toocl- eoat not given for this ufe alone, but for other purpofet, and the eodieU made 
after thu fum had been fo laid out, it <wjs a confrmatiott of the l(gay^ and ameunted te a republteation of tit 
noillf and decreed tie vibcle 1000 A te tie grandfon. 

M2 
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Rooms « of liis latc fon James Roome deccafedi and that his executorf 

Rooms. ,c might pay or apply all or any part of the faid thoufarid 

pounds, and the intereft or dividend thereof in the binding his 
** faid grandfon apprentice, or fetting him up in the world, as 
** they in tlieir diferetion (hould think fit; ard that fo much 
** thereof as fliould not have been paid or applied as aforefatd, 
he willed and diredlod Ihould be by them paid and transferred 
•* unto his faid grandfon at his age of twenty-one years; and in 
“ cafe he fhould die under that age, that the fame fhould be 
equally divided among the plaintiffs William and Thomas 
Roome and Jnn Barret^ the children of tlic teftator, and 
** made thefe three perfons executors.” 

The cflate in IJJington was a copyhold ellatc, but no furrender 
was made to the ufe of the will. 

On tlxc 2d of November r 742, the teftator matle a codicil to 
Ills will, whereby he gave legacies to tliree of his fervants, which 
he had omjtted in his will. 

But after making his will, and before the codicil, namely on 
the 15th of Attgujl 1/4^, the tcllatpr put the defendant appren¬ 
tice to one Stanton of London^ liabenlaflier, and paid o|ie hundred 
and twenty fix pounds wdth him to hjs mafler. 

The bill is brought that the want of furrender might be fup- 
plicd, and that direiSiions may be given by the court concern¬ 
ing placing out, on fccuvities, fuch part of the 1000/, given 

f i82 ] defendant’s benefit, as the court fliall be of opinion be 

is intitlcd to. 

The defendant {Stephen Rosmcy the grandfoq) infifts that he is 
an heir at law totally difinheriled, and therefore ought not to be 
obliged to furrender the copyhold eftates to the plaintiffs, and 
fhat the court will not fupply the want of it; and that as the 
teffator lived above two years after paying the hundred and 
tw'cnty fix pounds for putting him apprentice, and made no al¬ 
teration wltli rcfpcdl to the thoufand pounds, though ho made 
a codicil upwards of a year after paying the hundred and 
twenty-fix pounds, it was inanifelUy the intention of the grandr 
father that the fame fliould not he deducted out of the 
thoufand pounds, but the whole applied to the defendant’s ufc : 
and being an infant, iniiils his right to the real ellatc ouj];ht to 
|>e faved. 

'I’lie Mailer of the Rolls made two queftions: 

Firll, As to fupplyiiig the want of a furrender of tlie copy¬ 
hold to the ufe of teft.itor’s will. 

Secondly, Whether the payment of one hundred and twenty- 
fix pounfls by the teftator in his life-time, is to be conlidcred as 
tin ademption pro taulo of tlie thoufand pounds legacy ^0 the 
defendant. 

With regard to the lirft of tliefc queftions, the plaintiff’s 
poimfel infill, that though there is no furrender to the ufe of 
^ w'ill^ yet if tlie lauds flcy^fejl are for payment of debts, or as 



In the Time of Lord Chancellor Haidwicke* 


a provifion for a wife or children, this court will fupply the ▼« 

want df a fUrrender (i). > » * ««***. 

To be fiire, the general rule is fo, though I do not remember 
it has been extended fo far as a »wife.' for in Eq, Ca, 

jtbr, iitle Copyhold^ it appeart to have been fo extended ; and in 
Hawkins v. height l^th of November 1739> before Lord HatuL 
wieJee.) See 7 *. Atk. i voL 387. 

It has been faid by the defendant’s counfel, that it ought not to 
be fupplied in this cafe againft him, becaufc whenever an heir 
at law is disinherited, the rule is otherwife, and' is certainly a 
true rule. 

But then it will be a quellion, whether upon the circumftancca 
of this cafe it ought to be fupplied. 

Mr. Attorney General fays, that though an heir is barred of 
all the lands which he would have taken by defeent, yet he <Ihall 
not be faid to be totally difinherited, provided he has a provifion 
from his anceftor in any other way (2). 

But I do not remember any fuch diftiilftiofi, and always C *83 J 
thought the rule meant an heir at law difinherited of real eftate, 
for the cafe of Hankins v. Leigh was determined 
on this difl;in£tion by Lord Chancellor), however this point 
mull be referved, for I cannot make any binding decree now, 
as the heir at law is an infant, and therefore ftiall give liberty to 
apply to the court in refpccl to the copyhold eftate when he 
tomes of age (3). 

"With rcgartl to the fecond queftion, the doubt is, vi'hethcr I 
can confiftently with the intention of the teftator decree the 
whole thoufaml pounds to the defendant. 

A grandfather to be fare is a very near relation, but ftrifUy a erandf4ih« 
fpcaking does not ftand in loed parentis \ a father is indeed A md 

obliged to maintain his child, but a grandfatlter is not obliged to anu therctbre* 
maintain a grandclnld. not obliged to 

Dtdinuin agrandebiU, nor can he appoint a tc ftamciitary guardian. 

A father can appoint a teftamentary guardian of his child, but 
a grandfather cannot. 

'Ihe plaintilf's counfel Infill, that as thethoufand pounds W'as 
given to bind the defendant out apprentice# that the teftator 
having afterwards done this himfelf, it is a partial ademption, 
and otjght to be taken out of the portion : and they have com¬ 
pared this to the cafe of a perfoifs giving A. a thoufand pounds 
by will to build him a houfc ; if the teftator in his life-time 
Jays out that fnm upon a houfe for A, it is a fatisfa£lion, and A, 
fliall not liave the thoufand pounds under the will; and that as 
the defendant in the prefent cafe has had the thing intended, he 
ihall not have the legacy. 

(1) See v. ^aicr, ante 1 -to/. Bro, Chet. Rtp, 2zg. Pike V, IPhiHt J 

385. tLiuskins V* Leighy ante i % al. 3S7, Bto Cha. Rep. z86. 

and notes thereto. Goneg v. Eajh, pejl. (3) “ And in the mean time the plal.i- 

. ti^' fl^iUiam Roomt to be quieted in the 

(2) So held in Chapman v. Clh/an, 3 ** polTedion of the faid copyhold eftates.” 

M 3 But 
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B.OOMZ But I think the prefent cafe differs from that which ha* 

Roomk.'^ been cited, becaufe the thoufand pounds is not given for the 
putting him out apprentice ynly, but for other purpofes, main- 
tenance, Isfc. neither are the executors obliged to expend fuch 
lums, as fhall be neceffary for apprenticing him, out of the 
thoufand pounds, but they may do it out of the iuterefl and 
produce of it. 

The defendant befides might have chofen fome other bufinefs, 
or perhaps none at all. 

»nrined to*/ 7 h Jf’hcreforc thofe cafes, wherein ademption has been allowed, 
iaftances whwe tttuft be confined to fuch inftances where a teftator gives a le- 
• (rftator 4p- gacy for one particular purpofe only, and after diat applies a 
plies alum of fyjjj q|- to thc fame purpofe (i). 

fime purpvie for wUich he had before given the legacy. 


[ 194 ] 


!t appears too manifeftly by one circumftance, the teftator 
did not intend himfelf there lliould be any ademption of the 
thoufand pounds, and that is thc codicil (made above a year 
after the hundred and twenty-fix pounds had been laid out for 
apprenticing the defendant), which is a confirmation of the le¬ 
gacy, and amounts to a republicatiou of the will. 

If the teftator had any intention of deducing the hundred 
and twenty-fix pounds out of the thoufand pounds, he had a 
fair opportunity of doing it when he was adding a codicil; and 
as he has not done it, it will be thc greateft equity to decree ibe 
whole thoufand pounds to the defendant, thc grandfon of thc 
teftator; and his Honour decreed it accordingly (aj. 


(l) Vide BcUn/isv. UtiKcaft, ante, i (2) Reg. Lih, B. 1744. /ol, 307. 
vi. 426, and the nete to that cafe. 


Cafe 55. 


Oilil-cr 19, 1744, 


This court bar9 a 
fowrr torcino'.c 
cerontrs where 
they uiinichave, 
or live out of 
Ih* County* 


Tfie court tviil 
sot otvieraviTiC 
90 iltue an- 

tin there i» 
an^lhddiritlrf 
ItrMee at i|bc 
1- If his 

aliuUe. 


A Petition on behalf of the freeholders of Jym-ivirhf to re¬ 
move Suti.’tden-y a coroner, for neglect of duty, isc* and 
for abfcondii;;;. 

Lord CftANrEi.iOR, 

I have no doubt as to the authority of the great fcal with, 
regard to the removing of coroners, v, licre they miihchave, or 
where they live out of thc county *, and thc precedent of thc 
order made for that purpofe. by Lonl is an authority, which 
•wuH an application on hehaif of the freeholders of tlic county of 
Derbyt Augujl * 72 y- 

But, as there is no affidavit here of firivice on the defendant 
the coroner, but a i'upgeftioa onb’, that they are not able to 
come at him, I will direrl the petition to fland over till the 
foeond WedneJ'dfiy in the term, beeaufe, as it is an office of 
freehold, I will not order a writ to ifliie de coronatore exofierando^ 
nntil there is an affidavit of fer»ke at the laft place of his 
abode. 

Tlic 



in tKe, TitAg of Lord Chancellor Haudwicke* tB4 

The authority of this court does not extend fo far as to re¬ 
move one coroner, aud to appoint another, but the choice of a, 
new one muft be. by a majority of freeholders. 


£x parte Barftjleyy OBober 19, 1744, amongfi the JLunatici Cafe 57, 

Petitions, 


A 


N application to the court to traverfe the fecond inqui- S. c anuisfr 
fition. 


liioatlck under two inquindont. 


bcen/onnd a 

the conrt would not allow him to traverfe the feeosA* 


The fccond inquilition (iuds that at the time of taking It he 
Is of unfound miiidy fo that he is not fufficient for the govern¬ 
ment of himfelf, his manors, lands, mefliiages, goodS and 
chattels, and that he hath been of fuch unfound mind from the 
8th of yfpril 1737. 

Lord Chanceilor, 

The cafe of Roberts (i) is diftinguhhable from this# he was [[ j,J 
found a lunatick of infane mind only by one inquifition ; and 
there were alfo great obje< 9 :ions as to the t^haviour in find¬ 
ing that iiiquifition, which alone would have induced me to 
quafh it. 

But in all thefe inquifitions, they are not at all conclufivc i 
for they may bring atiions at laUr, or a bill to fet afide convey¬ 
ances, fo that it might have loeen difputed afterwards upon an 
ilTue to be dirc£tcd; but Doftor Fitmey fubrriiited there to be 
bound by tlie'^lTue found on that traverfe ; and as I thought this 
would put an end to the affair, therefore I allowed it. 

It has Ijccn fiid the parties have a right to traverfe it on the 
ftatute of 2 Ed. 6. ch. 8. fee. 6. if fo, there is no occafion to 
apply to me. 

On a petition ex parte St7uth in idcocy before Lord Kingy as Where sin 
the pcrfoii was found to be an idcor, he thought it a hard cafe, fiiion findi a 
■and therefore would not grant the cuftody without giving leave fhcMur" thirk- 
to traverfe theInquifition, ingitahjra 

There was atiotber reafon wliich induced me to fufpend the 
cuftody of Mr. Roberts'% eftate, a great part of it lay in the Wejl *** 

IruiieSy and if I had granted it, great injury might have been 
done by changing the managment of the eft’.te, for it would, 
have put an end to the authority of the attorney there, which is 
the method of managing eftates in the colonies* 

If the gentleman has a right by law, and under th^ ftatute to 
traverfe, lie may take that method. 

But if after two inquifitions inthis£.afc, finding 4, 

lunatick, (for the firft was in fubftance good, though informal, 
and therefore fet afide), I ihould allow the petitioner to iraverf* 
the inquifition, I Ihould fpitl out proceedings in lunacy to a very 
great length and infinite cXpence, and Ihould make them a very 

(0 Ante 5, pof. 30S. S. C, 
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Jieavy burden upon the fubjcd^, and therefore I fliall dlfmifs thia 

xniLET. petition. 

If the cafe of Mr. Roberts is to be brought up as a precedent 
upon every turn, I do not knoyr any one order, fincc I had the 
foals, that I fhould repent of fo much as in that cafe, but there 
is a wide difference between the cafes. 

r 186 j 

Cafe sS. Gorhtg verfus and Othersy OHober 22, 1744* 


8. C. cited 
<Vcf.73.513. 
Tlie articles 
made previous 
to the mar¬ 
riage of Mr. 
Fiflieg decreed 
to be carried 
into execution 
iw the benefit 


T HIS caufe came before the court on a bill brought by 
. Sir Char/t's Csiing and his Lady, one of the daughters of 
Sir Robert Fagg the elder, to have a fpecific performance of 
articles entered into on the marriage oiRobert Fagg the younger, 
and te have the lands fpecificd in the articles fettled to the ufe 
of Ijudy Goring in tail. 

of the pUinttfi' his cldcfi filter. 


Sir Robert Fogg the father had one foil and four daughters, 
namely the plaintiff and the three defendants ; he had an cllatc 
amounting to 2800/. per annum, and on the marriage of iiis fon, 
OBober 22, 1729, entered into articles between him and his 
fon, by which there was an agreement to fettle the greateft part 
of the eftate, (eight hundred pounds a year excepted.) 

By thefe articles the father and fon covenanted for tbemfelvcs, 
their heirs, executors, to fettle tlicfe lands to the follow¬ 
ing ufes. 

As to one part of the value of 820 /. per annum, to Mr. Robert 
Fang for life, and after the determination of that eltate to raife 
a jointure of 4 vjo/. a year rent-charge, for the v.'ife, and then to 
truftccs to preferve contingent remainders to fons in tail male, 
afterwards to fons by another maniage, and there is no other 
limitation. 

'I'hen the articles take up the confulcratiou of another part 
of the eflate, and the ufes of this are limited to (i) tlic fame 
perfons as in the firll mcnli.uKal lands, with a charge by way of 
additional portion of 4000/- for Sir Robert Fagg 'a daughters: and 
after fcveral limitations, then came the limitation. In qucflion to 
the plaintiiF Lady Goring, and her heirs male ivnlels iiix Robert 
Fngg fhould appoint other ul'es under his hand and I'lul -, tlicn a 
limitation to tlie other daughters iir tail, then to Mr. Fagg of 
Gritit/hy, then to Sir Roherfti tight Jietrs. 

.Sir RolevT Fagg t]ie father died in 1736, the fou furwlved. 

After the father’s dcatli the fon direiled a draft to be prcv 
pared tt> carry il>e articles into execution, but died before it wat 
finifhed (2). 

'l*he legal efttre in fome of the lands has defcendctl on ihc four 
fjfters in fee, as heirs-lx)!h of the father and brother. 

(t) ** S'r ^Robert f'agg the father,' for (z) “ Wiibout ifruc.**' 

** fife, refH.iifHirr to liobff b'.iyg, tl»e 
ion fur life, reutaindcr ro hh iliue, irV 


A bill 



In the Time of Lord Chancellor HjtftiynrtcKB. 

A hUl has been brought by Lady Goring to have tlie articfes 
Carried into execution, and to have the intail of the eitate, fo 
limited to her as aforefaid, fettled accordingly. 

Lord Chancellor, • 

I gave orders on the 8th of November 1742, that the Mafter 
(liould inquire vifhat were the value of the eftatcs comprifed in 
the articles, and what eftates were defcendcd. 

The Mafter has made his report, and the caufe ftaiuls for 
further diredlions. 

The eftates are of three hinds. 

jpi’r/?, Lands comprifed in the marriage articles, in which 
the ufes arc carried no furtlier than before mentioned, in value 
820/. per annum* 

Secendl^'i The eftates in the articles, which are claimed as 
limited to die plaintiff in tall, the Mafter has divided inta two 
kinds } one of which it is ftated, he cannot determine, whether 
it is limited or not; and the odier, to be clearly limited, amount¬ 
ing to 564/. 6 s, Zd, per annum, 

Thirdly^ Lands which are unqueftionably defeended, both iti 
law and equity, amounting to 804 /. 14/. per ann. 

Upon this cafe, the queftion is, Whether the plaintiff, Lady 
Goringf is, under thefe articles, in titled in a court of equity to 
have them carried fpccifically into execution. 

Now, the power of the court to carry articles into execution 
has not been doubted on either fule ; for the fpccifie execution of 
articles being the molt adequate jullicc in general, fhall not be 
left to an adbion at law. 

lJut, notwithftanding this, the defendants counfel have taken 
three objeftions, on which they have principally relied. 

Fif^f That the rule has fcvcral exceptions; and that it Is 
diferetionary in the court, whether they will decree a fpecific 
«xecution upon the circumftancei> of the cafe. 

tion, jst it 5 * fo on certain gi.iunds, and not arbitra'-y, but governed" by 


Secondlyf That the plaint!fl' is pl.-inly a volunteer, and not 
within the valuable confidtratlon of thcl'e articles. 

27 >/V^/p,That great hardfhips would follow from fuch a decree, 
for that the defendants would in a manner be dlfndicritcd by it. 
As to the firjif it mull be admitted; but then it ought to be 
underflood in this manner, that it is diferetionary on certain 
grounds, and not arbitrary, but governed by rules of equity. 

The fecottd objeftion, and what has been principally relied 
upon, is. That the marriage between Mr. 'Robert F<tgg and 
Mrs. Sarah Ward^ was the foie objefl, and that the prcfeiu 
plaintiff is only a daughter of flir Robert Fag^Siy ami not the 
eideft } and bcltdes, no party contracting in tire marriage arti¬ 
cles, unlefs ptefumptions are taken in to help it out. 

'Llrts point has beeri clearly and fully argued, aiul ilie cafe of 
Jenkitu \,Keymifs, reported in i Lev, 15c, 237, 238. anrl in 
1 Chan. Cuf, ro3, has lx:cn mooted chiefly on both tides : and it 
has been infdled, that the plaintiff is not fuch a perfon as is i.iti- 

tlod 


tU 

CoRIMO V. 

Naim, 
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Co*i»a V. tied to have the articles carried into execution, or who could 
Na«ji. prevail againft a fubfequent purchafer, which was the cafe of 
"Jenkins v. Keymifi* 

insqueftion fce- Th© ftrift meafure which governs the court in a queftion bc- 
^Siefam*e*rie* *''^®*** pcrfons who come to carry articles into execution, and 
per * thT rule purchafcTs, IS not the rule of this court, for between families, 
that gwerns the the court have confidercd, whether it would be attended with 
Mfc?is"whlther hardihips or not, or whether a fuperior or inferior equity arifes 
it would be at- OH the part of the perfon who comes for a fpecific performance, 
tcnd^ with and this was the ground Lord Convper wcwC upon in the cafe of 
wtt w%«her V. Lord Winchetfea, i P. Wnu, 277. 

• rupericiror in- 

fenor equity arifes or the part of the perfoa who comes for a fpecliic performance* 


Lord Harcourt had'decreed the agreement between the old 
Countefs of Winchelfea and the late Earl; and Lord Harcourt*% 
decree was affirmed in the Houfe of Lords. 

The Earl of Winchelfea^ after the agreement, confeiled a 
judgment for juft debts .• when Lord Conner had the feals a 
fccond time, another bill was brought by judgment creditors, 
to be fatisfied out of that eftatc : He decreed for the judgment 
creditors; for though it was a fufficient agreement to bind 
the feveral branches of the family, yet not adequate to bind 
creditors. 

I mention tliis, to Ihew, that the diftinfiion has been already 
taken, and that it is one confideratioii how far the court will 
fupport agreements of this kind againft relations in a family, and 
againil purchafers and creditors (1). 

ingjin Lord Keeperhis reafoniirg was too large, owing to his 

JtifUas, W 18 too 

Urge owing to his bring then new in tite court, anit purfulng tlw maxims of law too far as to 
the cenfiSeraiion of blood to raife an u(c. 

(i) The following dillinftions feem to 
be the refult of the feveral determina¬ 
tions on this fubjeft. In cafes of ailual 
fetihmrtti^ before marriage, the rule is, 
that the confidcration ot the marriage 
U'ill not only fupport the limitations to 
ihe immedjate objects of the marriage, 
fiich as the hulband and wife and their 
iffue, but alfo all fubfeq^ent remainders, 
which are not dire&ly within the contract 
or conlidcfhtion of fuch marriage, and 
that even aguinA purchafers or creditors. 

Jenhitis V. K-ymiJh, t Le-j. 150. 237* 
j Cha. Cn. I05^, I Cha. Rep. S75. Ha- 
.’Mrton V. 2 IFuJ. 356. Net^^end 

V. s. /trie, 1 '.'a/. 265. Edwards V. 

Co'tKtrfif tFariuieS, z F. W.ify. Itbel 
V. i ^•''ef 216. 1 mention the 

above rule as applying to a,' 7 ttal 
menu ; but in the c*‘le of ankles befire 
Wurrrage toiCitie iaod:, or 10 irveil mo* 


nies in the purchafe of lands, whereby 
the perfons in remainder are obliged to 
frek the aiuAance of a court of equity, 
there it feems clear from the words of 
Lord tiarewUke in the above cafe of 
V. Hajh, and thofe of Lord King 
in Firni'i v. z P. W. 600, that 

the rule will not apply as againA pur- 
chit hs or ereJitms. See alfo Finch v. Earl 
of IVinchelfeaf I P, IF. zjf. IFainuick 
V. IFarwickt pofl. 291, 293, and note. 
However even in the cafe of articles the 
rule is ftill applicable, where the conteft 
lies between relations in the fame family 
or mere volunteers. Kettle^ v. Atweodf 
f 29S. 471. Eann V. Fairehildt 

z Pern. l^I. Feruori v. P'ernony z P. kK 
594. Gennji v. Najb, Jiipra. S^fi-hens 
■V. Trueman, 1 Vef 73. tiartv, I\£Jdh^ 
hurjl, pofl.yj\- 

being 


I 



in the Time of Lord CSfianccllbr Haucwickb*^ ti9 

bclnff then new in the court, ^nd purfuing the maxims of law Gmj»o t. 

too mr, as to the confideration of blood to raife an ufe, for that 

would carry it to the remoteft bloOd that could raife an ufe in law, 

and which this court does not regard ; diere the court made a 

decree for fupplying a conveyance in favour of a half brother 

agalr.ft an heir at law. 

There was a cafe before me of Ne’ii^ad verfus SearU^ March 
a, 17 37* X T. Atkyns 26^, I only mention it, as the bar took 
notice of it, but not as any authority. 

On this head of confideration^ and how far the court have fup» 
ported agreements where the perfon who comes for a fpecihc 
execution is not within the confideration of the artrdes, J will 
mention a cafe for the fake of the teafoning only. Holt ■ verfus 
Holtf 2 P. Wms, 648. 

In the prefent cafe, it is unnecefiary to take up time itf citing 
particular cafes, becaufe I apprehend all the cafes are authorities 
for what I fliall now decree. 

All the decrees for fpccific performance of marriage articles Arpccificperfw 
on limitations for younger children, are authorities in favour of marri- 

the plaintiff, and where fuch articles have been decreed at all, been decreed!« 
they have been carried into execution, even as to collateral^ and thit courtevea 
not carried into execution in part only. " J® caliate- 


Suppofe, in the prefent cafe, a bill had been brought by Mr. 
Robert Fagg the fon, or the widow, muft not this particular 
1 imitation have been decreed to the plaintiff at the fame 
time ? 

I fliall, in making my decree, rely on thefe grounds. 

Fiijlj That t!ic plaintiff is clearly intitled to a fpccific perfor¬ 
mance of part in thefe articles. 

Secondlyy That the trullecs would be clearly intitled to recover 
the whole value of the effate at law, out of the real afTetb. 


Fhirdlyy That this limitation is part of the pio\ illon nude by 
a father for a daughter. 

As to the firjly I go upon two rcafons: That th? plaintiff is 
intitled to be relieved againft Lady Fagg% demand of dower, 
and can compel her to be bound by her ajireerncnt as to her join¬ 
ture i but if any cavils were to be raifed on tlie nature of this 
decree, whether it fiiould be by injunclion to reflrain her pro¬ 
ceeding at law; yet without coiilroverfy flic is clearly intitled to 
a decree for raifing of 4000 /. as an additional portion for her, 
out of the 8ooo /. charged upon the lands comprifed iir the mar¬ 
riage articles. 


C *90 3 


Now, there is no in (lance of decreeing a partial performance The court will 
of articles, the court muft decree ail, or none; and where feme »?“*■- 

parts have appeared very unreafonable, the court have faid, w'c article, j but 
will not do that, and therefore, as wc mull decree all or none, 
the bill has been difmified. ab[eV[hl.7j^ayi 

eilmili the bUi. 


Inftanccs 



Doxitre V. 

Ma&h. 

In cafes of fraad 
•rtniftakcf the 
court goes upon 
another ground* 
and relieves 
aguinft the fct> 
tlemciit itfelf* 
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CASES Argued and Determined 

Inftances have been mentioned of fraud or miilake In mar¬ 
riage agreements, but courts will relieve there, by ilriking out 
the miilake, or fetting afidc the fraud, and therefore, in thofe 
cafes, they go altogether upoA another ground, and relieve 
againil the fettlcment itfclf. 

Nobody can tell what it is that parries who arc dead have laid 
the greatell weight upon, in coming to agreements, and there¬ 
fore it W'ould be attended with bad confequences if agreements 
W’cre to be fplit, and one part to be decreed but not another. 

In limitations of articles in Wales, where they make the eldell 
daughter in the nature of an elded fon, though die is but part 
of an heir, yet the court will carry it into execution. 

I mention tliisonly as exemplifying what I have faid with re¬ 
gard to the coiifufion it would make, if the court decreed thefc 
agreements to be carried into execution in part only. 

An objetlion was made, that Sir Robert Fagg might have ex¬ 
ecuted the power of revocation, as well upon the foot of thefc 
articles, as if they ha*i been carried into llri£l fettlcment. 

JJut he did not execute that power, wliich is a full anfwer. 

The fecoml fpecial ground is, that the trudccs would be clear¬ 
ly intitlcd to the whole value of the land out of the real alTets. 

If an action had been brought againlt the fon by the trudees, 
they mud have recovered the whole value agaiiift him, who 
having no power of revocation, the jury could not take it in coii- 
fideration in damages. 

This brings it near the. cafe of Verticn verfus Vernon (i), be¬ 
fore Lord Chancellor Kingy 1731, for Mr. Vcrnon'V,"d& as much 
a volunteer, and was a more remote relation than the plain- 
tiff. 

In this cafe, if the Irudccshad recovered in an a<nion at law 
out of the real alTets of the brother, the defendants might conle 
into this court for the fpccific lands, or to have he ailets laid 
out in the purchafe of lands. 

Now this would he fuclt a circuity as ought nr* to be allowed 
in equity, as it would be more adequate judicc to decree it Infi- 
incdiately. 

One ohjefVion made on the part of tlie defendants was, that 
here was a remainder in tail limited to Mr. Robert Fagg the fon, 
before this limitation to the plainiiils, and that he rnight have 
barred the plaintilV by recovery. 

There is no doubt he miglit, but, as he hath not done it, it 
is no objeifilion, and was the very cafe in Vernon anti Vernofty 
and rhe fame argument made ufe of there (■2); and as in this cafe 
he lias done no aCt; nay, Itrongcr, has rather done an a'6l 
which imports an intention to carry the articlc.s into execution, 
by ordering a dritfi to be prepared for that pitrpofe, it anf\fcr» 
this objetlion. 


(i) zf. IT. 594. S. C. 


(2) Vide etum Ra‘i‘Jii:n v. Huion, 3 Vef* 



Sn the Time of Lord Chancellor Ha&bwicke. 


tpi 


The third ground is, that this Is part of a provifion for younger Ocrihg 
children, >vhich is always favoured here, and carried into execu- **** 
tipn. 

That they arc confidered as purchafcrs, hy rcafon of the natural 
obligation of parents to provide for their children, and this court 
willfupply for their benefit thefurrender of copyhold eftates (i), 
l^c. and one objeftion has been made, which deferves an anfwer, 
that this is not within the common provifions for a daughter after 
feveral limitations* 

As to that, I am of opinion, that the father is a judge of the a father* 
quantuin oi a provifion, and likcwife of the time when it (hall jud^e of rh« 
take place. ^ 

‘ alfo of the brae 

when the provIAon fepadaufihter flioll take |tlaoe» 


Limitations to them have been to arife frequently on failure of LimitatSon to a 
Iffue male of an eUlell fon or Tons, and yet in this court have daughter on 
been confidered as a provifion, and the time makes no dif- nwie”*ancide» 
fcrcncc. fun, or font, » 

confidered as. a provifion, and not too remote* 


Suppofe the father feifed of copyhold lands, fliould limit them ^ 
to a firft fon in tail, and a fecond fon, and a third, fourth, and ^a^firftfon'in* 
fifth fon, and there is no furrender, and the fecond fon ^brings a wii, and to x 
bill, who is to take in pofTcfllon to have it fupplied; will not the 
court tlecree it for the third, fourth, and fifth fons as well as the fnn, and there 


fecond, confidcring itas intended for a provifion, and in the fame i* no furrender} 
order the fatlier has left it ? bHnpTbm to 

h.iTi* ii fupplied ; 

the court will decree it for the third, fourth, and fifth fon, in the fame orderin which thefa^erhu 
H tt it. 


A general objeflion has been made of hardfliip, as to the [ *192 J 

other three fifters, and I own, I thought it a hard cafe, and for 
this reafon, I fent It to a Maftcr to Itate the value; and there 
Is clearly an eftate of fixteen hundred and twenty-five pounds 
a year defeended, but an incumbrance of 23,000/. upon it; 
however, as it is an old eftate, it wall fell for 40,000 /. and 
doubtful, befidts, Pii the Mailer’s report, whether another eftate 
may not defeend, but, if it fliould not, they are amply provided 
for. 

Therefore it Hands diftinguiflicd from the cafe of 'Parry verfus 
Idt/gh&ij in 1731, in the court of Exchequer, for there it mull 
have been carried intp execution for a total llranger. 

The court has alvi’ays decreed the provifion made by a pa-wherr it dort 
rent for a cliild, to be as extenfive as the parent intended it, not inboduce 
where it does not introduce a hardfliip, or leave th^ other chii- 
dreu in diftrefs, for a lather may have a good reafon to prefer ren in diftrefs, 

the court iilways 

decree the provifion made by a parent for one cliild to be as extenfive as be intended it. 


(1) Vide v, Rmne, ante Pike injitCf Bre. Cba, Rep, 2Z6, 



Ipi 


CASES AMpud iod Beterdoln# 


. CkitiNe T. 


one child to another; whether he had in this cafe I ihall not in'* 
quire. 

His Lordfliip decreed the articles in 1729 to be carried iiUO 
execution for the benefit of the piaintifF (x ). 


(1) Rfg. Lib. A. 1743. fol. 66d. 


Cafe 5g» verfus MarlJJaly October 31, 1744. 

s. c. poft 200. H E plaintiff was drawn in, by a promife of marriage, to 

ante % Tfoi. 603. fufler One Dupin to lie with her; he afterwards marries 

ia uote- • 

another woman. 

Before execution She brings an aflion againft him, and recovers 2000/. in 
on a judgment damages ; Dupin^ in order to defeat the verdift, conveys his 
obtained againft vrholc cfFcdts, by way of mortgage, to the defendant, before 
S;ora“o"rSr execution on the judgment (i). 

of tnatriagcihe 

by mortsage conrrys his whole eftcAf to the defendant $ the court would carry it no further than t, 
allow the plaintift'to redtaem the defendant. 


The bill is to fet afidc the conveyance as fraudulent. 

The defendant admits the vertli£l in June 1741, and that the 
conveyance to him, though dated on the 29th of September fol* 
lowing, was not executed till the 14th of Oblober, 

Dupin himfclf is gone to fiolland* 

t '*93 3 Mr. Solicitor General, counfel for the plaintiff, laid a firefs 
upon its being dated a very little time before execution was taken 
out, which is a circumftance to fltev/ the fraud. 

He cited 2 Vern. 616, Crane verfus Drake and others \ and 
Nefivgent verfus Gi^'ardy Korember 13, 1738, before Lord 
Hnrdnvich't 1 'Tr. Atk. 463. 

The defendant’s anfwer was only as to his belief witli what 
view Dupin executed this deed. 

Lord Chancellor, 

If y(m wanted an anfwer to this part, you fhoyld have interro* 
gated him more particularly; I am clearly of opinion the plrin- 
tiff can carry it no further than to redeem the defendant, ar*d 
his Loulfhip decreed accordingly (2), 

(0 The lands conipriv,ed in this v^ho by her bi’l prayed, that in cafe any 
mortgage were kafthe/d. The verdiA thing was really dpe to Mauffal on his 
was obtained in 7 »/», Term 1741, and mortgage, ilie might be permitted to 
jucjginent entered the MUh. I'crm iel* redeem. 

lowing: execution was fued out, and Reg. Lib. A. 91. Vid* 

the Oierift'.made an affignment of the Shirley v. IVaVftpofi *90. 
premifes, m jtro^ for the plaintiff. 



in the Tu»enf Chanoelbr Haksv^cxc* 
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JFalJh ytt^Vii Ptterfon, November 6, 1744* Cafe 5 o* 

A Queftion in this cafe arofe* upon the following will and p_ gjyg, 

codicil. thirds of his real 

eiUte to hit foSa 

to hold to him) hit heirs and a/Hgnst for ever; but in cafe he dies before hedhall attain the age of zip 
tr without iflue, then to the teftator’s wife, her heirs and afligns : the fon died after 21$ withoutiffue. 
Lord Haritwickc held it tt ii avefietl rjlateinfeeinthehnf as he attainedztf and though be dud witbosU 
iffists that it did notgoover t» the motherf but de/cendea on hit heiratiaw{i)t 

As to fuch real eilate as I ihall die feifed and poiTeded of, 

** I give and devife one full equal third part thereof unto my 
** wife Martha Peterforif to hold to her, her heirs and alTigns for 
** ever ; and the other two thirds of all my real ejiate I give and 
** devife to my loving fon Matthew Peterfony to hold to hint, hit 
heirs and ajfigns Jor ever ; but my mind and will is, in cafe 
** faid fon fhall happen to die before he Jball attain the age of % i years, 

“ or without iffue, then I do hereby give and devife the faid two 
thirds of my faid eJlate to my faid wfe Martha Peterfon, her heirs 
** and ajfgns** 

By the codicil, the teftator recites this claufe ; and then pro¬ 
ceeds thus: 

** Now my further mind and w'ill is, and I do hereby will 
and require the fame, that in cafe my faid fon fiall happen to 
** die before the age of 21, or without iffue as aforefaid, emd alfo 

in eefe of the deceafe of my faid wife, that then 1 do give and r ip4 3 

“ devife the faidfiyo third parts of my faid real eftate unto and 
amongft all and every the fons and daughters of my hrother-in- 
law Thomas Dickeufon.'* 

The fon died after the age of 21, but without Ifluej and 
the queftion was, Whether the devife over to the mother 
fliall take ellcc\ upon one of the contingencies happening 
only. 

Mr. Solicitor General, for the defendant, the mother, faid, 
this was a contingency v/ith a double afpedl, and cited the 
cafe of Bellafts verfus Uthwatt, before Lord Hardwicke^ i Tr, 

Atk. 426. 

That reciting the will properly, and deliberately altering it in 
the codicil, is fo ftrong in her favour, that the court will not 
eably pals it over, or incline to turn a disjundtivc into t cOn- 
juudive. 

( i) In the above cafe the word or was -v. Sure/eei, 2 S/ra. 1175. Frammingham - 
conftrued to be a co/itf/aow. There are v. Brand, pof 390. i IFHf. 140. S. C. 
feveral cafes, wherein this point has zVef. 249. IFright dm. Burrill v.Kemp, 
come in queftion, and which have re- 3 Term Rep. 470. The reader is allb 
ceived the fame conllruftion. Sewell referred to the cafes cited in the note to 
V. Garrett, Mcor, 422. C/-«. £//s!. 525. Read y. Buell, ante 2 vol. 64c. 

S. C. Brice v. Hunt, PolUx, 645. Barker 
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f CASES 'Argued and Det^mined 

VAttH V. There was a cafe before the council boards in which the tw«* 
P»TxfcsoN. allifted, and have not yet agreed as to Uie con^u^ion of 

the v^ord o;". 

Lo&d ChancelloBj « 

1 think it a very plain cafe; the tellator had a wife and a fort 
living, if he had gone no further than the fird claufe, he had 
given him an abfolute fee, bat then follows the executory 
part. 

Upon the words in the codicil, there can be no doubt at all j 
it is to go over upon two contingencies ; the words as aforejaii 
take in all the former difpofition. 

Suppofc he had faid no more, than in cafe my fon had died 
under, 21 afo'/efaidy would this have di/Inherited the iflue, if the 
father had died under 21, and gone ofer to the mother? By no 
meaij^ j for I would have fupplied the words, and without iflue, 
and lliould have been juftified by the expreflion, afore* 
fa'uh 

The cafe of Zoiille verfus Gerrard^ in Cre. Eliz. 525. and 
A/oijiY422, was determined on this very point, a devife to 
“ his fon, and if he die without ifliie, or before his age of 

21 years, that it fliall remain to another; the fon hath iflue, 
“ but dies before 21 years, yet it was adjudged, that his iflue 
“ fliall have the land, and not the remainder-man j and or 

there was conllructl for and \ fo Hated in Moorcy but called 
“ Sonvell verfus Garret : if the conftrudJion had been otherwife, 
“ the grandfon of the teHator would have been diflnheritcd if 
C *95 13 *be fon had died before 21.” 

His liordfljip licld it to be a vefted cHate in fee in the fon, 
as he arrived at his age of 21 i and that though he died without 
ifTue, yet it did not go over to the mother, but defeended on hi$ 
heir at law. 


Cafe 61, 


Frlf/’’e versus Harlltyy November *744* 


The AJp SKffe/s ^ defendant infured the flilp Sttccefs from London to 

being inlurcd JL JirnnndaSy and fo to Qiroltna y the Ihip was taken by a 
itota Undon to Spaiilfj privateer, and afterwards retaken by an Engliflj priva- 

carried into hojlon in New Englandy where, no per- 
privatccr, aaJ' fon appearitig to give fecurity, or to anfwcr the moiety the 
afeerwords rc- were intitled to, Ihc was condemned, and fold in tho 

xi\ii court of admiralty there; the re~captors had their moiety, and 
wrried to the overplus money lemaiued in the hands of the ofjicers. of that 

where, no pirfon cQjfy^ 
appearing to gU'c ' 

fecurity, Ihe wa* , , . , . . 

condrniocd, »n*foW in the court ot admiralty there j and, after the rc-captors had their moiety, th« 
overplus remtlned with the oHicers of tint cour . The defend int brought an .idlion on tlic policy, and 
Kad a ver^'; th-. pl.iiixilV, by hi< hill, prays an injiinflion, infilling iha detendaiit ought to recover 
no more porn y than a nt.m -1 \ of t!-.e l«ls. The eiurt denied the h junr 7 i>,u, far as the dc/eudant had 
49ihefal*vagiy he vtJS imltled tc te^ovee fk>c coAw/f snjuredm 

An aaion w'as brought by the defendant, upon thc/<j//Vy, who 
had a verdici:. 

All 




ui the Hme of Lord Chancellor HiiD^unCKf* 

f 

The plaintifF brought a bill, fuggefting the capture to be 
fraudulent, and done delignedly by the captain) and mOved 
now for an injun£tion to ftay the, proceedings at law. 

, The counfd for the plaintiff argued, that mough the capture 
might not be fraudulent, yet the defendant ou^ht not to recover 
more on the policy than a moiety of the lor8,'^as the 'a£t of 13 
Gfo. a. c. 4.yi 18. gives the falvage to the owner, and he is in- 
titled to receive it from the officers of the admiralty, and that 
the plaintiff* ought to be obliged to pay no more than the lofs he 
has ai^ually fuffained, which cannot be afcertained till after 
the defendant fhall have received what migltt have come upon 
the falvage. 

The defendant, in his anfwer, had fworn he had offered, and 
was now willing to relinquiffi, his interell to them in the benefit 
of the falvage, and would give them a letter of attorney for that 
purpofe to receive it. 

Lord Chancellor, 

There is no ground for an injun£lIon in this cafe ; here there 
was an agreement to go to trial in one of tliefe a£l:ions vvhich 
bad been brought, and to be bound by the event of that, 
at the time of the trial they knew the fliip was re-taken, and the 
manner of the capture. 

The quantum of the damage and lofs fuflaincd, is the only 
thing now to be difputed •, for it is impoffible to carry on trade 
without infuringy efpecially in the time of war. * 

Therefore regard muft be had to the infured, as well as the 
ittfurer ; and where there is no admiffion in the anfwer, of any 
kind of fraud, though various pretences of that fort may be fet 
up by the bill, they are not to be regarded. 

I'he quefilon thenarifes on the Aaluteof 13 Geo* 2. with re¬ 
gard to the falvage. 

It has been faid, there ought to be only half the lofs recovered 
on the policy : and as to that, the a£I has made great alteration 
in the laws of nations with regard to re-captures* 

The carrying a ftiip infra prafidittm hojlium, or Ji permoEIa- 
r;;r/Vwith the enemy, makes it the prize of the perfon retak¬ 
ing it, as if it had been originally the fliip of the enemy} but 
by the adt, the re-caption is the revefting of the property of the 
owner. 

But where infurances are interejl, or no intereji, I am doubtful 
wiietlier the a£t can operate or not. 

4ouktfal whether the afik cm 

• 

This is an infurance according (ts interejl Jhall appear* 

If there is a falvage, that mull be dcdu£ted out of the mo> 
ney recovered by the policy ; but if none has come to the hands 
of the plaintiff in the aiStion, the jury cannot take notice of 
it. 

The fliip was condemned and fold, becaufe the moiety was 
not paid, or fecured to be paid by the owners. 

N It 
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By 13 Cm. •. 
the reeapliofi of 
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refting of the 
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Whenisfuraocei 
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vered hyabo fB- 
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CASES Argued and Determined 


PuiMeLi y. 
liAITLST. 


It is uncertain whether the defendant will receive any thing or 
not; and if any thing is recovered, he mud have an allowance 
for his cxpences in recovering. 

Therefore I take it, whch he is willing to rclinquifli hi ' 
interelt in the falvagc, he ought to recover the whole money in.‘ 
fured. ♦ 

It would be mifehievous if it was otherwife, for then upon a 
rc^capture a man would be in a worfe (ituatiuii than if the Ihip was 
totally loft (1). 




(i) Decreed, that the defendant fliould 
affign all his right in the fliip Succ,/!, 
and the benefit of the decree made in 


the Attmiraht C^urt', and upon fuch 
aifignmeiu, the plaintifi^’s bill to be dif* 
milled. L 'lh. B. 1744.. fol. 83. 


Cohgrave verfus Jufm, November 17, 1744. Rekearings, 
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Cafe 62. 

A bill fur tithe 
in kind, n com* 
potition fet up 
of a quarter of 
rye and une of 
ojjs ill lieu ; a 
tiial at I.'.w dl- 

re^led, and a verdift for the mdus. The plaintiff i'-.fiffed on a now tila! upon 'llio difeovery of an old 
deed in the r.bapter*boufe at which he iVt up a< n dccrife of the Pope’s delegate, that the 

rrvtitues of the church which haa been alienated Ihoula be reftorej, and would hive it underftood that 
the tithes were comprehended-under the veorJ revjtiiucs. Tbtcwtt cfopr.iM tbU pijicr w«M not t founiu'^ 
thn to grant a tu-w tnW, and rtfujed to do u. 


T H E piaititifT brought his bill for tithe of grain in kind j 
the defendant infilled upon a conipofition of one quarter 
of rye and one of oats in lieu of it. A trial at law was direflsd, 
and a verdidi found for the modus. 


The plaintiff infills now upon a new trial on a difeovery of an 
old deed in the chapter houlc at IFcJltzinflcr^ which he called ihc 
record of a caufe delcrminetl befort the Pope’s delegate, in wliich 
it w'as dfcrccd that revenues which li.tl been alienated fhould be 
reftored to this church, and concludes that the tithes were com¬ 
prehended under the word rei’€tiues\ thejmige at the trial re* 
I'ufed to admit it as evidence. 

Lord Chancellor, 

There is no foundation to grant a new' trial, for if T fliould, 
it would be a precedent to overturn ihe rights of men upon very 
uncertain grounds. 

I am afraid this is a cafe wlierc Proivfirg in an an office has 
fpirited up the reclor to difputc ihts r::chis \ it happ'ois very un- 
fortunateiy for fuch perfons that they flunihle upon jiapcTs wliich 
they fancy arc c.idcjuc of v: Ll:;d. 

This is nothing more tlian a proceeding in feme erclefiafil- 
cal court, wliat noH conjlnt lound ; Kirii, m the ’’oecipt of tlic 
Exchequer, and tranfmitted from thence to the chapter of 
IVeJlmlnJler, 

Theieceiptof Receipt cf ihe Er.chenuer is no office of record for things 

h nifortke*^'^ kind, but only in matters relating to i!ie King’s revenue. 

KCOfd, except 

|M SMitett twitting, ta :be Kirj’i ;i.venue. 


The 
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The officer has taken upon him to put a title to It, C®t*G»AVK 
which he had no authority to do, and which the paper does 
not warrant. 

In it’s utmoft force it is % proceeding in an ecclcfiaftlcal 
court, concluding with an extrajudicial fentence by the Pope’s 
delegate. 

*No proceedings in the ecclefiaftical courts in this kingdom The officers of 
are records, they are only evidence of fentences in their courts, 
therefore I mention this that the ^officers there may not take aot intitle their 
upon them to intitle them recorda Dotnini Regis Georg, tsfe. fpr proceedings rs- 
the future. * 

. ftfr. for they are only evidence of fentences in (heir courts. 


I am of opinion it is not fuch an iuftrument, that if the [ *198 J 
original had been produced, it would liave been given in 
evidence. 

Confider what the jurlfdiftlon was that the Pope exercifed 
before the reformation, and though ufurped, yet it mull have mltion^xereif- 
it’s weight. ed a jurifdi&ion 

either by way of a-eKatun, or by re^ueft from an inferior court. 


He miglit exercife it by way of avocation^ or by requeft from 
an inferior court. 

The legate a latere, vvhilft in the kingdom (i), did exercife a le- '***reife 4 
gantine authority without an appeal to the Pope, as for in* a^n* 7 uffiority* 
ilanee cardinal Ctimpejus, withouc an ap> 

Neither the time nor the court docs appear in this paper, and to the Pope, 
another inftruinent has been tacked to the parchment by a 
modern ftring, but docs not at all relate to t!ic hrll paper. 

Confider what is the Pope’s conimilllon to the archdeacon of 
Leicejier, whom he made his delegate: the Pope does not take 
notice by what way the caufe came before him, whether by ap¬ 
peal or by avocation, or by letter of requeft. 

So that here is no recital of any caulc depending before him 
in any fliape, only that there had been alienations of the revenues 
of the church, and that the alienees had obtained confirmations 
from the Popes themfelvcs. 

This was a kind of general inqnifiticn only, how far the pef- 
feffion of this redlory had been 'alienated. 

The two inftruments by which they would fliew it to he 3 
caufe, have no relation to one another, but tacked together in 
modern times. 

Though an ufurped authority, it was allowed by law at that 
time, and muft have it’s confideration : yet as it dies not ap¬ 
pear by this parcliment there was any caufe deperuling before 
the Pope, it can be of nro fignification, and, even if it had it’s 
utmoft force, would be of no advantage to the rcdlor agaiuft a 
compofition. 


lam 


(l) Vide Cant V. Ball, pojl, 500 

. N a 
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OttiBOAvt I am clearly of opinion this was no fort of evidence, and was 
r. jutoK. properly reje^ed by the Judge who tried the caufe. 

There is the itrongell evidence of a modus in this cafe, and 
no pretence that tithes were ever paid in kind, except this paper, 
and therefore there is no foundation for a new trial. 


Stirling verfus LydiarJ, November 21, 1744. 

* 

T H E queftion in this cafe arofe upon Mr. Lydiard*^ will, 
who devifed in the following manner; 

As to all and Jingular my leafehold ejtate^ goods, cliattcls and 
perfonal cllatc whatfoever, I give to my daughter Johanna^ and 
if Ihe dies without ilTue living, then limits it over in the fame- 
maifticr to the defendant. 

In the refiduary claufc tcflatoi repeats the words all and Ha* 
gular, iS’e. 

He after making his vrill renews a Icafe with the dean and 
chapter of Wlndfor. 


( 200 3 


Johanna is dead without iflue, and her hufband as adminiftra- 
tor and reprefentalive of Itis wife brings his bill to have the 
Icafe, infifting that the renewal by teftator after making the 
will is a revocation, and that conlcqucntly he in the right of 
his wife is intitled to it. 

Lord Chakcellor, 

There is no doubt but the hafehold fate palled by the will. 

The plaintiff goes upon a millake, that this is a fpecilic lega¬ 
cy : it is nothing like it, for it is only an enumeration of the 
feveral particulars of his perfoual eflatc, but yet is a general de- 
vife of the VI hole. 

The court never ftrains to make a revocation. 

But notwithllanding, if in point of law it is a revocation, it 
mull have its cffciTb here likewifc. 

But there is no foundation to fay, what tcllator has done in 
tins cafe is a revocation. 

Suppofe the tedator had pnrtharrd a new Irale, would not 
that have paffed ? Why then ll.ould not a new letm in a kale 
equally pak ? 

Jf 1 was to conilrue thi-- a rcvocaiioti, 1 do net know but if a 
man was to give all his B-ink. Enjl attd dock, 

and. diould afterwards turn it into money, it might us well be 
infidcd tills was a revocation (2). 

His liordihip declared there w^as no pretence for the plain¬ 
tiff’s demand, and therefore difmiffed the bill. 


(i) yid* Carte V, CUiftt, ante 17 .1 , and 
the xtoic 


(t) Abney V. M.'/.Vr, ontr t vol. 599. 
Tv<je V. iifiaplia, ante 1 vol. 414.11010. 
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Zhirley verfus Watts^ November 13, 1744, before the Mafler of Cafe 54 * 

the Rolls, 


A Judgment creditor, who has not taken out execution, a judgment 
brings a bill againfl the defendant to redeem him, who creditor, bein* 
is a mortgagee of the leafehold eftate, and likewife a bond *"*****^ 

® redeems more* 

creditor. gtgtofiie^- 

hold eftste and bond creditor, mult take out exectttioa*^ 


Mqjler of the Rolls {William Forttfeue^ £fq;) The cafe of 
Angel verfus Drapery in i Fern. 399. is in point, and a ftrongcr 
one than the prefent, for there the defendant who had the goods 
in his hands feemed to have come to the pofleflion of them in a 
fraudulent manner: but notwithftanding upon defendant^? de¬ 
murring, becaufe the plaintiff (a judgment creditor) had not 
alledged he had taken out execution, the court allowed the de¬ 
murrer, and fald the plaintiff ought actually to hare fued out 
execution before he had brought his bill. 

In the prefent cafe there is not the leafl fuggeflion of fraud, 
the defendant being a fair and bona fide creditor by mortgage. 

There was a cafe of King v. Marijfall laft term (i), upon a bill 
by a judgment credimr to redeem, which came on before 
Lord Hardwichy when he afked for the writ of execution; and 
upon its being produced, admitted the judgment creditor for this 
reafon to redeem. 

For want of it*s being taken out now, the bill muft be dif- 
miffed, becaufc till execution the plaintiflF has no lien on the 
leafehold eftate, and decreed accordingly. 

(1) Ante 192. S. C. 


Bridgman verfus Dove^ November 27, 1744. 


Cafe 55. 
r 201 J 

A Perfon by her will fays, ** (i) I devife to Sir John Bridg~ 

many my heir, Clifton lands, he paying all debts hei^ C^M 
** and legacies, charged on thefe lands, and after his deceafe w- 

** to my nephew Bridgman, do£lor of divinity.” 

chatged oa dislb 

land,, and, after his deceafe, to a nephew } Sir T. B. as tenant ibr life, it obliged to keep down 
the intereft, if the principal is not difeharged; out if it it, be is to one third, and tba n* 
verfioner two thirds. 


(I) “I declare Sir J. Bridgman my 
‘ heir of Clifton lands, he paying all fuch 

* kgaties as I Oiall charge on thefe 

* lauds, after his deceafe to my nephew 

* 2?eye>- BnJgmau doctor of divinity, in 
tai]^” with remainders over to other 


perfons. By a codicil in 1740, the teila- 
trix gave an annuity to be paid out of 
the Lhfitn eftate by Sir J, Bridgman, f 
be fur-vived her ; and if not, then bj her 
nephroi Roger Bridgman. 



•tot 
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*** another part of her will fhe fays, ** I leave my jewels* 

'' * '* plate, piftures, medalsy furniture, to my two executors, t6 

** be equally divided.” 

In the laft claufe of the will fhe fays, ** Creating Sr. Mary*t 
** and Creating St, Olave*6, I make little to all debts I have ten~ 
** troBcd £\ncz 1735, notes or bonds, if any, and what remains 

to be paid to Mary Deve, fpinfter, after the Creatines are 
« fold.” 

Lord Chancellor, 

A principal queftion is, Whether the debts and legacies 
Ihould be paid out of Sir John Bridgman^s eftale for life. 

Notwiiliflanding the inaccuracy of the Will, which is drawn 
by hcrfelf, her intention appears to me to charge the legacies 
upon the Clifton lands, but not fo as to exhauil all tire prohCS of 
the eftatc for life. 

What colour is there to fay, that this creates a condition 
on Sir John Bridgman, that he fhall take nothing but upon 
paying. 

Indeed it would be a flrangc thing to give an ellate for life to 
3 perfon of 70 years of age, on condition to pay legacies of 
2600 /. out of an eftatc of 600 /. per annum. 

By the latter words, there is a plain charge in the will upon 
thefe lands, and therefore Sir John Bridgman, as tenant for 
life, is obliged only to keep down the intereft, if the principal 
is not difeharged (i) j but if difeharged, to pay one third there¬ 
of, and the reverfioncr the other two thirds (2). 

The next queftion is relating to the perfonal eftate. 

Pravi(ions In In all claufes with refpeff to provifions for payment of debts, 

ntent^delftt relate to the time of the death of the teftator, in order to 

relate to the make a more hontll and faithful provilion for payment of 
•ime of the debts, 
teftator’t death. 

The words ail * If it had been all debts that I cm*, ftiil it would be extended 


the debts which 
1 hare contradt- 
ed,mtift be ccs- 


to the time of her death : the wortis here are, which I have ccn~ 
traEied, have contraeltd mufi be conllrued fall coiitraft. 


ftrned pall coa- 

Perfonal eftate j> ^ know of no authority where the words, I rhake my real 
liable to ptqrihe eftate liable to pay my debts, will exempt the perfonal eftate 
Aere*i**"f*eci*l exemption of perfonal eftate (3): nor has 

exemption of it. the court cvcr faid, tlrat perfonal eftate (hall be applied only to 
( *202 3 pay legacies, and i.ot the debts. 


( 1 ) Vide Parli idge V. P avoid, ante I 
vol. 4.67. 

(2) His Lcrdfhip decreed, that the 
legacies were a general charge upnn the 
Ciften ellate to be raifed by lale or mort¬ 
gage: -that the plaiaiifi Sir y. Itrirtg- 
man ihocld keep down the inteiefl of lb 
ll^ocb of the fdd legacies, as jheuld nor be. 
Jmfisfied hy hb-e prrpual eftatc ; that the 
yrimeipal (hoald be raifed by fale or moi t- 
gage| and in cafe the fame fhoald be 
railed by mortgage, then the plaintiff Sir 


J, Bridgman fhould keep down the 
intereft during his life; but if by Jdlc, 
then the furplus monies, afterpayment 
of the faid legacies, Ihould be invefled in 
the parchafe of lands to be fettled to the 
ufes in the will. B-g. Lib A. 1744. fol, 
146. V/de RoTc.il V. IValiey, 1 Cha. Rep, 
22 1. Ballet V, bp'anger, Free, Cha, Sz, 
Verny v. Veruey, I Vef, 428. 

( 3 ) See Ga’ton v. Hansock, ante 2 vol. 
439. note, iValLer v. Jaci/or, ibid. 625. 
note. 

Nor 
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Nor will making a particular eftate in land liable to pa7 debts 
exonerate the perfonal eftate, becaufe it is the natural fund for 
payment of debts. 

Suppofe a man devifes a real cftate liable to the payment of 
debts, and) fubjed to thofe debts, gives it over to another, or 
what remains after payment of debts, which is all one; if there 
arc not exprefs words to exempt the perfonal eftate, it (hall be 
hrfl applied, and I am of opinion that the refidue of the perfonal 
eftate here ought firfl: to be applied in exoneration. 

The laft queftion is upon the devife of the jewels, plate, pic¬ 
tures, medals, furniture* 

Mr. Qarhe, for the executors, has infifted that under the 
word furniture, books will pafs, and that under the word medalsy 
pieces of current coin kept with them will pafs. 

If current coin are curious pieces, and kept with medals, I am 
of opinion, notwithftanding they are current coin, yet, as*tlicy 
are kept with medals, they will pafs as fuch, for even medals 
themfclves were once current coin. 

But, as I am at prefent advifed, 1 am clearly of opinion, tliat 
a library of books will not pafs as furniture (i ), 

Nor does it operate at all on my mind, that it will pafs as 
furniture, becaufe it is a fmall library j for moft commonly great 
libraries are more often put up as ornaments, and lefs accurately 
chofen, than fmall ones. 

As to tlie cafe which has been cited of the Duke of Beaufort 
verfus Lord Dundonald and the Dutchefs of Beaufort his nuife^ 
2 h'ern. 739. there was very little oppofition, being between a 
mother and fon, and I lay no ftrefs upon it. 

But I take it too it has been determined that a library of 
books will not pafs as furniture; and his Lordihip decreed ac¬ 
cordingly (2). 

(1) So Kelly V. Powlet, jimh. 605. (2) Reg. h'lh. A. I744. fol. 146. 


Baffct verfus BaJJet, December 17, 1744. 


Lord Chanceli-ou, 

id E bill was brought by a pofthumous child to have an 
1 . account taken of the clear rents of the father’s eftate 
John Pendarvls Bajfet, 


*fcer thp dcith of hi' filhcr, 
lanJi fotUed well at the 


is under the TO ^ II 3. ind:led to the intermedia 
lands t'tietnlrlves. 


The difputes are both in regard to the real and perfonal 
eftate ; I will take them in their order. 

Firft, As to the real eftate. 

The queftion relating to the eftate of John Pctidarvis Bajfet Is 
this ; the plaintiff, now an infant, is a pofthumous fon and heir, 
for the father died, and left his wife cnfient of him: the real 
eftate confifts of diftexent parrs, and under different interefts} 

N 4 of 


30 » 

Bxipomam V. 
Oavx« 


Where current 
coin is curious, 
and hept with 
medals, it will 
pafs as fuck. 

A library of 
books will not 
pafs as rural tiire. 


[ ^03 ] 


Cafe 66* 

S Vin. Ab. 87. 
pi. 12. S. C. 

A pofthumous 
child born after 
the neat rent- 
day had incurred 
te profits of the 
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BAtttTv.' of fome fmall parts the father was fekfed in fee} the greateft 
Bamst* pjjj £j, included under a fetdement, which was to the father for 
life, then to fecure a rent-charge of 800 /• a year to his wife for 
a jointure, remainder to truilees during the life of the father to 
preferve contingent remainders, remainder to the firft and every 
other fon of John Pendarws Bajfett remainder to the defendant 
the brother of John Pendarvis Bajfet. 

The plaintid' was born after the next rent-day had incurred 
after the death of his father. 

It has been infilled by his counfel he had a right to enter, and 
was intitled to the rents in the intermediate time. 

The determination of this point will depend on 10 11 W.^, 

e» 1 5. which is to enable pollhumous wildren to take ellates 
as ^horn in their father's life-time* 

^he tnifchief intended to he remedied by the ** Whereas it often 

** happens that, by marriage and other fettlements, ellates are 
** limited in remainder to the ufe of the fons and daughters, the 
** iflue of fuch marriage, with remainders over, without limiting 
** an ejlate to trufees to preferve the contingent remainders limited to 
•* fuch fons and daughters^ by which means fuch fons and daugli- 
** tors, if they happen to be born after the deceafe of their fa- 
ther, arc in danger to be defeated of their remainder by the 
f 204 3 ** remainder after them, and left unprovided for by fuch 

** fettlements, contrary to the intent of the parties that made 
** thofe fettlements. 

“ The provifan, be it enadled, that where any ellate already 
•• is, or lhall hereafter by any marriage or other fettlement 
** be limited in remainder to, or to the ufe of the firft or other 
fon or fons of the body of any perfon lawfully begotten, 
** with any remainder or remainders over, to, or to the ufe 
of any other perfon or perfons, or in remainder to, or to 
** the ufe of a daughter or daughters lawfully begotten, with 
** any rwnainder or remainders to any other perfon or perfons, 
** that any other fon or fons, ordaughier or daughters of fuch per- 
fon or perfons lawfully begotten, or to be begotten, that 
** lhall be born after the dcceafe of his^ her, or their father, 
lliall and may, by virtue of fuch fettlement, take fuch ellate 
** fo limited to the firft and other fons, or to the daughter or 
daughters, in the fame manner as if born in the life-time of 
•* hisy hery or their father^ although there Jball happen no ejlate to 
** be limited to trufees after the deceafe of the father to preferve the 
contingent remainders to fuch after-born fon or fonsy daughter or 
** daughters, until he, Ihe, or they come ineje, or are born, to 
take the fame.” 

It has been infilled on the part of the defendant, the mifehief 
was only the difability of the after-born child to take the ellate, 
becaufe according to Archer's cafe, 1 Co. 66. b, every re¬ 
mainder mull veft eo infante the particular ellate determines, and 
that Reeve verfus Longy 3 Lev. 408. was adjudged upon this 
principle. 

There is no notice taken in the acl of parliament of the cafe 
of Reeve'etxixss Long. 

Bst 
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But I am of opinion this was not the fingle motive of the 
for the legiilature intended intirely to remedy the mifchief | the 
fon before loft the whole eftatCj the profits from the death of his 
father, and all the fubfequent profits. 

This to be fure was quite contrary to the intention of die 
parties, cfpecially in marriage-fettlemcnts, for they could ntrcr 
intend it Ihould go, even perhaps to a remote remainder* 
man ; therefore the a£i: of parliament intended to remedy both, 
and the very title itfclf ezprefles it fo, at if born in the fathers 
life-iime* 

What is the recital ? Are in danger to be defeated of their re^ 
ntainder* 

This is a general expreflion, and includes both the lofies, the 
being precluded of the eilate, and likewife of the profits. ' 

Therefore this a£l: of parliament ought not to be taken fo 
narrow as the defendant’s counfel would have it. 

*But allow it to be fo, if the enabling words can take it in 
they ihall be extended for that purpofe, though the preamble 
does not warrant it (i}} and innumerable infianccs of this kind 
are in the law-books. 

the preamble to the fiatute doe« 

Next as to the provifion of the aft, the words are fo plain 
that it is impoflible to put any other conilruftion ; nay, it 
would be repealing the aft to fay, that the after-born fon fliould 
not take the profits; for if h« does not take the profits, he 
does not take in fuch manner as if born in the life-time of his 
father. 

The queftion to be afked upon this, is, liow would he have 
taken the ejiate if born in the life-time of the father ? and the 
obvious and natural anfwer would be, why from his death. 

How then will he take the profits, if not born in the life¬ 
time of his father ? 

Why likewife from his death. 

It has been infilled by the Solicitor General, that In the cafe 
of difeents upon the heir, he mufi be in ejfe \ and that there are a 
great many cafes that fay, a new aft of parliament (hall be con- 
iirued according to the rules of the common law. 

But that is, where the conilruftion can be confident with the 
words of the aft. 

There might have been fome grounds for this if the aft had 
faid, he fhall take as a fon by dilcent at common law, which, if 
the legiilature had intended it here, might as well have been in- 
ferted as the prefent words. 

The next words in the provifion are, although thereJball happen 
no efiate to he limited to trufees after the dectafe f the father to pre* 
ferve the iontingent remainders to fucb after-born fon^ (sfc. 

The like words are in the preamble. 

(0 Vide am 1 Tol. iSz. note. 


V. 

iMttT* 


Eniding wordt, 
if they take ia 
the mifchief, 
(hall be extesd- 
ed for that pur . 
pofe, though 
net warrant it. 

4 

C ‘loj ] 


The 
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Thii eemt 

\ccutd eonlider 
the uncte as a 
receiver or a 
Buftee fbrtht 
»J:er- bora fon, 
even lupjtnA-'g 
the point againll 
liim at law,^ 


CAS £S Argued and Determined 

The legiflature intended to put it in the fame way, as if there 
had been trullees to preferve contingent remainders to an after- 
born fon. 

There can be no doubt but according to the ufual courfe of 
conveyancing the profits might have belonged to the pofthumous 
child. 

In Bridgeman’s Conveyancery foL 301. “ In cafe the faid % 

" (the wife) (hall happen to be enfient with child by the faid 
** 7* (the hulband) at the time of his death, to the ufc and 
" behoof of the faid J. (and the two truftces under the fettlc- 
** ment) and their heirs, until the faid J. fliall be of fuch child 
“ delivered, or die, which (hall firft happen, in truft for the be- 

nefit of fuch child, fsfe.*’ 

Thefe words make the mother a truftee throughout of the ‘ 
pr<-uts for the afier-born fon, and by the words of reference, the 
after-born child is intitled. 

An ohjetlion has been ftarted, that there muft be a tenant of 
the freclioid, therefore the uncle muft take, bccaufc, if trefpaft 
committed, there muft be fome perlbn intitled to bring an 
a^lion, that the uncle is fcilcd, and how can the profits be taken 
from him. 

Perhaps in this court it is not neceftary to determine it, for 
I can come at them another way, and fhould not fcruple to 
do it. 

According to the do£l:rinc in the Prii;ce\ cafe, 8 Co, an eftate 
may ceafe and revive again. 

So here this may diveft on the death of the father, and veft 
on the birth of the fon. 

I’here is no fort of dilTiculty: as in the cafe of a bargain and 
falc inrolled when tlie eftate veils by relation in tire bargainee 
fiom the time of the execution of the deed. 

This act of parliament lias in my opinion eflopped every 
body from faying he was not born in the life-time of his 
father. 

.Suppofe an cjeflment brought by the fon, and the demife laid 
from the death of the father, how could the defendant have 
excepted to it *, for if he laid his demife upon the day after die 
dealh of the father, then it would have turned upon the conitruc- 
tion of this a£l; and the demife being only a form of proceed¬ 
ing to bring the title in queftion, the defendant in ejeclment 
muft have confeffed leafe, entry and oufter: or otherwife an 
inf ant could not bring an ejedment if it were confidcred as a 
real a£linn. 

But fuppofe the point is againft him at law, yet I am of 
opinion this court would confider the uncle as a receiver or a 
truflce for the after-born fon, in like manner as they would 
confider truftces to preferve contingent remainders, and the 
w’ords of the acl warrant this. 

This court confiders every perfon who enters upon the eftate 
of an infant as a guardian and receiver for him. 

There arc fevcral cafes, wlierc in confequence of an a£l of 
parliament this court will interfere. 

As 
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Baisbt *• 


As where a new ad of parliament is made to alter £be lawj 
and the judges arc formal in adhering to rules of law, and will 
not conftrue according to the words and intention of the ad, '*^ere anew«ft 
there this court will take it upj and will give remedy here, 
though it is the buhnefs of judges to mould their pradicefo as thtlaw,itit 
to make it conformable to the legiflature. 

their praitlce fo as to render it conformable to thn legidatanu 


It is true the moft common way is to give a legal remedy} 
but to inftance in ads relating to papifts’ eftates, the court 
have given remedy here, therefore I am of opinion that the in¬ 
termediate profits of the fettled eftate muft be accounted for to 
the fon. 

As to the profits 0/ the eftate defeended, they muft be ac- The profits of 
counted for only from the birth of the plaintiff (I). • ftende^'weth* 

poithumoDS child's from his birth only* 

The otlier queftion relates to the pcrfonal eftate, as to the fum A legacy of 
of 800/. that belonged to Mx%^ Elizabeth Bnpty given by the 
grandfather of the plaintiff Francis Bajfet by way of general lega* at 21 or nw- 
cy. to be paid at twenty-one or marriage, charged upon a mixed "®8«> 
fund partly real and partly perfonal eftate. JI’rtiJTKd sS** 

partly perfonal 

eftate; At died before ii, and unmarried. As ajfets were admundt this court will not griint an iyuneiim 
tojl^ tie proceedings in the ccelefaftieal tourt for the recovery of the legacy f at they have a proper jurif. 
diSion for legacies charged on perjonat (jlait. 


She died before twenty-one-iind unmarried. 

As aflets are admitted here, and as there has been no deter¬ 
mination, that where the perfonal eftate is deficient, the real 
eftate fnall be applied, I w'ill not dire£l it now (2). Fide Jen- 
fii/igs verfus LeokSf 2 P, IVms. 276, and TChe Duke of Chandos 
verfus Talbotf 2 P. lFms% 6oi, 611. 

Will this court grant an injundion, to ftay the proceedings 
in the ecclefiaftical court for the recovery of the legacy? 

Certainly not, as it is a proper jurifdidioii for legacies charged 
on perfonal eftate. 

It muft go to the rcprcfentatlve of Elizabeth Bajety and be 
paid out of the perfonal eftate. 

December i8th, 1744. 

Lord Chancellor, 

I had not time yefterday to confider the cafe of Bttjfet verfus 
Bajfet fo well as I fhould have done, but fpoke chiefly from my 
memory, and therefore as I faw feveral gentlemen yefterday take [ 208 ] 
notes, 1 think proper to mention what in niy opinion is very 
material, that they may add it to the cafe. 


(l) Fide Har. Co JJtt. 11, b. note 4. (2) ^edvide Pnvefe v, 

Cecdtillcv. 3 Ifil/. 5x6. I vql. 482, 


euite 


Before 



■ CASES Argued and Determkied 

*■ , 

Baiikt V. Before die making of lo tsf ii the conftant method 

BAttKT. gjj fltiifu] conveyancers was to infert a limitation to preferve 
contingent remainders to pofthumous children. 

ikilfal convey- < 

Mceri in/erted a limitation to pKferve die contingent remainderi to pofthumoui children^ bat finee the 
datute they have left it oat; vvhich diewa their vniforei opinion that thia aft of parliament cariiei the 
intermediate profitt as well as the eftate. 


Sometimes the limitations were made to the mother, fome- 
tinies to a truftee for the benefit of the child when born. 


The praftice of 
enaioent con¬ 
veyancers haa 
etwaya had 
great regaid paid 
to it by every 
court of juilice, 
mad the point of 
duwer in the 


Ever fince this ftatute, all ikilful conveyancers have left it 
out (I). And this is a ftrong circumilance to fliew the uniform 
opinion of eminent conveyancers, that this a£l of parliament 
carried the intermediate profits as well as the eftate. 

If they thought there had been any doubt, they would not 
havp left it out, becaufc it would be of confequence, where the 
eftates arc large, for if half a year ftiould be incurred, it might 
be the odds of 5000/. to the pofthumous child. 

The uniform opinion and praftice of eminent conveyancers has 
always had great regard paid to it by all courts of juftice i and 
as I have mentioned upon other occafions, the cafe of the 
CounUfi of Radnor verfus Fandebendy^ Shower's Pari. Cafes 69. 
was determined on the point of dower entirely from the opinion 
of conveyancers upon that head. 


Ctunttji tj Xadmr v. VondtbemJjf was determined intirely from their opinion. 


(1) a Vrf. 231. 


Cafe 67. dijhley Verfus Pocock^ amongd the Caufe Petitions^ December 19^ 

1744. 


M r. Barnfey by his will dcvlfes the refiduc of his eftate 
between the Kingfeots and Pocecis ; the plaintiff Afsley 
married one of the Pococks^ the Kingfeots brought the firft bill 
againft Barnjhfs executor for an account, and obtained a final 
decree : then A/hley brought the fecond bill againft the executor 

an action i law, e n n t ^ ® ® 

he who obtain.-. oi Barnfey s executor, 
the firft judg¬ 
ment fliail be preferred} otherwife ai to legateer, for at there is no priority in Icgaciet, an executor 
Aoubt pay them ferl fa£u. 


An executor 
Ought to pay 
that creditor 
firft who ufei 
the firft dili¬ 
gence ; to in 


r 2cp J 


A petition is now preferred by AJhley, who is intiticd to a 
diftribuiion under Barnfey'^ will, for fourteen hundred pounds, 
to be paid him out of a fum of money placed in the Bank to 
the credit of this caufe. 

Lord Chancellor, 

Suppofe two creditors at large of the firft teftator Barnfey^ 
and one brings a bill before the other, and obtains a final decree, 
and a report of the Mafter, and that report has been confirmed, 
and then the other brings a bill and oirtains a final decree, and his 
demand is confirmed i to be fure the executor ought to have 



in the 'lime of Lord Chancellor Hakowicki. 

paid the firft who had ufed the firft diligence $ fo in the cafe of 
an a£lion at law, tlie creditor who obtains the firft judgment 
ihall be preferred. 

But this is* not the prefent cafif, for the perfons here are not 
creditors of the firit teftator but legatees under his will; and 
therefore Pocockt the executor of Barnjley^ fhould have paid 
them pari pajjit in his life-time, for there is no priority in 
legacies (i). 

(i) Decreed, that the faid fum of proportion to their refpeftive demands. 
1430/. be divided between thepartics in Rtg. Lib. A. 1744. ful. 63. 


Robinfiti verfus Litton^ December 12, 17-14. Cafe 68 , 

H E father of the plaintifFs and defendant, by his will ^ 

devifed to the defendant, his fon ‘/oA/j Robwjbn Litlcn^ g 
“ the lands upon which the queflion ariles, to him and his pi* 16. 

** heirs for ever, and in cafe he fliould not live to twenty one, tohilfon 
** and die without iflue, he gave the lands to his daughters hi$ heirs, but ia 
“ (who arc the plaintiffs) with fevcral remainders over i then caiehe ihouid 
he goes on, and fays, my will is, in cafe my fon (hall not (i), "®j 
•• attain twenty-one, my eftate fliall be fold, and the money di- iffue, then be 
“ vided amonc my dauehters, for an augmentation of their *‘ 7 **?'*^“'** 
lortunes, and gave to his daughters 10,000/. belides. and direfit* they 

thould be lold, 

and the money divided among the daughters t the Ton, who wants three quarters of a year ef ai^ in. 
tended cutting down 3000/. worth ot ti.nber ; the daughters bring a bill to ftay wafte i Tit enn of 
ojfinhut Are intitled to an iajunffion, ai it is furfuing tht ujiaior't i'nrea/itn, and frtjervitig tbt niaiui 
9/ tbt tjiatu intended n goto tb* daughters. 


The eftate which came to the fon by fettlcment, was between 
three and four thoufand pounds a year. 

The fon, who wants about three quarters of a year of coming 
of age, intends cutting down three thoufand pounds worth of 
timber off* the eftate. 


(1) This part of the cafe is difierentJy 
reported in 8 rin. 475. It appears fiom 
Reg, Lib. B. 1743. fol. 47S- tha: the 
plaintiffs in thiscaule (the daughters ot 
the teliator) ;by their counlci .dieged, 
that they were entitled to have certain 
eftates of the teftator fold in augm-nta- 
tion of their fortunes, if the de/emiivit bis 
fsn fistuld live to attain his age of 2 iycars\ 
that the defend.nt had threatned to tut 
down timber (fee Glhfon v. Zmtth, ante 
2 vol. 182. Anon. pok. that the 

plaintiffs had thereupon filed their bill 
for an iujundion : that the defendant! 
iiad put in his anfwer, and had thereby 
admitted the devife in the laid teftator’s 


will ; but he infifted, that he was enti¬ 
tled to the feeJimple, fnhjetl to be de¬ 
le;, ted upon the aforefrtid contingency ; 
and as the fame might never happen, the 
plaintiff's h.«d no right to reltrain hiai 
from cutting down timber. Th.e plain¬ 
tiffs therefure prayed, that an injumdion 
might be awarded. Ordered that the 
plainliffs jbould reply to the defendant’s 
anfwer. and that the injunftion fhould 
be awarded until the liearing. Notr, 
the Lditor hat not been able to learn 
whether the injuncVion wat made pei- 
petaaj he hat not met vvi:r. fie dscrep m 
the K.*fgiftef*s book. 


TKe ■ 





CASES Argued and Detemiined 


Babinsok r. 

lilTTOIl. 


I 2X0 3 


Tenant for life 
fubje^t to waftci 
remainder for 
life difpuni/h* 
able far wafte, 
remainder in 
fee, the court 
will not fuller 
an agreement 
between two 


The bill is brought by the daughters amicably, for an injunc* 
tion to ftay wafte, and in order to have the opinion of the court 
on this point, whether the defendant had a right to cut down the 
timber. • 

Lord Chamcellor, ^ 

If the defendant has a legal right, and there are no equitable 
circumftances to redrain him; I fliall not do it. 

But though he may have a legal right, yet if there are equi¬ 
table circumftances he may be reftrained, and it is not proper for 
me to give a liberty in doubtful cafes. 

As to the intention of the teftator, he certainly had not the 
lead thought that the fan, before his age of 2i, Ihould fell all 
the timber upon the edate. 

The inheritance is condituted of the land and timber upon 
it, and that is devifsd to be fold for the benefit of his daughters. 

The intent was to give the value of the edate at the time it 
was devifed. 

A perfou having meadow ground might as well make it 
arable. 

What is the will ? 

The claufes mud be condrued as if they were in one and the 
fame claufe. 

Suppofe the lad claufe had been fird, the defendant would 
have been confidered as a trudee of the inheritance for the be¬ 
nefit of the daughters ; and that is the point I fliall ground the 
injunction upon to day wade. 

This court has gone greater lengths to day wade than the 
courts of law have in giving adtions, or granting prohibitions 
againd it. 

As where there is tenant for life, remainder for life, remain¬ 
der in fee (i) ; fo wdicre there is tenant for life fubject to wade, 
remainder for life difpunilljable for w'ade, remainder in fee, the 
court will not fufier an agreement bttwe-n the two tenants for 
life to commit walhe, to take place againd the remaiudcr-nian, 
before the time comes when the fecoml tenant for life’s power 
commences (2). 


tenants for life to sommii wafte, to take cc againll Ite remainder-man. 


Where a mort- 
gagorcommiti 
wafte, he will 
be reftrained, 
becaufe the 
whole eftate is 
a fecuricy. 

[ 2X1 3 


So, in mortg.’ges and fecurltics, where the mortgagor has 
been In poiTcirn;!!, it is always granreil, beraufe the w'hole edate 
is a fecurity, but the court docs it more dnnigly where there is 
a trud. 

The claufe in this will amounts to as much, as if he had 
faid, I give my edate to my fon and his heirs, till twemy-one, 
to receive the profits, then to increafe my daughters’portions; 
and here there could be no doubt but the court would have 
done it. 


(x) RtftvsWs Cafe, i Rell. M. 57;. 
pi. 13 , i'«u rant w La veil, fajl 7 * 3 , 


(a) So Trac'i V. 
i', Lubb, 




/ > 


0 . 


Trc'^y I P'trn. 23. 
X I'lecm. 55 . f>o/t. 


Thtre 



an iJae Time of Lord ChanceU(» HfA&owzcKt> 


tif 

There are srf this day three forts of eftate in lands; the legal Roiiwiomtt. 
cftate, that is the fee or freehold. Lirro*. 

Secondly, The ufe, which by the llatute draws the legal 
eilate after it. * 

Thirdly, The beneficial intereft. 

How does it ftand upon this devife ? 

There is an undoubted eftate in fee in the defendant, and he 
may receive the profits till twenty-one. 

This amounts to a devife of the beneficial intereft to him f.'r 
that time, and it would be very extraordinary to fufler him to 
take away a great part of the inheritance of the eftate, which 
was direfted to be fold, not for ftrangers, but for the benefit of 
die daughters for their portions. 

The father is to judge of the provifion for his children. 

After giving the daughters 10,000/. he then diredls tlii&fliall 
go in augmentation. 

There have been feveral cafes put which have never been lerJ n^rdwku 
determined, as that of a child in ventre fa mere^ but always faid declared ire 
argt/endof and I fliould make no fcruplc in fuch a cafe to grant 

an injumftioil. an injunction t» 

ftay wafte in 

fiTour of a child in ventre fa merit though it hai beca hitherto Cud arguendo only. 

Suppofc the cafe of an executory devife, as in Gsrev, Gore (i), inclinable to 
I ftiould doubt whether the heir at law ought not to be reftrain- think, that m 
cd from committing wafte in the mean time. v^fe thcheirat ” 

law ought to be reftrained from committing waft*. 

I am therefore of opinion, the injunflion ought to be matle 
perpetual. 

It is purfiiing the intention of the teftator, and preferving 
the value of the eftates intended to go to his daughters. 

(i) 2 P. U\ 28. S, C. 


» 

Stamper verfus Millart February 70 , 1744. 

A Queftion in this canfc arefe upon a fcttlement made upon 
a marriage, in which tlicre w,^^, a provifo, that one 
thoufaiid pounds therein ir.cmioncd lhall and may be applied 
and laid out by the truftecs in the purchaie of lands and here¬ 
ditaments, freehold or copyiioul. 


Cafe 69. 

[ 21a ] 

A provifo in a 
fettlemenc that 
1000 l./ha/t and 
may be laid out 
by thetruftsea 
in the pur- 
chifc of lands. 
tVkcre tb-re it ■ 


fovier to lay tat tnonti in landt hat the crifltu! intention was, it Jhtmld he ccn/idcred as monty, if not •vefedin 
Jand, itJhaUnot b* eonfderul as fuii, and go to the heir. 


It has been infifted by the plaintiff, the Iicir at law of the 
covenantor in the fettlement, that the thoufand pounds was at 
all events to be laid out in land ; and though the truftces have 
not done it, yet, that it is to be confidered in this court as 
land (1), and confcqucntly he is intitled to an account from 
;lie rru lives’ jreprefentatives. 

(1) Vide CuiJit V. Caidot, pt/i. 254, 


Lol R 



311 CASES Argued and Determined 

t,oRD Chancellor, 

UitftAK. Where there is a power to lay out money in land under fomc 
particular circumllances, but original intention was that it 
ihould be confidered as money, if it is not adually vefted in land, 
it fiiall not be confidered as land, and go to the heir. 

The firft claufe under the deed is a clear trull of money, and 
a complete dire£lion of the intents and purpofes for which it 
was created. 

All the words in the deed, while it is to continue money, Rte 
pofitive and imperative. 

But the provifo relating to the laying it out in land is only the 
aforefaid looo/. ^all or may be applied, 

It is different from the trulls of the money, for there is no 
may of covenant upon the trullces to do it, but begins with the prin- 
pwUament have cipai fum of one thoufand pounds: and though Jbal/ or may in 
1” a£ls of parliament have been conftrued abfolutely (i), yet this 

krediey mre cafe differs greatly from that, 
ioferted oaljr to 

leave the election to the traftees, either to continue the loooA u it ww, in perfonal fecuritiei, 
«r call U in, and lay it out in land. 


All the three trullees are dead, and it is not poflible to be 
done now. 

The wordsySa// or may were only inferted to leave the elec¬ 
tion to the truflees, whether they would, for fecuring the 
I ooo/. let it continue as it was already in mortgages or bonds, 
or call it in from thefe fecurities, and lay it out in land. 

The heir at law is not at all in the confideration of the fettle- 
ment, and therefore appears to me to be an extreme clear cafe 
againfl the plaintiff, that the thoufand pounds fettled by deed 
is to be confidered as money. 

His Lordflnp difmifl'ed the plaintiff’s bill, but without cofts. 


(l) Attorney Gentral v. Lock^ ante i66. 


Cafe 70. 


Heat tie verfus Barler^ February 28, 1744. 


A Son of a freeman of the city of Lendon received a fum of 


6. C. 1 Vef. 17. 
cited. 

money from his father after his mavriage, but it did not 
to have been paid as a portion, nor under the fatlicr’s 
fnemuofthe hand, but it was admitted at laft, by couufel, that the parents 
on both fules met, fome years after the marriage, and agreed 
to advance two hundred pounds a-piece, to lie by, till they could 
purchafe a commifiion in the army for the fon. 


city of LenJonf 
the pareau oa 
both tide, aict. 


■and agreed to 
advance aco/. 

a*piece, to lie by, tIU they koiild ptiichjfe for him a commiflion ia lha army. It affeanng te the 
$9urtu liintetuitdat a mai/iage shy Jidtted it as *a adtan<imtttt, a-d a hat t» the erfbanagt 

M* (V* 

(1) See Farj\ver v. U'ettttf ante 1 vol. 406. note j. 


The 



m the Time of Lord Chancellor HarDWICKE. 

The qucftion is, "Whether this bars the fon of the orphanage 
part? 

I always took it, that the cuftom of London relates to ad¬ 
vancement upon marriage, and though Jud's Law is in general 
terms, ftill it may be relative to the portion. 

But I do not know whether the fa£l will warrant me to fend 
it to the court of lord mayor and aldermen, to certify whether 
this is fuch an advancement as is a bar j for it appears upon the 
> very face of it to be a marriage portion, and as this is the fa^l» 
it certainly is an advancement. 

But as to another child of the freeman, the fums advanced to 
him, as he was not married, is clearly no excluGon. 

For Jtid’s Lanvy which was an a£l of common council, in LatUf 
the time of King Henry the Sixth, does not make it a bar, un- 
lefs it was an advancement upon marriage, for the only dpubt council in fltmty 
upon that law is, whether an advancement to a child either be- V’® 
lore, or after die marriage, is a bar. it » b-r, unieft 

it was an advancement upon matruge 

The difficulty I ffiould have been under was this, had not 
the faft been (as it is now admitted by the counfel on both 
(Ides) whether, fuppofing a freeman of London advances fums of 
money at diflereiit times, and none of them appear under the 
father’s hand to be advanced upon the marriage, tliis would be 
a bar to the child’s claiming his orphanage part. 

'*Lord Hardwicke feemed to make a doubt at firft, whether the The Either be- 
child, advanced by the father, muft not bring the part of the 
orphanage fliare he received in his father’s life-time into the intijgj j,}®" 
teftamentary part (the father being dead inteftate) before he whole there of 
can be inmled to a (hare under the llatute of diftributions. the teftOTentery 

part without 

bringing into hotchpot the money he received in advancement. 

But upon the hardlhip of it, as it would in effeft be excluding [ *^214 J 
him from receiving any thing from his father, his Lordlhip held, 
that he would be intitled to his whole (hare of the teftamentary 
part, without bringing into hotchpot the money he received in 
advancement in the lifo-time of his father. 

(I) Hume V. Edwards, poft, 4 SO. 


Hkaikv. 

BAtIM* 


Sttellgrove verfus Bailyf March ii, 1744. Cafe 71. 

A Bond for loot, was given by one Spaclman to Sarah Bailyt g.c. % Vef 
which Sarah Baity delivered to the defendant, faying, in 43*. 

«afe I die, it is yours, and then you have fomething, "f bmi’d'*'*** 



(1) rtde Miller ^f.MiUer, 3 Cox's P. Blount V. Burrow, 4 Bro. ‘Cha. R^p. og, 
tK note 2. If^ard V. Turner, 2 / jun. 546, S. C. Tate v, HilierU ^ 

Hill ri. Chapman, % Bro, Cha. Bro. Cha, Rep. zib. ^ 

Rep. 612. Hajfell V. Tynle, Amb. 318. 

V^OL. III. O 'Pljg * 



Bt4 CA S £ S Ax;gtied a&d IMermined 

tvntotoTt Xhc plaintifiT, as adminiftrator to Borah Beuly^ has brought this 
IjJjj delivered up. 

Air. Attorney Ge$teralt counfel for the defendant, cited Drury 
verfus Smith, i P. Wms, 404^1 and Jones verfus &%, Free, in 
Chan. 300. 

Loud Cmancellor, 

I am fatisfied upon the reafon of the thing, and the cafes 
which have been cited, that this is a fuihcient donatio caufa mortis 
to pafs the equitable intereft of this bond upon the inteftate’s 
death. 

The bill is brought, knowing where the bond is, to have the 
defendant deliver it up to him. 

The queftion is, Whether the plaintiff* is intitled to take this 
bond out of the defendant's cuftody. 

Ths* you mty ^ jjjjj ij^ought merely upon the lofs of a bond. 

« deed at law, V ou cannot fue at law witliout the bond} for though you 
that ia loft, you may give evidence of a deed at law that is loft, yet you cannot 
of a bond, becaufe you muft make a profert of it (i). 
make apioicrt There is no evidence, but the defendant’s anfwer, that (lie 
has the bond ; and by her anfwer, Ihe fets forth the whole cafe. 

The queftion is, whether this bond is the proper fubjedf of 
fuch a gift, efpecially, confidering how far the courts have gone 
lately in aflignments of chofes in aBion, 
f aiy ] Put the cafe. If a chattel in poiTeffion had been bought by 
the inteftate, and the bill of fale taken in a third perfon’s name 
in truft, the legal property would have been in tlie truftee, and 
only the equitable intereft in the cejluy que trufl, and yet, if tlie 
\tjiuy que truji had delivered it over to the demndant, that would 
have l^en a good gift donatio caufa mortis as to the equitable 
property. 

This comes very near the cafe of a chofe in aBion, and the 
cafes are fo, and that in P. Wms. particularly is in point *. 

Therefore his Lordftiip decreed for the defendant, and dif* 
miffed the bill, but without cofts. 

(i) So Anew, ante 2 voh 61. note 1. Contra Totty v. 3 Term Rep, 15J. 

in note. 


* One t) will difrofes of hii pcrft>n»l eftitc, and afterwards, by parol, give* loof. 
bill tonne, to deliver over to hU nephew, if the cefiator fhould die of that iickneisj 
fuch gift dscrecd good. Drury v. Smth, j F. tVmt. 404. 


Cafe 7a. 


Gage verfus Bulhetey, March 23, 1744. 


Apka of a ft). H IS was a plea of a foreign fentence in a commllTary 

iSr-r?ud "ha- France, relating to the fame matters for which 

iog in acommii* the bill was brought here. 

fary Court only, 

that U of a political nature, for determining difpnVci rcl.ling to Frmb a£lioit$. 

. ' Lobo 



‘ '>'r ' il 

in the Time of Lord Chancellor HardvickH* 

Lord Chancellor, C-^e* »• 

It mutt be over-ruled, for it is the moft proper cafe to ftand 
for an anfwer, with liberty to eacept, that I ever met with ; 
and the more fo, as it is a fentence in a commiflary court only, 
which is of a political nature, in order to determine difputes that * 

might arife in relation to French ad^ions* 


Cafe, Ec^er Term^ *744* Cafe 73.' 

S IR Herbert Pad/V/gw/i, tenant for life, without impeach- s. 0.583. Ak 
ment of wafte, of an ellate at Wejl’wml^ in Worcejierjhire^ r** 
being out of the kingdom (1), his agent was made defendant to {Mhl tcn^t" 
a bill brought to ftay wafte by Mr. Packin^on^ fon of Sir Her- for l‘fe» wr/i- 
ierty and firft tenant in tail, and has put in an anfwer. 

this court will 

grant an injunction to rcflrain him/rom cutting down trees in lines or avenues, or ridings in a parJ^ 
4 s they are for ornaaient. 

The motion now was, for an injundiion to ftay Sir Herbert 
Packington's agent from cutting down trees in the park at 
ijiwood^ which arc either an ornamenti orfielter to the man- 
£on houfe. 

Lord Chancellor, [ iK? 

It might be for the intereft of private families if the common why 

law had not given fo large a power to tenant for life, •without uw^gav^fo 
impeachment of luajle (2), equal to a tenant in fee; but the large a power to 
common law thought it for tlie intereft of the publick, as tim- 
her might thereby circulate for fhippiiig and other ufes. * 

was, lor the in¬ 
tereft of the public, as timber might thereby circulate for (hipping and other ufei. 


But this court has reftrained their power greatly, in com- 
parifon of what it was formerly. 

The firft cafe came before Lord Co^wper^ of Vane verfus herd 
Bernard^ i Vern. 738. «here the defendant was reftrained from 
pulling down Roby Cajtle, 

The court has gone farther, and has reftrained fuch tenant for 
life from cutting down timber, either for ornament or fhelter of 
the houfe; and farther ftill in the cafe of Charlton verfus CharU 
tofif in extending it to the cafe of a park. 

There was, indeed, a difference of opinion between Lord 
Chancellor Kingt and the Matter of the RolU, but only in part, 

(1) The plaintiff alleged, that the not appear from the allegations of the 
defendant Sir H. Packingtont had cut plaintiff in the prefent motion, whether 
down a great number of trees, and had the agent had admitted this faft by his 
threatened to cut down and deftroy them anfwer. Sir H. Pachngton't anfwer was 
oil: that Sir Jl. Packin^tm's agent had not come in. Reg. Lib. B, 1744. fol. 
agreed for the fale of 2000 trees, and 325. 

that in confequence thereoftree/had (2) Vidk Pjot v. Dsr, i Z 7 are. ttS 

been aftually felled. Notct it does Eajl 55. 

O 2 for 
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for Lord King continued the injun£^ion as to trees for ornament* 
or fhelterj but diiTolved it as to draggling trees. 

It is very proper for the court to preferve trees that ajre a 
flielter to the manfion houfe. 

In the prcfcnt cafe, only three oaks (i) liave been cut down, 
and if there was no intention to commit further wafte, it would 
be material, but this appears to be but the beginning of wade \ 
{ax'S\x Herbert Pach\ngtoiH\(t\.\sx has been read in 1741 (2), 
whilft he was abroad, in which he fays, if his fon will not join 
with him in cutting off the intaii, he will give orders for cutting 
down all the ornamental timber trees. 

The queftion is. Whether thefe are grounds for an injunflion 
to day wade? 

'Die fird objection is, that thefe trees grow in a wood, and 
have arifen naturally, and by accident, and not from planting. 

^ think this will hold, becaufe, whether trees 

wm piaiittdl if grow natural, or were planted, if they ferve as an ornament, 
they ferve as ati or ftielter, it amounts to the fame thing j and It is very probable 
Aelte*dtuation of the houfe was chofen for the fake of cutting 
tame Uiing. ridings and vidas through the woods ; and I can mention two 

t 217 J of this kind of my own acquaintance, Hampjleadi a feat of Lord 

CravefPsy and another in Kffex. 

I will redrain the defendant, therefore, from cutting down 
trees in lines, or avenues, or ridingh in the park; and like- 
wife from cutting down trees tliat are not of a proper growth to 
be cut. ' 

Upon a fuggedion that this might create difputcs, as to what 
were of proper growth, and that very little young timber grows 
in this park, his Lonlfliip left out the lad part of the order, and 
as to the otlier, granted the injundlion (3). 


%i§ 

PACKIW®- 

T«K*( Caf*. 


(l) Sed vide note fuprs. 

(z) The purport of this letter does 
not appear in the Regifter's book, in the 
place above cited. 

(3) His Lordihip granted the injunc¬ 
tion “ to redrain Sir H. Patkingtony his 
** agents, fervants and workmen from 
** cutting down timber trees growing in 
•* tVeftnvwd Park aforefaid, which were 
“ for the fifcitir or ornarnfnl of the faid 
** maniion houle there i and alfo any 


“ timber trees, which were planted or 
“ grew in any linesy avenues^ or ridings, 
“ for the erssamtnt of the faid park,Hntil the 
** /aid Sir Ih Packington Jhall fully anfniet 
** the plaintiff's bill." Reg. Lib. B. 1744* 
fol. 325. nde v. Afion, I ^ef. 

264. Piers V. Piers, ibid. gai. Cham¬ 
ber Ivtie V. Dummer, 1 Bro, Cha, Rep. 166. 
3 Bro. Cha. Rep. ^49. S. C. Strathmurg 
V. Bowes, 2 BfO. Cha, Rep. 88. 


Cafe 74* 


yoties verfus yonts, Eajler Term^ 1745. 


'rjjn 


M T S caufe came before Lord Hardwicke upon the equity 
refe.rvt'd. 


•.C ante iK, 

Se«)h. 

Jf die 

by dsc jffcjited- 

an&in the mglsul caufe, for want of parbri to the fupplemental, ii not made in the firft inftance, it 
b too lou doit.whe!ithe c/ufe conies on where it was put off only forwent of foraul parties, 
in order tbit tb« uect«« aaight be,complete. 

An 



In dlic I'ime of Lord Chancellor HA&jVWicKir Stf 


An ohje6tton was Aaxted, that the pluntifT had not made the /•<*» w 
defendants in the origuial biU parties to a fupplemental bill, J*"** 
brought after a decree in the original caufe. 

Lord Chancellor over-ruled tlft obje^ion. 

Afupplemental W/, properly fo called, is a bill brought for any 
new matter, arifen Cnee the filing the original bill (i), and be* 
fore the original comes to a hearing i and there the defendants to 
the original, ought to have been made parties to the fupple¬ 
mental bill. 


But, wheti the caufc comes to be heard, if the obje6iion, by 
the defendants in the original caufe, for want of proper parties 
to the fupplemental, was’not made in the firft infiance (a), it 
will be too late to make the objeftion when the caufe comes on 
again, if it was put off only for vi'ant of formal parties by the 
court, in order that the decree might be complete. „ 

In a decree to account, if, during the account, any party 
lliould die, and a devifee of that party, or any other formal 
party as truftces (which is the prefent cafe) Ihould be wanting, 
a bill to bring them before the court, is not, in the ftri£l fenfe 
of the word, a fupplemental bill, but rather a fupplemental bill 
in tlie nature of a bill of revivor, and to fuch a bill it is not 
neceflary, to make the defendants in the original bill parties, 
nor, when the caufe comes on to be reheard, can thofe defend¬ 
ants objeft for want of parties. 


Itisnotnecef- 
f.trjr CO make 4e« 
iendants in an 
original bill par¬ 
ties to a fupp4fi- 
mental one, in 
the nature or a 
bill of revivor, 
nor on the re¬ 
hearing can they 
objeQ fer want 
of parties. 


(l) Brown y. Higden, ante l vol. 291. (a) Llewellyn v, Maelworth, ante z 

vol. 40. 


^rown and Others verfus Mtrim and Heathcote^ May 24, 1745. Cafe 75, 

[ 218 3 

T here 'was a decree nifi in another caufc againft Martin S. c. ante 
and Heathcotey who made default; the plaintiffs there 
were aflignees under a commifEon of bankruptcy ngainfi Roger fcndan^ 
Williami ; after the decree new allignees were chofen, who made default i« 
bring a fupplemental bill, in the nature of a bill of revivor; at 

the hearing the fame defendants make default again. again, at the 

' , hearing of a fup. 

-fOecnental one, where the bill is brought by new aihgnees in a commlflion of bankruptcy chofen fiace 
the deeree in the firft caufe, the prayer of this bill praying only that thefc defendanu might Ihew caufe, 
and not that they might Ihcw caufe why the former decree Oatnild not he made abjolute, which it ought to 
have done, the eturt uly ordered that the plaintjffi he at tiherty toJerme the defendant with a /nbfeena t$ 
Jhtw cauje againft the former dtcret. 

The queftion is. Whether the plaintiffs, the new aflignees, 
can have any other decree, but that the defendants making de¬ 
fault, may fhew caufe why the order fliould iwt be made abfo- 
lute, for carrying the former decree into execution, M’hich de¬ 
cree is only unlefs caufe. 


03 
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Lord Cmakcellor, 

This occahons great delay and expence; but the qucAIon 
is, Whether the plaintiffs in the fupplemental bill have prayed 
any more than that the defcndjints making default ftiould fiicw 
caufe. 

They fliould have prayed, that the defendants at the fame 
time might Ihew caufe why the former decree fliould not be 
made abfolute. N, S. The prayer of the fubpeena was fo, but 
not the prayer of the bill. 

Upon further confideration the Chancellor made this order. 

Let the former decree be revived {i) and let the plaintiffs in 
‘the prefent caufe (land in the place of the former to all intents 
and purpofes, and be at liberty to fen'e the defendants Martin 
and Heathcote with a fubposm to (hew caufe againll the former 
decree. 

(l) Vidt AiicHt ante i vel. 88. 


trinity Term, yune 14 , 1745 # 

M r. Green moved that a perfon might ftand committed* 
for an abufe of the procefs of this court, in fpeaking 
a contemptuoufly of it, when a fubpoena was ferved upon her. 

the perfon f.TV- 

ing it fevetcly beaten, yet as thefc fafts were proved by the oath of a Angle pertbn only, the court 
would not in the Arft inftance order him to Hand committed, but made a rule upon him to &ew caufe, 
why be (hculd not ftand committed. 

Lord Chancellor was of opinion at firll, that notice ought to 
have been given of the motion before a commitment can be 
moved for j but upon Mr. GrertPs fuggefting that the perfon 
who had ferved the jubpaena, had received fevcral blows in the 
face, and had been very feverely beaten, his Lordfliip ordered 
the affidavit to be read. 

The fadl of the contemptuous words, and Hkewife of the 
beating, was proved by the oath of a Angle perfon only. 

His Lordfliip thought it was not fufficient to found a com¬ 
mitment, unlcfs the charge had been made out by the oaths of 
two witneffes. 

Mr. Edivardt fiut Upon alking Mr. Edwards the Regift cr, what was the rule 
fofngalked/faid" cafes, hc faid, he took it to be the rule of the court, 

he took it to be that upon a motion for a commitment, for contemptuous words, 
ferving the procefs of the court, the oath of two perfons 
is iieceffary to prove the fact, but diat one is fufficient to prove 

commitment, a battery upon the perfon by whom die procefs is feivcd. 
the oath of two . 

perfon, was neceflary to prove contemptuous words, upon ferving the procefs of the court; but 
One was fufticieot to prove a batttry on the perfon by whoso it Was ferved. But Ia>rd ilardwkkt^ 
dvubied of this difference. 




Boowh V. 
IdMITtM. 
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Cafe 76. 

Thou'h con- 


His Lerdftlip doubted whether diis difference had been taken; 
^ and therefore made a rule only for the perfon complained agaiulk 
to flicw caufe, why hc fliould not ftand committed* 
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Billin^ty and Others vcrfus Wills and Others, June 17 , 174S» 77* 

T H E queflion arofe in this cafe out of the will of Arthur Tte court of 
Billingjley, of die 19th of November 1720. 

ftancrs of the 

cafe was not intitled under the will ot A, B,toa lhare in 1500/. therein devifed) and confcqueatlf 
aot tranfoaiilible to the defendant her huiband and reprefentative. 


** I do further give and bequeath to my brother Capel Billing* 

“ Jl^y the interejl of fifteen hundred pounds during his natural life, 
then from and after the deceafe of my brother Capel Bil* 

“ lingjley, I give the faiil fum of fifteen hundred pounds unto 
“ and amongil all and every the younger fon and fons, in cafe [ 120 } 
** there be any younger fons, and all and every the daughter^nd 
daughters of my brother Capel Billingjley now lawfully begot- 
** ten,or to be hereafter begotten, fliare and fliare alike; but in cafe 
** he jtiall have only daughters lawfully begotten, then only unto and 
amongfi the younger daughter or daughters, and to be paid to them 
all, every and each of them, at and when they fhnll have obtained 
to their reJpeBive ages of one and twenty years. 

“ But my exprefs will and meaning is, that no elder fon, in 
cafe there fhall be more than one fon, nor any elder daugh* 

** ter, if there be only daughters of my brother Billinfley living 
** eU his deceafe, fhall have any part, fbare, or interefi in thy 
“ 1500/, 

“ But in cafe all the children of my faid brother Capel Bil* 

“ lingfiey except one, either fon or daughter, fliall happen to 
** die before their refpeilive ages of twenty-one, then I give 
“ one thoufand pounds, part of tire fifteen hundred pounds, to 
“ fuch furviving only child, whether fon or daughter, and to 
** be paid to him or her at their age of twenty-one.’* 

The plaintilFs by their bill prayed, that the former caufe, fo 
far as relates to the fum of 884/.’ 14/. dd, Sauth-fea annuities 
in the bank, may be revived, and the plaintiffs have the benefit 
thereof. 

Lord Chancellor, 

The facls in this cafe ate, that Capel Billingjley had three 
children, a fon and two daughters, at the time of Arthur BH- 
lingjlejs making of his will, and one fon born after the death of 
the teflator. 

Latitia, one of the daughters, marries and attains her age of 
twenty-one, but dies before her fatlrer, and then he dies. 

The queftion is. Whether Leetitia, the daughter of Capel Bil* 
lingfiey, having atrained her age of twenty-one, but dying in the 
life-time of the father, was intitled under the will of her uncle 
Arthur Billingfiey to a (hare in the payment of the fifteen hun¬ 
dred pounds, and if it Is tranfmiffible to her reprefentative, the 
defendant Wills her hufband. 

1 am of opinion (he is not intitled. 

There are fome obfeure claufes in the will. 

Qa 


The 



tpl ^ CASES Argued aud Determined 

ittixMssLsT The tcftator docs not begin with giving the fifteen hundred 
T. WiLti. pounds, to Capel Bitlingjlepi but only the intercft; then follows 
Item, from and after the deceafe of my brother Capal Billingjley, 
I give the faid fum of fifteen hundred pounds, isle. 
f 221 ] Now, if there had been nothing faid of the intercft before in 
the will, and the claufe had begun with from and after the dc- 
ccafe of Capel Billtngjleyy f^c. there could have been no doubt 
but the vefting muft have been after the father’s death, for the 
payment is annexed to the fuhjlance of the legacy^ which is Qobeifi 
cafe, 2 Ventr. 242 (i). _ ^ ^ 

It is plain in this cafe nothing is given in the principal fum of 
1500/. to the children, till after the death of the father, and 
that it is not to take place till then in point of vefting, as well as 
in point of payment. 

jAnd to be paid to them all at and ivhen they Jball have attained to 
their refpeSlive ages (f 21 years. 

Not intended to make it abfolutcly payable at 21, but only 
to reftrain the devifees from receiving till 21, if they furvlvcd 
the father, and fljould be infants at the time of his death. 

It has been contended on the part of the defendants that this 
claufe meant to give it to any fons or daughter;, wlto fliould attain 
the age of 21, at any time. 

It is manifeft to me that this relates to younger fons and 
younger daughters, who fliall be living after the deceafe of the 
father Capel Billin^ey ; for at the time of the teilator’s making 
his will, Capel hsA only one fon and two daughters; the leftator 
confidered, no doubt, both the daughters as younger children, 
whether in faft fo, or not: for this court too confulers them 
as fuch, though in point of age the daughters are older than the 
fons (2). 

The words, but in cafe he fhould have only daughters^ cannot 
poflibly refer to the time of making the will, for the brother 
had a fon as well as daughters living at that time, therefore muft 
refer to fome future time, that if he fliculd hereafter have only 
daughter!, then to the younger daughter or daughters^ iSc* 

The queftlon is. When will be that future time ? 

It muft naturally be the time the tcftator mentions at the be¬ 
ginning of his will, the death of Capel Billingfey, 

The words, nuhen they Jhall have attained their refpeFlive age of 
21 yearsy are not pretended to relate to the time of vefting, be- 
caufe the father was to enjoy the intereftof the 1500/. during 
his life. 

But my exprefs will and meaning is, that no elder fon fliall 
have any part, (hare or intercft in the 1500 /. 

What is the effeft of thefe words ? Why, plainly to dc- 
[ *22 1 fcfibe further the perfons who were to take the benefit of thi? 
legacy. 


(1) So Seamer v. Bingham, ante 54» 

57* ; 


(a) Hentage v. Idudoke, 

456. 


mte % vol. 
Not 
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Nor any elder daughter:^ if there be only daughters of my brother 
BilUngfey living at his deceafe^ Jhall have dny fiarsy life, in the **■*’*' 
1500/. 

What do the words, living* at his deceafey refer to ? Un¬ 
doubtedly to both members of the fentence, and is a further 
defeription, videlicety that fhould there be fuch fons or fuch 
daughters, be they one, or the other, who Ihould be living at 
the time of Capel Billingjley the father’s dcceafe. 

Thefe words are not only deferiptive of the child excluded, 
but likewife of the children which are to take. 

Ail the fons and daughters living at the time of his decec^ 
falling in with the intention of the teftator upon the preceding 
part of the bequeft, the vefing at the time of bis brother's deceafe. 

It has been fald, this muft be confidered as vef ing at the 
death of the teftator, in thofe children who were born before 
the teftator’s death, and the child born afterwards, but diveft- 
ing again, when either of them die before the age of 21 ; there 
is no pretence for this, nor will the words admit of fuch a 
conftru£lion. 

It has been faid too that the moft liberal conftrufflon ought to 
be made in the cafe of portions. 

I do agree in thofe cafes where a father is making a pro- 
vifion for children, which is called a debt of nature^ the court 
will drain in their favour: but this is nut the prefent cafe, 
for it is the bequeft of a collateral relation, and is a mere 
bounty only. 

Upon the latter claufe, hut in cafe all the children of my faid 
brother Capel Biilingfe^ l^c. It has been faid, as this is not re- 
drained to his furviving the hither, it ought to affedl tlie conftruc- 
tion of the other parts of the will. 

But as this is a contingency which has not happened, for 
there are two fons and a daughter living, 1 Ihall not extend it fo 
far as to affe£l any other preceding claufe. 

And if the firft words are to have the conftru£lion I have 
already mentioned, even if that one child had died before his age 
of 21, he could noi have been intitlcd. 

Upon the whole, I am of opinion that all the fubfequent words £ ^ 

muft relate to the preceding, from and after the deceafe of the 
icftatpr’s brother Capel Billingfey. 

Lord Hardivkke ordered, that the dividends which accrued 
due on the 884/. 14X. 6 d» Sotiih-fea annuities now ftanding 
in the name of the Accountant General before Michaelmas 
1743,. and which were not received by Capel Billingjley in his 
life-time, be paid to the plaintiff Ann Bjlling(lcy the admini- 
llratrix of her late hufband Capel Billingfey, and that all fuch 
dividends as have accrued fince Michaelmas 1743, be divided 
into moieties, and one moiety thereof be paid to the truftees in 
the aflignment by the defendant Dove and Ann his wife, the 
furviving daughter of Capel Billingdey, and the other moiety 
of the faid dividends be paid to the plaintiff* Atm Billistgfey, 
yohn Billingdey her fon, by his counfel praying the fame. 

And further ordered, ftiat fo much of the 884 /. 14 /. ^ d. 
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annuities be fold as is fufficient to anfwer the cofts to 
* ** fuch of the parties againil whom the bill is difmifled, and 

that the rehdue be divided into moietiesi and one moiety there¬ 
of be transferred to the plainti# John BilVwiJley^ and the other 
moiety to the truftees, fubje£l to die trufts in the defendant 
Dove^i affignmcnt (i), 

(l) Reg. Uh. A, 1744. fol. 500. 


Cafe 78. William vcrfus Lee, June 26, 1745, in the Paper of Fleas and 

Demurrers. 


T H E bill was brought in order to fet afide a verdi£l and 
judgment at law, as obtained againft confcience. 

The defendant pleads the verdift, and judgment in bar. 

The cafe, as dated by Lord Hardwicie, was as follows; 

A fpecific lega- A fpecific legacy being left under a will to the defendant in 
cy being left to this court, he applied to the plaintiff, who was the executor, and 
the pWntiff Ae aflentcd to the legacy, but delaying to deliver it, the defen- 
tuectttor, who dant brought an a£lion of trover for the legacy, confifting of fe- 
aflenttdi but ygral fpccific things mentioned in the will, and had a verdi£l 
liy«i?L. and 200 L damages. 

brought an ac- _ - . , 

tion of trover for it, and had a verdidt and 200 /• damages; the dxecutor preferred hi» bill here, and 
inlifted, ift, An aftion of trover would not lie for a legacy ; and adly, That it i. a verdid againft 
confcience, the damages being exceflive. The court htUf that after an executor hat affttned, anaSknef 
trover certainly lia for a legatee, and that tbit was not a cafe where they w,n/J rtlicxe againft a vu ~‘ 
diff, and tbtrefort allowed the flea of the verdifi and judgment. 


The equity the plaintiff infifts upon is, Firjl, that an aftion 
of trover would not lie for a legacy. 

[ 224 3 Secondly, That it Is a verdict againft confckncc, die damages 
being cxceffive. 

A legatee is not As to the firjl, it is very extraordinary if a legatee muft in 
obliged in every gvery inftancc bring a bill in this court for the recovery of a le- 
abiiTforthe”"** g'^cy againft an executor; for though it is faidby the plaintiff’s 
recovery of ale- couiifel, that after a teftator’s debts are paid, the refidue vefts 
grey againft an cxccutor, and the legatee is not intitlcd to it at law, yet, 

after an executor has afll’nted, an aSlion of trover will certainly 
lie for a legacy (i). 

The eafcs'n As to relieving againft verdiiTs, for being contrary to equity, 
which this court thofe cafcs aro, where the plaintiff knew the fatl of his own 
wrfuS know'Iedge to be otherwife than what the jury find by their ver- 
wherethe plain- did, and the defendant was ignorant of it at the trial ; as where 
tiff knew the plaintiff’s aftion might be for a debt, ({fe. and the defendant, 
knowledge'^" 3iftcr tlic vcrdid, dlfcovcrs a receipt for the very demand ^ tlbc 
be otherwife afliton, hcrc tlic court w'ould relieve. 

thin what the 

^r> found, tht defendant waj Ignorant of it at the trial. 


(») Vide Athinj V, Hill, Cr.vp. 2S4, llawkav, Saunders, Hid. sSp. 

But 
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But eveft in thefe cafes they will not always relieve agalnd; 'Wii.tiAir* t. 
a vcrdift, where the defendant fubmits to try it at law firft, vthewaieVen4- 
when he might by a bill of difcovery have cQjne at this fa£l: by aat fubmits to 
the plaintiEF’s anfwer upon oath, before any trial at law 

was had. ^ < miKht by bill 

of difcovery have come at tke fift, from^e plainriff's anfwer on oath before (ash trial W4iivut,'tha 
court will not always relieve againft a reniiA» 


But this is not the prefent cafe; for though the plaintiff at 
law firft of all made an affidavit, the demand was worth forty 
pounds; that was done only in order to hold the defendant 
there to fpecial bail, for he declared for things left under the 
will to the value of 200 /. and the jury gave a verdiffc ac¬ 
cordingly. 

But fuppofing the damages were exceffive, the defendant at Allowing tbe 
law ought to have applied to the court of Common Pleas, <i»n»ageitoi« 
where the caufe was tried, and moved for a new trial on ac- d*feSant 
count of the exceffive damages; and as the defendant at law ought to hive 
knew of the plaintiff's affidavit, where he fworc to the caufe 
of a<Slion being forty pounds, he might have ufed this as an ciuf»w« tried, 
argument upon the motion for a new trial, that the plaintiff and moved for a 
himfelf upon oath valued die legacy at a fifth part of the da- 
mages only. 

His Lordftiip allowed the plea (i). 

(0 * 744 ' 393 * 


Aggas verfus Picherellf June 26, 1745. 

f 225 3 

A Bill was brought to redeem a mortgage of four hundred a fha of the 
pounds upon an eftate of four hundred pounds per am. ft<»tute ofllmiie- 
after the mortgagee had been in poffeffion of the mortgaged ** 

premifles at Icaft thirty years. dempiion, after 

a mortgagee bal 

been in poileflion of the mortgaged premiiTes at lea& 30 years (t). 


The plaintiff, by way of excufc for not coming fooner, fays, 
the mortgagor was fcvcral years out of the kingdom and died 
abroad. 

The defendant pleads the ftatette of limitations in bar, and 
by his plea infifts upon the length of time, he and the perfon 
under whom he claims having enjoyed the eftate, and been in 
quiet poffeffion for fuch a number of years (2). 


(1) Sawidcvs V ,H»rJef 1 Cha, Rep. death in 1683, from which time theptft. 
184. Amu. ante 2 vol. 333. miffes had been quietly enjoyed by tlut 

(a) The mortgagee was let into pof- perfons claiming under him. 
felKon b 1670, and continued fo till his 
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Af equitable bar, 
and' by way of 
analogy to the 
Aarute of li. 
niuuins. 


AccAt V. Lord Chancellor, 

ric«s«£i.t. excufe the plaintiff makes xs not fufhcient, for the pet- 

^ fon who has a right to redeem, fhould take notice of it at his 

peril. * 

Length of tinrc But I have a great doubt with me, whether the defendant can 

^ plead the ftatute of limitations, for infilling on the 

length of time againfl a bill to redeem, is only a kind of equitac 
ble bar, and taken by way of analogy to the ftatute of limita¬ 
tions (I )» 

And the rule is for a defendant to infift by his anfwcr (2), 
and not by plea, upon the length of time. 

Mr. Hojhins faid there w'as a precedent in Lord Chancellor 
Ki»g*s time of fuch a plea allowed by him, and that alfo lie re¬ 
membered where a demurrer in fuch a cafe was allowed, which 
is fkrongcr than a plea. 

Mr. Solicitor General infifted, that Lord Hai'drvlch doubted 
in a former cafe, if a plea of the ftatute of limitations to a 
bill to redeem a mortgage could be maintained ; whereupon 
the Chancellor ordered the plea to ftand over to fcarch for 
precedents. 

This matter came on again on the 6th of Augujl., 1 745. 

The cafes cited in fupport of the plea were 1 Cl>. Caf. 102. 
Pearfon verfus Pulhy, Jenner verfus Cr^y, the <t6th of May 
1731. Qapham contra Boyer, Ch» Rep. 110. 1 Fern, 418. 

St. John verfus Turner, Ryley verfus Hanvjl, January 16, 1730. 
Trevor verfus Floyd, in the court of Exchequer, before Lord 
Chief Baron Pengelly, 

Lord Chancellor, 

7 ’hcfe cafes are very ftrong, cfpedally thofc that are cited 
from the books called Chancery Cafes, and Chancery Reports, and 
tltere can be no inconvenience from a plea. 

But I am of a different opinion where it is infifted oi> by 

r \ / _ \ r. 1_... • . m t . • . 


I 226 ] 


ti«rd Chancellor 

a'llw ^ demurrer (3), for how is it pofliblc to give a greater 

ed a demurrer} allowance to length of time, than the ftatute of limitatiotis 
hut Lord Hard~ doeS ? 
with he 

was of a different opinion, and Ihould have over-ruled it, becaufr, if allowed, the bill would be out 
of court, and that it carrying it too far. 


If a bill is brought to redeem, and the plaintiff fets forth that 
he has been long out of poffeffion, and docs not fliew himfelf to 
be within any of the exceptions of the ftatute, you cannot take 
advantage of that by demurrer; for the plaintiff may make it 
appear by way of reply, or by amending his bill, he is within the 


(1) Sih/on Y. Fletcher, I Cha.Rep.^^, 
Bales V. Hales, ibid. 105. Tates v. Ham- 
Hv, ante 2 vol. 36Z. Mtllor V. Lees, ibid. 
^96. Ptodlorv. Oates, ibid. 140. Anun. 
313. 

(a) Pearfn'e. Pulley, \ Cha. Ca. 10a. 
toei^eod V. Mwet, ant» * vol. 303. 
While, i lira. Cha. Rrj>. 289. 


(3) iW contra Saunders v. Hard, I Cha. 
Rep. 184, Fra/er V. Moore, Bunb. 54, 
Jenner v. Tracy, 3 P. IV. 287, note [B-J 
Bcclcford V, Ciofe, cited 3 Bio, Cha, Rep.. 
644. 


favingt 



m the lime of Lord Chancellor HaAbwickx. 

favings of theftatute, or upon a plea, he may prove himfelf to 
be widiin the exceptions. 

But if it is to be allowed by way of demurrer, the bill would 
be out of court, and that I think !s carrying it too far. 

His Lordlhip allowed the plea in this cafe {t}. 

{j} Rti.Lib.A. 1744. fol. 573. 


Southcot verfus Watforiy June 9, 1745, Joedfor Judgment. Cafe 80. 

H E bill was brought for an account of the perfonal eftate General ?«/- 
of General Pulteney undifpofed of by his wlJJ, dated the i.'* -■ 

7tn of January 1741, “whereby lie gave feverai annuities part of it to Mn. 

** out of his flocks in the funds, amongtl the reft to Mrs.^»fl AmWatfinthm 
** Watfon the yearly fura of 400/. payable quarterly, and fix 4ooY^™Me 
“ other annuities j then follow thefe words: j&«B, my will is, ^urntrly; and 
“ that what dividends or fums of money are now due upon any *}j'*^* 

of the flocks or funds in die Bank, Smti-fea^ Indbf or other hirLurrhoW 
** public funds or Securities, and not received by me, the fame goods and fuo- 
fliall be received by my executrix, and laid oat in the pur- pi^^s ««*(• 

“ chafe of fomc other flocks, with the advice of William Pulte- ed) and all bia 
»ey, Efq; for the providing a fund for the better payment of 
“ the faid annuities, in cafe my prefent eftate in the flocks is 
** not fufficient for that purpofc; but if it fliould be found fo to whatfocYer, and 
be by my faid executrix, not doubting but fhe will give a faith- 
ful account of what is belonging to me in the faid feverai bUi was'brongijc 
“ flocks, then the faid dividends to be received by* her as afore- for an account 
“ faid, (ball be laid out in fuch manner as my faid executrix 
“ and William Pulteney fliall agree to be moft proper for the eftate as is ua. 

“ purpofes following. difpofed of, and 

* ^ ° foradiftribii- 

tien. Tit itfuejl of tit fftcife tl'mgs to Mrt, fFatfitt acduda btr frm tie reJUki (i). 

** Item, After the deceafes of the feverai annuitants afore- [ *427 J 
" faid, I give and bequeath to my nephew William Pulteney 
“ Efq; his executors, adminiflrators and afligns, all my prin- 
“ cipal flocks (2), and fecurities whatfoever, in truft for his fon 
“ William now an infant, and for fuch younger fon and fons 
“ as he the faid William the infant fliall leave at his death, fliare 
and fliare alike; and in cafe there is but one younger fon, 
then I give the whole to him. Item^ I give to Mrs. Ann Wat^ 
fon all my houfhold goods and furniture, (except w'hat is herein 
“ after excepted), and all my plate, linen, watches, jewels and 
“ clothes whatfoever, and i declare the faid Ann Watfon foie 
“ executrix.*’ * 

N. B. ■ Tloe exception was of two piBurei to the Dutchefs of ' ’* 

Mowntaguey and another to fomebtdy elfe, 

(I ) So Randall v. Boohey, 2 Vera . 425. (2) ** In the Bank, ttrttbfea, India, 

Mfitii V. Rebrj?, i Bio. Cha, Rep. 154. Bank and ocher public funds andfecn- 

Pi'Durfe v, Finch.) Vf. junior, 344, “ rities, oriaot^r fscurkies whatfoever,** 
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CASES Argued and Determined 


SOVTHCOT V, 
Watsob, 


LokD CHaNCELI.OKy 

This caufe comes before the court on a bill brought, by the 
plaintiff to have an account of f<?me part of the perfonal eftate of 
General Ptt/rwij) undifpofed of by his w’ill, and to have it diftri- 
buted according to the llatutc made for that purpofe of inteilates’ 
eftates. 

The principal annuity is given to Mrs, Watfon of four hundred 
pounds per annum^ the firll payment to be made on the firft quar¬ 
ter day after General Pultetiey*& death. 

Then follows the claufe upon which tlie queftion principally 
arifes. 

Item) After the deceafe of the feveral annuitants aforefoidy I give 
and bequeath to my nephew William Pulteney^ Efq\ his exeaitors and, 
adminifiratorSf all my principal flocks and fecurities whatfoevery 


C 128 1 

Making a will 


The moft eflential part to the prefent caufe is what follows: 
Item, 1 give to Mrs% Ann Watfon all my houjbold goods and furni¬ 
ture, [except what is herein after excepted)^ tiff, and all my plate, 
IS'c, 

The teftator died about three days after making his wUl on the 
loth of June 1741. 

The queftions will fall matetudly under the following divi- 
fions; 

Firjiy Whether in a court of equity any part of die perfonal 
eftate may be faid to be undifpofed of by his will ? 

This is merely a confideracion of equity *, for at common law 


andanexccutcr, making a will and an executor is held to be a difpoiition of the 
i whole perfonal eftate. 

beadlfpoution ^ 

fif the whole perfonal eftate. 


•d 


The rule of this Ever fincc the cafe of Fojler verfiis Munty 1 Vent, 475. before 
*'****^ finw Lord Chancellor Jeferies, which underwent various fates, the 

eskolFoJler do£lrme eftabliftied in this court has been, that where a man 
verf. Hfiser, that makes a will and an executor, and gives him a legacy, he is to 
^verhUmctt- confidered as a truftee merely for the next of kin, upon an 
M a legacy, he equity founded on the ftatutc of diftributiotis (1 }. 
is to he confider¬ 
ed as a truftee for the next ofkiiii 


It is true this do£lrinc has prevailed by different fteps and 
degrees. 

Whether a lega- |n and Munt the legacy was given to executors for care, 
tcMcvtor^arhU psins, and held to be a bar of tlie refidue; afterwards deter- 
care and pains, mined fo where it was a legacy given generally ; for there is no- 
"uair'^nciudM more in one cafe than in the other, becaufc it could not be. 

him imagined if a teftaCor gave his executor a particular legacy, that he 

whole. could intend him the whole. 

Some cafes indeed lince have not fo ftrl£ily adhered to this 
rule. 

t 

(i) See Mr. Car’s note to Farrington v. Knightley, i P. W. 550. 


3 


But 



in the Time of Lowl Chancellor JI^RnwiCKS. 

But in the cafe ofverfus Knightly^ i P. 
eci. Lord Macchifield faul, he had confulted with Ux, Vernon 
upon this fubjea, who faid there had been fo many decree* 
upon the point where a legacy was given to an executor, and 
no dlfpofition ofthefurplus, that the executor was but a truf. 
tec for fuch fiirplus i and this point had been thereby fo folly 
cftabliftied, that he did not think it worth while to take notice 
of any latter decrees of this nature, apprehending it to be a prin¬ 
ciple as much fixed, as that fee-fmpU . land fioulddefcetid to the 

heir. 

The plaintiff, and fome of the defendants, infift the execu¬ 
trix was exeluded from the furplus by fcveral legacies being 
given to her, and that any one of them would have been fufficient 

tobarher. jr** 

Firft, As to the four hundred pounds a year annuity, St it 

refted upon that, it would admit of great doubt, for the fim 
payment is not to begin till tlie firft quarter-day after the teftators 
deatlu 


aaf 

SOBTHCOT V, 
WilTt«)ll. 

Mr. Vtrtm faid 
to Lord 

fold, who coa. 
futted him on 

this rabjtA,tkat 

he aprehended 
ittoiM apria- 
cipleaimuch 
fixed, as that 
feefimple laad 
fiiould defeead 
to the heir. 


Hadthe qaefijoii 
refted on Mrs. 
H'atfoti's anaiii- 
iy only, itwould 
have ^nutted of 


great doubt, at 

the firft payment waa not to begin till the quarter-day after teftator's death. 

So that if (he had proved the will, and yet died before that 

quarter-day, (he would not have been intitled. ^ r ^ 

It is charged too upon a fund which is liable to other legacies, f 229’ 1 
thercforeth?aimuityarife» by way of charge upon a legacy, or by 
way of exception out of it; like the cafe of Lady Granville and ^ 

the DuUixfs o/Bcaufoit, 2 Vern. 648. eS??ay^?f 

charge, or exceptlonort of it; had it be» given out of the general reftdue it might have beeaa brt. 

If given out of the general refidue, indeed, it might have been 
a barf becaufe othena-ife it would have been giving all, and fome, 

^^^^i!ta^^hn}hold goods and and all my plateylinen^ 

This/s T bequeft’o^^^^ though under a general 

I am of opinion that flie is excluded of the refidue. 

Several objeaions have been made. , 

Firft, That though a pecuniary legacy will exclude executors, 
vet a fpecific one will not; and feveral cafes have been 
cited fo? this purpofe; and 

might intend th?t in cale there ftiould 1^ a deficiency of the fur- 
plus, (he ftiould be fccure of thefpecific legacies. 

^ Thisreafoning would prove too much, 

as ftrongly in the cafe of a pecuniary legacy, for it might be faid 

the teftator intended his executor fliould tal^ f fur 

events, and not depend merely upon the fufficiency of the f 

“^“as for tht piecc<iems wWch have been citeJ for lire executria, 
they feem to me to fail entirely. 





CAS£S Argued and Determined 


Smtxcot ». The firft cafe mendoned was Jones v. tVeJicomhy Free, in Chanf, 
Watiok. 2 report of this cafe is very lliort as to the point for which 

it is here applied* and is befides the cafe of a wife. 

Ahuftand de- cafc was Griffith V. Rogers^ Free, in Chan. 231. a 

viiisd his library hufband dcvifes his libraryof books to A. except ten books, fuch 
"^cr^e^bMks Ihould chufc, and made her executrix, and held flie 

•fhchM his wife was not excluded from the furplus. 

Should chufetJnd 

m^e her executrix; held flie was not excluded from the furplus. 


1"h« Uronj rea- In this cafe thc determination arofc from the particular pen- 
rea^*'tte rourt ftrong rcafon which diredted the court 

b the determi- in thcir determination was, that there was no l^quefl: of the 
"ife at all to the wife, but thc whole to another perfon, and 

A«rew«ao*L- uncc»-tain what Ihe will take, but left to fall into the furplus. 

^eft of the 

hooks to the wife, but the whole to another. 


I *230 } The next cafe was 5 a// V. S?;;//.?’, 2 Vern, 633. there thc whole 
reafon refts in a manner, upon its being the cafe of a wife, and 
no ftrefs was laid at all on its being a fpecific legacy. 

On the other hand, that fpecific legacies, generally fpcaking, 
will exclude executors equally with pecuniary, are clearly and 
ftrongly proved by the cafes cited for that purpoie. 

The cafe of Lai^ Granville v. Dutchejs of Beaufort t in lVcrn» 
648. and I P. Wins. 116. is extremely material. 

The ground of thc reverfiil of thc decree in the houfe of Lords 
was, that thc legacy operated by way of exception out of, or was 
a charge upon a legacy given to another*. 

If it had been before fettled that fpecific legacies would not 
have barred an executor of the refiduc, there w'ould have been.no 
occafion to have refort to this dillindtion \ for, according to the 
common rule, exceptioprobat t egulam, 

* Tiie bill here u’ss brought for z diilributlon of the furplus againft the defundant, 
as cxecutiiK fo the ht; Duke of Btauprr, who had drvifed the ufe of his table plate to 
the Dutchcl's for life, and aficrwoid^ to his grandfon, and made no difpofition of the 
furplus. Lord Chanrtllor Crwftr admitted proofs to be read, that the teftator intended 
to give rfu/uryi/u, to his executrix, but not tiiinking Uie evidence ftrong enough, de* 
cree.l adillribution. 

This caufc came afterwards before the houfe of Lords upon appeal on the iSth of 
Dtcmktr 1710. 1 he appellant's counfcl infifted that it was proved in the caufe, chat 
it was the intent of the leitacor that thc appellant fhould have the furplus of the per> 
fonaleftate tohcrowti ufei which proof, as it agrees with thc rules of law topreferve 
the legal title to the executrix, that of common right Ihchns to the furplus, fo it fttall 
prevent and ought to rebut the conftrudlion of equity, which would create a refulting 
truft, and make the executrix to be a rrultee in equity for the next of kin } and for 
thefe teafons (among others) prayed that thc decree might be reverfed, and it •mat rt~ 
•vtrjid aeccrdtngly tvtthtmt divifioa. MS Rcfert, Dutchefs of Betufm appellant. Lady 
CreifoiUt refpondent. f'/««, title Devije, f. 194, Jtii, zi. 



ill the Time of Lord Chancellor tl^RDWiCKS. 




The cafe of Shi-ijnftott y. Ztanhope X736 (l). before Lord 
^alhot. 

A bill was brought for a dlftribution among three childrefi the 
next of kin ; the words of tlie will were, 1 likewife appoint tliem 
heirs to my perfonal ellate, confiiling of, fpecifying what, 
together with my books. 

l.or<l Talbot was of opinion the furplus was undifpofeJ and dif> 


Savthcot V. 
WATtSM* 


tributable. 

This is a plain authority that fpeciilc legacies bar an executor, 
and though the outfet mentioned generally perfonal eftate, yet 
liord Talbot reftrained it by the particular words tiiat followed 
afterwards. 

Lord Talbot's reafoning as to the perfonal eftate, was that this C 231 J 
chiufe was not intended to give them the perfonal eftate by im- 
pHcation, but to veft k in them as executors only. 

And that the laft claufc was explanatory only. 

Upon the whole he decreed a diftribution. 

The next caufe was Neivjladvm "Johnfon^ before me, July 15^ 

1740 (i). I had not the leaft thought in that cafe tliere was any 
difterence between fpecihe legacies and pecuniary, as to barring 
•executors. 

There was a plain reafoti there, why the teftator feparated the 
ftock from the reft of his perfonal eftate, becaufc otherwife the 
•hulband of the legatee would have been intitled. 

In the next place fume arguments have been ufed from the 
words of the will} firft, upon the introduftory claufe, that it is 
very ftrong to Ihew he intended to difpofe of the whole. 

Nothing could be ftronger than the introduftion in the cafe of 
Farringdon V. Knightly^ and yet determined to be a bar. And I 
look upon this as nutlung more than words of form thrown in by 
drawers of wills. 

’I'he next of kin take by a kind of fucceffion ab intejlato^ with- The t*w Arawi 
out the aflillancc of this court j and it is the law throws it upon kin 

them. who take it bjr a 

It has been faid that Mrs. Watfon ftiould be accountable for 
nothing except the ftocks, but the •u'ords will not W'arrant this ** 
•conftrudlion fo as to excufe her from accounting for fo much of 
the perfonal eftate as is not difpofed of by the will. 

To coniuler it in one plain iuftance, (he muft account for the 
dividends. 


Another objeftion has been ftarted from the circumftances at¬ 
tending the devife of fpecific legacies themfelvcs, that where ano¬ 
ther reafon appears for giving them (he (hall not be excluded ; 
aTid that this is introduced only for the fake of excepting the three 
piclures out of it. 

The exception of the three pt£Iures is not out of the whole 
perfonal eftate, but out of a particular fpecies only, and there- 


(O Mr. Cox in his note to Farrington 104. that the teftator there gave fome 
•v.Knigbtky, iF.iV.^^o obferves,** That «* fpecific legacies to a man and his 
the cafe of ShritHpton v. iitdnJjopef ii not “ wife jointly ^ whom he alfo made hit 
** i cafe of difiin^ jpeei/ie \tgici6s, for it ** executors." 
appears froid Reg, Lib, B, 1736. fel. (2) Ante 2 vol. 45. S. C. 

Vot. III. P fore 
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SoVTRCOT V> 
Watson. 
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No dftfendint by 
his anfwer can 
aiFeOl the lights 
ol other parties. 


Bank note« can¬ 
not be confldet- 
ed as .1 fecuriry 
tor money, but 
according u> 
common ufage^ 
which regards 
them always as 
caih (a). 
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CASES Argued and Determined 

fore cannot be offered as a rcafonfor his particular exprefling ano¬ 
ther thing; belides, it would have been much more natural to 
have given the pictures as difUnft legacies, and not as an excep¬ 
tion out of a legacy. ' 

All the excepted cafes will be found to be grounded vipori one 
of thefe tliree reafons. 

Fi^f By way of particular intereft, or ufufruEtnary eftate out 
of a legacy given to another perfon. 

Secondlyy By way of exception. 

J'hirdlyy Where it is given for the fake of fomc truft which the 
executor is to perform. 

But the prefent cafe canirot fall in with any of thefe difllnc- 
tions. 

This is not an exception for the benefit o-f the executrix out 
of.? legacy given to another ), hut it is an exception for other 
perfons out of a particular fpecies of perfonal eftate given to the 
executrix herfclf. 

No weight is to be laid on any paffages in anfwers, for no 
defendant by liis anfwer can afledt the rights of other parties, or 
perfons. 

The confequcnce 01 the whole upon this point is, that the 
undifpofed part of the perfonal eltate mull go amoiigft the next 
of kin, but mull bear the burthen of the debts and funeral ex- 
pences in the firll place. 

The fecond queftion is, What is the undifpofed parf of the 
perfonal ellate 

In the firft place, tlic ready cafli in his houfe, in the next the 
rents unreceived; fecondiy, the bank notes for 100/. It has been 
fald that thefe ought to be coiilidcrcd onlyas a fecurity for money; 
but 1 am opinion they mult be taken according to the common 
ufage and notion of bank notes, which are always confidered as 
calh, and made payable to bearer; if fecurities v/cre to be extend¬ 
ed in this manner, arrears of rent might be called fo, for ihe red- 
dendiirny and covenants for payment of rent, might be plaufibly 
called a fecurity for money. 

The next particular vdiich is infilled to be undifpofed of, is 
the dividend upon teftator’s bank llock lying in the bank, endea¬ 
voured to be brought within the defeription of the will. 

In the firft place the dividends fo lying in the bank do not an¬ 
fwer the defeription, for they are not dividends to become due 
upon the ftocks, for the company had paid them before. 

Now the teftator having kept his cafh with the bank, the re¬ 
ceipt of the bank was his receipt; and you might as well fay that 
cafh in the hands of a fteward received by rents, is not the cafh 
of the principal. 

I am of opinion the balance of teftator’s account in the bank 
muft be confidered as undifpofed of. 

Thus far I am of opinion for the plaintiff. 

But as to the dividends unreceived, 1 am of opinion for the 
defendant. 


(2) Pepham V. Lady Jyljburyy Amh, 

68 . 


1) Fftwficad V. Johnfony ante 2 vol. 



In the Time of Lord Chancellor Hasdwicke. 

In cafe his perfonal ejlate in theJiocks is not fuff dent^ bfc* ^ide 
the ivill, 

Thefe are words of reference. 

The next fentence is plainly conftefled with the former. 

Then the faid dividends lliall be laid out in fuch manner 
as, i^c. 

There Is no doubt as to this part of the will. 

The only remaining confuleration is as to certain things 
which are mentioned to be given in the will, and yet not in- 
tircly given. 

And this is founded on the words of the will, w'here flocks 
are devifed to Lord Bath. 

The quefliou refults to this, when the bequefl to Lord Pul- 
teney is to commence in point of intereft ? 

It is very inaccurately penned, but the court muft put fujh 
conftruftion as will bell aiifvvcr the intention. 

Was Lord Pultency to be kept out of the poflclfion of enjoy¬ 
ing the furplus of the dividends of thefe flocks till even the 
anriuicant of ten pounds a year is dead ? That would be very 
hard. 

The commencement of the trufl Is put upon fome event of 
dying, and though I have no doubt of the intention in my own 
private opinion, yet I muft confider it with judicial eyes. 

Though the court can conllrue and expound the words 
of a teftator’s will, yet they cannot flrike them out of it 
entirely. 

It is plain the teftator did not think of any furplus of the 
dividends, for he has provided an auxiliary fund if dividends 
fliould fail; but when any of the annuitants died, he faw 
there would be a furplus, and has provided for it; and this 
muft be coiiftrued like the cafe of Hy/et verfus Chip, in Cro. yac. 
259. and verfus Choppin mTelv, 183. 

It is true an objefllon has been made, that crofs-remainders 
by intpileation cannot be between more than three. And the 
cafe of Barnard verfus Bt'.vden, before me the 14th of Novem-^ 
her, 1743, has been cited. 

A precedent by no means applicable, for the w'ords there 
were peremptory after the dcceafe of a particular perfon \ I 
was very apprehcnfive the conftraflion I put upon it was not 
according to the intention but I could not fo conftrue it, with¬ 
out flriking words out of the will: but here the court may 
conftrue it according to the intention of the teftator, which 
they are bound to do, if they can conflftently with the rules of 
law. 

It has been faid, that the death of any one of the annui¬ 
tants doth not influence the furplus of dividends } and I agree 
it doth not as to the dividends themfelves, but after the gift 
commences, it attaches upon the ftocks, and will cany all the 
dividends. 

This is my opinion upon the fcveral parts of the will. 

H is Lordihip declared, that fo much of the teftator’s perfonal 
cftatCi as is not difpofed of by his w'ill, belongs to and ought 

P 2 to 
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SnWTBCOT V. 
Wat«ok. 


Thf court may 
expound the 
words of a will, 
hut cannot ftiikc 
them out. 
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CA S £ S Argued and Determined 


SowTBcoT V, to be diftrlbuted among his next of kin, fubje£l to his debts and 
w>ir$oM. funeral expences. 

He alfo declared that the tcftator’s cafli, ready money, bank 
notes, arrears of rent, the money due to tlic teftator on his ac¬ 
count kept with the bank (i), and alfo the furplus of the divi¬ 
dends accrued upon the faid fiock between the teftator’s death, 
and the death of Mrs. Ami Watfofiy one of the annuitants, over 
and above what was fufficient to fatisfy the growing payments of 
the annuity given during that time, ought to be confidered as 
undifpofed of by the faid will. 

But that all fuch dividends and fums of money as were due, 
and in arrear upon any of the faid teftator's docks, and accrued 
at the time of his death, and alfo the furplus of the faid dividends 
accrued or to accrue upon the faid flocks, between the teflator's 
dcc.tb and the deceafe of fuch of the annuitants as died firft, 
ought fo be confidered as difpofed of by the faid will for the be¬ 
nefit of Lord Pulteneyy and his younger fons, fubjtfl to the con* 
intgency thereon. 

'rherefore I tlecree that it be referred to a Maftcr to take mi 
account of all fuch parts of the faid teftator's perfoiial eftate as 
are not difpofed of by the will, as have been receivc<l by Ann 
Wotjhn in her life-time, and by defendant Nathaniel Watfon finte 
her death (2). 


(1} And all debts due to the tefla- 
tor at the time of his deceafe, and alfo 
the furplus of the dividends accrued 
upon the faid ftocks between the faid 
teSator*s death, and the death of fuch 
of the annuitants as died firll, over 
and above what was fufficient to fads- 
fy all the annuities given during that 
time, ought to be coniideicd as undif- 
pofed by the faid will But all fuch di¬ 
vidends and fums of money as were 


due, and in arrear upon any of the faid 
tellator s Hocks at the time of his 
death, and alfo the whole furplus of 
' the faid dividends accrued or to ac¬ 
crue upon the faid Hocks ilnce thedc> 

' ceafeof fuch of the annuitants as died 
’ iirH, ought to be confidered as difpofed 
‘ of by the faid will for the benefit of 
‘ Lord Puitenev, fubjeft to the contin- 
gencies in the faid will-” 

(a) Lib. B. 1744.. fol. 146, 


Cafe 81. 
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for 


At the Second Seal after ‘Trinity TertHy 1744. 

M r. Solicitor General moved to difeharge an order 
cofts, on the following cafe. 

There had been a reference by the dirc£lion of the court, to a 
Maftcr, to inquire into the regularity of proceedings under a 
commiflion for examination of witnclles, anti the Maftcr re¬ 
ported them irregular \ exceptions were taken to the Mailer’s 
report} and the court, thinking tlie proceedings regular, allow-r 
ed the exception, and tlie party that fucceeded had his cofts of 

i«i*newpp. the application, 
uoas the CMurt * 

th0tij(ht them regular, and alloured the exceptions, and the party who fucceed-d had his cofts of the 
appIiestioQ i Loid Bardwteh dilcharged the order for cofts, becaul'c the plaintift's was not a vexatious 
proceeding but in the Mailer’s opinion well founded i and ih® ruU is never » give coft: but where no 
^Sgsxiftnd appeats for the proceeding. 

> Lokp 


The Matter, to 
whom it was re- 
Serred, reported 
the proceedings 
under a com* 
OliffiaA for ex- 
siniination of 
witncli'estrregli 



In the Time of Lord Chancellor H^RdwicKE. 

Lout) Chancellor, 

I think this analogous to the cafe, 'W'here exceptions are taken Exceptions to *» 
tr» a defendant’s anfwer for infullicicncy, and the Mafter reports ^ 

It uuufhcient, and, upon exceptions, the court is of opinion it fo reported; up- 
is fuihcient, the party fucceeding In this application, fliull not on exceptions,^ 
have the colls of it, but it fliall Vvait the event of the caufe} and 
for this reafon, becaufe the plaintiff’s did not appear to be a pro* the par^ fuc- 
cceding merely vexatious, but, in the opinion of the Mafter, ceedlng mthe 
well founded ; and the rule of the court is never to givecofts, i,^Stied*tor^*, 
but where there appears to have been no juft grounds for the but iiihsii wait 
proceeding. event of this 

Jiut, though I am of opinion to difeharge the prefent order, 9 "" 
ye*^, 1 think, on a fpecial motion, and Hating particular circu’m- p”r"kui"*rdV-"* 
ftances in the cafe, the court might give cofts, though the Maftjr cumttances, tht 
had reported it in favour of the other party. 

* colts, though 

the Mailer reports it in favour of the other party. 

Ills Lordfhip difeharged the order here for cofts. 


j\Icad verfus Lord Orrery and Others^ Jtdy 19, 1745« Cafe 82. 

T H E plaintift's, two of the children of John Mead^ the s. C- cited 
cider, of London^ banker, charge, by their bill, that he » Vef. 467, 
had a mortgage of three tlioufaml five hundred pounds on the aJngnbj 
eflateof WdliamKirhhy^ and that being fo intitled, about the a^tli a mortgage of 
April 1712, died, leaving Jane his widow, and five children; theirteftator as 
that, by his will, he appointed his wife, his eUlcil fon John thrrccciverihip 
Mt'ad^ and another perfon, executors, and thereby devifed to his of one of them, 
executors and their heirs, (3'f. “ all his real and perfonal eftate, Astheaft wiuch 
not by his will otherwife difpofed of, in truft that they (hould, appear t® * 
“ by charging, leafing, or felling his eftates, or any of them, be the tranf. 

“ raife money for the payment of all his debts, and what fliould 

** remain, he directs to be divided into equal proportions, two not intcKftv 

“ lhare and fii.ire alike, between his five children, and left 

it to his executors, to make proper allowances for their j,uTa*pureLte 

“ maintenance, until there fhould be a diftributioii made of his for svsiuable 
i( ’> confideritwn, 

there SR not 

fulTicIcnt grounds tofet slide this aflignment of a mortgage belonging toy* Jf» the tcftstor(i}. 


(t) In ,^0 imy V. Ri h ^ ard , died 2 Bro. 
X2ha. Rep, 438. . 4 Hro. Cha. kep. 130. 
The Mafter of the Rolls was of opinion, 
that the rule was carried too far in 
Mtnd V. Lord Orrery, fortho* it is clear, 
** that an executor may dirpofe of aifets, 
and any body purchafing of him is not 
** bound to fee to the application of the 
money, yet this fhali never proicft any 


“ body, who purchafes from an executor 
*' with a full knowledge that the money 
was to be mifapplied ; and that more- 
“ ** Itafehold property of the tefta- 

** tor, did not feem to be the natural v/ay 
« of dealing with aifets, and was in it* 
felf a very fufpicious drcumftance.*' 
See the cafes cited in the notes xo Nugent 
V. Glfatd, ante 1 vol. 463. 


That 



CASES Argued and Determined 

That Jane Mead the widow, and John Mead rhe younger* 
proved the will, and after the teftator’s debts and legacies were 
paid, a large furplus remaiped to be divided amongft the five 
children. 

In a caufe between the executor of Fcnvle^ who was partner 
with o\ 6 .Meadf and his executors, the mortgage deed relating to 
William Kirkby’s eftate, was directed to be left in the hands of 
Mr. Bemieti the Mailer in Chancery, till the partncrlhip account 
fhould he finally adjulled (i). 

That the defendants, the executors of the Dutchefs of 
Bucltingham^ pretend, they have got an aHignment of the legal 
eftate of the mortgaged premifles from John Mead the younger, 
in his life-time, and refufc to account to the plaintifFs for what 
they have received out of the faid premiires, or to deliver up the 
“bleeds and writings, and therefore the bill was brought for an 
account, and for the deeds. 

What is principally infilled on by the defendants, the exe¬ 
cutors of the Dutchefs of BticVmgkam^ is, that on the 18th cf 
May i'J26f John Mi-ad^ the younger, was appointed receiver 
of the rents and profits of all the real and perfonal eftate of 
Edmund Duke of BucUnghnmJlArey and that John Mead propof- 
td to aftign this mortgage on Kirkbys eftate to Mafter Ben- 
tu't, as a fccurity for his receiverftiip; and accordingly, by 
deed dated the 2ill oi December^ 1716, (to which Jane Mcady 
and the other executor of old Mead were parties), reciting, 
that there was due on the mortgage 900c/. and upwards, and 
tlxat the fame was the proper money of Jehn Mead the 
younger, they conveyed to Thomas Betmel, his heirs and af- 
figns, the faid mortgage, and all money due thereon, to 
hold to him, his heirs and afllgns for ever, to a provifo, 

that if the faid John Mead Jhould^ a?}d didy once in a yeary dur~ 
i/ig the time he continued receiver of the rentSy profitSy l^c, of Duhe 
EdrnundV real and perfonal ejlatesy jiflly account with Thomas 
Bonnet, and well and indy pay the balance of fuch accounty then 
[^373 Thomas Bennet was to re-convey the mortgaged premiffes to John 
Mead, his heirSy executors or admini/irators. 

That Mead the younger died iiiteftate, without having ac¬ 
counted for what he Iiad received by virtue of his receiverflnp, 
and greatly indebted to Duke Edmund’s eftate, and that they, 
as executors of the Dutchefs, who was the executrix of Duke 
Edmnndy claim the benefit of the mortgage and fecurity to Maf- 
tcr bennety and infill the ulaintift's have no right to any of the 
money due on the mortgage, till fatisf:i£lion is made for W’hat 
is due from John Mead the younger, on account of fuch re- 
€civerlhip j and though they believe they may have feen a copy 
of the will of John Mead the elder, yet infill, notw'ithftandjng 
any thing in that will, John Mead the younger, and the other 
executors, had full power to alTigu the mortgage as aforefaid, as 

(1) The decree was made in 1715, doubtful, whether the mortgage in 
the Muller made his report in 17 j t, quellion belonged to the repvefentatives 
iiU which period it fceuis to have been of Fswk or of old Mtad. 
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in the 'l ime of liord Chancellor Hardwickb. 


it was not fpccifically devifed by the will to any particular per- | 
fons, or to any particular ufe, and confequently did abfolutcly 
veil in the executoro, 

IjORD Chantellor, • 

With regard to what Mailer Bcr.net has done, I Intirely dif- Theconrfeof 
approve of goinj. out of tbccourfeof the court, which requires the court re- 
n fveurity by the receiver, and two fccurities in a recognizance, and b'*'thc«cc^er^ 
taking an affignment of a mortgage belonging to the receiver in- aL twofuretitrs. 

Head of it, is very improper. in a recogni¬ 

zance, atid tak¬ 
ing the aflignment of a mortgage belonging to a icccivcr very improper, and ought noc to 
hare been done. 


There arc two queftions In this caufe. 

Firll, Whether the plaintilfs, as refidiiary legatees of old 
John Mead, arc intitlcd to be relicveil againft the aflignment of 
the mortgage, and to have fuch account, ts'e. as is prayeifby 
their bill } 

Secondly, Or whether the executors of Edmund Duke of 
BuckmghiimJJjirc are intitlcd to retain this aflignment, and if in- 
titled, how far they lhall have the benefit ? 

The firft queftion depends upon this point, whether this was 
a good alienation of the aflets of old John Mend the teftator. 

It muft be admitted to be good in point of law, for, unlefs 
executors do it collufively, it is good there, and neither creditors 
or legatees can call it back again. 

The legal cflate is vefted in Bennet, the Mailer in Chancery ; 
but it has been infilled by the plaintiffs, if good in law, yet not 
in equity. 

Thus much mull be admitted, that as the defendants have 
gained the legal eftate, and likewife for a valuable confidcration, 
it mull be a very powerful equity to take it from them. 

It has been contended by tlie plaintiff’s, that this mortgage 
was part of the perfonal aflets of old John Mead, and a truft 
for the refiduary legatees, and that the parties had notice at 
the time the affignment was made to Bennet of the plaintiff^s 
right, and therefore cannot avail themfelvcs of it under fuch 
circumflances. 

Now to be furc, notice in a court of equity is extremely ma¬ 
terial ; for if a perfon will purchafe with notice of another’s 
right, his giving a confidcration will not avail him, for he 
throws aw’^ay his money voluntarily, and of his own free 
will (i). 


An alienztion of 
atfets by an ex¬ 
ecutor, good at 
law, unlcfadoue 
collufively. 
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If a perfon will 
purchafe with 
notice of ano¬ 
ther’s right, 
giving a confide, 
ration will not 
avail him. 


The cafes of notice cited by tlie plaintilFs counfel are very whoever takes 
material as to the general rule, but not fo material as to the par- 

with notice of n 

«ill, and if the doArine was to prevail of notice to an alTignee of an executor, it would hold in evety 
A'ill, and none would dare to purchafe or take an alfignment iron au eatetutw. 

(i) Saunders Y, Dthevi, z V’trn. 271 


tSeolt 
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OaiBEY. 


C A S E S Argued and Determined 

ticular cafe of an executor; for whoever takes any thing from 
an executor, muft do it always with notice of a will) and if this 
doctrine was to prevail of notice to an aflignee of an executor, it 
Would extend to any cafe of a will, and no body would dare to 
purchafc or take an alignment from an executor. 

Therefore the bare points of notice of the will is not fufficlent. 

This is the firft attempt that has been made by a refiduary le¬ 
gatee, to overturn an aflignment by an executor of the aflets of 
his teftator. 

The precedents of following aflets into the hands of pur- 
chafers as aflignees, have been chiefly in the cafe of creditors. 

Now, creditors have a demand againfl an executor for the 
whole aflets of the teftator, after the account is made up, but 
not by way of fpeclfic lien on the aflets. 

There have been fomc in fiances too of fpcclfic legatees follow¬ 
ing aflets, for he has a fpccific lien upon the aflets for that fpecific 
part, after the executor has aflented, and differs from a refiduary 
legatee, who has no demand upon any particular part. 


A rpftific Ifga- 

tPf hat 1 hem 
en the alTets for 
that fpecific 
part after the 
executor has 
ailented, otherwife as to a refiduary legatee. 


But the claim of the plaintiffs depends upon an account to be 
taken, and a liquidation of the whole, which of confequence 
fuppofes an alienation or variation of aflets by an executor, in 
order to make a fatisfadlion for thofe demands, which muft pre¬ 
cede the legacies. 

So much in general; next as to the particular points, 
t 239 3 been infifled for the plaintiffs, that executors arc to ^e 

confidered as truftees, and the aflignment made by them in this 
light} or if it was made by them as executors only, it was not a 
right difpofition of aflets, and had not a tendency at all (as Mr. 
Wilbraham exprefled it) to a due adminiftration of aflets. 

This mortgage is admitted to be part of the perfonal eflate of 
old yohn Meady and came to him from the partnerfhip in his 
Ihop, as a banker i thefe are clear fadls. 

Confider then how far he has devifed his eflate j, there are 
three executors to the will, and devifes to ihe$n and their heirs, 
bfc. all his real and perjonal ejiale, not by his will otherwife dif- 
pofed of, in trujl, for payment of debts, and what Jhall remain, 
to be divided equally among his five children. 

From I'.ence it has been infifled on by the plaintiff’s counfel, 
that the whole of the perfonal eftate of old John Mead, in the 
hands of the executors, w-as aftedlcd by this truft. 

I am of a difterent opinion, .and that the manner of deviling 
here does not alter or reftrain the power of executors over the 
perfonal eflate. 

What does this amount to more than appoint!^ tliem cxe<» 
cutors, and giving the furplus of Uiis eCUtc to be divid<;4 
equally between his children i 

The teftator, as to a particular part of his perfonal eftate, 
may aftedl it with a trufl; but as to the whole perfonal eftate, 
wiicn he makes them executors, he gives tliem ilic legal right, 

and 
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and though he does after give the refidue to be divided amon^ 
his children, it does not take away their power as executors. • ' 

« It would be moll mifehievous if it did. 

It has been argued, that as *all the executors joined in the 
allignment, notwith(landing one had renounced, they were con- 
hdered as truftees} but there is nothing in this obfervation, for 
though one renounced he never releafed to the other two, and 
might have come in afterwards and proved the will, for the 
whole vefts in him, and before probate the executor may difpofe 
of the ellate (t). 

The plaintiff’s counfel have gone further, and infift, that taking 
it ahftraftcdly from a truft, fuppofing they a£lcd as executors, 
yet they could not aflign this mortgage 

A point that deferves well to be conlidered. 

*It is undoubtedly a good difpofition in law, and has veftedaite 
legal intereft in Bennett the Mailer, as a fecurity for the receiver ; authority, W 
and the executors who afligned had not bare authority, but the tho intcicft in 
intereft in the thing afligned, for neither refiduary or fpecific 
legatees have any intereft without the affent of executors. tifer r’fiduary m 

fpecific legatee! 

have any intereft >^lthout the aftent of executori. 

[ *240 } 

If good at law, the queftion is, whether there are fuflicient 
grounds to fet it alide in equity, fo as to enable the refiduary 
legatee to follow the allets into the hands of the aftignees. 

It has been admitted by the counfel for the plaintiffs, that 
executors may fell part of the affets, becaufe fuppofed to be 
fold for payment of debts, and admitted for the fame reafon 
they may mortgage} but then it has been infilled, this was a fe- 
curity for money, tiat was to come into the hands of one of the exe¬ 
cutors only. 

'rhe diftin£lion is extremely nice, for if he may do as he 
thinks fit, by felling or mortgaging of affets, how does it differ 
from the prefent cafe, which is an allignment by John Mead^ in 
order to bring a great fum of money into his hands, and enable 
him to better the eftatc, and alfo to carry on with more advan¬ 
tage his office of executor. 

Confider the cafes. 

I do not know any inftance where an afllgnment has been 
made by an executor for a valuable confideration, that this court appcjn b^ween 
have fet it afide, unlefs fomc fraud appears between the executor *'■ 

1 n- affignee, 

and the aflignee. no inftance ef 

an affijfnment nude by him for a valuable confideration being fet afide by thie court, 

In Crane Drake, 2 Fern. 6x6. the queftion was, whe- 
tlier'^the fale of a leafehold ellate to die defendant by an executor, 
was good to bind an unfatisfied creditor, and a decree for the 
plaintiff at the |iolIs, and affirmed upon appeal. 

(t) fiudfon V. lludfon, ante ; i-ol. 461. 

Upon 
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Mkad V. Upon fcarching the Regifler's bock for that cafe, it appears, that 
Id. Oascry. jj. admitted by the anfwer, that he had notice of the plaintid’s 
debt, and upon that, and the evidence in the caufe, liord Coiv- 
per decreed for the plaintiff, frying the defendant was a party, 
and confenting to, and contriving a dcvajlavtt. 

The next was the cafe of Pngei verfus Hojklm, Prec. in Cane. 
431. I fee no grounds for Mr. Vernon'i diffatisfadlion at the 
decree there 

{ 241 3 The cafe of verfus S///fl/’, 2 Ftr//. 444. y/. having 

a term in the printing-office, by will direcls 2coo/, fliall be raif- 
ed out of the profits for his daughter and her children, and made 
B. executor; B. mortgages the term: decreed the daughter and 
her children fhould redeem, 01 be forcclofcd ; but teverfed by the 
Houfe of Lords (l). 

• v.^'i'his differs extremely from tlie prefent cafe, becaufe there 
was a charge upon a particular part of the t fi atc for fecuring the 
fum of 2000/. and therefore it would have beett going a great 
way, to fay, that making a fubfequent mortgage lliould prcv.'il 
againft a prior mortgagee, and, as being a charge upon the pro¬ 
fits of a printing-office, it might, betides, produce enough in 
time to pay both. 

A cafe was cited of the defendant’s fide, that came before me, 
which was Nugent verfus Giffard in 1738, i Tr. Atk. 463. upon 
confideration of the danger of breaking in upon the power of ex¬ 
ecutors j I was of opinion, that a purchafer there, under an 
affignment from an executor, ought to have the benefit of it: 
now, I do not fee that this differs from the prclent cafe, only I 
think that w'^as rather ftronger f. 

But there is fomething here very particular, that diftlnguiflics 
it from all the cafes that liave or can be cited, for it is act a folc 
executor difpofing of the affets for his own benefit, but here arc 
three executors alfigning, two of them are not intcrefted in ii, 
and the other is one of the refiduary legatees under the will: 
here is an affignment dated the 21ft of Decembery 1725, made 
upon John Mead tlie younger’s being appointed one of the re¬ 
ceivers of the Duke of Buckinghanipirie, efiate, appears to be 


* A freeman of London, having iffue two daughters, devif"s fool, a-piece to them, 
and makes his wife executrix; by an eftimate it appeared that his perfonal ellate w i, 
jr his death 18,000/. to 6000/. to wtiich the widow being intillcd, jd. her fecond h'lt- 
band, in coiihdcratloa thereof, fettled a jointure of fool, fer anmm y afterward.. .1 
lofsof 12,000/. befell the freeman's eilate } and though the wife was dead, and it 
was urged that the fecond huArand was a purchafer of her fortune, yet deciecd tliat 
the daughters ihouid have a proportionable rccoiupence out of the 6000/. Pagett v. 
Hofim. 

•|- An executor affigns over a mortgage term of his teftator to yf. as a fatisfadlion of 
a debt due to A. from the executor; riiis is a good alienation, and A. lhall have the 
benefit of it againft the daughters of the tellator, who were creditors under a marriage 
/ectlcmcnt. 

At law, an executor may alien theaflets of a teftator, and when aliened, no creditor 
can follow them j and when the alienation is for a valuable confideration, this court 
faifers it as well as atlaw. Nugent v. Gifford, i Tr, Atk. 463. 


(l) 1 Bro. Par, Ca. 71, 


fairly 
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fairly tranfa£led, and no colour of fraud •, Mr. Pigot the con- M»ai> *. 
vcyaiicer was the perfon advifed with as to the manner of doing 
it •» three executors were all of them treated with, and all of 
them joined in it. 

It is recited, that w'hereas it i,is the proper money of JoJm f 24a 3 
Mead the younger; and alfo recited that John Mead, &c. are 
the executors. 


What do thefc recitals import? Why, that the mortgage is 
the proper money of John Mead the younger. 

It may be alked. Which way could he acquire the foie pro¬ 
perty ? 

As he was one of the executors, and in whofe fhop the mo¬ 
ney affairs w^ere tranfafted, he might be a creditor for this fum 
by money advanced by him on account of the rchdue. 

Or the other two executors might have releafed and 
this mortgage to John Mead^ the younger, as his fliare of the 
refiduary eilate of old John Mead ; and fuppofc he alone had 
affigned this to Bennety as a fecurity for his rcceiverfliip, would 
tlie other refiduary legatees have been at liberty to follow it into 
the hands of the affignee? 

I am of opinion they could not. 

For otherwife it vimuld be faying, that no man could have an 
aflignmcnt from executors widiout coming into the court of 
Chancery, to have an account from him how he has diftributed 
the aflets of his teftator ; for twtlce to the alhgnec, of the will, 
would have been equally the fame in this cafe of an affignmentof 
one executor, as now in the aflignment of three. 

To fay, that the aflignee ought to have looked into the account 
of the executorflnp, and given notice of it to the refiduary lega¬ 
tees, is going too far : for how could the aflignecs look into the 
account, for they could not poffibly doit without looking into 
the whole ftiop account of Meady as it was mingled and confound¬ 
ed together. 

Therefore, as this appears to he the tranfadiion of all the 
executors, and two of them were not intcrefted, and there is no 
colour of fraud, I am of opinion there is not fufiicient grounds 
to fet afidc this aflignment. 

Some other circuniftanccs have been infifted on by die plain- 
tifPs counfel, that there was a fuit at the time of the aflignment 
about the mortgage, who was intitled to it. 

I do not fee how that Us pendens could afleiSl this aflignment, 
unlefs it had been determined this was the mortgage of FunvUy 


the partner of old John Meady and belonged to his creditors, the 
plaintiffs in that caufe. 

But, as it was determined to be part of old John Mea^% eftatc, [ 243 J 
there is an end of this objedlion. . 

A Us pendens h only a general notice of an equity to all the/ 
world, but cannot afefl: any particular perfon with a fraud, particular 
unlefs there was a fpecial notice of the title in difpute there, to ion with* fi-w*, * 
that perfon. unlefs he hasa 

r ipeci.il nonce Of, 


There 

pu’.i: there. 



Mi 
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Amohg^tcor in 
peflciTion is aoc 
Labte to account 
£ar the re»tt - 
<o4 profits to 
the mortgagees 
Ar he ought to 
take the legal 
reoicdy to get 
into the podefi-; 
iorts 


tA^LS Argued and Dttermmed 

't'here'are feveral other circumftanccs that do deferve to ht 
confidered on the part of the defendants. 

It appears that tnis tranfa£i;ton was for the benefit of the (hop, 
that had for fetera) years receive*d the rents of the efliate, which 
tvas a very great advants^e, and therefore for the intereft of the 
ihops the eftate (hould be continued there. 

Confider then the refieftions that naturally arlfe from a matter 
of this kind. 

Old John Mead died in 1712, his fucceflbrs carried on the 
bufinefs, accounts were kept in the fhop, and managed as bc-> 
forC) down to tlie time of making the ailignment, and down to 
the bankruptcy of WUhatn Aleadi the uncle of the plaintiff. 

The teftator’s eltate appears to me to be indebted to the 
(hop; the prefent plaintiff came of age in 1721 : the bankruptcy 
Mead Mt-as after the death of John Aiead in 1727. 

There is no preteftee that the plaintiff claimed to be creditor 
tinder the commiffioli for any debt due to the eftate of old John 
Meadj as refiduary legatee of him, but the executors of the 
Duke of Buckingham are admitted creditors for the furplus, over 
and above what was fecured to them by the aflignmcnc of the 
mortgage^ and no Objection taken $ and the plaintiffs, inftead of 
claiming it there, come here in order to follow the affets into 
the hands of a purchafer for a valuable coniideration. 

The bill was not filed till the year 1739# a great many years 
fmec the death of old John Mead ; at the filing of die bill, twen¬ 
ty feven years, and now thirty-two after it. 

Thus much muft be admitted by the plaintiffs, that the ile- 
fctidants, as executors to the Duke of Buckinghamjhirc, arc inti- 
tlcd to what ever was the fhare of Jhhn Mead the younger, as one 
of the refiduary legatees of old Mead ; fo that there muft be an 
account to be taken of his fhare, and likewife of all old John 
Mead’s debts, which is a!molt inipoflihlc to be donei 

tJpon the whole, 1 am of opinion, there is no pretence to fet 
afidc this aflignment, as die executors had the legal right, as there 
is no colour of fraud, and as two of die executors, who had no in- 
teteft in the afligrlmenr, joined, which they might do; and as 
here is a purchafer too for a valuable confideration, it ought not 
to be affefted by afl account to be taken of affets in favour of re¬ 
fiduary legatees. 

When a receiver has been appointed by this court, and he 
pafies his accounts regularly before the Mailer, according to die 
courfe of the court, the furetics are bound by it. 

As to the mortgagor, I do not know' any inftance w'here he 
keeps in pofTcffion, that he is liable to account for the rents and 
ptofits to the mortgagee, for the mortgagee ought to take the 
legal remedies to get into the poffeffion ; but as to that part of 
the eftate which Kirkhy difpoffeffed the mortgagee of, by collud* 
ing with the tenants, and prevailing upon them to attorn to 
him, there he ought to account, provided the eftate is redeemed 
by him* 
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His Lovdfliip declared firft, the MaAer ought not to have 
raken a fecurity John Mead live younger, as receiver of the 
rents and profits of the eftate of the late Duke of Buckinghatnm 
(hirey by aflignment of the mortgage, but by r^fognizaace %vitk 
fureties, according to the courfc of the court; and that he men*- 
tioned this, in order to difeourage it for the future ; but \vas of 
A>pinion, the defendants, the executors of Edmund Duke of 
liucUnghamJbire^ are intitjed to the bene^t tliereof, as to wfcat 
is due on account of the teeeiverjhip of John Mead. 

Directed the MaAer to examine and afeertain what was due 
from John Mead the younger, at the time of his death, which 
came into, and remained in his h.ands, as receiver^ by virtue of 
die decree, and report in the former caufc (i). 


y* 


(l) Reg. Lih. B. 1744. fol. 152, 


Hitidcflk vcrfiis Smithfon and S/ater, July 1745. .g^ 
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A Bill was brought by the plaintl/T as injpropriator of the The cou^t 

redory of Coverham in Torhjhirc^ for the tithe of hay- uwouia 

herbage, and agiitmeut 01 cattle. to uyer-ioiethe 

nadujfts, after 

the admiifion that tithea kaJ npr been ^aid time immcMtiii!; and therefore according to the rule pf 
the tourt 0/ £*thc(iucr in ihelc Uiredlvd an itiue to try the mdujpi. 


The defendants infift, th^t there are and for time immeino* 
rial have been, feveral ancient ufages and cuitoms within the 
fevcral villages, that all and every the sect,piers of lands and tene¬ 
ments thereUty have ufed to pay yearly on St. James's day to the 
impropriator of Coverham^ certain annual fums of thirty IhiU 
Jings, twenty fliillings, Isfe, in lieu of all tithe hey yearly happen¬ 
ing within the lands, £sV* 

The defendants inAft, as to the agiflment tithes, that there are 
•payable, by ancient and immemorial cuAom and ufage within 
the faid parilh, nne penny half penny for each milk cow having 
.a calf, and one penny (of a cow not having a calf at Eafer every 
year. 

A crofs-biil was brought to eftablifli the tmdujfes^ and Mr, 
fiardcaJUe in his anfwer admitted, that tliere have been time 
immemorial fuch ufages and cuiloms, as are inillfcd on by the 
.defendants to the original biU. 

Lord Cuanc£i.i.or, 


Though it is true tithes in hind are the right of the parfon, yet tIu.’ tUlniti 

where tliere are cuflomary payments in lien of them time inime- ««the »«- 
« 1 /i I • , fon's right, yet 

immemorial cuf- 
toroary payments ought to haye »reighc. 


V * f" 

morial, it in.uil have weigln* 


The anfwer to the crofs-llll admits, that thefe payments have 
been accented licne beyond the memory of man. 


JEycry 
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CASES Argued and D^telrmlneJ 


HAKbcAsTtE Every purchafer who comes into the parifti pays according fo 
V. Smithson. ^3(5 of thefe payments, and buys upon the faith of them, 

vay ftrong^rea- uiilefs there are feme ftrong unfurmountalile reafons to over- 

ions to overturn turn tkefe cujlomary paymetttSf the court will not eafily be brought 

cuftoxna^ pay- q,tieta movere, and yet rules of law ought to be adhered to with 
jnents, the court . ^ , zr ' ° 

will not eafily tCg3fd tO ttlodufeS. 

be broughtyaifc'a The quellion is. Whether thcfe can be fupported? 

movere, j£ cllabliflied, it muft be on f/je crofs-bill. 

They are laid in this manner, that all and every the occupiers of 
lands and tenements therein^ ( Vide the •words before .) 

As to tliefe modujfes a great many exceptions have been 
taken. 

ift, That they are unrcafonabic, becaufe the modus is laid 
for the occupiers of the lands and tenements within the parilh, 
C ^4® j " x^Wich may take in houfes, wood, arable, isfe. which do not 
pay tithe hny^ and therefore, there is a prefumption no agree¬ 
ment of this kind could be entered into between the parfon and 
parifhioners, and that it is in the mouth of the parfon to fay no 
fuch agreement could be made; and I allow, if there was a 
violent prefumption of this kind, it would have weight. 

But I think no fuch prefumption is created here, for the lands 
might be prefumed to be in the hands of one perfon at the time 
wlien the agreement w’as made, and if they were in tlic hands 
of feveral owners, ll#y might all probably pay tithe hay^ and 
therefore might agree, that they would pay fo much for x\\c tithe 
. cf hny whether they would have tithe of hay or not, for as they 
pay it at all adventures, they have the benefit of the modus when 
they have hay, and they may therefore have hay if they pleafe ; 
and fo are the cafes, l Ventr. 3, 

The fecond objcdlion was, that the modus ought to be certain 
in point of quantity, and in point of remedy: and in general 
tlie rule of law is, that a modus ought to be equally certain, as 
the tithes in lieu of which it comes ; and is fu laid down in a 
cafe in the court of King’s Bench of Startup verfus Dodderidge, 
Salk. 6 ^'jt that a modus ought to he as certain as the duly nvhicb is 
deftroyed by it. 


The rule of 
law is, that a 
medu! ought to 
be equally cer¬ 
tain, as the 
tithes io lieu of 
which it come', 5 
the meaning of 
which is, it 
muft be fo taken 


to a common 

leafonable intent, but not t* It weighed by grains and fcruples. 


To fay it mufl: be equally certain, docs not mean that it is to 
be weighed by grains and fcruples. 

In a cafe in Hob. 39. there was a modus for a park of two 
(hillings a year and a Ihoulder of every third deer killed in the 
park, which is now difparked. 

Confider how uncertain this was, for the owner might kill 
none: and yet Lord Hobart was of opinion, after it was dif¬ 
parked the modus remained of two (hillings a year. 

1 mention this to (hew, that when books fay that the modus 
muft be as certain^ they mean it muft be fo taken to a common 
1 reafonable intent. 

As to the fums in the prefent cafe they are certain, but the 
.f\ main obje£lton is as to the remedy j for it is faid that the parfon, 
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whether he fues in the eccleliaftical court, or brings his bill In Haboc a-tl*. 
equity, muft make all the occupurSy parties^ bccaufe they are joint- 
ly liable, and not feverally. 

This deferves to be confidered.* 

'file laying cf this nwdusy does Import that all the occu¬ 
piers are liable, and it mult be underllood of all the occupiers 
of the feveral vills and hamlets mentioned in the defendant's 
anfwer. 

It has been truly faid that all thefe lands might originally be- ^ 2^., 
long to one perfon, and that branching it out afterwards to dif- ^ 
ferent occupiers Jball not alter the modus. 

Sec the cafe of Sheldon againft Montaguey in Hob. ii8, and 
Cooper againft Andrews^ in Hob, 39. as to the laying it in oc¬ 
cupiers. 

If this doctrine was to be allowed, that if a parfon is under. 
necelTity of making all the occupiers parties (i), it will deftroy a 
tnodiiSy it would be of very extenfive eonfequence, and overturn 
great number of modujfes in the kingdom. 

I’hc mnjusy or minusy the greater or lelTer quantity of land 
does not alter the cafe. 

So in the cafe of verfus Feacocky 3 Lev. 386. the modus 
was for all the tenants and occupiers, and the court of Common 
Pleas, in confideration of the cafes aforementioned in Lord 
Hobart’s ReporiSy granted a prohibition. 

I mention tliis to ftiew, that thefe modujfes have been allowed 
notwithftaiiding the prefeription has been laid in the occupiers, 
and notwithftanding it has been uncertain. 

1 admit that every part of the land is liable to the modus, fo 
that no occupier can be difeharged till the whole modus is paid, 
the ecclefiaftical court would then be juftified in determining 
that every occupier is liable in toto, and in folido. 

None of the occupiers can be difeharged unlefs the nvhole modus Tho’ tmeduthc 
is paid; and it Is a very reafonable ground for the court to go 
upon, that every otcupier is liable for the whole, and for each Mch*ls*liabfe for 
other, and therefore fuing a part of the occupiers is fufficient. the whole, fo 
If it is refted only upon the cafe of the bilhop of Hereford verfus 
The Duke tf Bridgivater, in the court of Exchequer, I (hould i, fufficient. 
not determine againft this modus, without directing an ifliic to 
try it: for the cafes of tithes are more frequently in tliat court, 
as they have the proper jurifdi£Iion. 

It came twice before the Exchequer; firft, upon demurrer 
before Lord Chief Baron Pengelly, isle, and upon the hearing 
before Lord Cliicf Baron Reynolds, fsfc, and the court did not 
fay tliat the modus was bad, but ftrongly inclined it was good, 
and were of opinion tliat it ought to be tried; for, faid Lord 
Chief Baron Reynolds, if it was good in point of fa£t, he did not 
fee why it might not be fo in law. 

There never was any appeal from this decree, though the tithes 
vrcrc of great value, 

(l) Vide Major of 2Viv. FilklngUn, ante 1 vol. 283. 


It 
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HA«i>cAsTttt It is admitted bf the anfwer to the crofs-bill, that tlie titiiet 
V. Shithion. paid in the memory of man, and tlierefore it 

is too much for the court to ovcr>rule the moduffes* 

For all the obje£Uons are equally proper to be infilled on 
at the trial, and to be laid before a jury, as to be infilled 
on here. 

itisnotneeef- It is not ncccflary that the defeription of the lands, which*are 
rary iand« ex- exccptcd out of the ttiodw, fliould havc the fame defeription as 
when tlie tmdus was firfl; fettled; for if they agree in point of 
Have the fame f%^» it will be fulHcient. 

d'ercripllon as . 

when thtmoJui wasfirft fettledj for if they aj^rce in point of fa£l, fufficient. 

^ I am of opinion to follow the fame method and rule as the 

• ’ ■**'■ of Exchequer, and to diredf a trial. 

Which was directed accordingly. 


Cafe 84. Greerfide and Others scrivL^ Benfon and Others^ June *745’* 


S. C. cited 
a Vef. 368- 
Thc plaintiffs 
were two fure- 
ties with Mrs* 
Hudjon in an 
adminiftratton 
bond to the 
commiflary of 


T H E plaintlifs were two furetics with the defendant Mrs. 

Hudfon in ag adminiftration bond given to tlie conimifla- 
ry of Tork^ according to the llatute of diftribufions, for her 
bringing in a true and perfedl inventory of the inteftate’s effcdls; 
the defendant Mrs. Hudfon did afterwards exhibit an inventory in 
the fpiritu^ court of Tork, 


Terk, whoexhibited an inventory there of the inteffate's effedls; the defendant Bttifeti, being a creditor 
by bond of the inteftatein the penalty of 600/. brought hb aAion againff the adminiftratrix, wl\oplead- 
ed file had no aflets ultra 54/" Scnjmtf not fatlsiicd with the inventory, procured the conwiiflary to 
aflign to him the adminiftration bond, and brought three aAions on it, one againft her, and one againft 
each of the fureties, and afligned for breach of the bond, that Mrs. Hudfm had not exhibited a true 
inventory { no defence, and judgment by default. 7be adminUlratrix and the J'uret'm are htund hy the 
verdia, and no txatfe, it wat ti’itbout defence^ for that ffeaht a tonfcimfntjt fie bad none ; and the 
. court ordered the vtrdia fiould ftand at a fecurityfer fo much at the account to betaken on the inventory figuld 
fiUfitrt to Satisfy Mr, Senfon't frincipal and inter^ on bit bond (i). 



The defendant Betfon being a creditor of the intefiate by bond 
in the penalty of 600 /. brought an adlion againft the defendant 
Mrs. Hudfon upon that bond, and flie pleaded that Ihe had not 
aftets ultra 54 /. which Ihe paid into court. 

The defendant Bmfon^ not being fatisfied with the inventory 
brdught in by her, procured tlie commilfary of Tork (by indem- 
riifying liim) to aIHgn the adminiftration bond to him, and he 
put it in fuit by bringing three fevcral aflions, one againft h r, 
and>one againft each of the fureties; and afligned fw breach 
of the bond, that Ihe had not exhibited a true and perfe£l in¬ 
ventory. 

t ^ 45 ^ 3 Thcfe caufes came on to be tried, and no defence was made 
by the two fureties, and there was judgment for the plaintiff by 
default. 


(i> Vide/^ify y,JSaillie, 2 Vrf, 368, Wallisy. Fifiat, Jhftiy \iii 



in tKe Time of Lord Chancclioir HaRdwicke. ■ * 4 ^ 

The bin is brought again ft the defendant Benfitti infifting that ^* 1 **^®* 
lie as a creditor had no right to put the bond in fuit againft the **•••*• 
furetieS) according to the ftatute, and prayed an injun£tion to 
ftay the proceedings at law. 

Mr. Solicitor General, for the plalntifts in equity, cited the 
cafe of ArchBi/bop of Canterbury verfus Wills., Salk. 315, 

The queftion (he faid) was, Whether the bond taken by the 
ordinary unde'r the ftatute of 22 Csf 23 Ch. 2. relating to in- 
teftates’ eftates, is to be confined only to the exhibiting an in¬ 
ventory for the benefit of the next of kin, or whether it extends 
to creditors. 

The 31 Ed. 3. flat. 1. c. r i. the 21 Hen. 8. c. 5. and Oj. 2. 
do not extend to refiduary legatees, but is exprefsly tied down to 
anintejiacyy fo even that cafe is out of that ftatute. 

As there have been cafes determined already upon this point,'"' 
it would be dire£l;ly encountering them to fay, a bond w'ithin 
this ftatute may be aftigned to a creditor, and that he may aftign 
a breach. 

The bond was taken in the penalty of fix hundred pounds by 
the creditor of the inteftate, when tlie inteftatc was declining in 
hU circumftances, and before any account was fettled, fo that it 
was not certain how much was due, and this court will not 
allow him to recover fix hundred pounds ^ law, unlefs he c:ai 
make out fo much was due to him. 

The adminiftratrix has exhibited an inventory, hut. there i« 
fome trifling miftake in it, and ftie has in efiedl adminiftered 
entirely : for fhe applied the aflets in paying the rent her huf- 
band owed the landlord, which is'at leaft of as high a nature as 
a bond, and expended no more than five pounds in the funeral, 
which is only three pounds more than the law allows where the 
deceafed dies infolvent (r). 

Mr. Clark of the fame fide. 

The a£t of parliament did not intend to give the ordinary 
jurifdiftion either in refpe£l; of funds, or perfons, larger than 
what he had before. 

The fund, over which he cxercifed a jurifdiclion, was tliat 
which could not be appropriated to the debts. 

The account was not to be litigated by any body, but was to [ 250 2 
be implicitly relied on by the ordinary. 

Before the aft of parliament he was to deliver in an inventory 
when called for} but by the aft of parliarpent he Is to account 
by a particular time. 

The third claufe direfts to whom the ordinary fhall compel a 
diftribution, the widow and children, and not amongft creditors, 
fo that the defendant Benfon has no pretence to come upon thU 
fund. 

A creditor is not within the view and intention of this aft of 
parliament, and his proper and ordinary remedy was at law, and 
aot in an ccclefiaftical jurifdiftiou. 

( 1 ) Vide Stag V. Punter^ ante iip. 
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0 CASES Argued and Determined 

Crshrstpi! V. Ho cited the Cafe of Bro’iun verfus 'The Archhijliop of Cauterlur'i^ 

BiKsoN. j 332 ^^ 

Mr. O'liw; of the fame fide. 

Uponthc creditoro’ a;.;ilicatit)n to the cccIcfiaRical court, they 
can only conipt! the adniinillrator to cx’nibit an inventory, and 
whence once exhibited, the cccicfiallical court can do no more 
for creditors, but they iv.uft take their remedy at Jaw. 

Bat in the cafe of il»c next of kin, after the inventory is 
broufrht in, they cm proceed in that tourt, and compel tlie ad- 
miniftrator to diftributc according to the llatutc. 

Mr. Attorney General counfel for the defendant Beufon. 

Mr. Benfon is a creditor of the late Mr. Hudfon for three hun¬ 
dred pounds, who gave him a bond to fccure it in the penalty 
of fix hundiid pounds on the 26th oi March 1741, he left a 
~-^.'ido\v tlic defendant hlrs. Hud/oh, who in point of law was in- 
titlod to adrninifter. 

'riicrc was an application by the defetidant to let him takeout 
admi'iifiration; Mrs. Hudfett vefufed, which it is probable flie 
would not have done, but upon an apprchenfion there were 
aficts fuillcient to pay the debts. 

lie font appraifers to appraife the intefiate's goods, which they 
value at two liundrcd and eighty pounds and upwards. 

This appraifement was taken fome time after the widow had 
been in pojrefiion : fhe gave the common fecurity, and the plain- 
tills were her fureties. 

adminiftratrix pleaded to the defendant’s aftion fl;e 
had aill-ts only amounting to 55/. what flie had already 

paid. 

Tlio jury find two hundred and twenty fix pounds beyond the 
fifty five pounds, and fo he became inlitled to both fuins. 

Doclor Ward tlic ordinarv afligns the bond to the creditor, 
wlio brings an a£licn againll the fureties, and who joined ifliie, 
but niatle no defence, and fo tlicre was judgment for the 
plaintilf. 

'Die relief prayed by tlic bill is, that the defendant Hvdftft 
may indemnify the pkiliuifis for being fureties in the bond, and 
for an Itijunclion againfl. Mr. Bcn/cfi till an account is taken be- 
tvi'cen thorn and Mrs. Htidfcut and till flic fltall have fatisfied 
hir. Pci fn as far as the aiiets Will go. 

He infilled that.the point made by the other fide, cannot arife 
cut of this pri.ycTof the bill. 

J.crdLLiv.cclLy inclined to tliink tlic general relief was incon- 
fiilent V'ith the particular relief, but uircdlcd Mr. Attorney Ge¬ 
neral to go on. 

Mr. Ailortsry General: This is a cjucftion of great confcquence, 
and if determined for the plainiilTs, would take away one* great 
ft'C’iriiy tlie ftatute intended for (.rcnitois. 

Tim tirllqucflion Is a mere quellif'n at law, vhat is the com 
flrui'ni<n of the fi.ili'te in r-^-gard to this bond. 

'llifV mull ffiew fome eqt.ilablc prineinies dirilndb from thc 
principles of law, lor the llatutc has given a leg;.I remedy, and 

leaves 
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^aves equitable remedies upon die foundation of equitable 
principles. ■ ^ 

He obferved firfl; upon the w'ords of the ftatute, which are 
very clear, and faid there ought to be an extreme plain intent to 
overturn the words. 

The condition of the bond is, lhat ihe admiwfiraior do make or 
cattfe to be made a true and perfect inventory of all and fmgular the 
goodsf chattelsf and credits of the fiid dcceafd^ ivhlch have orJIsull 
come to the hands of the adnuniftrator, * 

If the ftatute had intended that a creditor Hiould not have the 
benefit of the inventory, Vi'hy did not the ftatute fay it? 

When words are fo explicit and plain, they miifl ma!:e the 
intention of the ftatute as clear as the fun, before a court of 
equity would interfere. 

Tlic ordinary at common law might have tlifpofed of the - 
whole to charitable ufes, and could not be compelled to grant 
udminiftration, or was even fo m:;ch as obliged to pay debt.s; 
therefore the ftatute of Ed. 3. and Hen. 8. gave him a power to 
grant udminiftration, and bound him to pay debtr, and for tliat 
jcafon it became extremebr material for him to fee the perfon 
who WMS to adininifter and jiay t!ie dchti. 

Tlie ordinary therefore obliged the adminiftrator to bring in 
pn inventory, and to fee that it was diftributed iii p symenr of 
debts; and this was the orcafton of a number of cafes in prohi¬ 
bition to prevent the ordinary from applying intellate’s cfil£is 
olherwife than in ll)c payment of debts. 

This gave rife to tins ftatute of 22 Ch. 2. relating to intcftatc"/ 
tftates, in order to feitic the difpuEe between the eccleiiaftical 
and common law courts. 

\Vho arc the perfons that are ftrft and principally intcreftccl in 
the eftate at law? certainly the creditors! 

4 

The jaw fay? the adminiftrator fliall bring in a true and jufl 
account. 

Is not this a reafonahle nfe for the legifiature’s compelling 
adminiftrator to bring in a true inventory? 

He Iiififtcd it was mere reafonable to do it for a creditor than 
for the next of kin. 

To fhew tills has been always the pra'flicc, what Mr. On'en 
mentions is ftrong for the creditor, if the meaning of tlic adl rs, 
that a creditor fliall not make ufc of any inventory, cv be in- 
titled to any benefit from it, they might as well in the ftrll in- 
ftance apply to a court of law for a prohibition, to prevent the 
creditors compelling the adminiftrator even to bring in an 
inventory. 

To fay a creditor Is to have a benefit from the c^dition of the 
bond, and not from the fccurity the penalty, is an aofuvdity. 

The inventory is merely an account oi the eftate of the In» 
teftatc, but an account before tlie onlinary is an account of 
money expended by the adminiftra.or, and how he lus done 
it. 
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CASES Argued and petermined 


CitKF,iisiBKr. IxJKD ChaKCELLOR, ^ 

Btusos. There is no doubt but tw archbifliop’s commifl'ary the ob- 
whr aflign a breach in inot delivering a true and perfedt 

the bond * inventory, and even without citation, and nothing tlfe appears 
may .iflign a at law, and tlicfc muft have been a judgment for the ordinary, 
delcLng'a'per- *>scaufe xio doubt there was a breach in not exhibiting fuch an 
fe-a iiJvei>roij, inventory. 

and even wilh( ut 

citjitlon, and there muil have been judgment for the ordinary. 


[ *253 1 What the counfcl for the plaintifFs and for Mrs. Hudfon aim at 
would have been right, fuppofing the oulinury Dodlor IFardhwA 
aifigncd for breach the non-payment of the creditor’s debts. 

The ecclefiaftical court uiuleriland no more by an account 
•—tban fome accousut in nature of an inventory, and depend-s only 
upon the particular wording of inventories by adminilh ators. 

The cafe principally relied on is ihc Archojhop of Canterbury 
verfus Wills, 

The ordinary The ordinary, after an adminlPirator has exhibited an in- 
vcntory, cannot compel the adminillrator to account, but it muft 
tor to account," ad injlantiamparlis^ and therefore th inventory and account 
but it-nuttbe are as to the ordinary tlie fame thin^;. Vide Wheeler verfus 

^wpantiam Wheatley.^ December 1723, before Lord il/rtcc/i.i/iuv'c/. 

*“ What the defendant Mr. Benfn allcs is, iliat this bond, upon 

which the penalty is recovered, may Itand only as a fccurity for 
what is julllv due to the creditor. 

The adminiftratrix to be fine cannot now difputc toe verdict, 
which finds flic did not admin ill cr tlie wljolc aflets, and flic is 
hound by a verdict: which has unravelK d a matter, and it is no 
cxcufc to fay that the verdiib was wiiliout defence of the ad- 
miniilrairix, for that is rather a conreioufnel's tliat flie had no 
defence. 

Tlicrtfore the court will not tldnk it proper to have the whole 
account taken over again, or to alter v;hac has been found by 
the verdiiH:. 

The cafe of the furcties is rot at all better, for, as the vcrdifl 
was obtained agaiull the adminlil ra'.rix, who was the proper per- 
fon to try it, it wouUl be hard to have this tried over again in as 
many atlions as the plainlilis pleafe. 

His Lordfliip ordered U) an account to be taken only of what 
was exhibited upon the inventory, and the verdict to (land as a 

fecurity 


(I) That an account fliouid he taken 
cf the intellate’s periunal elt'ite ; acd that 
the fame ihould be applied, And 

upon payment to the laid defendant 
*' Bmjm by the Ciid defendant ‘janehuti- 
the pJainiiffs, as her lureties, 
“ or any of them, of wl at ibail he 
** fo ioipd dae to- the h.id defend- 
** ant for his princ pal, inier- 

** eit, and col's, Jo fas- as the ejjeti of 
** the Jatd hitcj.ate •will exUnd, io a due 


‘ cpurfe of adtninillration, at fuch time 
‘ and place, us the laid Mafter Hiall ap- 
‘ point; and if the ail'ets fliall not be 
‘ fufficient to faiisfy the whole of the 
‘ faid /r-Vio/.?/, and* coils, then upon 
‘ pnymrnt alfo by the laid defendant 
• hiiJ. ’utt. and ihc platniifr's, or any of 
‘ them, to the i.iid dtfendant Bevforit of 
‘ To much cf the colls of this fuit, and 
' the coils whit li the faid defendant 
‘ Bihon was put to ia procurirg the faid 
^ bond 
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fecurity for fo much as that fiiould fall fhort to fatisfy the dcfen- ^ 

dant’s principal and imercfl on his bond. 


“ bond to be delivered out to be put in 
** fuit, and alfo the cofts in the action 
“ brought at law by the faid defendant 
Bett/on in the name of the faid defend- 
“ ant Ward, as the faid iniellate’s alTets 
** (hall not extend to fati&fy, and alfo on 
“ payment of his cofts in this court to 
the faid defendant ; it isorder- 
** ed, that a perpetual injunflion be 
awarded to (lay the defendant /f'an/’s 
prodeeding at law on the bond of the 
*' gth of MarJj 1741 (being the bond to 
“ Ward) at the inliance or for the benefit 
“ of the faid defendant Btnjhv, but in 
** cafe what fliall be fb paid to Btujon for 
his principal and intereft, and <iifo for 
" his cofts of this fuit, and for his cofts 
** for procuring the faid bond of the 9th 
** of March 1741, to be delivered out 10 
“ be put in fuit ns aforefaid. and alfo his 
“ cofts in the action brought at law by 
“ the faid defendant Brni’on in the name 
“ of the faid defendant Vraid, and alfo 
“ for thccofls of the faid defendant U'artl 
‘‘in this court, fhali not amount to the 
whole of the penalty of the ftiid bond 
“ of the 9rh of March 174! : Then as to 
“ the refidue of the faid penalty the fame 
** is to ftand as a fecunty for any other 
“ of the creditors of the faid inteftate, 
who may be intitled to the benefit 
thereof, fithjeft to the further order 
“ of the court; and in cafe the plaintiffs 
or any of them (hall pay uhat (hull be 


“ fa found clue, for principal, intereft, 
“ and cofts as aforefaid, or any part 
thcret’f, then they are to be at liberty 
“ to profecute this decree againft the de- 
fendant Hmljon, in order to be reira- 
** barfed what they fliaH fo pay ; and in 
“ cafe any of the plaintiffs fltoll pay unto 
“ the defendants Baifon and Watd or 
“ any of them, more than a rateable 
“ proportion, as between ihcmfelves of 
*• what fh ill be found due for principal, 
“ intereft, and cofts as aforefiid ; then^ 
“ they are to be at liberty lo profecute 
“ this decree againft the other plaintiffs, 

** to recover a proportionable contribu* 

“ tion from them; but in cafe the 
“ plaintifl's and the defendant Hi^dfm 
“ lhall make default inpayment of what 
“ fnali be found due to the defendant 
“ BcrJ'oniar principal anil intereft, aj/w 
“ i7r I'u'affiasJball ixtohi^ in a due courfe 
“ of adminiftration, or in payment to 
“ titc faid defendant Btnjon his ccdls of 
“ this fuit, or of fuch cofts as hewas put 
“ to in procuring the faid bond ol the 
“ 9th ol Mauh 1741, to be delivered ; 
“ and alfo tlte colls jn the ait.'cn brought 
at law, and of //Vi»v/'s coll, in this 
“ court, the plaintiff’s bill to ftand dif- 
milled.” Injunftions to llay proceed¬ 
ings on the judgment on bot.i bonds till 
h'l.dlcr’s report. Rv^. Lib, A. 1744. 
fol. 616. 
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CA S E S Afgucd and Determined 


Caf- 58. Cutdot verfus Guubf) bclwehi the Seahy after Trimly Term, 




vjou*-'*to\hr' ^ r"' ^ brouirlit tl'.at tlie defendant Mr. Guidot may 

marri.igc of.4. A account for four thoufaiid pounds and iuttreft from ^/k- 
/V. witli the guji 1735, and that the defendant Mr. Child may account for 
h^portioTn"^^ eighteen ■'hundred pounds ar.d hucren. 

S,?oo/. and that the defendint, as an .idvanecmcnt- nf hi hr-VLli?r, Cff hid agreed to pay 4OCO/. it wat 
rgreod to be laid oul in '.he purchr.f" of latiH ,, or in h'liic- Lh.irrh, college, or other lenewable leale, lo be 
lettled to the Time ole? as the freehold .'ind le.if.-hoM eltate''-, wbi-.h .■/. C. w.is feiiuj and (irflefled of, 
are appointed to be fettled; tli. laft limitation to .-A f’. ami ’ is heir'. 

The 2800/. and 40feo/. Ii.av^ never been 1 lid out in land, iiuf renuinej in money to.rf. C.'s death ; 
He bywilldevifcd ail his freehold, leafehold, aid roi'viicl.i land.s, lying and in E!fte.'d in 

liampJLire, orelfcvvhere, ta the pUiiu'ilf foi liie, ami afier her dea.'h to the d^feiid-int and his heirs; 
and his pcrfonal ellate, after paying liis debts aiiJ legacies, li.; gave to the plaintill', and made her and 
the defendant e&eeutois. 

The 2800 1 . anti^i. co /. mujl laid cut ir tl f}mrhef,' of UmU rf irhentanffy or in (L'vrih or leafehold^ 
for the court nvits of opinion, if fbt.e L'ltd bi.n en'y a geuitul devijetf Lit laadi, this tnott>y wca/itl 
(ttuitdy have pajjid. (i). 


By articles made prcvlou.s to the marriage of ylmlonif Cuiil r 
(the defcndaiu’s brother) with the plaintiff, rtciting “licrpor- 
“ tion to be two thoufand eight hundred pounds, and that the 
“ defendant, as an advancement of his brother, and for a better 
provlfion for the plaintiff and the iflue of the marriage, liatl 
“ agreed to pay four ihoufind pounds, It was thereby declared 
“ and agreed, that the aSeo/. and the4COo/. (liould be laiil 
f* out in the purchafe cf lantis mGrt.it Btilam,Dr\a fouic diurcli, 
“ college, or other rencu .ibie leale, to be fettled to the fame 
‘‘ ufes and truils as the fitehold and leafehold effaces (which 


(t) Money covenanted or diic^ed 
by a will to be invcled ip tha pur- 
ciiafe of land, is confidejcd in equity 
ps land in the following inUrtiices. Jt 
pnlles under a deviJe ot lands m-Jhircdi- 
taments, but not under a betjuell cf ptr- 
^-^Wcllate. Lir^ins. Sowtay, I P. //'. 
172. Hari'ry v. jljks, ante I vol. 364. 
Green v. Smith, atUe I vol. 572, and 
note. Bcaushri V. Mead, ante 2 vol. 
169. iiuidot V Guido/, Ju^ra. Rr.Jhiey 
V. Mafiers, 3 Pro. C-ha. Ptp. 99. 
taker v. U'httinhr, 4 Bro. Cha. Rep- 31. 
And it not deviled r.w.ny, it will deftend 
to the heir Eihvards v. Count.fs 

of WamaUky z P. If . 171. LecLmn v. 
Carltjh, ^ P. If. 2S ». Grefs v. Adihu- 
^roke, and $‘,dhtim v. y?nfs, 3 P. W. 251. 
mete. C. Jt is fubjicl to .the of 

the huibatld. Sw ctaptple v. Bitulvn, 2 
fern, 5 Ci>miine'ht.»‘ v. Moody, 1 f'if. 
176. It is rut conhdered as affeis to 
l^ttsfy fmpleeotitrali dthXi, 7 rrla<wney v, 
Athu 2 yol, 30^. Whii’idkk V. 


ji'iini) c>tfd in Baden v. Pcmlroke, 2 
y ^8. V/herc it is charged with le- 
gacic'.s rqiiiiy conJlrues thofc ]eg.icie5 
as charged upon ;i realeftate. Pulitu v, 
Riadj, /??;/,; 2 vol. 590. Attorney Gimral 
V. Mnurr, ante 112, 114. It is obferv- 
able likewile, that a fcKe rovtrt cannot 
pa'.s her iiitcrvR therein, 
piefeiit in court and examined, as a feme 
covert is upon a fine', in which cafe equi> 
ty will decree the money inilead of the 
laud. Oldham v. i/eti.r, atite 2 yo', 
451. But v/here a mwtyjjy is neefffary 
to bar the remainders over, there equity 
will not decree the money to the tenant 
in tail, but will dired the fame 10 be in¬ 
verted in the purchafe of lands, in ordey 
to give the remainder man his chance. 
CoUtt V. CoJUt, ante I vol. 11. and the 
note thereto. As to what fliall amount 
to an thilion in the perfon, who is inti- 
tled to the abiblute intereli, to take it as 
tanJ or tnouey j Giabtiec v. Bramble, 
yo/l. 6^0 

ff .t^nthonyt 
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•* Anthony was feifed and poiTeiTed of) are appointed to he fet- Ow»®t t. 

** tied (i), the laft limitation to Anthony and his heirs, and vioet, 
until a purchafe could be had, in trull: for the trullees to 
“ put out the faid money upon mortgages, or on government or 
other fecurities, and to apply the produce as if lands had been 
purchafed." 

The 2860/. and the 4000/. have not been invelled in the 
purchafe of any freehold or leafehold lands, but the fame re¬ 
mained in money to the death of Anthony Guidot* 

Anthony Gnidot by his will devifed all his freehold, leafehold, 

“ and copyhold lands lying in IJlingtony and in Elsjuddm Hamp~ 

“ Jhircy or elfewhere, to the plaintiff during her life, and after 
“ her death to the defendant Guidot and his heirs; and as to 
“ his perfonal eftate of what nature and kind foever, he gave 
** the fame to the plaintiff, paying his debts and legacies, and 
made her and the defendant Guidot his executors.” 

The plaintiff infifted that the 2800/. and 4000/. ought to be f je- 3 
taken to be part of the teftator’s perfonal eftate, and that (lie is ^ 
intitled thereto as part of the reftduum of fuch perfonal eftate be¬ 
queathed to her by the teftator’s will, and that the defendant 
Guidot had no power to make any purchafe with thefe two fums, 
it not being the intent of the articles. 

The defendant Guidot (2) fubmitted to the court, whether the 
2800 /. and 4000/. being a marriage portion articled to be laid 
out in land, is not in this court confidered as land, and con- 
fequently does not belong to the plaintiff, nor is included in the 
bequeft of perfonal eftate -, and like wife leaves it to the judgment 
of the court, whether thefe funis ought not to be laid out in the 
purchafe-of lands, and fettled to the ufes of the marriage arti¬ 
cles and will. 

The counfel for the plaintiff cited Sorejhy verfus HoUingSy 
Attgnjl 6, 1740, and 1 P. IVms, 172, and Mnllaimr verfus-d/a/- 
lahaVy Ctifes in Chan^ in the lime of Lord Talboty 78, arid 1 Rolls 
725, and Curling verfus Mayy Mich, term 8 Geo. 2. before Lord 
Talbot-y the laft cafe with an intent to fliew, that when it is 
doubtful, whether it ought to be confidered as money or land, 
this court will not interfere j and they ftated it thus : 

“ A. gives five hundred pounds to i>. in tnift that B. fhould 5 °®^' 

layout the fame upon a purchafe of lands, or pur the fame toUyifMtln 
“ out on good fecurities for the feparate ufc of his daughter i/. the purchaife 
(the plaintift’’s then wife) htr heirs, executors and adminiftra- 
“ tors, and died in 1729. In 1731, //. the daughter died with- the feparjise**We 

... . . .... of his dsn^htijr^ 

her heirs, executors and adininiilrators; flic died without iflue, before the money was veiled in a pur - 
chafe; on a bill brought for the money again il the heir of the w.fc by the liulband, it was decreed to 
him, as it was oiiginally pctfuual eftate, and the ccftacor's prinu.palintentiou with regard to*it not EO be 
colleded from the wilL 

(1) The limitations of which were to (2) Who tvas Keir at law to Anthony, 
Aa/hony for life, remainder as to a rent who died without iffue. 
charge to plaintiff for life, remainder to 
the iffue of the mirriage, remainder to 
Antbofiy anti his heirs. 

Q 4 out 
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T. <* put Jfluc before the money was v.cftcd in a purchafe; the huf^, 
(c "band as adminijlhrator brought a bill for thi itipney againil, 
** the heir of H, and the money was decreed to the admi- 
nhtrator^ for the wife not having flgnifi'ed any intention . 
** of a preference', the court woufd take it as it is found ; if the 
** wHe had flgnified any intention, it (hould have been obferved, 
<* but it is not leafonable now to give either her heir or admini- 
ftratoT, or the truftee, libetty to ele^ ; for Lord Talbot faid, 
•* it was originally perfonal eftate, and yet remained fo, and no-‘ 
“ thing could be colledted from the win, as to what was the tef- 
** tor’s principal intention.’* 

Jdr. Attorney General cited for the defendant the cafe of Lin- 
guen V. Souray^ Free, in Chan, 400, and 1 P. If'imir. 172, 

Lore; Chancellor, 

The qneftion is, Whethef thefe two fums are to be con-' 
iidered as money of land j I fee but very little doubt in this cafe 
(and (lopped Mr. Attorney General from going on for the de¬ 
fendant). 

f 256 3 The articles fay, it (hall be laid out in the purchafe of lands of 
inheritance, or in church, and leafchold. 

■ Tlacn the court mud take it to be the one or the other j and 
during the life of the huiband and the wife, if laid out, it muil 
have been in one or the other. 

No fort of eledlion was made by the huiband (i)j then at the 
time of the will, and his death, it (food in equity as it did in 
the articles, either to be laid out in freehold or leafehold : and 
therefore this court will call it one or the other, according to 
the rule in equity, that tuhat is agreed to be dotte^ mujl be conjider- 
ed as done. 

If it had not been for the locality, edates in Middlefex and 
Hampjhirey no doubt could have arifen but then follows, of 
tlfenuhercy which is the mod comprelvjnfive word he could have 
ufed. 

It is faid the lands do not lie any where, for they are not yet 
purchafed. 

fudi a devife as When people make fuch deferiptions as the teftator had done 
th« teftacor has here, they intend to pafs every thing they have in the world v 
pj^'every the money is fomevdiere, and that by the tranfuiutation oi 

X«.has, aod this court is changed into land, 
snimey by 

of this court is changed into knd. 


Money is, in England, hke bona notahilia in the ecckliadical 
courts which mud l)e either in the diocefe of the bifhop where 
th^. perfon dies, or in the diocefe of the metropolitan, if he 
was poflelTed of monity in different places; fohere it is either 
in money, or a mortgage, and tliercfore the word elfnvbere cer^ 
* * kes it in. 




'.if j 



t cf the trod monies) was laid out upon a mortgage in Antbonf^e 

Then 
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Then I muO: conGder it as laid out in one or the other: 

Linguen verfus Souray is a cafe in point, for there was as much 
an objeftion upon the locality as in the prefeut.* 

I declare that the 2800/. and 4 ooo/. uiulor the arnciCs ought 
to be laid out in the purchafe of lancU of inheritance, or in 
church and leafehold (t' 5 for if then' ’ - n only n generalde^ 
vife of his lands, this money would certainly have paflld. 


* By marriage articles yco/. being the wife's portion, together with 700/. to be 
added to it by the hufliand. Was agreed to be laid out in the purchafe of lands, to be 
fettled in {lri£t fettlement, with remainder in the ufual form to the heirs of the huf- 
band j before any purchafe made, the bulb tnd dies wichour ifl'ue, having fjrib deviled 
his perfonal eititc, which was of greater value than bui without taking notice 

of it, to his wife, and his real eftate to his twonephevvs, one of whom was liis 
heir at law, this money /halt in a court of cquit; be looked upon as land, and 
the devife to the wife, which was of greater vtdue, as a iatisfactiun thereof. Prcc. 
in Ch. qoo. 

(l) “And that the fame and all in- *’■ freehold and leafehold Invth, tenements, 
** tereft pa/fed by the faid devife made “ eiiJlieirJttumcnts'"Rcg.Lib.A,\’j\^ 
in the faid tellator’s will of all his fol. 651. 


Cajlledm verfus Turner, July 27, 1745. Cafe 8<?, 
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TT/'I L L IA M IVetherby by his will fays, I bequeath my bequeaths 
lands to my wife Alicia during her life, and after her dc- 
ceale I give the lands to yiir/r^nn-/ JJitjtsu, niece to my laid after her decenfe 


wife ; Item, I givt the ufe of five hundred pounds Hock for and f>. mcce 

during her natural life, but after her deccafe, I give the five 

hundred pounds among the brothers and fitters of my faid the ufj of 500/. 

Ajck for her 
natural life, but 

after her deceafe, 1 give the 500/. among my wife’s brothers and fillers. Tbs -wrfe, and not tbt 
niece, is intitled to the ^ool.fioek for life. 


Mr. Solicitor General for the plaintiff the niece, who claimed 
five hundred ponnds, faid, that parol evhlcnce cannot be admit¬ 
ted here to explain the teftator’s intention, according to Lord. 
Cheney's cafe in 5 Co. 68. 

The words in this will are equally applicable to one perfon as 
another, and not futticiently certain that it belongs to the wife 
or niece. 

It has been determined where there are introduftory claufes 
with the word item, they arc confideted as abfolute claufes. 

Niece to the nvife, is only deferiptive of the perfon, and tlicrc- 
fore in grammatical conttruflion the wife is not the latt ante¬ 
cedent } and as it can be conjectural only that he meant the 
wife, the court cannot determine wills upon conjefture only, 
but mutt be void for the uncertainty. 

In Cbene/s cafe, a devife to the fon of a perfon, and he had 
two fons, held to be void for the uncertainty. 

Mr. Attorney General, couiifel for the wife, argued, that 
from the beginning to the end of the will, tlxere is not one word 
but what is applicable to niece, or "wife. 


Her 
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Wlierc there is 
SK> devifee nam¬ 
ed, this is an 
al'l'jJute cniif- 
|Gon,and cannot 
be luppUed by 
|)arol evidence. 


C *59 J 


Her is a relative word, and muft refer to fonie perfon who 
was mentioned before. 

It has been faiJ it cannot njean the wife, becaufe fhc is not 
the lad; antecedent; and I am fure as to the niece it may be as 
wt 11 to a Itraiigcr. 

But I apprehend her throughout is applicable to the wife j he 
cited the cafe of Tomkws verfus Tomkhis (i), lately before Lord 
Htniwicie } there was a devife of 50/. a-picce to three children 
of and yf. had four, and his Lordlliip decreed 5c/. to each of 
the four children of A, notwiihihinding. 

Mr. Weldon of the fame Cdc cited Hodgfon verfus Hodgfon^ 
2 Vern. 593. 

Lord Chancellor, 

If there is an abfolute want, or omlfTion of a devifee In a 
will, there no parol proof can be admitted. 

Mr. Solicitor General’s reply. 

Mr. Attorney fays, that the court muft determine whether it 
is one /)r the other by a probable conjecture. 

-I difier with him as to the rule of evidence ; and upon ftand- 
ard rules laid down in C/vywy's cafe, he lliall have it whom the 
teftator intended fliould have it, and not being certain whom he 
intended, it was held to be void. 

There has been no authority cited to impeach this rule. 

The cafe of Temhins verfus 'Tomlins is not parallel. 

For it did not fix which of the three children Ihould take, but 
that the word three was furplufage; and the court determined 
the teftator iniftook the number, and that the bequeft was fifty 
pounds a-picce to the children. 

That Item is introduflory'of a new claufe, and divides, fo far 
from connecting it with the precedent. 

Suppofc it liad been for natural life only, who could it be con- 
ftrued to mean then ? Tlic adiliti\.ii of her only llicws lie meant 
a woman iiiftead of a man. 

Lord Chancellor, 

I am of opinion this is fuch an omiflion as is not proper to be 
fupplled by parol evidence ; for notwilhftandiiig, wheic a perfoii 
has two fons of the name of John, it may be fuppliecl, yet not 
where there is an abfolute omiirion (2). 

Then it muft be determined by the conftruflion of the will, 
and there is no rule of law that prevents it from being fliewn by 
the coufiru^lion of the will itfclf. 

Firft, Confidcr it upon the claufe. Item, I give the ufc of 
500/. itock for and during her natural life, v 5 '^-. 

It has been rightly admitted on the part of the plaintilF, that 
the words for htr i^atural iii^ do import he iccaiit fomc woman 
t>r other. 


(f S. C. cited 2564. Vidertiam (2) Vide Basils v. Attorney Geaer/il, 
Slcefh K. Iheringtea, 2 VrJ. $ 0 ^. Sjel 6 it‘g ante 2 vol. Win A v. LitAfuld^ 

V. 2 Isio, Cha, Rt/i. 8 ^. Huh 37 ^* 


Then 
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Then confider the word her^ it muft be a word of reference, 
and but two perfons are named in the will; if right in my firft 
reafoning, it muft mean either wife or niece; to he fure 
does not name the perfon, dien lliall it refer to the wife or 
niece ? 

Though the teftator has faid no more than hev^ I am clearly of 
Ojnnion for the wife ; for the wife is the lall mentioned and the 


Jalt antecedent. 

The intention of the teftator is plain, he had no relations of 
his own for whom he had any regard, and therefore confidered 
her relations as his own. 

Would it be natural to make him prefer the tvife’s niece before 
the wife herfelf ? 

It is true the words to her ufe are left out in tlic beginning of It is not noiipf« 
the firll claufe ; but 1 am not fatisfied the word Item muft be 
conftrued as inclependant of the preceding claufe. ihuu d be con> 

ftrued as inde¬ 
pendent of the preceding claufe. 


Put it into Latin do uxori meos the lands and houfes, and then 
tfterwards do fs* Jego the five hupdred pounds ftock, the latter 
words would have been clearly in that language carried back to 
the former v/ords wiy ivife 

The manner of the (Jifpobtlon under this will muft be taken The wile was' 
notice of; who is the teftator principally taking care of for her 

life ? why, the wife, cipiil7Sng°’ 

(are of, and therefore ihe Is naturally^ meant by the word ktf* 


He muft naturally mean her for v/hom he had before been fe- 
curing the lands for life. 

The word her in every part of the w'ill befides means the wife, 
ponfulcrcd her as the woman he was taking the moft care of, and 
had her in his view', *«t’ 

Therefore, I am of opinion the wife is entitled, and decreed 
accordingly (i). 


(i). Reg. Lib, A. 1744. fol. 64^. 


Lucas EvanSf Augujl 6 y 1745, ' Cafe 87.' 

,. . . . C ] 

A By his will gives to the defendant his with the whole fur- >/.givrshisw!la 
plus, but if flie fliouid marry again, then that he fliould ph^s^/hh^er- 
quit and deliver up half of the furplus of his perfonal eftate to the fonai eftatef but 
plaintifl', the teftator’s brother, and his heirs, and that he flrall ifAemardes 
call her to an account for the fame, 

half to ftis bro¬ 
ther, and Ills hfirs: A bil} brought to difeover whether Ihe is marri-d; /he demurred to the difcovery, 
as it would lubjtiA her to a ferlciturc. ‘ILis tfing a eendi'hsiaJ JinutOU,n ;vtt of an tJijlCf jbemufi Jheof fit 
bus ftrfimtd the (ondkion} and tit dtmurrer was fvcr-iuitd. 

The 
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X>»eAa T, 
JSVAMS. 


The bill was brought in the prcfcnt cafe for an account of 
the moiety, and for a difcovcry whether the defendant was mar¬ 
ried again» * 

The defendant demurred to the difcovery, as not being obliged 
todifeover what would fubjeft her to a forfeiture. 

The defendant’s counfei cited Monim v. Moitins^ 2 Ch. Rep^ 
68 . and Ooancy v. Tahourdin^ before Lord Hardu'icke. (2 Tr, 
Mh, 392.) 

Lord Chancellor, 

The cafe ol Chancy v. J'ahourdin was exprefsly a forfeiture of 
the whole portion, and there the teftator was a father, who is 
bound by nature to provide for a child. 

But, confider this cafe, where the teftator gives a wife the 
whole furplus of his pcrfonal eftate, if fhe docs not marry again ; 
but if flic does, he limits over one moiety to his own brother, and 
directs that ftic fliail account for it to him. 

Then confider the provifion that he was making for every 
branch of liis family; it is within the rules and diilintlioiis in 
former cafes ; where it is a conditional limitation over of an 
eftate, there the perfon muft fliew tliat they have performed the 
condition, and cannot demur to a bill for a difcovery of it; the 
demurrer was ouet-ruled (i J. 


(i). Chanecy v. Ffnbiiiltt, 7 . Vef. 265. Botekr v. Allingtan, pod 457. 


Cafe 88. Pra?-/)) vefus Smith {i)y Ocloher 22, 1745, among the Cauje Fell 

thus. 


A. had an inter- 
KS-inneftSsutb - 
annuities 
during his life, 
and di^s before 
the Chr'i^mas 
half-jear be¬ 
comes due; the 
furebujer cf A.’s 
intcrcjiin bis life¬ 
time IK theje an- 


A Purchafer from an liufband of an intereft in new South- 
fea annuities during his life, remainder to other peifons, 
'which had been originally fecured upon a mortage, but by 
order of this court had been transferred to government fccurities) 
infifted, that notwithftanding the hufoaiul died before the Chriji~ 
mas half year became due, yet that he was entitled to be * paid 
proportionably, at tlie rate of four per cent, for the time the liuf- 
band lived, from Midjummer to the day of his dcatlx. 


nuitufi is nst en- 

titledto the CtuUlmas dividend. 


[ *261 3 Lord Chancellor, 

Had it continued If it had continued a mortgage, the purchafer would have been 
*u^afcfwo»»i* “'titled to the demand he now makes,bccaufe there intereft accrues 
nvebcsiiTnu- every day for forbearance of the principal (2) ; though notwith- 

tict 10 his de-’ ftanding it is ufuai in mortgages to make it payable half-yearly, 
mjuw, tor there ® . 

!u.ciiws every day for forbearance of the (irincipal. 


( 0 * RfSdEib, B, I744> fol. 477. (2)- 2 Fef. 673, Eehoardsv, Counte/s 

of Warvohky z F.iV. 176 . 


But 
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But Smth-fea annuities are by of parliament confidered ^ 
merely as annuities, and therefore the purchafer here is no more south/ea annaU 
iutitled to receive the half year’s dividend which did not be- /in are by »f 
come due till after the hulband’s death, than he would in the 
cafe of a common annuity payable half-yearly, where the an- fuch, andare 

nuitant I in whofe place he (lands) dies before the half-year is exiaiyinthe 
. ' , * % cafe of a com- 

COmpleted ( I )• nion one, pay¬ 

able half-yearly, where the annuUantdles before the half-year is completed. 


(i) So SherrarJ v. Sherranl, pofl 502. 
JVil/on V. Harman^ 2. Fef. 672. Amb, 


279. S. C. Retjhkigh, V. Maffertf 3 
Chu. loi. 


J‘oomes verfus Cunfet^ O^lober 25, 1745* 


Cafe 8gji^ 


TH E end of the plaintiff’s bill was, to be let into polLnion AleafcofSo 
of the premifles in queflion ; a leafe of a term which had brcn’^jn'cif* 
been granted for 60 years, as a collateral fccurity, being expir- a collateral fe¬ 
ed ; and that he may have a reconveyance of the faid premiU'es, c for 

and that the recognizance tlie fccurity for the 5500/. the money 
borrowed, may be vacated, or fatisfadliou tiiereof ackuowJcdg- expired j the 
ed upon record. plaintuTby hi* 

_ * l>.ll pray.'d to be 

let into paflcinon, and that the fecurity might be vacCed, or fatiifaftum entered on r.co.d. 'fh'ac~ 
toKnt dheShd to be tahn of the rente nehich Lave arcrued Jinre the txpiratwn of the Uaft, and teciived by tbt 
defii.Jant, and to be deduelcd out of the pyin^'pal^ inteteji^ and andthe fdAnttjf d.Liet-l to be tniitied t» 
el loiii-cyann oj'lhcinhei I'.anee oj" the ejiatc in juejUan, and pijj'cjji'/n on payment of’what Jhall be found due. 


Loro Chancellor, 

'rhis court will not iuffer, in a deed of mortgage, any agree¬ 
ment in it tq prevail, that tlic ellate become an abfoiutc pur- 
chafe in the mortgagee upon any event whatfoever ; and the rea- 
Ibn is, becaufe it puts the borrower too much in the power of 
the lender, who, being dilhvHcd at the time, is too imiinable 
to fubmit to any terms propofed on the part of the lender. 

'riiis, it is iiifiltcd, is become irredeemable by the length of 
time, and other confideralions. 

The court makes a dillintlion in the cafe of ILUeral fecurU 

tyy to indemnify a perfon in the purchafe of a term. 

'rhefe collateral fecurlties lie out a great length of time, and 
there is not the ftme inconvenience as where a perfon has been 
for a long time in poffeflion of the mortgaged premiffes, and a 
difficulty arifes in taking the account; here there is no difficulty, 
for the account to be taken is only fince 1739, after the term of 
fixty years %vas expired, and alfo another term of twenty-one 
years, and as the poflclhon of the premifes could not be como 
at till the cfHuxion ofthefe terms j they might conclude that the 
collateral fccurity extended to tlie term of lixty years, till they 
had confultcd with counfel. 

No bill has been brought to compel them to redeem, or fore* 
clofe. 

Lord Hardwicle declared, that the plaintiff was intiiled to a 
conveyance of the inheritance of the clbate in quellion, and 
t» the poffeffion thereof, upon payment of what (lutil be fouiid 
due} and directed tlie mailer to take an actomii of the lent^ 

^ e 


[ a 52 3 



Toomxs V. 
CoMSXT.' 


Cafe 90. 

8 - C. c .'d I 
Vcf. r. c 
An.b, 

756. 

Bill 10; :■ 1 ifj-. 
fj£tion i'' V. !{' 
in^uUii'j, 

done belt.re thi 
£gnmuit; s b 


t 2(^3 ] 


Jn Vrslff, the 
I'kive wAlieii is 
retov-redj in 
tiovei djmagttit 

Td ftay flte 

MTiifte, iindnot 
by w.(yof r<tCief 
f,)£);ioii of dami 
1 esjtiUu* ground 
ot'eomioginto 

Uklk COU11. 


C A S £ ^ Argued and Determirred 

of the premifTes in queftion, which have accrued fince the ex¬ 
piration of the leafe of the 6th November 1658, and been received 
by the defendant, and that wha,t fliall be coming on account oi 
the rents, be deduced out of what lhaU be found due for prin¬ 
cipal, intereft, and coils. 


Jefus College verfus Bloom^ Michaelmas Term 1745* 

T H i! hill was brought to have an account and fatisfaiflion 
foi \' die, in cu.ling down trees, agaitifl. the dcfcndanf> 
an affignec . ' ';e lelT'e <'f the college, after an alFignment of 

term, and for ’ 'afte done before alhgnment. 

anaflijr.fi r. i CVg of tlii’ cHlfgc, after the afljgnmcnt, and for wafte 
;i; ill" vit'-lL' t. . ' • I't, iluc cu: ilown the timbir, io dc.crmiucd by-if- 
.ic merely i u 1. ; ' ’'.oit, Ivitliouc j'Tjyiag 411 injtmdtioa. 

T if-r C. y. \ TCE eor, 

l';x.n i’m- <■ ^.eniiig of the cafe, tlie bill feems improper, and 
an of iioi’er i;, the r'iniedy. 

Where the bill is for an injuirflion, and Waflc has been al¬ 
ready committed, the court, to j.i event a douDie fuit, will decrcO 
an account, and latisl.iililuifl for what is paft. 

So, upon bills for dikovc.y of aflets, the court will decree an 
account, which the party is entitled to here, and is incident t 9 
the other relief. 

Let preevdents be fearcbecl, for if there are any, I will follow 
them, bat if none, I M ill not in,ike enr j his Lordfhip adjourned 
it to the firfl d.iy of taufafter term ; and upon that day, 
Mr. cited for the, plairitiii’s-, T P. IVms. 406. lijJJjc,p of 

Wif-t^/fer \cr[\s^ Knighty and i 1 *. IVttis, 240. Whtfuld \cxi\XS 

Bt VHt. 

Lord Chavcei i,or, 

The hrft qucliioti is, wlictlier bills ought to be entertained 
merely for fatisf.uflion for limh' r cut down, after the cllatc df 
the tenant that cut it down is ileW! mined, by aflignmeiit, or 
otherwife, wiihoiit pr.iyliig an i.ijnncllon. 

I am of rpir.ton they ought ii' 

Wafts is ii t~:ty and the nmeiiy iics at law. 

Tn an adlion of vvaftf, the /afted is recovered ; in aft 

a£lion of trover, ilumtiges. 


The ground of comii'g i'lto this court is, to flay tTie wafti,- 
and not by way of fatisf.ic'lion for die damages, but by way of 
prevemion of the wrong, whieli cou’ts of l.iw cannot do iti 
thtifc Inllances, wliere a prohibiitoa of waile will not ftridly 
lie. 

But in all tlicfe caf. s, this court Iia.s gone further, mcreljr 
upon the maxim of picvcnting rnultiplicity of fiiit.s, which is tile 
xeafon that dcLcrmiaco tl.is couit i:i many cafes. 

1 As 


V 




!n the Time of Lord Chancellor HARDWicict* 


i6$ 


‘ As in bills for account of aflets, bfc, that originally was only a 
bill for difcovery, which cannot be had without an account, and 
therefore the court will make a complete decree and give the par- co«npi<»t» 
ty his debt likewife. • decree in bills for 

an account of alTcts by giving the party hit debt likewife. 

So, in bills for injntiFlionSy the court will make a complete de- On bills to Hay 
tree, and give the party a fatisfii6lion, and not oblige him to a”***^' 

bring an adlion at law, as well as a bill here. complete decree,. 

and give the piffty Injured a fjtlsfaflioo. 


But nothing would tend to greater vexation, than to admit of 
fuch bills as the piefent, after the term is at an end (l) j and I 
am glad to find their is no precedent. 

It docs not appear in the cafe cited out of 2 P. JF’ms. that no 
injunction was prayed, I believe there was, and if fo, it is the w 


common cafe. 

It is, befides, dliTerent from the prefent, becaufc the plaintiff [ 264 jj 
tlicre was only intitled to a moiety of the mini s, and of the tim¬ 
ber, which was the principal matter, and therefore an account 
was ncccflary. 

The otJicr cafe was tlie cafe of a mine, which is a fort of iiiftancM 
trade, and an account was tJiercforc necefiary (2) ; and there are wha'c; die court 
many cafes, where this court have made decrees in the cafes of dtereed an 

. ^ , 1 1 1 I 1 - r r ■ ^ account m the 

mines, winch they could not have done in calcs of timber. cate of mines, 

which they 

. would not havi done In the cafes of timber. 


Therefore the prefent cafe is reduced to this, that it is a hill 
brought by the college, to have an account (after the determina¬ 
tion of the tenant’s cltate, he hating alllgned) of a little timber 
cut down, without praying an injunP.ion ; and I tliink it is fuch 
a bill as the court ought not to entertain. 

The next qiicflion is, as to cofis; and lam of opinion, as 
the pLiintiifis nut barred of his remedy at lav/, he ought to pay 
colls: befides, what th.e bi'l is brought for, is of fo fmall value, 
as to be beneath tliC dignity of the court. 

Another reafon is, that this fuit might have been brought in ''^sre thefuit 
the court of grand feflions in /P.i/cr, which has been often held, 
and this is a llrong reafon fpr difeouraging bills here; therefore, grand feffions of 
let the hill be difinided with cofts, but without preiudice to any “ **•*,* 

remedy the plaintilf may have at law. reafon fordit- 

* milling bilK here. 


(1) f'/Je Smith v, Cuoki’,poJI 381. (l) FUc StDr\ v.J^ord Wi.’tiif.r, antez vo!, 630. 
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■^Cafcpi. verfus Griffith, ’January 17, 


TheMafter be- died in 1738, had conveyed his eflate in 

ing of opinion, jLVX. Shropffiire to Mr, Hil/f for fccuring twenty-three thou- 
itracwvcyantx f*^d {Munds } the fame year, he charged his eflate in Shropjhirc^ 
by counfel for a and his eftatc in Jlnglefea^ with two thoufand pounds tnorcy 

5!!«Sonabk,"' ^ fecurity for twenty-five thoufand 

and ought to be pOUnds, 
firuck out; and 

having inferted a covenant only againff the follci’s own adfs, and reported, he approved of the draft as 
It nowftands*. The court, on exceptions to the report, ilire£led the mafter to alter his draft, by in- 
ferting proper covenants from W. againft her own aft,, and the acts ^ L. her devifor, as to fo much as 
Ihe vUl be benefited by the eftate deviled. 


[a<5S 3 


By two feveral feiilements, executed by Mr. Loyd, a confider- 
able time before his death, in confidcration of fourteen thoufand 
pounds, he conveyed his ShropJI/tre eflate to Mrs. H^er Webb, 
in fee. 

By deed-poll, he relcafed her from the payment of fourteen 
thoufand pounds. 

Afterwards, by his will, reciting the two fettlemcnts on 
Mrs. Hejicr Wchh, and the deed-poll, he ratifies and confirms 
the /aid fettlaneiits and rvknfe to her\ and then devifes to two 
truflees, and their heirs, all his manors, lands, Istc. in the illc of 
Anyjtfen, and county of Carnarvon, to tiie intent that they, or the 
furvivor, £5V. fhall, with all convenient fpeed, after his deceafe, 
out of the rents of his faid eflate, or by felling or mortgaging 
the fame, or by all or any th^ w:\ys or means afurefaid, raife fuch 
fum as fhall be fufiicient to difeharge the mortgage of the lands 
already fettled on Mrs. Webb, as well as all other my juft debts, 
and after the fame fliall be fo paid, he gives the fame manors, 
t^c. to his natural fon, and his heirs \ one of the truftees is dead, 
and the other has renounced, and adminiflration, with the will 
annexed, is fince granted to Francis Newton. 

The plaintiff, the natural fon, has brought his bill to carry 
the trufts of the will into execution, which were decreed accord¬ 
ingly, and referred to Maftcr Bcnmt to take an account of tlie per- 
fonal eftate, and of the teftator’s debts, and the perfonal eflate 
to be applied in payment of the debts, in a courfe of adminiftra- 
tion; and if the perfonal eftate fliould not be fufiicient, the defi¬ 
ciency dire£lcd to be made good out of the real eftate devifed to 
the truftees, and if the rents and profits of the real eftates were 
not fufficient, then the faid eftates fo devifed to the truftees, of a 
fufficient part, (hould be fold to the beft purchafer to be approv¬ 
ed of by the Maftcr, in which fale all proper parties were to join, 
and the money arifing by fuch falc to be applied to fatisfy fuch 
of the teftator’s debts as the perfonal eftate and rents would not 
fatisfy. 

Purfuant to fer’eral advenifements for fale, Mr. Andrews was 
allowed by the Mafter to be the beft purchafer of the Anglefta and 
Carnarvon eftates devifed to the truftees, at the fum of twenty* 
feven thoufand pounds} the report was confirmed, and the pur- 

chafe 
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chafe money paid into the bank, and he has approved of the ti¬ 
tle, and M. Andrew has been let into pofledion of the estates 
purchafed, and a draft of tlie conveyance has been prepared by 
4 he purchafer's counfel, with covenants agalnft their own a£ls 
refpe£l:ively, from Hill the mortgagee. Sir Edward Lei^hton^ 
fuwriving truftee in the will, the two ttujiees appointed by the de- 
*cree in thp room of Sir Edward Leighton^ from Mr. Loyd the plain¬ 
tiff, and^rom Francis Newton, adminiftratrix, with the will an¬ 
nexed, .and with covenants from Mrs. Hejler Webb^ as follow, 
“ that Mr. Hill^ and the fevcral perfons above mentioned, have, 
** or fome of them have, at the fealing and delivery of thefe pre- 
** fents, full power and authority to grant to the purchafer and 
** his heirs, the edates in Anglefea and Carnarvon^ and that the 
faid Sir Edward Leighton^ (!fc. have a right to fell the fame to 
the purchafer and his heirs.” 

She is made to covenant likewife^ for quiet enjoyment^ without any 
interruption by Hill, isfc, and by herfelf^ or by any of ihemf or by 
any other perfon or perfons lawfully claiming, or to claim by, from, 
or under them, or any of them, or by, from, or under thefaid Thomas 
Loyd, deceafed. Pierce Loyd, father of the faid Thomas Loyd, 
deceafed. Pierce Loyd, grandfather of the faid Thomas Loyd, 
Pierce Loyd, great grand father. Pierce Loyd great great grand<^ 
father, or nny of them, and that freely and clearly exonerated, &c* 
or by the faid Hefter Webb, her heirs, &c. and from time to time 
to he well andfuffciently faved harmlefs from all manner of former 
and other gifts, &c. and from all other fates, title, incumbrances, 
&c. made. See. by Mr, Samuel Hill, fAc, parties hereto, or by the 
faid Thomas Loyd, Pierce Loyd his father, &c. or any of them, 
or by any other perfon or perfons lawfully claiming any edate, 
right, tAc, in, to, or out of the premifes, by, from, or under, 
or in truft for them, or any of them, and likewife covenants, 
that the parties hereto, viz. Hill, Ice. and all perfons claiming 
from them any edate in the premlffes, or from 'Thomas Loyd, and 
fo on, to his great great grandfather, diall do any further a£t 
for affuring, &c. 

Mr. Weldon perufed the draft on the part of the grantors, 
and was of opinioh, that Mrs. Hefer Webb need not be a party 
granting, or that Mr. Hill fliould be faid to convey at her re- 
qued,^ut, at mod, only with her privity and confent, nor that 
(he could covenant for the title, or for quiet enjoyment, or for 
further affurance, and dru£l thofe covenants out of the draft. 

Mr. Booth differed in opinion with Mr. Weldon, and declared 
the draft fhould be redored as it flood before. 

The Mafler being attended on the draft of the conveyance, 
referred the fame for the opinion of Mr. Lane, who was of the 
fame opinion with Mr. Weldon. 

The Mader being again attended, was of opinion, that the 
covenants from Mrs. Webb were unreafonable, and ought to 
be druck out, and therein inferted a covenant againft her own aBs 
only, and on the 17th of 174;, made his report, that 

he approved of the draft of a conveyance between the parties 
of the edate in quedion, as it now dands altered. 

Voi.. III. R 


tbVV V. . 

OatvrtTiT. 
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L'^td V. Put tjie puTchafer not being content with the Mailer’s opi- 
G« weirti, ^ ptepared by his orders, and laid before Faxa- 

kerley^ who was of opinion, that a court of equity would not 
compel Mrs. Hejler Webb to enter into thefe covenants, a3> 
flie is not entitled to the deeds and writings relating to -thefe 
cflates. 

The purchafer took the ,followitJg exception to the draft 
of the conveyance as fettled by the Mafter. 

[ 267 3 “For that the covenants contained in the fald draft of 
the conveyance, mentioned in the report, from Mrs. Hejler 
Webbf for the title, for quiet enjoyment, and for further 
aflurance on her part, are ftruck out of the draft of the 
faid conveyance ; whereas the purchafer infills, that the Maf¬ 
ter ought to have let the fsid covenants from Mrs. W?bb have 
flood in the draft, or at leafl, the purchafer ought to have 
had fuch covenants inferted thcrcliiy as ivonld have indemnified 
him againjl any latent incumbnmees made 'by 'fhomas Loyd, or 
his anceftors, to the amount of fo much money as the faid 
Heder Webb fliould receive a beneficial intereft from, in the 
“ eflate in quellion.” 

Mrs. Hejler Webb did not appear by counfel, as not being a 
party to the fuit. 

The exception came oji to be heard this day. 

Lord Chancellor, 

A great number of fales are direfled by a decree of this court 
where there are no covenants at all. 

It has been faid by the purchafer’s counfel, that Mrs. Hejler 
Webb mufl covenant againit all the anceftors of Thomas l.oyd^ be- 
caufe it is a rule among conveyancers, where an eflate has been 
long in a family, that the vendor’s covenant mull go as far back 
purchafer of the eftate ; but where the vendor claims 
nant any further immediately under the perfon who brought the eftate, there he 
back thin from need not covenant any farther back, than from that perfon, bc- 
caufe whoever buys this eftate has the benefit of the covenants 
the bem-fic of in the conveyance to the vendor’s purchafer. 

the covenants 

in the conveyance to that perfon at the lime he purthafed. 
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Where the ven- 
4 or claims im¬ 
mediately under 
the perfon who 
bought the ef 
tate, there he 
need not cove 


Conveyances 
ma'.c urder a 
decree of this 
court, aie to be 
fettled by the 
like ittle as men 


I never heard, nor do I know of any fuch rule. 

Where conveyimees are to be made by a decree of thIsVourt, 
the fettleing them, to be furc, is to be by the like kind of rule as 
men of judgment among the conveyancers would diredb. 

of judgment among conveyancers v.-ould Jirc£t. 


• I cannot make an order upon Mrs. Hejler Webb to execute 
any conveyance bccaufe flic is no party in the caufe, and there¬ 
fore if it cannot be iin.illy fettled to the fatisfadlion of all parties, 
the purchafer mull he tliibharged, but then the purchafer by way 
of compenfaiion mull have all his colts. 

I 1 will cerjider the covenant ilfelj, 

f 2683 That Mrs. Hejler Webb fliould covenant, all the anceftors of 

Ofopiipt'n thit her devilor, S^c. ( fee the words in ike conveyance fettled by the pur- 

carrylrg t’lc cd- 

vciwin uo turihcr back Uua to the perfoa under whom clainu is fufficient. 


eharer*S 
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chafer's counfel)t would be carrying it too far, for it would be 
unreafonable to extend it to the firft purchafer, where a family 
ha ve bee n forfeveral generations jpi poflclfion of the eftate, for they 
juSyTuive had the benefit of the ftatute of limitations and other 
'oars in their favour, and therefore carrying it no far her back 
than to the perfpn under whom Mrs. claims is fufficient, 
and the counfel for the purchafer now fay they are contented 
with it. 

It is not a devife to her, but to truftees for the payment of 
debts, the material part of which is an incumbrance by mort¬ 
gage on the eftate given to her after his debts are paid. 

But it has been infifttM by the purchafer’s counfel, that it 
enures to the benefit of Mrs. becaufe the truftees have no 

beneficial intereft itor the mortgagee, and confcquently 
the c^ui qrte trujl has, and therefore the Mailer has gone fo far 
as to be of opinion, that fire ought to join in the conveyance by 
making her a grantor. 

As fhe is to join, the qucflion will be, how far fire is to 
covenant ? 


There are undoubtedly a great many cafes in this court, mere an eftite 
where a perfon covenants no farther than their own acfls j as 
where an ellate is decreed to be fold for payment of debts, and debt,, and 
no furplus remains, the court will not require the heir to no lurpius re- 
covenant any fartlier than his own afts ; the fame rule as to a “ 

tlevifee. nine any further 

tluQ his own a£ts; fame rule as to a dsvilee. 


But fuppofe fuch a falc was decreed, and after fale a con- 
fidemblc fuiplus comes to the heir at law or devifee, I believe 
there are fcveral inllances where they have been diretled to co¬ 
venant in the cafe of the heir, that neither he, nor the imme¬ 
diate anceltor under whom he claims ; and in the cale of the 
devifee, that neitJicr he nor his devifor have done any aft to 
incumber. 

Aor his devifor have done any 


But where th^ 
fuiplus is con- 
liderable, the 
huii muil cove¬ 
nant that neither 
he norhisimme' 
diatc .uiccftor, 
and ill the cafe 
of Ml? devifee, 
that neither he 
a£t to incumber. 


A good^cal depends upon the quantum ; for if the purchafe 
money a^ng from the fale of the Anglfea and Carnarvon ellates 
is tw^y-fevon thoufand pouiuls, and Mis. Wehb draws cut 
twenty-five thoufand pounds for the exoneration of the mort¬ 
gage upon the eftate deviled to her, Ihe m.ry be faid to be a de¬ 
vifee of that eftate. 

But if there are other debts befides the mortgage to be paid, 
that are a charge upon that eftate, then Ihe cannot properly be 
faid to be the devifee of the whole of that eftate, but of fo much 
as is left after the debts are paid. 

Lord Chancellor propofed to refer it to fome eminent convey- [" 269 2 
ancer, to confider whether the covenant required of Mrs. IVeldf 
is an ufual covenant, but her counfel refufing, made the follow¬ 
ing order, 

R 2 
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CASES Argued and Iktermined 


Love V. Let the exception be allowed, and let the Matter alter the 
OAirriTii. Qf conveyance prepared and certified by him, by in¬ 

ferring \h.QXQVCi proper covenants from Mrs. Hejler'Wehb againfi her 
own aBs) and the aSls of Mr. ^jomas Lloyd her devifor, as to , 
much as the will be benefited by the eftate. 


Cafe 92. Qyles verfus Wilcochs^ Barow and Nutt (1). 

O N March the 13th, 1740, this caufc, by order of Lord 
Hardwire, ftood at the head of the paper of that day, 
when he direfled the bilhagaintt the defendant Nutt to be dif- 
mifled without cotts, and as between the plaintiffs and the 
defendants Wilcechs and Barlcnv^ by confent of the plaintiff 
GyleSi prefent in court, on behalf of himfelf and the other 
plaintiffs, and by confent of the defendant Wilcocks prefent in 
court, and of Mr. Hodgfon of counfel with the defendant Barlow^ 
all matters in difference between the faid parties in this caufe, 
were by his Lordfliip referred to the award and determination 
of Mr. Cay and Mr, nomas Stepkenst and they were to make 
their award therein on or before the firft day of Trinity term 
next i and in cafe they could not agree therein, they were to 
name an umpire, who was to make his umpirage on or before 
the firft day of MichaeUnas term next; and fuch award or um¬ 
pirage was dirc£ltd by his Lordfliip to be performed by the faid 
parties, and to be made an order of this court ■, and no bill in 
any court of equity was to be brought againft the faid arbitra¬ 
tors, or umpire, and tlie injunction was ordered to be continu¬ 
ed in the mean time. 

(i) S. C. ante z vol. 14I. 


Cafe 93. 


Pack and Others verfus Bathurf^ July 1745. 


T ri E bill was brought for an account of \'ie pcrfonal 
eftate of the teftator Edward Baihurjly and tha it might 
be applied in a courfe of adminittratiun towards payment of 
the plaintiff’s creditors, and in cafe the fame fliould iii- 
fuflicient for that purpofe, that an account might be taken 
of the rents of the real eftate of the teftator, and fo much 
fold as might be applied in fatisfa£lion of tlic debts of the 
plaintiflE. 

tochar eaftira point in this caufe was, Whether a power to charge a 

mmfey wT** money, viz. 500©/. on land either by deed or will, and 

lAiid, by deed 

or will, 4na. executes it by a voluntary deed} the court in favour of tlic creditors of willconlider 
it as perfood alTets, and lay hold of it for their benefit (i). 


(I) l^ide^Baintett v. ff^ard, ante 2 vol. 
note. Troughmy.Treughtofif poJi, 6 ^ 6 » 


1J2, and the cafes there cited in the 

which 
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which had been executed by a voluntary deed of the 16th of 
Au eufi 1*7 28. fliould be confidesed as perfonal afiets ; and a cafe 
* 4 ris cited^ t^^re it was faid Lord Ta/iot was of opinion that it 
ihould. 

Mr. Brown the King’s counfel faid, that it was a very ex¬ 
traordinary determination; but Lord Hardwicie declared he 
would lay hold of it for the benefit of creditors, and ordered 
it to be referred to the Mailer to take the accounts of the 
creditors of Edward Bathurjif and alfo of his perfonal ellate, 
and that the fame be applied in payment of the debts in a 
courfe of adminiilracion; and his Lordlhip declared, that 
the defendants Lutman and Wyat and their wives, who claim 
the benefit of 4000 /. for their wives by the fettlement of the 
fatlier made before marriage, which has been ellablilhed by a 
verdift, are not intitled to the benefit of the fum of 5000/. 
under the truft of the term created by the deed of the 16th 
of Augujiy 1738, but being made fubje£l to the teftator’s ap¬ 
pointment, ought now to be- conlidered as part of his perfonal 
ellate (0. 


(1) Beg. Uh. B. 1744* fol. 378. 


Pack 

Batmukit. 


January 25, 1744. Rehearings. 


Cafe 94. 


Lord Chancellor, 

W HERE the plaintiff charges a fafl by his bill, which 
is denied by the defendant’s anfwer, and the plaintiff^ 
examines only one witnefs to ellablilh it, though the rule of the 
court is, where there is oath againll oath (1), that the plaintilF 
lhall not have a decree for relief upon this fa6^, yet this court, 
as well as courts of law, will fo far lay llrefs upon the evidence 
of a finglc witnefs, as it ferves to explain any collateral cir- 
cumftance. 

Albenhurji verfus JameSf February 3, 1745. 


Where a plaintiff 
examines only 
one witnefs to 
efiabliih a fiStt 
yet the court 
will fo far lay 
ftrefs upon diii 
evidence, as it 
ferves to explain 
any colbteral 
circumftancet. 


Cafe 95. 


T H E bill was brought by the plaintiff, a mortgagee, The defendant 
againll the defendant to redeem, who had one puny affignee of 
judgment and two prior, which he had taken an aflignment of ^,chw»e prior 
on the fame ellate, and for an account of tlie rents and profits in point of ame 
of the premilles in tjueftion, and for an alignment of the two ^rtgage***is*b- 

JudgmentS* titled to have 

intereft on the 

whole money, the accumulated fum which he paid for tbofe two judgments. 

Tt appeared in the caufe that the defendant had taken in the 
two prior judgments, by the defire of the plaintiff, who was 
not able to do it himfclf. 

R 3 
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CASES Argued and Determined 


AtHZWHVscT IjOKD ChANCELLOKj 

V. James. qucftioii is, Whether the defendant is intitled to hzvt 

intcrcft upon the whole moneys the accumulated fum wbuth he 
paid for the two judgments afligned to him prior tc the pla!^^ 
tifl’s mortgage. 

The fecond queftion is, Whether the proms the defendant 
had received upon all the three judgments ihould be applied by 
him, or only fuch profits as he had received by virtue of »he 
two prior judgments affigned to him by Ikomas Price. 

As to the firft, I am of opinion the defendant is intitled to 
have intered upon the whole fum, principal and intereft, though 
nor upon the general rule, but on the particular circumftances of 
this -cafe. 


Whare a irort- 
gage is a/Tigned 
with the ei)n- 
currence of the 
tnortgigor, the 
intereit} aid to 
the mortgagee 
by the u/Iignce 
fliall be taken 
at princi{ial,and 
cairy intcrcft j 


The general rule is, Where a man makes a fecurity on mort¬ 
gage, and there is an artear of intereft thereon, if the incum¬ 
brancer afligns the fame, with the concurrence of the mortgagor, 
the intereft paid to the mortgagee by the aflignee fliall be taken 
as principal, and carry intereft (i); but where it is affigned 
without the confent of the mortgagor, the aflignee muft take it 
only upon the fame terms with the affignor (a). 

odienvife 1/ aftigned without the mortgagor’s confent. 


This general rule admits of diftinftions upon particular 
circumftances. 

Here is an eftate to be fold by virtue of a decree of this court, 
and the defendant is reported the beft bidder. From that time 
he had as mucli reafon to confider himfelf the owner of the 
equity of redemption, as if he had been a purchafer of it upon 
* articles. 

It is the fame as if being confirmed the heft bidder by au¬ 
thority of tills court, where all the incumbrancers agree the 
defendant (liall be purchafer, and he takes an aflignment of 
all incumbrances by the confent of parties intitled to the eftate, 
and therefore he is a creditor for the whole principal fum: 
their confent is the fame thing as if they had begn made par¬ 
ties to the aflignment; this is ftrengthened too by ^at is {worn 
in his anfwer, that he defired the plaintilF to, tal^ them in, 
but he not being able to do it, requefted tlie deri^^ant to 
take them in. 

If the purchafe had gone off on the default of the defend¬ 
ant, I lliould then have thought he would not have been 
intitled. • 

I am of opinion for the plaintiff on the fecond queftion. 

[ 272 3 Three judgments upon this eftate, though defendant was a 
puny incumbrancer upon one of the judgments, being fubfequent 
to the plaintiff’s mortgage upon the fame eftate. 

(1) Smith V, Pmiirrtctt, I Cha. Ca. {z) Perferv. Huhbart, iCha. Rep.J%. 

67. Chkmberlain v. Cbamberlai'Hf ibid, Earl of Match (field V. Fit ton f I A’Jrr#. 

2$8. Gladman v, Hettclm^n, t Fern, i68. 

* 35 ’ 
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If a prior judgment creditor had continued in pofleflion of Aih*who*st 
this eftate, he would have been intitlcd before the mortgagee, but ^ 
he does not continue In pofleflion, for he afligns his judgment ditor in poffcf- 
teKtires»d^endant, and gives him pofleffion, then the defendant fion of the 
^ may be laft^o receive the poflelRon from tlie dates of the af- Tmo^agee/ 
fignment of that judgment only. afligns bis judg- 

* ment, th? af- 

fignee's po/Teflinn is from the date of the aflignment only, but the rents he has received Ihall be dedud- 
^out of what iltall be repotted due to him fur principal, intcreft and cofts. 


Indeed, if he had extended his own judgment, he would 
have had a right to have retained the profits received upon his 
own judgment; but as the cafe now Hands, the defendant 
muH make an allowance for the profits, therefore let the 
Mafter fee what is due to the defendant for the fum of 260 /. 
13/. 9 paid by him to Thtmas Price on his afligning the 
two judgments to him, and for the intereft of that fum, and 
to compute intereft for 150/. part thereof being the original 
principal fum, after the rato of 5 1. per cent, per ann. and for 
the remaining iio 4 13^. ^d. after the rate of 4/. percent, 
per ann, and take an account of the rents and profits of the 
premifles in queftion, which have been received by the defend¬ 
ant, and what fhall appear to have been received, to be dcdu£led 
out of what (hall be reported due to him for fuch principal, in¬ 
tereft and cofts ; and on the plaintiff’s paying unto the defend¬ 
ant what fliall be remaining due to him for fuch principal, in¬ 
tereft and cofts, he is to aOign the two judgments, and deliver 
the pofleffion of the faid eftate to the plaintiff. 


Pollexfen verfus Moore^ February 5, 1745. 


Cafe g6. 


M r. Thomas Moore^ in his life-time, agreed to purchafe m. to 
of the plaintiff an' eftate called Orchard in Somerfet/birey purchaf- :m 
for 1200 /. but died before he had paid the whole purchafe- p^i^tiffVfW 
money. Moorcy by will, after giving a legacy of 800/. to nool.tatdud 
tlie defendant his fifter, devifes the eftate purchafed,' and 
all his .ifferfonal eftate, to John Kempy and makes him his 

exeCUtoy (I ) . by wl il, atier 

. ' giving 800/. le- 

fifter, devifes the eftate purchafed, and :dl his perfonal eftate to J. K. and makes him exe¬ 
cutor t J. K. commits idtvjftatiit of the petfonal, and dies, and the purchafed eftacc defeends on 
B. X. his fon. The court, to give the legatee a chance of being paid her legacy out of the perfonal 
•flets, direds the plaintift' to take his fatisfaA'ion upon the purchafeS eftate for the remainder of 
the purchafe money. 


(t) Moore in his life-time paid 334/. 
gs. id, as part payment. The convey¬ 
ances were prepared and executed by Pol- 
lexfen and his mother, but they retained 
them as a fecurity for the refid oe of the 
purchafe money. Kemp paid a further 
fum of 150 1 . after Moere*s death. Kemp 
died inteftate, and thereupon admini- 
ftradon was granted of his perfonal eftate 
to Lord Orrevyy and adminiftration de 


honis non of Moore, was granted to Maty 
Moore his fifter. It appears from Mary 
Moore's anfwer, that Kemp had exhibited 
an inventory in the ecclefiafticat court 
and had thereby charged himfelf with 
1481/. 10 r. zd. and bad difeharged 
himfelf of S63 I. 8r. 4 s/. as paid to Pol- 
lexfen in full for the refid ue of the pur- 
chafe money. 

Mr. 


R4 



PoitSXTkM ▼. 
Mooax. 
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CASES Argued and Determiin^ 

Mr. John Kemp commits a devajiavit of the pcrfonal eftatc 
and dies, and the purchafed eftate defcends upon Bo^le Kmp hi 
fon and heir at law. 

Mr. Pollexfen brings his bill againft the rcprefentative 
real and perfonal cftate of Afoere and Kmipf to be ^a! 2 l the r$i 
mainder of the purchafe money. 

Mrs. Moore the fitter and legatee of Thomas Moore brings her 
crofs bill, and prays that if the remainder of the purchafe mo¬ 
ney ihould be paid to Mr. PoHexfen out of the perfori.il ettatc '.‘f 
Moore and Kempf that Ihe may Hand m his place, and be con- 
fidered as having a lien upon the purchafed eftate for her legacy 
of eight hundred pounds (i). 

Lord Chakceilor, 

The vendor of this eftate has to be fare a lien upon tlie cftate 
he fold for the remainder of the purchafe money, for from the 
time of the agreement, Thomas Afoot e was a truftee as to the 
money for the vendor. 


Fran the time i ne vendor of 
i^the agree- hc fold for the re 
of the agree 
eftate, liie ven- money for the ve 
4ee it a trufi«e 

aa to the money for the vendor (a). 


Bat this rule 1, 
confined merely 
to the vendor 
and vendee, and 
will not extend 
to a third peiito. 


But this equity will not extend to a third perfon, but is only 
confined to the vendor and vendee} and if the vendor fhould 
exhautt the perfonal aflets of Moore and Ktmpy the defendant 
will not be intitled to ftand in his place, and to come upon the 
purchafed cftate in the poiTeftion of Kemp's heir. 

But then the heir of Kemp ftiall not avail himfelf of the 
injutticc of his father, who has wafted the aflets of Aloore^ 
which (hould have been applied in paying the defendant’s le¬ 
gacy (3). 

Thcrc- 


1 1 ) PolkxfeH in his anfwer to the crofii 
bill lays, that he did not recoIIeA, that 
any foimal pofleflion was ever delivered 
to Moore ; and though it was agreed that 
Moote Ihould have the pofTefiion from the 
time of the contraA, yet upon Moore's 
requeft he {Podexfen) had ht and tepatted 
the premifles, and had received the pro¬ 
fits upon Moore's account. 

(a) Vide Chapman v. Tannet, I Pein, 
afiy. Green v. Smith, ante i vol 573. 
IPalker v» PteJ^ick, z Vtf 622. Fordtff 
S.Scrugbamy Cited jimh. 726 Fanveliv. 
lieehsf thii, 724. Blackburn v. Grtssfon, 
1 Bro, Cba, Rep. 420. Cater v. Pern- 
broke^ 3 Bro Cba, Rep. 282. 

(3) His Lordlhip directed the Mafier 
to take an account of what theplaintiif 
had received on account of his purchafe 
money, and of the rents and profits of 
the faid eflates received by him fince La- 
djt de^ 1737 il and to compute intercil on 
the refidue of the purchaie inon^ due at 


Lady day 1737 ; and what Ihould appear 
to have been received of the faid pur- 
chale money, and of the rents and 
profits of the faid efiates to be applied in 
the firft place in finking the intereft, and 
then the principal of the faid purchafe 
money. And his Lordflitp. declared, 
** that the refidue of the faic^urchafe 
“ money and the intereft thereot ought 
** in the firji place to be paid out\f the 
** perfonal eftate of the fatd Il}omas Mm t 
His Lordftiip then dire£ted an account to 
be taken of the perfonal cftate of Jbemas 
Moore come to the hands of Kemp^ Mary 
Moore and Lord Orrery^ and that what of 
Moore's perfonal eftate Ihould appear to 
have come to the hands of Kemp ihould 
be anfwcred out of his perfonal eftate in 
acourfeof adminiftration; and in cafe 
it iboald appear, that Mpot'c did not leave 
aflets to pay what (hould be fo.due for the 
refidue of the purchafe money, and all 
bu other debts, legacus, and funeral $x~ 
3 pentts } 



lA thi ai Jjot^ OianccUof HaIu^^cIRII^ 


Therefore the eftatc which has defeetided from ^oin Kmp, ^*^^*JJ* ’• 
the executor of Moore^ upon Bo^jle Kemp^ comes to him liable to 
the fame equity as it would have been againft the father who has 
inifaj*p'*«d^^he perfonal* eftate \ mnd, in order to relieve Mrs. 

Moere^ I wli}'.^ire£l PoHexfen to take his fatisfafiion upon the 
purchafed eilate^^caufe he has an equitable lien both upon the 
real and perfonal\A:ate, and will leave this lail fund open* that 
\Mr8* Moore^ who can at mod be confidered only as a fimple 
cSitUiOL(k creditor, may have a chance of being paid out of the 
pcrfonal alTets* 


penies', or if Aich perfonal edate of Moere came to his hands, his Lordlhlp declare 
was notnew fufficientto pay the fameby ed, that fuch deficiency ought to be 
reafon that the ailets of Kemp were not made good out of the purchafed eftate, 
fufiicient to anfwer fuch part thereof as Rcg.Ltb.B, I745> fot 283* ^ 


Hteks verfus Htcksj November 22, 1744. Cafe 97- 

r ?74 j 

I T was moved that Mr. John Applegaih^ the receiver of the ^ **1*''^*? 

rents and profits of the edates in quedion, may be charged 
with, and pay to the plaintiff intered lor the furplus rents and who h#d no 
profits, during the time the fame remained in his hands, and 
which were not placed out by him at intered. *out the furpiiu 

of the rents, 

whrn 'the ftme fiionld amount to a competent fum, on tovemment or other fecurities, having never 
placed It out at intereft, according to the deciee, the court directed, that be Ihould pay interet at 4 /, 
ftr (M, from the tune of the decree, till the mfuit came ot age ( 1 ). 


Mr. Applegath was appointed receiver in 1729, upon the nth 
of February 1733, ** ordered by the decree in the caufes, 
that the receiver, during th« infancy of the plaintiff, who had 
no tedamentary or other guardian, fhould place out the furplus 
of fuch rents and profits, when the fame diould amount to a 
competent fum, wuh the approbation of the Majler^ on govern¬ 
ment, or other good fecuntics, in the namc^ of trudees, to be 
approved of bythe Mader, and that the fame diould be paid to 
the plaintiff ^len of age. 

Lord C ianclllor, 

I am of ’opinion, that the receiver mud pay intered at four 
lOT the furplus, rents and profits from the time of the 
oSSttiva February 1733, till the infant came of age. 

fiecaufe where there is no tedamentary guardian, or any 
other appointed, it is the only care the court can take in fuch a 
cafe, that the mod may be made of an infant’s edate during 
his minority. 

'Fhere have been fcveral excufes made for the receiver. 

Fird, That the exprefs direction of the decree, is, that the 
receiver diall lay out the furplus rents, isfc, ‘with the approba^ 
ton of the Mafler m trujlees^ namt to be approved of by htm j and 
f 

(1) So Earl of Lonfdede v. Cbmcht 3 Bro* Cba, Rep. 41. See Adamt v, CAe, 
mte 2 vol. 106. 





CASES Argued aB|d Determined 


St: 


flie*s V. therefore, as the Mafter gave no dire^ons, he could not do it 
Hxcxs. Jijjjjfelf, 

is no ercofc But there is no force in this argument, becaufe thefc words 
ftVr* decce are merely of couKe, and the neccirarjsJb!Iflin*f&of 
ikinotgivtany Mailers may bc fuppofed to prevent them fra#ff attending to 
sBreftioiw about every minute particular in a decree, and it wp the duty of the 
^s^tyto*re rccciver to remind the Mailer, to lay out the furplus rents, as 
mind the M^iiler oftcn as it aiUountcd to a competent fum. 

toljiyeutthr 

lurplus rents when it amounted to a compettiit fum. 


That buildings * Another excufc was; that there were large bulltlings and 
and farms arc in upoj, cftatc, which were in a ruinous condition, and 

Hon, and tenants ^c^y often tenants breaking, and that it was neccllary for the 
^.ailenbrraki g, receiver to keep the balance in his hands for rebuilding and rt- 

accident of empty faims, which niuH coll a 

iag the bilance good deal in Jlodwg. 
in his hands, fur 

atisnotto bc fuppofed he could exhiult the uhok received fiom the renC‘ of ihr cftatc. 


t *^75 3 ^ Iliould allow this to be an excufe, it would be attended 

with very ill confequcnces, for then every reaiver of the rents 
and profits of real ellatc would pretend repairs were neccllary; 
• but it is impoffible to fuppofe, though tenants are very fond of 
buildings, and repairs, that the receiver could in thio cale ex- 
haull the money received. 

A third cxcufe, made for the receiver, or rather a defence for 
him was, that on the 23d of Augujl 1743, (the infant coming 
of age but two diys before) the receiver fettled accounts with 
the plaintifl”, delivered up hi® vouchers, gave him copies of all 
the accounts pafled before the Mailer, \£l. that the plaintilF 
looked them over carefully, admitted the balance to be right, and 
received the fame without any objection. 

and receiving it 

Without objidtion, had no weight, as this tranf-ftion was two days only after he came of age. 


The receiver’s 
fettling the ac- 
oounis anc. dL> 
livering the 
vouchers to the 
laintifi whin 
ecame otage, 
nndhis admitting 
tve balance, 


This does not weigh w'ith me at all, for moil ,YOung gentle^ 
men arc apt to pafs accounts when they come of age, without 
looking into them, and arc tempted to do it in order to get the 
balance from the receiver into their own hands. v 

Upon the whole it is very neceflary for the fake of tntr^iic 
ticc of the court, with regard to infants, that the receiver in this 
cafe, from the time of the decree in 1733, fhould, for his negli¬ 
gence in not putting out the furplus rents, pay interell to uie 
time the plaintiff came of age. 

His Lordlhlp dire£led the Mailer to enquire what fums of 
tnoney the receiver ought, or might reafonably have laid out at 
interell, for the benefit of the ellate, and that for fuch fums, 
the receiver fhoiild be charged at the rate of four 
cent* (i). 


(1) Rig,Lib. A. 1744. fol. 72. 
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Slrihley vcrfus Haiuhey November 28, 1744. 


C.ife 98. 


M r. Neii.vthnm moved for a writ of affiftincc to the (he- After a writ of 
nfl of Cjrtiwall', there had been a writ of execution txecurionofa 

of the decree ftrved on the defendant, and there had been an * 

_. ^ 'an attachment 

uk'tfhmcnt. fuvedonthe 

drfrndant, t&O 

plaiJilj/r miy hive an mjunfiion to the d ftnd mt to deliver polT (Ti m, aoJ next a writ of a fU i fa nc e t#, 
the Iheiift, Lommanding him to be aidn^ in putting thi, plainttft in loircflion. 


Lord Chancellor, [ 2y6 ] 

There muft be an injun£Vion to the defendant to diliver pof- 
feflion, the deuce beinc; for pofieffion, and then a wiit of 
afliftance diredted to the fliend eomnundmg hiai to be aiding 
and aflifting to put the plaintid m pofleflion (i). 

(l) Vtili RobotJtau V Rcui, au\ i 454. Fotibl. Fcatjt qf Ejuity 31, 
vol. 543. Pin V. Lord BaUmott, 1 J ej. 


Honeyivood verfus St/u.'t, Duembu 174^. Cafe 99. 


T his caufc came before the couit upon exceptions to the 
Mattel’s report. 


in^ •N.'t enjojinj 

rile office of or will 1 inv bodvhiUiit in truft for him , H put the bond in 1 ii, r&.biiqgf 

a bill tor an iiijiiniftion, and a crols bill 1 brought by if. to dilu vu wmtiur 1 htll the offivC 
in tiuft tor 6 li, inlifttd in his antwir Ik. wis n t obliged to ditiovcr whit would fubjiA him 
to the incdpjcities ot the Itviral idt ti vacuc i leal in parliament oi i niLmbct'a accepting a pL^e. 
JJe IS not ofligid to make the dijtoitiy. 


The exception was, for that the defend ints have not fet forth 
whether one iLvofiill did not hold the ollice of in 

truftTor th^efeiidant Silwin. 

' Mr. hid given bond to pay 800/. a ycir during his' 

enjoying the office of or w hilft aaiy body held it in 

trull for him. 

^ The bond was put In fuit by Homy’ivt<r,l. 

The bill was brought* by Stlum for .in injuntflion, and the 
CTofs bill by H. to difeover whether Lvcrfalt held the olhee in 
truft for Selwttt, 

Mr. infifted in his anfwer, that he was not obliged to 
difeover that which would make* him liable to the inc ipaciiies of 
the 12 13 t. and other a£ls that vacate a feat in parlia¬ 

ment upon a member's accepting a place. 

Loro Chancellor, 

The defendant has done right in infifting upon this matter in The defendant < 
his anfwer, he could not demur to it, bceaufe that would have 
been admitting the fa£ts to be true. he couid'IU 

have demuiretl 

to this matter, becawfethae wouU have been aJinittirg the £i&s to hai. bt un ttae* 

I think 
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Hojitwoob J think he Is not obliged to make the difcoverjr. 
w. iiwiK. objefted, that the plaintiiF in the original bill 

coming for equity, ought to So equity, and difeoy^r^hether 
the office is held in trull. 

But I am of opinion it has no weight. ^ 

^ It has been faid that Sdwn might difeover whether Everfalt 
did not hold in trull for him during all the lalt parliament, ^ i 
that this could not afFe£l his feat in parliament now, 

lioldiatniftfor 

bim danni all the laft parliamenti as it would ficdl his feat now, for as £. is ftill in pofllflion of the 
place, tbcHottfe of Commons would Seltive F. \ truftec for S. and declare hu feat void. 


[277 3 

J. ihall not b* 
compelled even 
todilcoverwhe- 
Aer£.didnot 


Ills Lordftiip declared he ought not to difeover even this (i), 
becaufc if he did, upon an application to the Houfe of Com¬ 
mons, they would certainly bdicve Evitfally who is flill in 
pofltffion of the place, is a truftee for and declare Ins 

feat to be void. 

,(l) So Haut/on V. Soutikottf ante l vol 539. 


Cafe 100. 20, 1745* 

A Bill brought by fome of the members of a voluntary fo- 
ciety againil others of the fame fociety, to fettle and adjufl 
fome difputcs between them as to the place where it is to be 
holden, and other matters. 

Avoluntory fo- They entered firft into this fociety in 1709 , and have printed 
Iotowidi*Mm- * 1 ^® government of the fociety; among 

tentiontopro It is to be held vieekly at one particular vidualling 

^ by a weekly houfe; upon the deatli of the mafter of the houfe, the 
ftteh**urthV*”^ ftewards ot the year went away to another houfe, and took 
memben as the box, fsfi, 
fllould become 

aeceflicous, and ihcir widowi, is in the nature only ef a private charity, and jot aeceb'ry tke 
Attorney General Ihould be a party. \ 

TJie intention was to provide by a weekly fubfeription of 
three pence a-picce for thofe m ho fhould become neceffitous 
amongft them, the lame, blind, and the w idows, 

Mr. Attorney General objected for want of his being a party, 
as looking upon it to be in the nature of a charity. 

Loro Chancellor, 

This is not fuch a fociety as makes it necefTary for the Attor¬ 
ney General in behalf of the crown, to be a party, in order to 
fee the right application of the money, but is in the nature only 
of a private chanty, and therefore Ae objeilion muft be over¬ 
ruled. 
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Laiuley verfus Hooper, November I9, 1745. Cafe fOI* 

T II E plaintiff being a younger fon of Sir Thomas LavoUy , 

deceafed, and intitlcd to an annuity of two hundred aiS»'hV* 
pounds a year for dife, out of tlie eftate of Sir RtAert Lawley S. C. citol* ' ^ 
his elder brother, (for further fecuring of which. Sir Robert, : 

being only tenant for life, had likewife entered into a bond in ' 

the penalty of 2000/.} having by his indiferedon, and when this cafe 
about 21 years of age, involved himfelf in debt, and being a 
prifoner in the Fleet, and (as he flated by the bill) having no nuUy he mnieil; i 
means of delivering himfelf from a gaol, and the dilEculties he o«ghttpbere- "f 
laboured under, than by difpofmg of the whole, or fome''part ^yme^nt ’ 
of the faid annuity, he, by indenture dated the firft of June 1050/. 

1727, fold to Rowland Davenant one hundred and fifty pounds f^*"***^^- ■ 
a year, part of the faid annuity of two hundred pounds, in ; 

confideration of one thoufand and fiity pounds: In the deed * 737 * ^ 
there was a provifo, that if at any time the plaintiff ihoxild deftre 
to pur chafe back the faid three-fourth parts of the faid yearly any fum* were ^ 
rent of two hundred pounds, and Ihould give fix months no- fdvanced 
tice in writing to the faid Rowland Davenant, his executors, p"^ndff*, life, ; I, 
t^c, and (hould, at the expiration of fuch notice, pay to the theyihouWb« ' ■ 
faid Rowland Davenant, his executors, l^c. one thoufand and cmI» 

fifty pounds, (then all arrears of the faid annuity being paid) the ia^ 

faid Rowland Davenant, his executors, Csfc. would re-aflign to ^ 

the plaintiff, or his affigns, free from incumbrances. of 

After this deed was ingroffed, and when all parties were met fuse (i). 
for the execution of it, Rowland Davenant infilled upon an in- 
dorfement being made on the bark of the deed, and figned by the 
plaintiffi that in cafe the plaintifl’ lliould re-purchafe or redeem 
the faid three-fourth parts of the faid annuity of two hundred 
pounds, the fame lliould be upon payment of one thoufand and 
fifty pounds, and feventy-five pounds,, and all arrears, which 
inilorfj^ment t^ plaintiff charged he confented to, by reafon of 
ihi^iLflreJfcd cifcutnjlanccs he was in at that time. 

When the plaintifi' executed the affignment he was in perfetfl 
health, and under the age of 22 years. 

Mr. Rowland Davenant received the three-fourths of this an- 
■'.,t».iy, being \^q 1 . per annum, to the time of his death, which 
li.ippened in Oitobtr 1737, and the defendants, who are hisexc- 
cuuns, have received it ever fiuce. 


(0 The principal cafes on this fub- 
jeft are as follow, BarnarAtJhn v. iiVr- 
^<iod,ante2 vol. 133. Stanhope v. Cope, 
ants 2 vol. 231. ll'tllis v. 'Jerntgan, 
ih:dt 23** Longurt v. Semota, i h'ef 
402. Cavcfley v. Dudley, pojl. 541. 
FUyer V. Sptrard, Amb. 18. Searle. v. 
Ca'pentc!, Anib. 242. Gnvynne v. Heatmu 
I Bro, Cha. Rep„ l. Itnham v. Child, 


ibid. 92. Vaughan v. Thotnas, ibid* 55l6«, 
Henl^ V. A£loa, 2 Bro. Cha. Rep. .17, 
Heath cote v. taigmn, ibid. 167. Grifiih\ 
V. Spratliy, ibid. 179. in note. Lot'd' 
Portmore v. Morris, ibid. 219. Hare V.' 
Sherwood, 3 Bro. Cha. Rep. 168. Witlf 
refpeft to the nature of an annuity as dif* 
tinguifhed from a feurity for. nmnev, fefl^ 
the Ffay on Ujh and Trufs, 367. 

■ ' T}0 
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The plaintiff lias now brought this bill for an account of what 
was due to the defendants as reprefentatives of Mr, Davenafit, for 
principal and intereft of the tl^ufand and fifty pounds, and of 
C m J what defendant had paid for the infurance of the plakitifT's life, 
which, by his bill, the plaintiff fubmitted to allow; and that up¬ 
on payment of what fliould be due, the defendants might re-af- 
fjgn the faid annuity to the plaintiff, or as he fhould diredt, free 
from incumbrances, with all the feeurities given by Sir Robert '' 
Laivley, for the due payment thereof. 

The defendants, who were the executors of Mr, Roivlatid 
Davenafit, infilled, this was a fair tranfadlion, that it was a pur- 
chafe, and not a mortgage, and the plaintiff was not intitled to 
re-purchafe, but on tlie terms of the deed and indorfement: They 
infified Mr. Ro^vland Davetiant knew nothing of the plaintifi ’s" 
being in gaol, till after the purchafe was agreed for, and faid, the 
reafon of his infilling on the indorfement was, becaufe no time 
was limited in the deed for the plaintiff to repurchafe the fame, 
which was contrary to the ufual forms of fuch provifoes, and 
that it was not worth his while to lay out one thoufand guineas 
upon the terms of being paid off foon •, and they alfo infilled, 
that one thoufand and fifty pounds was the full market price for 
the annuity, efpecially as it was only fecured by a perfonai fecuri- 
ty, in cafe of the death of Sir Robert Laivley, 

Lord Chancellor, 

There has been a long flruggle between the pquity of this 
court, and perfons who have made it their endeavour to find 
out fehemes to get exorbitant intcrell, and to evade the ftatutes 
rufem“caires of ufuty *. The couft very wifely hath never laid down any 
which beyond which it will not go, left other means of 

id«y wilTnrt go, avoiding the equity of the court fhould be found out: Thcre- 
tfiwfear the forc they alw'ays determine upon the particular circumftanccs 

' ^orbitentln wherever they have found the leaft tindlure 

' Weft ftould of fraud in any of thefe opprcllivc bargains, relief hath always 
' lf> 4 Ottcother been given. 

mean* to avoid ° V. 

the cfoicy of this court. ^ \ '*♦ 

In this cafe there arc t'.yr> qutftions to be confidered, fijft, 
whether this affignmcnt of the lirft of yunc, 1737, is to be con¬ 
fidered as an abfolute falc, or as a feturity, or lo.in. , _ 

Secondly, whether there be any ground to relieve againft it, 
admitting it to be a fale. 

AftrongfooH- x\s to the lirft, I think (though there is no occafion to detcr- 
dationtoGonfidiir mine it) there is a ftrong foundation to confidcr it as a loan of 
l^^imfto^Acfe ^ really believe in my confcicnce, that ninety-nine 

W^nsaro * * in i» hundred of thefe bargains are nothing but loans turned into 
wrely loMs, this fhape to avoid the ftatutes of ufury. 

'Jtet turnsd into./' 

ttu* Aape to aVbid the ftatute of ufury. 

j[ a8o I Here w'as an extravagant young man, who had been twice in 
prifon, was committed to the i’Vce/the 2d of yune 1736, and 
difeharged the ill of November 1736 j was again a priloner the 


Tht coart hath 
very prudently 
avoided laying 
down any gene- 



dn and repurchafe, and in the i.Klorfencnt ar: ttfed promifeuoufly, which Ihews the parties the^fi- 
SOaSdered i« asa power to rsd.c.'u. 



ill the Tune of Xor^<^tanci^ot 



7th of March 1736-7, and this produced the bargain: the deed 
bears date the ift of June 1737, and he is difcharged out of the ^*** 

Fleet the third: The provifo in the deed ufes the word repur- 
chafe (I), But there is very little difference in reality between the 
meaning of the word redemption and repurchafe; one of the 
witnelTes (Sparrow^ the defendant’s folicitor) ufes the word re¬ 
demption i and I take the word purchafe, ufed in all the other 
depofitions, to be only a cant word, meaning a fale or mort¬ 
gage ; and the indorfement on the back of the deed ufes the 
words repurchafe and redemption promifcuoully, which plain¬ 
ly fliews that it was confidered by all parties as a power to re¬ 
deem. 


■ Hut it is objc£ted, that this is not to be confidered as a n^ort- There being m 
gage, becaufe there is no covenant in the deed to repay the mo- pty'the'nwn^eyfc 
ney ; but that obje£tion is not well founded, for it is not necef- does notmalceU 
fary s all JVelflj mortgages are without this covenant, and fo are lets * morcg^^ j 

moft copyhold mortgages ( 2 ). and moft wpy. 

hold mortgages, have not this coveaaav 


Another ohje£tion which has been made, was, that a man 
mull be 0§t of his fenfes to lend his money upon annuities for 
a life, which may drop the next day, and fpeaking abftra£led- 
ly, and merely on the nature of annuities for life, there feems 
to be weight in this obje£lion f But every body knows that this 
cafualty of lofing the principal, is ftcured, by infuring the life 
upon which the annuity depends. 

But it is faid that every life cannot be infured; indeed, the 
infurance offices will require different terms, according to the 
life, but flill they may be infured, and it is admitted that this 
life was a good one. ' 

But titere are two circumftances more, which fliews that this 
was intended and underftood as a fecurity: When the parties 
met to have the deed executed, it was obje£led by the lender, 
to the terms of the condition to purchafe back, that it was made ' ■. 

to be at any tinifc, and he faid it was ufual to reilrain it to a ccr- 
ta«i"^eriod of*^time. 

What does this import ? It is plainly the language of a lender 
of a fum of money : Another circumllancc is, that he inCfled 
upon the payment of feventy-fivc pounds more, and would have fix 
months notice; the confcquence of this was, that he would have 
this time to.find out another hand to take his money, and would 
have intcrefl for his money during thofe fix months, but upon 
payment of feventy-five pounds more he might redeem, which zSi 3- 
was the fame, as faying, you fliall give me fix months notice, 
or pay me fix months of the annuity. 

Therefore, upon all the circumllances, I think this was, and LwllWwir^* 
is to be taken as a loan of money, turned into this fliape only 
to avoid the ftatutc of ufury; but I do not think I am under any in^thc value uf 
abfolute neceflity to determine this point, for I am of opinion, annuities 
that this is fuch an agreement as this court ought not to fuflcr to l /> 

ilaud, taking it as an abfolute fale. dier, his hcen 

entirely caufed by the de Jers in chcle annuilirs, 

.,(1 ) V\Je Atnh, 24.3. (j) Fltle Yates v. anti 2 vol. 363. 


t 


An. 
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X.AWIXV V. An objection was made, that greater inconvenience would fol- 
Tbe*vMUtion of from fuch a determination as this, becaufe it w'ould oblige 
die term was all annuitants of this kind to fell abfolutely } but I think no incon- 

enfue, it will rather hinder fuch au- 
tiff'sdiftrefsr**” from felling at all; and I believe in my confciencc, 

and infers the that the difference which is now made between the value of an- 

whoie cafe, the jjuities fot oue’s owii life, and that of another, has been entirelv 
the agreement riLiii- Vr •• * ' 

•night to be to. cauied by the dealers in thefe annuities, 
tally fet afide. 

But conGder the circumilances of this cafe, fuppoGng it a fale, 
there w'as no pretence for the addition of 75/. this was not au 
intereft which was growing better, on the contrary, every year 
the plaintiff lived it was growing worfe; and yet he is made 
to agree to pay 75/. more for the repurchafe, as if the annuity 
was worth more after three years of his life was fpent, than 
it was at the time of the purchafe : The plaintiff was then a pri- 
foner in the Ffeett and in diftrefs, and was forced to fubmit 
to thefe terms, he could not tlicn oppofe them, and therefore I 
conGder the variation of tlie terms of the agreement as taking ad¬ 
vantage of his diftrefs, a variation for which there was no pre¬ 
tence, and a rnofl unreafonable thing: If then, this waf unreafon- 
able, it infects the whole cafe, and the relief muff, be by fetting 
aGde the whole agreement. 

Therefore I declare, that, under the circumftances of this cafe, 
the plaintiff' is entitled to a redemption of the fum of one hun¬ 
dred aud Gfty pounds a year, part of the annuity of two hundred 
pounds, alTigned to the defendant’s teftator the Grft of yu/ie 1737, 
and that it ought to be reconveyed to him upon the payment of 
the fum of 1050/. with the legal intereft, for the fame ; and let it 
be referred to the Maffcr to compute intereft upon the faid fum, 
at the rate of 5 per cent, from the firft oi June, and let 

him enquire whetlier any thing hath been paid by the teftator in 
his life-time, or by the defendants Gncc his deceafe, for the infur- 
aiicc of the plaintiff'’s life 4 and let what fhall appear to have been, 
or ihall be reafonably fo paid, be added to the pVincipal fum of 
one thouGind and Gfty pounds, and carry intereft at the'^fame 
rate from the refpe£live times of paying and advancing the fame ; 
let him alfo take an account of all fums of money received by the 
[ 282 3 defendants’ teftator in his life-time, and the defendants Gncc his 
deceafe, upon account of the faid annual fums of one hundred' 
and fifty pounds j and let what fhall be fo found to have been re¬ 
ceived be applied, in the Grft place, in payment of the intereft 
of the faid fum of one thoufand and Gfty pounds, and afterwards 
in finking the principal; and if it fliall appear that the defend¬ 
ants are over paid, then they are to repay and refund, and the 
defendants are to reconvey the faid annual fum, or annuity of one 
hundcred and Gfty pounds, free from all incumbrances, by the 
defendants or their teftator, in fix months after the Mafter' fliall 
have made his report, and at fuch time as the Mafter (hall appoint, 
p and deliver up all deeds, is’e. and in default of payment by the 
plaintiff', his bill to be difmiffcd with cofts (i}. 


(i) jReg. Lib, B, 1745. fol. 104. 
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N. B. It was urged for the defendants, that they ought to be 
tihowed for the infurance of the plaiiuifl'*s life, tliough it was not cow^wU 
hflually infured ; but Loid Chubccltor would not <illbw it; and not Jiow my 
tiote .dib, he decreed this redemption as above, without cofts. tWngonaccouajE 

' * ofjiUurancf, 

unicf& the hfe be aduJtUv iafuted. 


Shejfiild verfus l.oril Orrery and o-'hrj', Decemter 4, 17 Cafe 102* 

Lord CiiaNcllt or, 

I N this cafe the cii i of the hill is, 1' li o’C th*. benefit of a tnifi y.iu- n.rfB, 
created by the will of 'Joht l.>ukc oi L\ilwphavijhtre^ relat- 
ing to Bnckitigham-hou/Cf the pitlurtb, ll.itu*.-nd other p.^fts of xnaiL*ton nor**^*^ 
his perforul eftate*, and aUo loi the rents ..nil profits of cer- dm teciormlne 
tiin cflates called Piailua^ icichu* I'lt.ce the death nf l^nke hd- 
tnuna. 


them, in futh rife o* htii djriiig thu*., without leiti tr\ ilu l< 1 1 tlx 


i h.'iles Jfahei', tnd hi' iliu , tliJI ri dl ny ift ir. 2/. 
SiirAeid, > n^'tu e, i,ut 'uhy rulii cjiau' ( t ). 


bli Jling ot any 
''liUJ bchiad 
1 will and dnrit thiS 


;;.v ’/ C i a It) flwibcit, 


The whole depends upon the conftru£llon of the 1*111 of Duke 
Jo’m, and t^^'O peueral quellioiis arife thereon, 

Fird, Whetlur the whole of BtuUn^ham-hotife^ or any part 
thereof*, is freehold ? For, if fo, it is admitted it belongs to the 
plaintiff. 

Tlic fecond general queftion is, fuppoflng the wdiole, or any 
part thereof, to lie leafchold, whether by viitue of the limitatie'n 
in the will of Duke ’Juln^ it did, on the’ death of Duke Edtnund, 
go o\cy to Mr. She^M, 

I pot tlie eounicl upon argu’ng thi^ point ilrft, to prevent f 3 
rvpcnce aad vex.uion; for, it this houi'e is Wvll limited to Mr. 

Uujfi.ldy M'hether it is freehold or leaf hold,’ then all quell ions, 
whether in rcfpcel to its being freehold or leafehold ate uune- 
ccfl.iry. j 

'i'he elaufes irl the wnll on w’hirh this qneftion iinmulkikly 
depends, arc the clatifes marked N'^. 2^ 4, and g. as to the 
cLufe'b N®. 8 and 14, the'fc are onlymiJe ufe of for aiguinenr 
and explanation, or taken up by w’ay oi obje^ion : The clauics 
are as follows t 

Second claufc. tn the fiifl pi ice my will and meaning is, 

•* that my dear wife have, during her life, my new built 
** houfe 111 Si, ‘ynmci t Pnrh, with tiie tW’O wi'-'gs adjoining, 

** and all the llabies, garden, courts an • greenheufej thereunto 
** bolonging, with all my oil and watoi*eoloiired pu^Luies and 
** flatucs thcivin, ocept wh.it I fball particnlurly mention ami 
give ?way otherwife, elthi t wti'fk ct hereafter j but 1 give all 
** thefe things and thn houfe ilfo Klore menthnicd for her life, 

** upJN this condition oniy^ ihiil tj my (.lul nuife Jhall marry 

againj iJjen my uuii and mcanrig //, that my ji 4 d houfe ivith tht 

K 

(l) nJi IloJgfon V, Bvjfh/t ante % voh 89 , no/^ I.) 

VoL.m, ' « tiffid 
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•uerjrnLi) v. <* /,,;(, wi»gs hefore mentiwed^ pi^uret and Jlatiiesy Jliall go 

|» 4 . OufttitY. fomvi/h to my tldcfifan and hu tffue^ and if all his iflue male fliaU 
,* die, then to my cldeft daughter and her iflue ; and if I leave 
110 lawful iflue, then to a certain youth cSlled (Jmrhs Hcrherty 
“ now under the tuition of Mon fie ur Brezy at Utnchl^ and if 
** lie fliould die without ifllic, then to my two natural daughters 
Sophia and Charlottey now at fchool in Ckelfea, 

The fourth claufe. “ In the next place my will is, that my 
** eldeft fon and his iflue, and if he leave n^nc, my cldtft daugh- 
“ ter and her iflue fliail after my death have all my whole ell.ite 
** real and perfonul, except hill wdiat I have given thus to my 
*♦ dear wife, and fiiall give by otlier difpofitions to her, or to 
any other ufes, or to my natural children. 

The ninth claul'c. ** If 1 fliould be fo unhappy as that no le- 
** gitimate fon nor daughter of mipe fliall live to leave a^rty 
** time the blcfling of any child behind them, in fuch 
** their dying thus without leaving any iflue behind them, I will 
** and diicfl that tJic belore-mentioncd Charles Htrhiit and his 
iflue fliall have all my cllate both real and pcrfonal, jult in 
** the fame manner aiul \^ itii the fame reftridlions and exception!, 
as to my m ife.” 

The principal quclllons which arlfc under this genera! lu .ul 
ate thcle tluce. 

Firjiy Whether by the fecond elaiifc the houfe, pifture'* and 
ftatucs, are ablolutcly devifed in all events to Duke Etlmumly lo 
to receive no rellricUon or alteration from the fcveral other ilaulcs 
1.1 the will. 

£284 3 Secondly, Wbcibcr ihe houfe, pi£lurcs and ftatues, mentioiud 
in the fecond claui., arc comprtfed in the qtli and 9th claufe s, 
or not. 

Ifndly, Suppofing they are comprlfod in the 4th and 9tli 
claufes, wilt tiler the limitation therein coiitaiiied to Mr. Sh^Jd 
is waiiamed by the rules of law, or is too remote ? 

K dcvifet t)ut As td the llrll, It was inflfled for the *lt*fcn<;Jants, that tins 
h. v.irih.'i is A devilc to the Duchefs duiing her widowlioo'^, and the li- 
hirnew iiiitaiion to Duke Edmund waS to take plnet either on the niai- 

ri-'g*'} or death of the Dutclufs ; and ii it be allowed tins is an 
jfimts'iPjri, cflatc given to the Duichefs during her widowhood, it is a veiled 
into’fcniAinder in Duke Esumund, and the Umitji^tion to Charles Herhit 
hut on thi, is too icmotf: On die oilier iide it was iiififted, that this'’claufe 

according to the words, and that no cllatoiBs 
iblu * veiled in Duke Edmund but on the contingency of tiie Dutchefs’s 
ajjain, thvii marriage. 

ihit tlto huufe, 

& e. fliall go 

iortbwicb to lit tLitfi fin and hit iltuv, and it ill hi' ifTai* m !< lb til die, then to hU rldtll daughter and 
h'l illuet till n if Heave no lawfulitlue, to LLartts litthirt, aiui it he die without lilui, th n 
i*>. Cl. Ihu , ‘^tjirdremmndtrm the tbt eljip fin, but t* iOfuin^nit nhc, anduteU tfifut cn tbttoifi nf 
tl (tejgtvf I lor y iHg 


I am of opinion that upon the wliolc will the limitation to 
Duke Edmund was buf a contingent remainder, and to t<ike 
efledt only on the Dutchefs’s marrying again j tlic words arc up¬ 
on » 


1 



in tlie Tiine of hord Chancellor UAm'»icm» * 

on this exprefs condition only, that if my faid wife Ihould 

at any time mwry again, tlien my will and meaning is, that ' *•*»* 

my faid houfe, fltail go foithwith to my uideii fon and his 

iflUc. 

1 admit the authorities cited for the defendants to be as they 
are Hated, but 1 do not fee that any conclufive argument can 
be drawn from thcncc to influence the prefcnt quettioii. • 

The 111 ft cafe was ysnes verfus Wiflconilic, Eq.Qif, Abr» 245;. 
that’cafe was thus } A. poflefled of a long term tor years devifed 
it to his wife fjpr life, and after her death to the child that (he 
was enfient with, and if fuch child tiled before it was ai, then 
he tk-vifcd one third of the term to the wife, her executors, -fcsfc. 
the wife wss not cnfien^ and the queilion in the caufe, fo far as 
it I elates to the prefcnt point, was, as the contingency upon which 
the devile to her was to take place never happened, wnsthcr the 
devife to the wife of the tliird part was good. Lord Harcourt 
delivered his opinhin, that the devife vt'as good \ the ground of 
his opinion was, that the words fliould be conftrued, as if they 
had been, if fuch child iail before it was 21. 

Femreatt verfus Foueteau (1), before Loid Hardwicke^ E.ajlir 
term 1745. This cafe was determined nearly upon the fame 
rcafon, but the penning of that will was fo very particular, that 
no precedent can lie drawn from thence. 

Bniun verfus Cutler, Raymond 427. and in Shwetf and in 3 
Lev. j 25. under the name of Lwefsrd vcifus Cheeky the cafe was 
this: Johi Qjurih bekig feifed in^ fee, having four fons. Hum- [ 285 3 
phry^ Robertt Anthony^ and Johiy made his will, and thereby 
dcvifed his eftate to his wife for life, if flic do not marry again, 
but if flie do, then that his fon Humphry fliould prcfently after 
his mother’s marriage enter and enjoy the premifles to him and the 
liflrs male of his boilv, remainder to teititor’s other fons in like 
m iniur with remainders over; the teftator died, the wife enters, 
and dies without being married, the plaintifFclaimed as the right 
heir of the teftator, being his grandaughter j the defendant claim¬ 
ed as heir male of the body of the teftator: The queftion was, 
wlictlicr, as the wife never married, a good eflate.tail was creat¬ 
ed by tlie will: the court held it w'as a good intail, for that by 
Oe whole fcope of the w'ill it appeared that the teftator intended 
mi intail, and rather tlun the intent of the teftator fliould be de¬ 
feated, the court conftrued the words in fuch a manner as to 
make it an incail. Thus it is reported in Levins. } and Raymond 
feems to have reported his own argument, rather tlian tliat of 
the court: Tiiis is the ftrongeft cafe cited, but difters materially 
from the prefent. I'lic penning is different} tliere after the de¬ 
vife ate adtied thefc words, ifjbe do not marry agam^ which re- 
flrain the original limitation, and arc the fame as if they had been 
to the wife for life, if flic fo long continue a widow. There 
are no fuch words in the cafe at bar in flic original limitation 4 
but I do not lay much weight on this. The cafes appear to me 
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to differ 111 <*ubftinc» j were no wo’ds in that w*fl whis^i 
could f«’'Uutulc the tchiui\ jiKtnt wiihout conflruing U 
ai clln**-tiil# otheiwi “ the rcjCl iti \ intii t wtulJ have beoiv 
ni 111 f 1/ dtfcitcd 1 ht court t* ii o c*\ . > toiiflnnicd by 
iKc uty to niihe fmh a lonAiuclum hi wcnUl litisfy the tef- 
ti Cl’s lilt nt; ftr thi’. le tin iciy t». imn >ntn by Mr. Juflu«t 
it nr li tlic p Jent t L the it ii i o lull iictellitv foi luth 
a cuulbucli'tn, foi th lihUipicut wotdi iic IcllcieMt to tx- 
picfb his nieiuio', il it utir Duhe i'iv n l\ death Miitiiout 
k.i\uig ehi’dren, it it n Id to to Mr. 5 nid tht uiunt 

of the Dul c Ij moie c^le^tudlj anlvtcicd by this tonlhuAiou 
than any other. 

A gdieial rule was hid down by the trwnitl for the deftnd- 
ants, that wheic a telhtor r’Ves a piituuhr (Hate to a pulon, 
at d iftti guts tl e rt’nui hi oitr upon ictt tinge uv, \ 1 leh 
contininniy is to detent lue th^t clliit liiner thin the eh uc 
v...uld otliiwife be d ed, i li ilc coiiinu nev »!< es. 

not h ij pt n yet tin lirni > i over th ill be ^eo I after the ueler- 
11111 itioi) ef tilt 111fl ((bti. 

I know of no 1 i li luL, for ih cifcs whnh tin Ik pul, ilc- 

peml up )H p.itKU 1 wnds rid the nit lot tin pniy Ih t 

th le It in ^ I.} 1 1> 111 11 i)t\ t’ r tj te is i > fa h luU//;_// 

vciMs Ll'j , il w 3 h I 1 on l'e I ii 1 ot vifrn 1720, lu 

the honk of L(ui3 (I). Ih < it s f]ii>, J'lii t« Ihtoi de- 
Mltd an clliu to Ill jioi ii nl, it 11 n u 1 to lunitirp U foi It t, 
UK ii lOiuuit 11 tl t liw d < li d ill I I. ] i It m to i i/wi, inJ 

11 1 I dll 11 Ik ’ul i ’ ti t di '1 1 ) * , .iiKl \ 1,0 ilincr 

to » 11' , V i' divti-, u 1 luh' 1 .^1 , i’ e Ion died 

w ’ out 1 I'u , / i t SI * tt < t 1* f n, ) 1 t< ok t’<e 

n me t * > ^ 1 1 tt , l t f ii \ i , v 1 e'liti tl t t l le 

i pen tl t th < I 1 t i vv I f t i t»tl i( m iind 1- 

1 in, tl lhI n I tl I't li 1 i. ’ ill L nilt wa fuil 

h ud 111 1" 17, t h 1 11 tut kt a t It t) IV ' 1 iK tor 

the < pill I (I t' .. I'l I ( f 2', \ ’ t ll leni in n t-pi lu vt la 

lilt tied, \ 1 1 ll no ni t 1 cp ni, u u^ o'i the ikieumni- 
tniiftl hu in ‘ //’ 'll- a id not by 

I s « n ^ 1101M n e (' 1 e " 1, ’ 1 i n ' i nan f'l ul I 

lie ill/ • Ul , t 1 le\ 1 1 i > 1 S 1 1 t'1 )iif'ges ot the 

< < 11 t 1 1 ] n li ’ V t * ^ 1 ill L th rt 111 i nth 1 -tn u 

II 111 I * 1 11 t *■ , d t 11 (I if V IS tonli nied bj t’la 

Ir I „ ''t J ( d ^ j tl t 1 1. ( c\jri< uithoiit} theie to 

j > it th lUialiulttil I . i . ih’oiMibv'l ((iiiRh 

I hi n M nm hu n is, wli i t I’l 1 intid i deiiltd by the 
fvttidti'i' uc tompnkd 11 tl e I ittli ikI im I’l tl lulcs. 

i am ot op'iiit n th It tl t J. i 1 d 1 idtr ba iIk Duehel^’i 
Ine does fad viitnin l1 c, In..to in . 1 iiuii iji i. , 
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But it hasbe«n fjt'ft objcOetl that //v f.urth clmp is 
and exprefsly cs^cepis and takes out the patticular things devifcd by the 4th 
"by the fecom clauftfi and not the.eftate, ami inierefl only in tliofif chB»eotW!.^«u 

liTu^ ’’’'V whoV eft i*-* !cft and peifou!, except flill whi Ili i\e given 

41 niv wile, and ih-iU j>'e hj o'^hei d J oUrioii to he , O i• 7 ' e uct;" .v t»l. s tut «/' this rejtjuitry lUifft 
tfewtitift £<s/en 19 r^ie 'iit/', and i.if tne tl.np ihmjdtis. 


lilnnklhis Is contrary to the words, for the will in this c^anfc 
mentions fl// his while real ejtule^ .nid I think tl»e ex- 

cejitK n takes out of ir only the interoh > ivt-n to the Dudiefi, and 
not the things themlclvcd; and this is Jupport^d by i/ 7 ’u/tr* 
caf'S and nuny others, 

NcAt it W4S ohjodeil, there is a <li'T'’rent difpofiMon in M# 
f'i’iri'' el.iufe from th.it in the iVtonJ, the efuitcs in the ftcoiul, 

Ivnng lln>ittil to JDni *• A <'v*'/ .rnd Jii■> itue* in ile, ,i»id by the 
foiirih to Uulvt imJ Ids i/l'ie pc nei.illy : I admit ihtrc is 

a (liiH-rctJce, but th.it 1 "in .1 miihik • 11 the fcieiul t'lufe, end 
i‘ fet lighc by the foiiiih (I.uife. by m.i'ving tin. eil.ilc and huulu 
go together. 

It thel'e particulns .ire ctiT.prired in (Le fou’'tIi cloif , they 
ate ftill more clc.nly conipni’t d in i*ie nrilh ; t'’C woids in this 
cliufc arc not on'y very g« nei.d, all taytjltiti ttal <m//^ 
but in the ninth d.iufe tl.c luhkqm.nt woiJj aie nion, pjrticn- 
1.11 ly adapted to Ouw, th it the efidte .itid interi-ll only v.erc f.iV- T| 

ed to the wife, and not the fubjctls or tilings tliemtelvts; the 
w'ordj are with tiu fimv.* «. .k ptions .is to my wile, and the woid 
rifirxti''nt poin's eut C\pri.i ly .i lle'i’t..d ir.tueft j but thcic ..rc 
fonic ohjcdioiis w1 ill' Ji .ve hten t.iLin. 

Fn(t, It ha.s bet n oSit. letl, tli.it the eighth claufe is eo-cx- 
tendve whlitlm ninth, .ind e ml qne: I’y it the Loufe is comprif- 
td in the i.iiiih, it midl lie in th*- o^difb, for it is that all things 
f tMijiiiled in the eigtnh 11 nife .ire dix t ictl to he fold, and coufe- 
q'K’Mtiy th” Ii mk, pi i n .iiaI liatu^L. mull be fold conirary to 
till’ Dnhi’s mwiife L i.i’eet. 

1 Id. i> (.li.uiy r.ih'-rivl'f", for by the e/eV*’ ehu'f* tlif fufieea Thr 

are rot dirsded to ii d, hut to d 7 ’p c/l all hi,> r».ai and per- * j* 

ion il ed.ite, .ind rncre'eic t'. wo.d aJ,'u toes not impoit to j 

•fell, hut to m.iii)‘e tt the Ind .1-b ml'yr fi’r the famdy; ami v*t v, dj* net 

tlie fut'k<;uent wt ub.nhii 1 . dirvdl 11 hev laud ans coiditied to * 
momy, and s innoi es'’tut to t^’c hi'.i 1 , ll.itucs or pKcurv': i* irtri>«‘batt 
And iho rcn.ral dii(.s.!ioii lO aI! is co.!Uraiucd in xlit2fi,!.rteeiith »w‘S**tw tbc 
cl.iu'-’. 

'rill’ third qiiefl-ion is, Thet fuppoOng the partleul irs <kvif»'d 
by t’m ktond < I oik .lu •••vni'iiM’d in tlm fdir c!' and .liiith U..uies, 

•w’hctlur tlic hmifiiio n. over . u* woiri.nited by the tides ot law 
<-oue'.;niug the liautatiun ot terms, or whether they aie not too 

rtmoK'. 

'rinsluiins the pi liimi? pi'int of elh *ltid hills Wi”fhin the dif- 
tindi ms ot the (,iIe>ou tldi liead , tbf VM«ds ?>«• tilde, If I 
JJjoiilI he Ji uaiajjij </i iltii tvj tta ftif ^i% fviUe tl‘t 

word r Jt 
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wi^in 4 
life or IWet in 


tingencjr to a 
prrfon who »ie- 
ver talced it i« 
gooti(i). 
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It is clear and certain, that no llmitadon orer tf a perfona! 
thing can be admitted after a dying without iiTue generally} 
but if this is confined within a'life or lives in being, or within 
ten months, or die birth of a child, or in cafe of the death of fuch 
child before the age of twenty-one, or if limited on a contingen- 
bekX « ^ pe^’fott who never takes, the limitation is good. This 

■ twi month!,, or has bccn determined in many cafes, particularly Higgins verfus 

doo. Stanley veifus iee, 2 P, 6 \S,,Sab- 

ijfhi!.’death be- bertm and SabbertonyCafes in Lord Talbot*s tintCy 55, C 5 *r. Jn this 
{in. ti, or it li- prcfcnt Cafe it is very clear that the wonis arc retrained to Icgi- 
iMtedonacon- children of Duko J 6 hn*i> dying without ifilir lh>i»g at their 

deaths ; 'I’lie vo'^ds arc. If no legitimate Jon y i^c./ball hie to leaife 
any child behl.id theniy in juth eafe of thcr dying thus ni'ithout leav¬ 
ing a'^y 'Jf le \Ktid ihenty / ‘anil and dtreffy blc, in fhort few cafes 
are f> r']trifti\e ; the firil words fpokc of his immediate iffiic, 
the luofeqncnt are cxtendoil to more remote illuo, but ftill are 
retrained to tht tafe of dying il’.jy t:”c. io that no woids can be 
more rellriftivc. In the calc o* rntbuiy verfus Elkitty 2 Vern. 
758. a liberal conftiuolion m uS made to comply with the teftatot’s 
intention. 

In Sahberion verfus Sable* ton it was determined on tliefe words, 
in cafe they jhould not leave any laivful 

i\rth vci'fus Lhafman, 1 P. JPms. O63. feems an authority in 
two refpccls; the cafe was this; Walter G^re by will deviles 
all the refiduc of his cflate real and pcrfonal 10 yohn Chapman, 
in truft for tin, ufe of his nephews William Core and Walter 
Gore during the term of a Icale, and as to the remainder of the 
eftate, as well as his freehold houfe, with all the refl of his goods 
and chattels \i 1 iitfoc’'er, he pave to his nephew William Gore, 
and if either of his nephews Willtom Gore or WalUr Gore (liould 
die, and leave no ilTuc of their refpeflive bodies, then lie gave 
the Icafchold prtmifTcs to the daughttT of his brother William 
Gore, and the children of his filler S dney Pi ice : The qucllion 
was, whi-ther the limitation over was good, or tpo re mote. Sir 
Jo/ifh Jihyll was of opinion it was too remote ; but Ia>rd ^fac- 
(Usficld decreed tliis limitation good, upon the woids leave ijfue. 

Mr. Williams feems mtllaken in the fecoml note on lliih cafe, 
where he fays, by the nuiU the limitation over was e-ep'-tfhi rejlrain^ 
a i». 663, ftl to the Itaji ’^old } for upon looking into the cafe, U appears that 

rte reporter fiteloold and Icafehold were dcvifed by the lame welds ; but 

Probably the limitation of the real was ovcrlookeil, and fo onutted 
forthougibbe * by the rcgiller. 

fiy. tfav limit «- 

lion over XV4s reftr lined to the leaf, hold, it appear* tite freeholri too wa devifed, and probably the limW 
tatioa tit the ual wax overlooked by the resiften 


111 looking Into 


Some diftindions or objcdlions liavc been made by the defend¬ 
ant’s counfel. 

pirjl. That ill the prcfent cafe there is a liniitaiion in tail, 
precedent to the limitation by the ninth claufc. 

t 

(1) Sec Mr. Ce.v’j note tov. Donvltt, i. P. W. 98. 


If 



the Hihe f>f terd H^iamckn* *a|)| 

If this is s<Icnittedi yet a genef\l limitatiDn msif be rcftraineJ ®t/!o 
or turned into a particular contingent limitatbn by ^“bfequutt ^ * ^*^*”* 
words* fuppoiing there are fubfcqueiit words lufilcicnt for that u^n nmy bi.' 
phrpoicj as was determined in (he cafe of Lami vcrfus Archr^ tan»t<| mto 4 

2^.225. f,fg«“S;«s: 

Another objeftion was* that in the prefent cafe a real eftate non by fubfc- 
is joined with a perfonal, and therefore the fame conttrudlion 
oupht to be ra ide of the words. 

I •do not fee any reafon why different conllruflions may not Though ml tnS 
be put on die fame words ; to fay they cannot* is conti iry to P *^^0“ left*uii 
tlie cafe of Forth verfus Ch/tpwatj, for there the freehold and 
i afuhotd Were given by the fame words (i) •* and yet Loid Mac- i me wwd« m«y 
cUifeld made a difitrcnt conltruction* that the intent ot the •*« t*ken !« 
•telUtor nught prevail j and I think it very rcafonablc to take 
woids in a different fcnle with regard to the diffeient eftates garotothedu- * 
to fupport the intention of the party, ut ru magis valiat ^ lupj^rr^e 

ttt penat . mcknuon ot the 

A t;hird objtAion was, tint the tcllator did not intend toP*‘'y 
create a mriicuhr wontuigcnt limitation of tlie Icafchold eftate to L *28g J 
Wr. Shi^e/df dillin£l from tlie ficchoid. 

Tins is begging the qucllion; puilibly the teffator intended 
a ftruft feitlement, and though it c. nnot have its full effect 
■w ith regard to one effate, if there aie words fufficioiit for that 
purpofe, It may have efftA with rcgartl to another; tin, tefta- 
tor mmifeftly intended a full d»fpofition of his eftatt, and it 
ought to be earned into i \ecution as far as may be, according to 
Ins intention many calcs have been cited, but I think there are 
none that come up to die prefent. Lotd Georgi Be uichtk and 
Mtfs Ihnnett before nt Jnw 17, 1742. (2). was altur a gene¬ 
ral dying without iflue, and therefore the limitation over could 
not be good. Gteen vcilus Rod^ Ftui, !f. 2 £s( 3 Geo. 2. Bitz-‘ 
gibbons 68. was much the fame j that was, if a filter fliould die 
without illue generally j the eftate was limited over; the coun- 
fcl would indet,d have brought this cafe to luve been hkc/'/«^«;y 
V. FJkm (3), by obfeiving on the words aftet bit dtctaft ; but 
Lord if/Hg obferved, tint to the woids after her death were 
added the words m mannei afote/n dy which mimfeftly made it a 
general dying wiihout ifTue, and upon that giouud determined 
die Umitition to be void. 

Therefore, upon the whole, I am of opinion th 4 t the hm*- 
tation over in the mnlh clauie is warranted by the lules of 
law. 

Another queftion Ins been ffarted, rFivsdwc the houf y p Stmts 
and Jiaiius do not fall w ithm the fourteenth claufe, and thtre- 
foie mull be fold, winch it is infiffcd defeats the intent 
of the teftator as much as the odier confliuilion would 
have done. 

(I) Vide z ref 180. (3) I /». W. 563, S C. 

(*) Ainu 2 vul. 30^. 

$ 4 I am 
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, riiri B V, I -am of opinion that ike hdufi^ ^Bum andJlaimpst not <!!•? 
tpi. OxKKi. to be fold,the words in this daufe arc, all my montyyoni dll 

0thcr my perfmat ejiate mi other’iptfe given er dtfpofed I undcr- 
ftand thefe words to mean that fuch as he had given away, w<tre 
not to be fold j particular eftates and intcrefis in any part of his 
perfonal eftate could not be fold, but the remaining imercih 
blight be fold, unlefs fo fettled as not to be fold. 

I conceive that the houje, plRures andJlaints were fo fettered, as 
that the remainder, after the jnlcrcft of bis wife, could not be 
intended to be foW ; the Duke dirc£ls the things to be fold as 
foon as conveniently might be} but they are fo clogged by the 
C 290 3 limitations tliat no laic could take place in any reafonable time ; 

therefore I roly on the fccond clanfc, as a fulKcicnt declaration 
of the tcftdtoi’s intention, that this pait of the perfonal eftate 
iliould not be fohl. 

All I have faid is ftrengthened by fame general confiderations; 
this is an intirc manfion-houfc, dergned for the feat of the fa¬ 
mily i could the teftator dcfign it lliouid be mangled, and cut to 
pieces, that it Ihould be fevered fioni the bulk of thcellatc? 
ITpon failure of his legitimate illue, he has dirc£lcd bis natural 
children to take his name and arms, and therefore nothing can 
be more oppofite to the Duke’s intentions, than the conllrufliou 
contended for by the defend mts. 

The plate is given to the Dutchef. during her widowhood, and 
is not influenced by aoy of the claufes, but falls into the bulk of 
the eftate, therefore tlic reflduaiy intereft might be fold during 
the life of the Dutthefs. 

**■ IjOtA Hanhu/iL decreed that the defendant',, the cxcru- 
**tors of the late Dulchcfs o( Biulniehani/lnef do deliver the 
pofielTion of Btulnif^Kim Huft\ with ihe two wings ad- 
“ joinirg, a)id all the out-houics, gardens, ffc. thereunto 
irelonging, to Mr. Slvjuldy and Ulo all the ftaiucs, and all 
“ the oil arid water-coloured picflirrcs upon <jath, which bc- 
“ long''d to Join the late Duke of Bu l arrd were 
“ in the houle at the tin’e of his death, and to deliver alfo, 
“ upon oath, all the deed, and writing, to Mr. Shjfeld% and 
•* as to the plate ■'•htch b- longed to the ttflator at the time of 
his death, that fuch psrt the reef as i, remaining in fperie, 
and iii tire tuftody of the defendants, dclt^ertd upon oath 
** to fuch pcilon as the M.diwr fliall appoint; and (hat the 
fami:, be loW, and the money arifing by fuch fait* be applied 
f* in like nrajirri’r as the tefiator’s perfonal cflatc, not fpcci- 
•* fically bequeathed, Is by the fornur decree ditecied to be 
** apphe 4 ; and as to fuch tf the plate as is not now icnratn- 
ing in fpccie, the Mailer was to inquire wh.it part thereof 
“ hath been ooiueric (3 by the late Dutchefs of BtichirghamJJmft 
** or the defendants, and take an accourit of the value of fuch 
part of the plate hath been fo ccmcrtcd, and what Iball 
f‘ be comlftg on* th(S account for the plate fo convened, be 
•* atifwered hy the executors of the Dutthefs out of hrr perfonal 
eftate in a eourfe o^f adn»iuift’'atron, and that the amount of 
tiic plate fo coavctt<d be applied in like manner as is ih- 


« reacd 


I 



fn tK« Tmt of Lori Hiisc^c&c. ^ ^ 

* 

**Tcfte<J Vy the former lecree conctrniog the teftatoi*s pw- 
** fonal eftate not fpewfit illy hecjucathed } and as to ?JI1 the ****'• 
«lands in adttiittfd to^have b^en pait of thcffeehOKl 

** eftate of yvhn Dolce ot B ichitt^hitmjhinf he ordOicd that die 
** tenants piy the arrears and growing tents to the pJamtiffi 
and dut an a« count be taken ot the rents accrued lincc the 
death of tdmumi litc Duke of Biiiliuglam/hirCf which were 
received by the Dutchefi m her Iife-tim^, and what fliall 
** Bfc coming on tint aceeint he pTul to the, plainti{F by her 
executors out of herp^rlonil cfl^te m a ermic of adtnmi- 
hr mm; his I ordihip would not allow any cofts to the f apx jj 
“ Dutchefs’s exe«u*or‘, but tlirt£l<’d if th< y gave Mr. S/ig^;W 
•* any unneceflary n cubic m refpefi to his obnuimg the polTcf- 
** fion of the h n’fe, i> Hues and piclnres, di it hir. $h^eld 
“ Ihoulcl be It I'beity to ipply to the (oui^for the colls oAhis 
“ fuit to tluo time .igimll thclc clelcudanB.’* »» 


Jr^atrick sarins ff'artuk and Kmvtlon^ Be'miaiy ii, 1745. Cafe 103. 

» 

A Bill was biouglit by tbc phntwT againfl the defendants, Lord i/anfeki# 
for an account or the rents and piohts of bis fathci’s 
ehatc, and foi piilcHion, and (hit he may have the full benc- lim*iut«>n\na 
htot tlic mauugc-arti'lcs made on the raatjiage of lus father 
and mother. f J** . 

and tu the ale of 
tht hilj male of 

ill body, hid crraifd an cfta'c till m him, an I thit ihe pi uniifl has not the legal tillt tothweAwv, 
an I .t h( hid, not iiu tl 11? ceme inio c jui > t r deeds and \Mitin(,s, tilt ht had cftahlithed it fird at 

)tw , and thTf iorr ilmilk 11> . bill lo i n as it pi i) to fe-t ahde the moitc i^l, bu. leU hun at liberty 

to Kdeezn K thv. atli^m c. 0 Ui^ m it ^ igt.. 


Thomas IVarnd the plaintiff’s fithcr, by articles before 
marrnge, dated the 28th of Dcumhrt 1714, had the eftate 
in quciiion Iimind to him for life, and after his death to 
Jlcujr his mtcndid vnfe ioi life, and aftei her death/o/Ac 
of tie hir male oj TKmas Win id to be Ugtttn on the body 
of Honor, 

By leafe and releifc dated the 28lh and 29th of Deumbtr^ 
1714, aid dtilaicdto U input yaftninn erf tie fold aiticks, 
the fuel prtmtflcs were cou\ey<d to 7 Iomas for lift^ and to 
Hoiiot fo* Ufi^ and aftii h<r dcith to the ufe oj the hiir niale of 
T^'^mat^ begotten on d* ^ d]of Hon r. 

The mirriige aflcixc irds took effuSl:, and Thomis Warriii 
died m 17;9, leaving the plaintiff his tldcU fon, who infiftb, 
that Thomas Wairtk vtis intended to be tenant for life only, 
with remainder to Ins firft and cveiy other fon fucceffivcly as 
tenants in t-nl, and th it he 10 a puiehafer under the marriage- 
aitides, and that ilu y ought to he confulcred in the lame light 
as if they had bti n ffnelly <ei?rried into execution. 

The defend int inrifted, th\t Thomas Warrick did, in 

his hlc-tmie, bonow oi Dthorah WtJllJti 300/. and on the 21ft 
of Augujl 173(5, eonic}td tht tilate m queftwn to her and her 

heirs. 



t.ft - CA$£S Ai^uied.anil Detarmine4 

^watttx V. heirst fubjc£fc to a retlemptitHj on payment of principal and in* 
waaticK. tCTcilf and that the reprefentatives of Vehotah, in coufideration 
of 3 * 4 /* paid to them by this defendant, v^nATkomas Warrici, 
in confidcration of 36/. paid to* him likewife, did convey his in- 
tered and the equity of redemption to this defendant on the 25th 
oi O^abtr, 1737, and that neither he nor any concerned for 
him had any notice of the marriage-articles or fettlcment till 
after die deatli of Tl-'ornas Warrick 5 and infids on Itls being a 
purchafer for a valuable conlidcratioii. 

[ 292 3 The plaimilTs evidence of notice was, that Haivkhis was, in 
his life-time, concerned as attorney for lieborah W^ilakft in in- 
groffing the mortgage-deeds from Timms Warrick to her, and 
that in the year 1735, he faid to one of the witnefles that if 
Thomas Warrick could not cut ofl the entail of Iiis eftate to raife 
money, he muft b<? thrown into gaol, and that he bad feen the 
fettlement, and bdlcvcd it might be done ; and that he drew 
widi his own hand a cafe for the opinion i>f counfel, and that he 
was likewlfc employed as attorney for ZJfferrtA Wijtlnhe\ in in- 
groFtug the mortgage dead of 1736, and iox Knivetoa^ in di aw¬ 
ing the aflignment of the mt)rtg.igc from Deborah Wejllahe^s re¬ 
prefentatives to Kniveton. 

The value of the eftate mortgaged was 25/. per amium. 

On the point of coiiftru£lhc notice were cited the cafe? of 
STcrwy verfus Tovey^ Bifioe verfixm Katl of Banbteryt i Ch. Caf, 
287,291. 'XcA IVhitchcoch verfus Secij^wicky 2 Fern. 156. 

The articles and fcttlemcnt were both before marriage. 

liOnu Chanclllor, 

The firft quertion is. Whether tlie plaintiff has die legal 
title to this eilatc? 

The fecond queftion is, Whether there was fufficient proof 
of notice ie this cafe to die defemlanr Kaiveton ^ 

As to the lirft, il is not abfolutely n'-icffary to determine it, 
hut in the prefent cafe 1 rather think he has no.. 

Becaufe by the releafe the limitation is n the plaintifl"’a fa¬ 
ther for life, and to the ufc of tJie heir wale of his body in the 
lingular number; fuch a fetdement as this would rather create 
an eftate-tail in the father, on the words in Co. Litt. 22* at. 
where lands were given to a man anti to his wife and to one 
heir of their bodies, and to one heir of the body of that heir } 
it was adjudged to be an eftate tail in the father. 1 remember 
in the argument in the cafe of Trcilop verfus Trtlkp { i), JLord 
Chief Juftice Eyre cited it, and faid it was a limitation in tail 
by gift, that my Lord Coke fpokc of; hut 1 am of opinion in the 
ptefent cafe that if the plaintiff had a legal eftate, he is not in- 
titlcd to come here for deeds and writings. 

He ought firft to eftablifli his title at law, iinlefs he hatl 
ftiewn terms were ftaudlng out, fo that he could not recover at 
law; there is nothing pretended of this kind, for he has both 
articles and fetdement in his cuftody j nor does he fuggeft ohl 
trims are ftandtng out, therefore he comes too early foi deeds 
and writings, if this was the whole of dxe cafe. 

(1) Gaveikhid, 96. S. C. mu i vol 41a. 

3 


The. 



in tbe ttme of Lord Chadecllor HAKDortacs* 


The mofc material point, jRippofing the legal eflate was in 
the plaintiff, whether tlicrc oe fuffident evidence of notice *»*»«*• 
to the defendant Kmvetm of^the plaintifl‘’s right under the 
articles. 

I do not think there is fufficient ground to give relief agduft 
a purchafer on the circumftances of this c.ife. 

Whetljcr from the nature of the articles themfclvcs 
they will warrant me to decree the legal eftate from the 


purchafer. 

It is certainly true from the general principles of this court, 
that if ai tides on inaaiage are to fettle an cliatc to for life, 
to his wife for life, remainder to tlic heii male of the body of 
it IS taken here to be in ftridt fettiement, and an tftate for 
life only in fither and mother; and if the fettiement be made 
after mninge, it 0ial) be reified by the articles before (i). 


Whe« hy ar- 
ticlr» in dk»m 
is to be IimtcieA 
toyi for life, W 
hi. wife for lUe, 
rem under to the 
heub of the m 
body ot lJuf 
is Lonfidered 


here i' ah < ftate for life only in the father, nnJ the fcctlcaicnt mode ufter ihall bt scdtifiul by ihe 
Aitikhs before marriage. 


The cafe of We/l verfus Errijfey^ 2 i*. WrhS. 349. was berth 
upon ai tic Its and a fettiement before marriage} riiis was the 
firft cafe, wlie're the comt altc’cd a fettiement, and made it 
conform ible to articles, and relieved on tlie head of miftake, the 
fettiement referring cxprdsly to the articles. 

But this was bctwxcn the parties to the articles and fettle- 
ment, and their repreft ntaiives-, and nme viluntecrs^ and has bwwetn fwoe# 
not bi_wn earned into execution a.;ainlla purchafer (2). to Uio articles 

Siiondly^ As to the point of notice, whctlier tliere is fufficient 
proof of notlC'C in fadt ? ^ ^ iunteen., yttawt 

Tliere is no pretence of adfual notice, and the defendant is agamiia pur- 
only an alTignee of a mortgages. chafer, 

Mr. Johi Hawluts was agent for Mr. JFirruk tlic father, and 
the o*.j,inaI mortgagee, and it was infilled that he had notice 
by miKn ? the mortgage 111 1735, and by reafonof his preparing 
a e ih 111 which this fettiement is recited. 

ConfiiUr it fiift 111 the cafe of Mis. Dihorah Wejllahe the ori¬ 
ginal mort'” gee : A common recovtiy w'as fuflered in Trimly 
term 1735, probably to enable the father of the plaintifl' to 
borrow money, two months belorc tlie time Mrs. Wejllake lent 
her money; the court it is faitl is to piefumc Hawhintj feeing 
the fettiement refentd to articles, mull have looked into the 
articles Iikewife} but Mr. Haivkms h id notice as agent to 
Mr, fVattukf for the cafe hated for counlel’s c pinion w'as 
only foi IVarinh^ not for tlie mortgagee } this is only ton- 
hrutlive notice to Mr. Hawhinsy and that tonfeqn nt'/ niuft 
ricate a conll.udl \e notice to JVJra. Wejllale\ but file is not 
be foie the i,ourt, for the affignec ol tlie inoi g gee only is bc- 


(1) See the note to v. £/»^v, v. Eailt. A>'h *85, CoidweH v. STaci^ 

3 t 35O. »./, Aiai> 515. ^tde eU«m Gaisag v. 

(2) Eidf' Po-^ell V Puect z P. IF, 539, Eajhf an't t88. note. 
ilatt V, MtddUbutJi^ pad) 377 . Stnbat/e 

Core 
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CASES 


WAkAICXT. 

TKlMtLicx. 


That BOticr to 
aftc£t i pai-i 
cbafcr fliould be 
confined to the 
ftme trapfic- 
ttion IS a rule 
which ou^htto 
Iw adhered to. 


Tlitcrttrt'«ill 
wt eouttrue 
word* vh.ch 
m ike I le; il 
< rtaTe I il, rii oe 
a nrir I inrnltuCi 

upt in tnc cafe 
lihire lh«r« are 
A<tii.ha as wetl 
«s 4 l^lth isrnt. 

Where there 
ar>. t«i icijstuitt, 
}k V bo * 14 . a 
<h|«ju)r 1 juily 

It, 

;inj jf (ht ft I 


fore the court, fo that Mr. Kniveten ftands only in the (econti 
degree. 

The proof as to notice upon the affigncc is ftUl mote light; 
one witnefo fwears tl^at he bcheveh John Hawkins was concern¬ 
ed for tills defendaut, bccrufe he -a as at tliat time cUrk to 
HawhnSt and iupri'fled the afli^nmei.t. 

I take tlie cafe to be, that llctiLns was concerned on both 
fides, which is very freqiu nt in the coniitiy. 

It would be A pietty haifli tiling to aflsifl the lender of Uife 
money with all kind of knowh igc whub tl e agent may have of 
the title of Ixjrrower }* but Hill 1 will not lay it vlown ib a gtncial 
rule, that wh.ne the fame perion is concerned tor tl.t moitgagor 
and mortgagee, that notice to fucli p^rfon will net be good con- 
ftruflhc iiotiie to the mortgagee. 

But confislcr what kind of notifie the defendant Ktmelon had: 
Mr. Ilawltns had not notice at the time of the alhgnnu iit, nor 
relative to tliis bullncf?, but before} even bcfoie the original 
moitgage : In the cafe of Fifzgan/J \crlus Fahonbeig ( i)»it was 
held, tlic notice lliould be in the fame tranfadlion; 'lliis rule 
ought to be adhered to, otherwife it would make puichafeis 
and moitgagccb* titles depend al(og«.tliei on tlu numory of their 
counfellors and aginlS .nid oblige tlum to apply to ptifons of 
lofs eminence is connfel, as not being fo likely to have lu lice 
of former traiifadl ions. 

The notice here was clearly arifing from that cafe ftated by 
Jl.'wkifif At the rcqin ft ol in order to do lomcthing 

towards fuflliing ,i common lecuxtiy, and it i-. a jt-it and fix 
nionihs after th't Krn\tai is to be atkeltd w.th this maift. 

II Is Mty probable lint Hu'int might have foigotten it in 
ibl. length of tmu, or whiili i, much more likely, did not un- 
derftand the lule of tin., cuuii, but took the limitation for <»/i 
abfjluU 

It ij ljuo this touif has«ivcn relief agdiift perfons who ilaim 
uiidtr the fetticment a»id their itp’cUnt'tu’cs, hut no cate has 
gone fo lai as to rtlitve againft pmclukis; and though iris 
tiiu, igtioi incc of the Jaw- doLa not c ciifi, yet tlicic la no 
tale, but where thirc arc articles as well as a klrkmcnt, that 
the coint will conftiuc wmds winch create a 1< gal eftate-tad, t« 
be earned into ftiicl {ettlcmcuu 

If the fettlement had been m ulo after marriage, it srould 
have been {frcui^nr for the plainlii}', but as Lord Cenpir f.nil ui 
a cafe in/“h;n. where there aic two iqubits, he who has a 
fupeiiur equity lliall c^ny if} an 1 Lam me lined to think, that 


U JiHi. lurt VI,(mA ir? mviiig?, theditvadirt, « a [v.«hifer, h. i lupuior cq[uity. 


(i; 2 » 1 , S. C. Sq Vv. Car/fl* 


ac 



tit tbe of HiftowleXB* 


ai?/ 

•« the fettlemcnt was before marriage, the defendaot» as a pur- '^"“*** 
chafer, has a fuptrior equity. ^ **'*' 

llis Lonlfliip tiriiniflcd the bill fo fat as it prays to be reUeved 
againft the mortgage, but decreed thtt the plaintiff might be at 
liberty to redeem the dcfeiidatit 


IL/tl verfus ILaJi Ftkuaiyi 2 t I 74 S* Cafe 104* 


T he pla'uiifF, the Lady of Sir Frimts Hmd^ brought her S. C. tVt*, ly* 
bill agJin'l her Imfbi'icl to eftabliflt her fepavate mainte. ^*‘q***-* 
nance, piuluint to an a itcmuufor that parpo'e, and moved 
to-day that 6eo/. fliould be paid her, beng iitrrand half’s 
arrear, at 100/. a quarter, to maintain hei till the taufe i» 
heard. 


The foundition for the motion. Is,* that ^\r Ft nm is I Lad in 
1740, WTOV a letter to Sii John Boys^ the father of tlic plim- 
tiil, and ill that letter fijs, that he has a gieat afliflion forherj 
but from her misfoi tunc not her fault, and -vihich neiihvt ol 
t uin cm lulp, he does not chufa to be a witncfs of her infinm- 
ties, and duiing the time flie lives with lier lather, will allow 
lur 100/. a quarter. 


Ah t/btod In a 
1(1 r tu hw 
wit* s tuhtr 
tiiid, he diti not 
chuk tu be t 
wkiIlIi to her 
itiiiTmitic,, snti 
therctme (luriA^ 
tiu time ill 
lived with her 
fithei, would 


nllow her ico/ a (]uiitpi , the wifr hiving' liroUc^it a bill f ir eftib’iihifig hit f ,Hriit munteo-uiCff, 
iiiov.ltob paid iisj >. butigavtai auJ i halt ui u , to k f her uH tli» cinft ishtird, th hut. 
b nd bivii i, b hii aiifwii fworii, he w u di ki i u cl t >’> ibuin^ i th her, tht court m (fiiettwg I a tlic 
tun inltiiumot riiruty tu be paid hci, would m uidcii it Jtaircai., but^t-ooi. in giof , ^uil ludtlicy 
£1 lU d Juii diicCl It tui the futui . 


Mr r a/it/s Iltad hy hU anfwor to the bill infills, tint he has 
rcquefiid her to come home and eolubit with him, and io c\- 
ti(.mcl^ dednous of It. 

liJore the anfw'cr came in, whieh was in hfl, Lady 
Fferd upon filing aitides of the peate agunft her hufband, ob¬ 
tained an Older that he Ihould enter into a rccogmiance witlt 
luienes for his good behaviour. 

J.O'lD CiiAKcruoR,, 

T*ie two pimeipil grounds for bills of thi? kind, are m When the haf- 
agietnicnt for mainttnanee, or a trull ior this, puipol., (i), and ei'iji ri”nwn!!e 
ill * either of thefc cafes the court will entertain a luit for alimony »> th. etcisfiut- 
and muutwumce, and even after a feiuenee in the etelcfiaflieal nuiuiwtior 
cjurt foi It, when the hulbancl in ordci to evade it is going out gom^ ©u'ui tha 
of the kingdom, W'ill, upon a bill filed by the wife, grant a kingdom, tltu 
tit iXLiit »ij«9 j and I remember a cafe of Colemore verfus Cok* 
thite (2), before Lord Clnnctllor where the hufbind had, wiUgrini? 
.ifitr a fentemefor alimony, made over hiS whole eilatc to ^ 
tiuflees, and then went to the IViJi ludtcs \ and upon a bill l i 

biought by tlie wife agunlt the truftees, be directed them to 
piy her a confideiablc maintenance out of the truft tftate 
wiiilil the hufbahd itfided abroad: As to JFhartmd vCifus 

{*) S. C. cited am z vol. p8. 
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}p%>run(»Jt 


(1) poji 550. 



C A S £ S Argued and iTetermltted 

^ WtgAftr. ff^af'weod, i G^, 250, it Was determined during the ufurpa- 

*•**»' tion, and while the ^urifdiftion of the ecclefiallical court was 

fufpended. , 

It has been faitl, notwithftanding articles of (he peace 
have been exhibited, and lurety given by the hufband, it docs 
not follow that a wile is jullificd m Iwing feparatc from her 
hulband. 

Uul It is an excufe at leaft for keeping from him for fome 
time, till their palTions might be fuppofed to fubfide, and they 
had a profpe£l from the inicrpofition ot friends to lue hap¬ 
pily together; and this in the prefent cafe weighs with me, in 
diie£l;ing for the time pall a fum of money to be paid her, but 
I vtill not order it as arrears, but in a giofs fum; for as the 
hulband does by his anfwer fwcar, that he is very defirouj of 
cohabiting \\ ith her, and that he has frequently applied to her 
to come home, I will not dirc<!!l it for the future, but only th it 
400/. fliall be paid her (i), which is a year’s allowance, accord • 
ing to the offer in the letter to Lady Ht/tJ’s father, for I <lo not 
think her intitlcd to 600/. which flic* prays by her motion, be- 
caufe the anfwer has been put in above half a year, m which 
he offers to cohabit with her. 

'Ihis is not making a decree, as has been faid, before the 
bearing, but only doing what the hulband himfclf is obliged 
to do, maintain the wife till the cauic is heard upon the me¬ 
rits ; and what 1 fay now is abflracled entirely from any 
decree the court may think proper to make, if there fhould 
not then appear to be a foundation for the agreement fet up 
by the bill. 

After a decree There arc inft'uices where, notwnthftanditig an abfolute dtciec 
rwint«n»te* if ^0*“ ® ffp^u’^tc mamteinnce, yet afterwards upon the t ircumftancc* 
•holbmd efteri of the hulband’s confenting to cohabit with her, and pronnfing 
tocobibitwuh hgjr kindlv, the couit have refufed to continue the fena* 

fciawiK, tbe ^ ' * 

crorthavere-fuf- «tc maintenance. 

»d toeofltintti, lU 

(1) Ld. J. 1745 fol. 164. 


Fuji Sial after Hilary Ttmif Fthruai) 19, 1745. 

T he Marquis of Foixnt (after the plaintiff’ at law had 
obtained judgment againft him, and an award of exe¬ 
cution upon fatefatlasi to revive the judgment) obtained an 

injuncrion in this court, upon the common terms of giving a 
exfeenuoaon the r^cafe of crrots. 

pern farm tori- * 

viM4j»dgmrnt{ , , , . , ... 

K«bt«ii6 An irtjunaionon the common term of gwing a reltafe vf ttnrs, and aftrtivird^ brings»writ 
tftaot A tb« Eawhequei-chimber, tbttua kreatb */" the trdet, and a emmft aj tit uurtt 


Cafe 105. 

C *97 1 

After the plain¬ 
tiff «t law had 
•htAned;odg> 
jnentagjunft P, 
4nd an awnrd ot 


My Lord Pmu has brought a writ of error in the exche- 
quer-chatitber upon fare facias j and the defendant in error, 
has pleaded the releafc of errors given by the plaimilFin cnoi, 
and bas likewUe novdd in this court againft Lord Fowit for % 

con* 



in the Time of LordChsito^or 


*91 


contempt, in ilifobeying tlie order of the court for releafe of 
errors. 

The queftion is, Whctlier the relcafe of errors fiiall be con¬ 
fined to the original judgment, or whether it (hall be extended to 
errors in the award of execution on the /cire facias* 

Lord Chancellor, 

I am of opinion, tliat if it had been given immediately after Where atdeife 
juflgmcnt entered and before the feire facias was taken out, the fmSa»iy rf- 
words in tlie common form of rcleafe of errors relating to ter judgment 
(ime paft, as had done and fttffered^ raufl be confined to fuch 
atlions or judgment as art already accrued, and bringing a 
writ of error upon an award of execution on a feire facias \jq eut, thewordt 
revive that judgment, would not be a breach of Uie order and a 

contempt of the court. refMfc,*"inuft he 

confined to Tueb 

iflions, &e. jre ilrcady occiufd, and biinging a writ of eiror on the Jtke faetai would not 
t>' A Lontunpt of the court. 


But, In the prefent cafe, as the rcicafe of errors is after the 
award of txeculio/i on the frirc facias, there are words in the re- 
ItMfe, as w./r. anty proefsy ksfc . that will extend to make it a re- 
ic.il'e of cuors upon the award of execution. 

In the cafe in i Mtjd. 79. Lord Hale was of opinion, a writ After tl«e*ehe- 
of error would He in the exchequer-chamber of a iudirment ?'*«-ffwmber 
on a fire jaemsy grounded upon a judgment in one of the the firfljudg- 
./riotis mentioned in Eliz. c. 8> bccaufe it is in effed: a ment, they huvs 
piece or parcel of one of the aflions therein mentioned j but and**a writ'of 
in the cafe of Hartop verfus Holty 5 Med. 229. the court were ermr brought 
of opinion, the defign of this a£t of parliament was to give a “Po“ *e 
wTit of error upon the merits of the cafe i but here the right tio^-oli^be ’ 
»•» ilctennined, and the writ of error is brought upon the mpferjedutu 
aVturd of execution, fo that the exchequer-chamber have no [ 298 J 
authority after they have affirmed the firft judgment, therefore 
the writ of error is no fuperjedeas (l), 

fn confideratiou of this releafe being as long ago as 1731, I Thereipafebe- 
will not confider the breach of the order as a contempt of the >ns 1731, 
court, bur dircrSl that the Marquis of jPeiyw’s proceedings on court would 
the writ of error fltould be ftayed. »« a contempt, 

. but direAcd 

only the proceedings on the writ of enw ihould be Rayed. 

(t) lUe Lo)d V. Sint/, Deu^t. ^^0. 


Ehin verfus jP/gr/, March 3, 1745. 




T n E bill was brought for tithes in kind of the' manor of 4 *>'*'•* 

Z)y;A>// in tl.e pnrilh of 

. felfia^^cea 

Eiiajtab'i time, wos tlunight too nnfe, and cenfe^uently could aot be time out or mind. 


The 




CASES Argtied and Deterwiticd 


■ /. ’-IEkiii t. 


The defendant infifls upon a f^odus of 48/. in licii of aB 
tithes for that manor. 

I'hc pluintitf’s cpunfel infifte’d it was too rank, for the whole 
rcflory mms Mmrth but 33/. a year in Hai- the 8th’s time, an<l 
the wiiolfe demefne lands of that manor in (.)^ecn lilizahtib '9 
time, v.'cre wcrtli but 48/ per (inn. fo that die niinlus was full 
as much as the manor iti'elf, 

Mr. MUlsy for the defendant, cited Chapman verfus M^nfony 
2 1 *. IVms. 5^35. 

The plaintil? proved as exhibits die value of the firft fruitef 
from a return made by the auj^mciiiation-oirice, and for the 
■value of the manor an inquifstbn pcf. tneriem. 


I-oRD C::ANt;ui.Loa, 


There muft be 
fome grounti of 
Ijw upon \v]iich 
to luppoit p.ij - 
menu in JLi..'aof 
lithuu 


This is a mere 
pcrtoiu! p.i)- 
mciit upon a 
ccunpo&cion, 
tiibiniilLb' tb by 
tile psrfonii in 
Juiceiiljii, fi'onj 
untc to UiiK, 
anddiffersfrum 
a conipoiitirui 
tea', which is 


There is no perfon more unwilling than T am to fet afidc fuch 
payments in lieu of tithes, but there mult be fume ground of 
Jaw upon which to fupport fuch pr.ymcut. 

Tlie firft objection was of its being too rank a mnduSy and 
confequcntly could not be time out of mind, for the manor is 
xiow but ^ol. per anm/tiiy and according to ihe natural improve¬ 
ment of lauds from ifi’w. the Sdi’s time, it ought to have been 
ten times a.s mucii, on account of money linking in its value, 
and lands rifmg in theirs. 

'I'hc returns from ilic hrH-fruits ofiicc, and the inqui.'iiion 
pojl mortem, though d'cy are not conciuCve evidetice, yet fuf- 
ilcient upon the clrcumilauccs of this cafe, bccatife the defend-' 
ant has not pvoduetd, any evidence to contvadicl it. 

* Taking all tlic evidenc e together, this appears to be nothing 
more than a ccanpofition upon agreement, 'vi’hich parfuns liavc 
fubmitied to in fucccihon from time to time, and is merely a 
perfonal payment, not a c nnpoliticin real, which is fome charge 
given to a parfon upon lands, under a deed to which liim- 
felf, the patroT!, and ordinary are parties, and of a dilYerent 
nature from this. 


upou lands undaradecd to which hehrclf, the patron, atid ordinary are parlLs. 


C -99 3 


The plainiilf therefore muft have a decree for tithes a» 
kind (I). 


(i) Ri'^.Lia. A. 1743. fol. 275. 


Cafe 107. ' Androv'm and Others veyfus TAIUanc and Othersy March 7» 

1745. 


5. /’.bein'; d"!til 
ih:; 

It/e-tijn. , what 
U jftv.*n to her 
> ■ iapftdir* 


M r. Menrsf Poilhldfie, by a Punch will, after g-iving par¬ 
ticular legacies,. fays, “As to all the refl; of other 
“ goodt^, moveable arid immoveable, atSYions, credits and otircr 


‘ jgao/, •ftd tile e)fccutoif.jlse1nE * truftcis onty, it m4ft he divided according to the flaltlt: of diit-^butions ? 
(.w;# iliirds to the tp‘Ut»’t.cwo fifterB, suid the tenwiamg third uf this tlrird to S. r, the only tfaiid of 
uatiior'i iwa'.her. 


■1 *« efl:e£l» 


I 



!n the Time of Lor<! O^e^or ltAatit%lciCE* 


cfTeOis, which he flnll leave bdiinii himf irfiedier ia, this J' 

country, or in Et)glandt nothing excepted or refervod^ the 
t* faid tcilator hath named, indituced and eftaUiihed for hiii 
** only and univerfal hcirefles Mrs. PeiUhUmc his fifter for 
t* one third, and Mrs. Marv PcUhlanc^ widow of Ac hxtjohn 
/ Eiifff his fider alfo, for one Aird, and in cafe of her deceaie he* 
fore him, her children, or defcendants by reprefentation, in 
‘ her room or place, (or them to difpofe of freely at their good 
** pleafure, and as effcfts belonging to them ; and as to the iaft. 

“ remaining third of all his faid clFe£l:s, the teftatof wiHs 
“ and intends, Aat the amount of Aat Aall remain entire 
“ in the hands, pov/er and direfilon of his fald elder fifter 
** Mrs. Si/fun Poilbiancy for her to enjoy the profits and intcrcft 
** thereof during her life, and after her death, the capital of Ac 
** laft third of his effe^is Aail be inherited by the child or child- 
“ ren of Mr. John Poilblanc his Irrother, that Aall be out of the 
“ kingdom of France at the time of the death of his fifter Mrs. 

** Sufdn Poilblanc^ which faid child or children of his faid brother, 

“ which {hall be put of the kingdom at the time of the death of 
“ his faid fifter, he inftitutes for his heirs, or heir, in the pro- 
** perty of the faid remaining third, and the capital, wherefoever 
” it be, to take and difpofe of in that cafe, at Aeir good pleafure, 

“ as their own proper goods. 

“ And laitly, that his prcfent teftament may be well execut- 
ed, the teftator hath named and appointed for his executor 
" thereof Mr. Leiuis La Conde df London^ merchant, his friend, 

“ giving him in that quality all and as full power and auAority as 
** can be^ijiven to a teftameiitary executor.” 

Mrs. Poilblanc dying in the teftator’s life-time, Ae plain- j"' j 
tiffs, who are the fifters of the teitator, and his next of kin, have 
brought their bill to have fo much as was devifed to her under 
Ae will diftribuied, it being a lapfed legacy. 

The defendant, the executor, infifts, that he is intided to It 
both in law and equity, quafi excutor. 

Mr, Attorney General, counfel for the plaintiffs, to Acu' that 
where a legacy is lapfed, the next of kin Aail have it, and not 
Ae executor, cited Page yerfus PagCf before Lord Chancellor 
Kingf 2 P. Wms, 489. and Powell verfus Owv», 1738, before 
Jjord Hardwichf 

Mr. Sambonrnet of Ac fame fide, cited Bagwell verfus Z?fy, 

I P. Wms, 700. 

Lord Chancellor, 

“What w'c call executor and rpfiduary legatee is, in the civil Executor and 
law, univerfal heir^ and thefc words, by that law, would have 
intitled the fifters, as beiug made univerfal heirs, of all his goods ^hat Ac «vU* 
and chattels, to have proved Aewili, if no executor had been lawcriUcBiwfy. 
appointed, which is the ftrength of the cafe, and makes a very 
plain one for Ae plaintiffs. feisjiiie wouid 

have;1ieenmti • 

ded to ptevC' the will, if no executor bid bcoi ap^nted. 


T 


It 


VoL. lit 



^«no cases ArgiMd and D^f«tmlit«d 

Atraaovti*». It is certain where an executor is named in a will, and no* 
more is faid, he is at law inticled, .md in this court, to 
»'-''due} but if a letracy is giyen him, which ftiews he fhould 
Mtor, wlthh not take the whole, as hb has a pnit of the eftatc, the next of 
ihewshc/l^ouU ]tin of the tcftator fhall be entitled to have it diftributed upon 
frtob* h**ha» the foot of the ftatute of difl:ributioni». 

a 1 'art uf the ^ * 

•4jtr, the iipxtofldn ih«U be ^ntitieU to have Udtftiibuted (i). 
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Iteti"- tifi.’v t- 
tttm’ i , IS > 
goo Is, thi t< 1 T» 
in lh( (iv»l I w, 
anti <•»' rntot a 

h»» O iro iseirn'i 1 - 

£ion tinltnovMi 
to tlumv* 


It is the ground too of all the cafes, of excluding the executor, 
that he is only named for the fake of executing the will, and to 
have the trouble, and not any benefit. 

If a i executor is coafidcred as a trufl.ee by conftruflion and 
infert ntr*, wlu tc a fpetial or general legacy is given, much more 
W’hcK t; fl itox iJ xl.ires him to be a trullee (2). 

'Ill eaf'-of J/.V veifus Drj, in i P. Jf' I * I ^ exprcf.Iy in 
point, and tluieloie biingi, it to that qiv.U’on, v'liitl.tr the no« 
nriinatiug him cm < utor not noininat'ng him in tiull. ’* 

It is the f'ltus nkr it in liiirds, hut if he had done no 
more, as lie has mini d tln'm imivtrfal Iiciis, they would have 
been inritlf d to tlit prointaol the will. 

Foi the jiToper teim In tlie civil law, as to grods, is, 
t fsomenhii tufy and executor is a barbarous term unknown to 
ihat law, lid reforc, a pcslon named as uuintfal Lt.ty in a will, 
ill my opuilon, would have a right to go to the tcelelullical 
court for till j lohalf. 

Thereli. '(, ly naming other perfons umvHfnl I //n^he has dn 
vided the aullioiity from llie in (rt it, qu%} ^ th f\t, utor. 

■Whit is the mt nung of this? Why, inniing him Is nothing 
bi’i .’s .'U tMflruni..nt, a..d to gl\c him b.otiv iht auilunlty of an 
CMCUtir, vjtliuit iny iTdicIl, .ml he < lefs t «• lain it ; Im,, as 
tilt OH'’! l./ed .ibi >ad, tlic t* ll.itor found it nt' i flaiy to \eft the 
authoijty i I loiin’hc 1) in / Wo ul, for wlia: ? Wiiy, merely for 
iht ]iuri'( ft of c\ti iitmg Ins will 1 f t. 

Mr. bi . 7’s olijcition was, thi' though h’liss named them 
unver[''l 1 1 rt^ t hf h.is mmt d thini fo lu thirds only, and 
hciiifr u n iiilc m common it tt uld n ic fiusive to the olher two, 
and th.Ntloi. the I vecutor In ■•nftr.il ri* hr is iiuirltd. 

To be I'lrc, the law of Luju.d is lo, hut as the everutor, 
by the wohUoI tins wll, is eL-iilji only an ludiunif nf, lie tan 
take nothing benofui.i]Jy, .ind theutoje u goes to the next of 
kin. 

His Tj^'idfliip doertsd, that ^uf.tn J*olll'nc being dead in the 
t''h.toi'. hfv-tim... It is a lapfcd h^raty .i. ti her, and muft bc 
ut idtd .ictording to the ftatute of didnbulimis (tin* executor be* 
ii,^ ('Illy a tiuih e)^/* i ys'.'n, two thirds thereof to the plain- 


av/r a vol. 1 $. ( 2 ) Sac Mr. Cwx’s note to Farrington V. 

,_f, Knut Irvy 1. i’* W, 550. 

Jti Ti's thr fuiplus of hU pr li/oal e?va e to f ur equilty, and lc*vet J. S. 
f'..fjur 111 t»uit, one ot tbe tem dus jmir m., ci m itiriai*, l.u Ihaie, a. 10 lo 
}iiui.iivt iht liAiroiNrlt ti uiiaitjiot'dot by hij i\.l, 11 . li 'o ili' lUcute uf 

4 *(lrtl*i»uoii, and i nt to iht t *rtu 01, Jie bttn^, a b«t uulUt fbr the nut «♦ kin. Fog- 
xoul veiltti i-rj, i P. ff/m. yce. 

tilTt 


4* 



h) the Tine of liOtd 


9 Pt 

), ttJiatot*f Um ftfitrs, and the yctnamtng Aird of this thiid Awbkhvin v. 
to the defendant StafsH PealUmCf oat of the ehUdren of yo&n 
Potihlanc^ the teftator's brother (2). 


{i) Who were the two children of the (?) R/^. Ltk- A * 745 * foh *83. 
tedator’s filler Muty Ftiliiam.. 


Afon verfus JJlm» The third Seai afitr Hilir^ ‘Tcrnty 1745. 


Cafe io 9 . 

f 3 ®* J 

Motion was made on behalf of Harvey JJiw agaiuft Lady hflowiTpartof 
jL 4k. AJlon^ to deliver up one part of a marriage fettlarocnt, a nuiiiij^c 
Ihe admitting flte had two j and that in the fcttlcment Uatvty unhw 
AJIon's wife is, in the remainder* 


A 


pofTi ffioji ut the 

huiliind's as Ills executor« oidcird to br produced iicfote thr rJ' tk in court* but would not* upon mo- 
tioii* diced It to be dcliVciLd up* itbcing Uie vci) i.ita ul the bill. 


She had her own part in her own cuftody, and came into 
the poflefllon oflitr hufirand’s, as his executor, and indorfed with 
his hand, tiii, is my part of the leltltmuit. 

Lord Chakclllor, 

I will order it to Ice produced before tlie clerk in court, but 
cannot, upon motion, direcl it to be delivered up, becaufe this 
is the very end of the bill. . 

it li like the cafe of a purch ifer, who, if he denies notice, A punnaier, u 
need only fet forth the •purthate deed; but may plead his pur- n«d o'lVyTt'*’ 
chafe in bar to the dilcovtry ot the title dettls j for a purthafer foith the pur- 
may, fubfequent to l.is pu’-ch.ifc, have found out a defeft in 
Ins title, and if he fliould produ'c mlt deeds, they might make LafcinbjrS 
ufe of them to overturn his title at law. t**® difcovcry of 

There is no ottafion to olfcr to confirm her title to the join- *‘*^‘^^* 
ture (1), for they both tl.rni under the lime deed, and betaufe 
it mull appear wh.it thtii title is, before it can be confirmed, but 
that will not cxteinl to a precedent title deed, where the perfon 
hid a ptectdentcKate-t.iil. 

A jointrefb'ought to produce her jointure deed, and a purcha- Ajointrif*, or* 
fer hib purthafe deed, tliat it niuy lie ften whether du landb they fo pijd^cv'^thur 
d.um*aie compiled iti their deeds. d cd * uici. .f 

> the Ui d sthey cMun 4 iec inij nl u d.c.iia. 


(0 f'liHi Chamietlitin v. oHte 1 vol. 52. and thea* cae 


note fltere* 
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CASES Argued and Determined 


Cate lop* 


VSHiere a biJl not 
only im ;ejchcs 
an iccnjiit, 
})utchirge<i thf 
p]<iintiif h no 
counferparf, if 
the ilefendant 
pltadt« Aated 
au-nunt, he 
tnaft annex it to 
Lia anfMtr. 


ft as 


Hanlfy vcrfus Simpfoiti March^ 15, 17^5. In the Paper rf Ph 

and Detnut rei s. 

Lord Chancellor, 

W H E R E a bill is brought to impeach an account, and 
the defendant pleads a^atij lu ounfy it is not nercflaiy in 
every cafe that the account ihould be annexed by 'vay of fcluululc 
to the anfwer, for the plea is fuflicicnt in cafi. it bt a fair ac¬ 
count, between the parties •, but, in the prefent cafe, the bill 
not only impeaches the account, but chaigti t*i I'l until! has no 
counterpart of the account, and prays it may be fti foith. 

The defendant pleads a ftated account, witl'out annexing it 
to his aniwti, fo that if there were errors upf n the fate ol it, 
the plaintiti could have no oppoirunity of pointing them out* 
and for this reafon, he ordered the defendant’s plea to Hand lor 
an anfwer, with liberty to except (1). 

(1) See DaiijOH v. Dauef/H, au^c i vol. i. note 1. 


Cafe 110. Hildyard \cri\x% Orijfyt Manh 15, 1745. 

ThsiWigmal bill IIE defendant pleaded a fine and non-claim to a bill 

^r^ht lor brought by an heir at law, for difeovery whether the dc- 

the^Mndrdb*ii fciidaHt was a purchafer for valuable confidtratioii. 

I«r.*ys relief; the 

«nlwer to this u to be confidered as a part of the anfwer to the oiiginal bill as much as if ingtofTid in 
fane parchment, and a part of the fame tccord> 

The plaintiff came of age in Decemher 1734, and brought his 
bill of tUfeovery the yutie before i he amended the bill ieveial 
dmes, but did not till 1745* amend, and pray relief. 

Mr. Crcjfy levied the fine in 1738, and ail the deeds were In 
the hando of this defendant, as attorney to the pfaiiulff. 

Lord Chancellor, 

When the defendant put in an anfwer to the amended bill 
which prayed relief, lie could not put in a complete anfwtr over 
again, but only refer to the former aiifwtrj for if he had 
done olheiwife, it would ha\e been lefencd for impertinence ; 
and therefore this laft anfwer is to be confidcred as a part of the 
anfwer to the original bill for difeovery, as much as if it had 
been engrotled in the fame parchment, and a part of the fame 
record. 

If, at the hearing of this caufe, the defendant fhould not have 
fupported hit pica by t! <• anfwer, die plaintiff may countet prove 
by reading any part of that anfwer, and by that means ovcrium 
the plea. 

304 3 Does it not equally hold at the time of arguing the pica ? diat 
die plaintiff may counterprove by reading a paffage out of the 
defendant’s anfwer, to ihew he h^d not fuificiently fupported his 

Dpon 


1 



!fl th^ Time of Lotd Chancellor tlA£i>wicKS* 


Itpon reading thd paffages out of the anfweT) Lord Oiancel* Hit nr a* » v. 
lor was of opinioti} he had not made a complete anfwer to Cat***, 
the difcovery, and therefore, nht having properly fdpported his 
plea, he ordered the plea to ftand for an anfwer only, with- 
liberty to except. 


Hardmghatn strivis NicM/Sf March 15 , 1745 . 


Cafe rxt. 


A 


ation 

patdt 


Bill was brought to be let Into the polToffion of an eftate, To a bill for 
die defendant pleaded a purchafe for a valuable confider- p -iTrflion, a 
, and that the money was paid, or is bona fide fecund to he f 


bJeration is 
lltided, and 


that thr money hiotm fide focured to be paid, being onllT focuieJ, may never be p<ttd, and the 
flja therttore over-rultd. 


The fa£l is, that the confideration money was never paid, 
but only fecured to be paid. 

J.OKD ClIANCrLLOR, 

'I’hc defendant has not paid the money yet, and therefore, as 
he has notice now of the plainiifFs title, the money he has only 
Icrurcd to be paid, may never be paid, and confcquently the plea 
muft be over ruled (i). 

(0 Vi it Fitzgerald v, EurJt, ante 2 vol. 397. Stoij, LotJJftnl/ort an.e 
2 vol. 6jo. 


Sinith verfus Smithy in the Cattfe Petilhusy March 24* 1745* Cafe ir2» 

A Petition was prtferr'"d by Mrs. Endth^’cm. behalf of her A moiber petl- 
d lughtei Mifs Swith, devifee of a very large real eftate tbir Mr. 
uuder htr father’* will (i), againft Mr. Barry^ fourth fon of fioin 

Lord Burrmi:>^^ that the court may reftrain him fiom marrying manjnigher 
her daughter, being an infant, and a ward of this court, or to 
make fucli other order as his Lordfliip ihall think fit* ward of rh.s 

court} oidcred, 

at he it likcnlfo «n infant, thu L t guardian ihall not permit him to riatry the young lady, wittsoat 
the leave of Uie court (a). 

Lord Chancellor, 

This care of mf ints has been cxcrcifcd by the court in dif¬ 
ferent degices and iuftances. 

Upon the ceflure of the court rf siearr/j, the caie of the go- The cate of in- 
vernment of infants reverted to this court, to whom it origi- j.”^7oa'tl» 
tially belonged, and in rcfpe^l: of lunaiicks, idcots, and infants, ceiiuieortbe 

couuof word*. 

(i) Mifs Smith was intltled to this (i) _ h’^h'e Lady Cathethe 
eftate under a iettlcment; ftibjeil to a calc, cited * P. IV, n*, hird 
provifo reftraini ig her from marrying mo/d’a caii, Ca> femyt Talb. ^ 8 , Meatd 
without her mother’s confent, v Ttavert i Ftf 3* j, 

T 3 tlw 



SC'S ' 

SatlTW T. 
SdAtk* 


Sxereifcd fome- 
tiirtes by way of 
puni/htnrnt on 
fuch as have 
done an a£t to 
the prejudice of 
iitf*nib> but 
more ufcfuliy to 
reftrain i ttiom f 


If tb? M-iftcr, to 
wh.iro ii is re- 
ftt r i) (I f-e 

il .1 I r' nt 
pro lUii -s 
proper, repor s 
•tiinptoper, the 
court will not 
give the intmt 
leave to nuur). 


CASES Argued and Deterromed 

the king is hound to t^ke care of them} It is not a profitable 
jurifdiftion of the crown, but for the benefit of infants them- 
fclves, who mud have fome common parent. 

This jurifdi£fcion is exercifed by way of punlfhment, fome- 
timcs on fucb as have done any aft to the prej'udice of infants } 
and likcwifc more ufefully exercifed to rcftr.iin perfons from do¬ 
ing any thing to difparagc infants, where tlic aft has not yet 
been completed, 

rom doing an aCt to Uifpjiragc diem where it hai> not yet been completed. 

The perfon agnind whom this petition is prayed, has not in rc- 
fpeft of family and tjuality difparaged her ; but then there is ano¬ 
ther’objeftion arifes, from a great inequality of portion and for¬ 
tune between this^ yt>ung l^dy and Mr. Barry, 

Though this is not the mat.’rial ingredient in the hnppinefs 
of the married life, yet parents always take care that fuch pro- 
vifiou fhall bo mrdc of llns kind, as will i nahlc infants to live 
in the world iuiiablc to that rani: to wlncli ihcir birth iiuitlcs 
them. 

The crown therefore* afts by way of analogy to the care and 
prirdctrce of the natural parent, and for reafv*rr, when iiv- 
fanls under the care of this court are uj'ini a treaty of marriage, 
the conrr lefersit to :i Mailer to fee, ulutiier the fettlemcnt pro¬ 
pod <l is prop i* ? if inrin-oper, the cotiil will not give the infant 
leave to many. 

As the Lourt has then, by gmt variety of orders, exercifed 
thli'aiitlioritj, it brings on the prefenL queftion, w'hcther tiiia 
is a cafe fit tor the enur: to interfere in ? 

The adtlrmf's of Mr. Variy liai e be..n carried on A'cry improper¬ 
ly, begun vrlicn the 1 nly was very young, and even in tlie life¬ 
time of her failuT : Conipl tints made by the father to Lord Jiar- 
fjwzo/Y of hi*, fop's behaYiour, Lord BariUmre^ by a letter to Mr. 
Smithy proinifcs his fnr Ih.ill never attempt an^ addrefa of this 
kind for the ruruic. 

The father is dead, but has appointed teftamentary guardians 
to his daughters, and ",iven this laiiy and her liller the inheri 
tance of Soo-i/. a year, upon couiliiion, if they marry under age, 
that it mull be with conlrnt of their mother, and the tclUmcu- 
tary guardians \ fo that the father has not only intrurted them 
with the common care as guardians, but has flnwn his intention 
and defire they ihould be tonfulicJ ou marriage, and a previous 
con fen t from them obtained. 

Notwithftanding Lord B.irrhurf'$ letter to Mr. Smith, tlie 
young lady frrtjuciirly mef Mr. Barry at Lord Barrimoreit ho»k, 
*ncl many melfages from Mr. Dar>y were carried by I*ord Bar- 
fervan s to the young Lady", and the fafts arc i>ot con- 
tradifted by Mr, Barry,, or Lord or f.ady Barriimrc\ fo that it 
appears uncontrotertetl r’nat this was difappioved of by her fa- 
r.ficr in ins life time, and difapproved of by Lord Bnrrimorr like- 
wife i and yet fincc her father’s death this aOair has been taken 
Up and carried on by Lord Barrim',re^ and not one of the circum- 

ilanccs 



|n I'Saie of Lord diaticellor 

ftan^es charged by the affidavit of Mrs. Smith and others In fup« 
port of the petition denied by Mr. Barry^ or Lord or Lady Bar- 
rtmort. 

The firft prayer of the petitJbn is for an order on Mr. Barry 
not to m.irry the young Lady without the leave of the courU 
All tlu fc orders import only during her minority, for to be 
furc at the age of twenty-one (he is fut juttSf and iit her own dif- 
pof.il. 

The rounfel for Mr. Btn ty do not objc£i to fuch m order* and 
even if It was a gener il ordu, yet it would afle»lt evciy bo ly, and 
whoever Ihould prelunie to iintry her, would incur a c it mj t 
of the court; but when thou* is an appliCAtioii againlt n y juiti- 
cular porion toulliain him Ixom marrying an iniant, it a u(ual 
t) iijLu hijiniiic in the ordtr* 

riu pray, kiondly, tint all Ictteis containing or im- 

p(.>''tmg iny pu mik of nniji igo flionid he pioduccd. 

h li IS Ikui r hdid t'y iVk. H iry* ounicl, that no fuch or- 
tkr I i i VC.1 he t n inaik by tli„ cou’t 

Itn'Miifiyl doicmui.btr inv^uiu « dei, hutIln^eno doubt 
oftii’c KtShni ij, .1 po nor of m uh aonc, win n a perloni 
oM.*! I, i proiniQ: in writing to bind down infants, whilit under 
tl * < 1*., oi ilie to irt. 

It 1.1 cry tun, * prt i..t of an infant und'’r age will not bind 
th* ml I’l*, and (o Lid down in the cafe of Hilt verfus Wutd in 
llic lourt of king’s bench, {vidi B.tz-Gdlwts't Rtp. and 275.) 
If wis uifiitcd tlierc the infant could not fupport an atLon on a 
proi.nk of miuiage, tlu court was extremely doubtful, bi.t 
w.rc to'ivinccd by the argunn nt of Mr. Ruvett afterwnds Loid 
Chief Juftice of the couit of Comiiion Picas*, and indcid it was 
a very fine otic, and is the belt icpoit m fit^-Cnbbohs\ book *. 

A, to the lulcs and method of pradbtt ni fuch a calc In the 
ccclefiaftical couit, that was not abfolutely ict rniiiitd in the 
court of King’s Bench, but rather taken to he in tbij 10inner. 

Upon a contia«‘\ of marriage tn futuro tiic cccicii ifiual conit 
can only punifh the party, pro Irjioue but cannot decree a 
performance of conjugal litc^, (1). 

But be th it as it will, and th it it Is only voidable; yet does 
not fuch a behaviour as Mr Sorry’s t..nd to cntarTk an infa.jf, 
and to pi event hei from marrying advantageoully, where a proper 
miU'h oCrs? and in IJiort, nothing can tend moic to her pre¬ 
judice thin fuflcung hci to be inlnared and drawn in to enter 
into lucli eng igcmciik during her infancy* and thcrcfoie it is htgl.'^ 

* If a min cf full age arda ftmI'r tf 15 pemtfe ti 'f'etmatiyt an 1 aficiwirdt- he 
tcii iirs i lorbir, 4n him lot though luih nuirngs may m liid tv 

be. void ibk a t, thi. ml i it, yi. 11 IbiU oe biiuitn^ on i'‘lr f '‘ifon of full nge, w!iu lb til 
. bt prciunud to have aAcd wkK funii.tcnt elution, otberwif. Un pimltgi. diowei 
infinC'iOf rehinJtn^ and breakiii); curoujh tbriir contrif]:, which wa» intended a»an 
lidvanta^i* to chem, might turn groaily to tbcir p-rju iivC. iVatv 3>iW 
I/eltv-iiu^/rard, %m ^Ce». 2 . zittm l!50.j»37. iBuruu-J S. A. *7/. liar* 
mtuJ JR. 13 , 17 j, 176 . 

(1) f'tdi Harg^ Co. tUt. -g. b. note* and 4. 
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307 CASES At^ued and Dcterauned 

Smitht. i« incumbent on the court to fee what fteps have been taken to 
infnarc her. 

Thodgh infant* For iiot withftanding a female of twelve years of age is capa- 
ble of contracting marriage, fiie canons in 1603 are txprefbly 
in»if, and of agaiiift infants marrying without confent of parents, and a li- 
>fe- ccHcc cannot be had without an oath of the parents or guardian* 
Weoffialiwr" notwithllanding infants arc capable of entering into 

into eantwaf of contradts of marriage in the notion of law at the age of fourteen 
Hnrrwjc ; yet and twelve, 
by the canons of 

1605, It c nnot be done witkout the confenl of parents. 


^ order Mr. Barry to prothice fnch letters as contain a 

to produce fuch pfomifc of marriage, but tiot lullcf tlout, or letters of civility; 
leuersascon- for a letter may contain ai ftrong a promife as a note in 
of wtStuig, therefore it muft be ]iroduced: And Mrs. Smith ilnll 

iv. JS. itwat likewHe be allowed to examine Mr. Barry on interrogatories ^ it 
Jaiiby ti has been offered by Mr. Barr^'^ counftl, that I ftiall look into 
ftJpcAm'ban ® private Gentleman, but that will not be a knowledge to 

eo'/frr.''Lord me ill my judicial capacity, and tlieiefore of noufe. 
m,dwULew- ' 

luted the offer of lookini: into dtetn as a private Cetitlcnan, becaufc it mould not h tve bein a krovir* 
ledjjeto him w hie judicial capacity. 


The affidavit of Mr. Barry mentions other letters of like im¬ 
port and eire£k, but that is not fatisfadiory, therefore they mull 
be produced hkewife. 

It has been objected by Mr. Bany^s counfcl, that the letter 
mentioned in Mr. Barry’s affidavit was wrote before the filing 
of the bill, and therefore, is not a matter for the cognisance of 
the court: fuppofing it was before filing of the bill j this is 
a very nice diftindtioii, for if fuch an affair has been carried on 
piivatcly and clandeftinely, without the knowledge of the mo¬ 
ther of the young lady, and the tell imentary guauHans, 1 
lhali t.xke it as one entire tranfadlion, in order to draw in the 
infant to an improper a£l; it might be done too vt'hcn there was 
aprofpedl of fuch a bill; tliercfore tMs court ought not to put 
it upon fuch a narrow point as this ij; and it is vciy prolwbla 
too this letter w as delivcicd to Lord JJai lymore after this petition 
lodged. 

[ *08 3 So far as Klaics to the promife of marriage, Lord Barrm>re 
has no bufim fs with the letter dclivcitd to him by the Ion’s ioH- 
citor, tbecuflody of the feluitor is the cuftody of Mr. Barry i 
ihi'. is a kind of management too 1 do not approve. 

Lord and Lady Banyime are nut mtutioned in the jiraycr of 
the petition, nor t'*rved with notice, theioloicarenot before the 
' court; but tho’ T cannot make.moiiLr mmviaimi on Lordil’j/r- 
t auft, Ml I vuil mal e an oidti at. Mr. Barry is nlloutd to be 
•til ia'.iiit, that vriucvti lias apo'vir <ncr him as guirdian, (li.ill 
not pivmit hiin to many tlic jopnt' lady v.ithout leave ol the 
court; and do dirtCl th.ii ad KUeii j: jiorringa marriage fliall be 

ptoduetd 



In Ac Time of l^AEOWii^s* 

produced before a iMafter, and that Mrs. Smiti be at-liberty to 
examine Mr. Barry on interrogatories (i). 


. • 


(i) Rfg, Lib* B. 1745. fol. 205. 


»» 

Smitht y. 
Smith. 


Jn the Lunacy of Mir, Roberts^ March 25, 1746, Cafe 113* 

‘HIS matter came on before the court upon exceptions S. c. Ante 5. 

M the Maftcris report, which approved of the convey- ilJuatick,^ut 
ance of the eftatc ih Barbadoes to Sir Stephen Anderfon from the heit^thc 
Do£tor Finny^ purfuant to Lord Chancellor's order, lur.atickl*hou«ii 

Before die laft order was carried into execution, Roberts * 

died. tion (1). 

The conveyance is by leafe and releafe to fuch ufes as fulv 
lifted under the will of Mr, Roberts*^ father, in which Sir Stephen 
Attderfon is the laft remainder-man. 

Exceptions are taken by the heir at law of Mr. Roberts^ and 
the moft material is, that the conveyance ought to have been 
made to Henry Roberts the lunatick in fee. 

Mr. Noel for the exceptant, the heir at law of Mr. Roberts, 

'Ihe intent of tliefe exceptions, is to leave the heir at law at 
liberty, without any previous order of the court to come to a 
judicial determination of this point, either by traverfing the in- 
quintion, or in any other manner, w'hcther he is intitled to the 
fee, or whether Sir Stephen Anderfon is intitled as laft remainder¬ 
man under the will of Mr. Roberts*^ father. 

He argued, that this court will not confider the Inquifition 
as an abfolute determination of the right of inheritance of the 
lunatick’s eftate, and though he could not cite a precedent, yet 
fubmitted it upon general rules of reafon and juftice, that an 
heir at law may traverfe an inquifition, and that the court 
will not bind him down without a judicial determination of the 
point. 

That if VtoBiOt Finny could not have been bound by the in- [ 309 3 
quifition, unlefs he had agreed previous to it to be bound, much 
more the heir at law, who has not entered into any luch agree¬ 
ment, cannot be bound. He cited Sir Geofry Fnlmery Attorney 
_ General on the behalf of Jerome Smith againft Sir Robert Paek- 
hurf, t Ch. Caf. IJ2, 113. 

In all judgments againft the anceftor the heir has the benefit 
of a writ of error, or appeal} then why ftiould he be barred 
here, when this is proceeding only found upon the prerogative 
ofthecrowh? 

it was but a limited infanity found by the jury, that Mr. Ro~ 
hetis was not of capacityfuficient to manage his own ajfjirs. 

A great inconvenience would follow, if the property of per- 
fons flioold be bound in this fummary way by order of this 
court, and will be the firft precedent of this kind j aiid all 

(1) Fide ex parte Crmfone, Amb, 706. 


that 
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that IS afked is to have an opportunity of trying the h(k of 

the lunacy- 

Mr. IVilbrahantf counfel of the fame fide» faid, we do not de- 
flre an immediate conveyance to the acceptant the heir at law, 
but only to forae ollicer of the court, to the ufe of fuch perfona 
as may hereafter turn out to be intitled. 

By the S/. («' Prxrogat, RfgiSf 17 Edw. 2. c, 10. It is a fort 
of office to inti'dc the King to lay his hands upon the perfon 
and eihate of a lunatick j and though the King cannot be proper¬ 
ly crdled a trulh-e (i}, yet in this cafe he is quafi a truftec for 
the lunatick’s benchi ordy ; foi it is there faid, ihe KingPall 
idle neiJAng fo hh ovjti ufc. 

There is notl'ing in I’ is in^uintion that can affedl the right 
of a iui'.aticl: to the cfK\tc. l-'iJc Guifiui verfus Brown, l Ch, 
Caj, 4p. ? fine ihJl not work fu;ther than the court in¬ 

tended itthe fame rule rule will hold as to the order made in 
this cp-io. 

As to the order’s being ennelufive; Confidcr firft, how it 
would be in point of law ■, this concerns fr -Jinid. 

If a man has a judgment a^ a' .ft hii , on utmurrer, he is 
barred in a perlcna! adiion, and can onij luuv a taint or writ of 
error; butothevwife in frtehclci. I 'Ac 6 Lr. 7, l>. 

He can have no attaint here, btcaule it is in the cafe of the 
crown. 4 Lesn .\ 6 . J?jen. 

jio 3 The common l.xw will not allow a man to be barred of his 
freehold, till the mere righr has been tried. 

In the cafe of Jddij-n verfus Danpn, June 24, 1711, as ap¬ 
pears by the Regiltcr’s book, for the note in Vernon’s Keports, 

2 vol. 678. is imperfedt, It was faid, that tiiough a perfon is 
found a lunatick with a re rofpedi; of fcveral years back ; yet if 
any conveyances arc executed by 1; lunatick after this time, they 
lhall not be fet afide as to good ufes; and yet they are looked 
upon as bad, and tlie clTcdts of a recovery bad, where the ufts 
are bad. 

Loud Chancellor, 

There was a fine in that cafe, and therefore the lunatick was 
bound, as it mull bfc fuppofed when he was examined with re¬ 
gard to the fine by the judge, that he was capable of levying. 

Mr. Attorney General for the remainder-matt under the will 
of Mr. Rohrish father. 

yirfi, Whether the exceptant has any right as heir at law. 

He can claim it only as heir at law upon the fuppofition that 
Mt. Rokeris was feifed in fee at the time of his death. 

He could not be feifed in fee at the time of his death, and the 
only reafon that has been urged to fhew he was, is, that the fet- 
tkmenttnade by 5 ^r. Roberts in 1738, has barred the remainder 
to Sir Stephen Atnkr/on, 

The heir can l»ve no legal right, for cither Mr, Roberts wa» 
or W'as not a lunsAick; if he was, the deed executed by him in 
1738, is no bar of the remainder-man; if he was not, Dodio# 
Fi/My has the wfcofe inheritance, and there is no pretence of 
right in the heir at law, 

(0 Fide Pdsn v. hord Bahmare, 1/^5^ 453. 

" ' ' Tha' 



Tlxe proceedings in this lunacy are binding upon W*" at 
law. . 

By the ftatute of Ediv^ 6. c. 8, f. 6. there is a liberty to tra- 
verfe, but when that liberty has been once taken, there is an 
end of it, for the lunatick cannot traverfe it again. 

Mr. Robens could never have travsrfed it, by faying he was 
not a lunatick at the time the jury have found him one, V'td^ 

Bevc^lef^ cafe, 4 Co, 123. b. 

It has been finally determined, and there is no way of trying 
it*now, and cannot be controverted over again by the heir 
at law. 

Mr. Solicitor General of the fame fide. [ 3 ** J 

The general queftion is upon the order made in December 

* 745 - 

The ground of the order was not, that Doflor Fimy really 
could convey any tiling, but only to preclude him from ever try¬ 
ing it over again, that Henry Roberts was a lunatick at the time 
of executing the deed in 1738. 

In anfwcr to Mr. lyUbrahatrJ^ obfervation that a deed of his 
may be good to good ufes, and bad to bad; he cited Leach 
verfus l-homfen^ 3 Mod, 3to. and the fame in Showers Pari, 

Cif. 150. 

The fingle queftion is, Whether a deed executed by a luna¬ 
tick is void or voidable j Judges have been of opinion it is ab- 
lohitoly void, and not voidable only,. 

If the deed is fo far a void act that it docs not grant to Doftor 
Finny^ it does not bar an eftate-tail; for if he was a lunatick at 
that time, thclb was no deed at all. 

Mr. Clerk of the fame fide, cited Manfiel^% cafe, I2 Co, 124. 
where there was a fipc by an ideot. 

“ And refolvfcd in the court of Wards, that forafmuch as he 
** was enabled by the fine as a principal, he fiiall not be difahled 
“ to limit the ufes, which arc but as accefl'ory j and notwith- 
** itanding Lord Dyir f.iid, that the Judge who took the fine 
was never worthy to take another •, and altho’ the monftrous 
deformity and ideocy of Bajhiiy, who acknowledged the fine, 
was apparent and vifible to the Judges of the Common Plea.',, 
and tlic jurors, to whom he was lent cut of the court of 
Wards, yet they caufed a juror to be withdrawn, by eonfenl?' 
of parties, and licld the fine to he good,” 

Mr. Noel in reply faid, he apprehended the court would not 
put fuch a conllriidlion upon their order made on Docior Finny, 
as to conclude the rights betvvccn Sir Stephen Anderjon and tlitt 
heir at law of Mr. Roberts. 

I,ORD Chancellor, 

Lands Efitrles 6^1. is the only traverfe of a lunacy in print; Tjie tw," 
and there is cxprefsly the traverfe of a perfon fuppoCed to he a yerfe ot aluaL'jf 
lunatick at the time. in- 

I think 1 may decide ou fame furc and certain principles ou tliis **”* * 
exception, without picjudicing any perfon’s right. 

1^! 
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The •queffion is, whether I fliail leave Doctor Fiwjy a powef 
of difpurinjJ it, if he thinks fit, by reafon of his not having don'e 
an a<fl to extinguilh his right. 

'Hic exception is miftaken, for tlie courfe of this proceeding 
VV3S to fiicw, wJiether Mr. Roberts was a lunatick or not, and 
whether Do£lor Fimy had any right to tlie eftate j for to fup- 
pofe that deed was void, and yet in force at the fame time, would 
be inconfiftent; this being the intent of tljc order to prevent the 
trying the lunacy over again in E.'rbadzn., it does not imply the 
court lulniittcd Doflor Finvy to have a right. 

i am of opinion not only the lunatick, but the heir of the 
lunatick, is bound upon/Zv the imuj/ttioni or it would 
have 1-ecn a very fvniilcfs of parliament, 

A tiial by inlpc ;ion is the proper trial by the Lord Chan¬ 
cellor ns lo his pciic'ji; Wiien there has been a folemn trial in 
the life-time of a lunatick, wdio is bound himfelf; to fay, that 
after his death, when he cannot appear in proper perfon, and 
cannot be infpe£ied by the jury, it fiiould ftill be open to a tra- 
verfe by the heir at law, carries a great abfurdity wdth it. 

■The alienee of a lunatick may tiaverfe an inquilltion as well 
as the lunatick himfelf; fiippofe both the lunatick and the alienee 
tr".vcrfc, attd he is found a lui:atick at the time of the aliena¬ 
tion, is not the alienee bound t He eei tainly is. 

the aluncd ii Louiid. 


The alienee it is faltl {hall he bound, becaiifc he wa? a party 
to the fuit, but the heir at law llutll not, vhieli wtarld be a 
manifcil Injuiuce, and Rill llrongcr in the cafe of idcocy, 
where the crown grants the cidlody and profits of his efiate 
during his life, the idcot dies, and, accotding to the dotlvlne 
laid down by ccunfcl, the heir at ln*,v may come in and traverfe 
the idcocy : ihall tiic executor of an idcot iiavc an accoujit againft 
the grantee for t/ie profits incurred during tlic grant fium the 
crown ? No furcly. 

Theluriafick it is fald would not be bound, bccaufc when he 
recovers Ids fcnfcs he may traverfe it; certainly he could not. 

Though I have faid all this u]H>n the general point that tlie 
heir at law is bound, yet if Mr. R Juris was really a lunatick at- 
the time of the deed, it is abl’ohucly void ; if void fo as not to 
pafs the eftate, it is equally void fo as not to bar the entail. 

But luppofe a common vccovi.t v might Jjave a diftin(ft opera¬ 
tion from ihc deed to lc,ad the ufes, for a common recovery wilt 
bar the entail, tinsuglt there is no deed to lead the ufes, becaufe 
it \^\x\x%z('^'’.(:kcf'ihrf<itisftir(ifincf cjlate in 7v//w, which creates the 
b.'tp.# yet if fuch a dectl as this docs not pafs the eftate, then the 
can have no operastion as a recovery of an eftate in fatis* 
y : b.cre ii is quite a diftinft thing from the common reco- 

Xr'very, fi^r it all depemls topon a letter of attorney executed hy the 
ii|r,at)ck, which is a deed, ami therefore every tiling done in 
purfuance of it is void: .and this was dctcrnihicd in the cafe of 

2 fFeniwortk 



!n the Time of Lord Cliancdlof HaruU'KKe. 

Wentmfth vcrfus Cbolmley In the cout of Common Picas, J!'//-* 
thaeimns term 1744. (l). 

But I will fupntife Roh.'rtt wis ,not a Innatick, and that on a 
future hill brought here, Robt^rtt fiiotibl bo fount! not to be alu- 
natiok, but a vsak man, and the d .d obtain’d by fraud or rn- 
pofition ; after thw death of Mr. Rohtfti. the fourt inuft take if 
oxaftly in the : me *glu as it ftoo 1 btfor- his con\< y tnee ; if 
Po£bor F/fr»y « linid no right by ihis deed, he tail con"':’/ no¬ 
thing lo the trultee under the ordtr of this court, thertf'j’' il r 
iieir at law is not hurt. 

But fup v'fing the entail Is barred, thofe ufes are no' • id, ng, 
and no pr> JudiLC can arife from the coriev ricc ti’-i * o *iy the 
Madier, hislindthip over-rH)e<l the e''f'/i’on, het etu 11 is m 
pieve.it any right the heir at lav/ miy ap^ita. ti ha/c on fLial 
al l.iw. 

(i) S. C. z J tj 40-5. tued. 


^hcn» Lajl.i rirjw, ry.j'J, 

A Bill was brought for a redemption of a a.ortgagc. 

] .ord Chiurell r ict owt fa) iiig, that IiO llioughl th.. rule 
in ich/ion to rcdejiipiion which hid, be:n i ilabl iln vl in this 
c'Mi’t f ir lomc time, an 1 whiih vias an.ilogons to th * llatu’e of 
liHiitati«»ns, is a \try i.,lit and mojKr inK ; thu altvV t\u nty 
years pollehion of ttic moitgig’e^ ho ihould n-’t 11 de^mb, d, 
or (itlurwifc it would make pv’perty vi'y pu» .1 us, .nul a 
nutrtgagee wouhl lie no more th '.j a b. 1 .»• ’ i th * m n ;age.*, and 
fu ijetl to an actouiit; wiucli v laid b, gieai hai I'l'n. 

I. ! V rj • , i( »pu 

Bill on the other livid, I m ’ or h''ai ' ( ' l’'e niies tint ?vTr. 
CA/il lusinlilbd on ior the deli nd mt, that aIiivi.i i >..i , lor 
aii'lc'uption mull ih/M a illt'Oihty in * n, o-vn r ot rla n/aity of 
redemption to coi’ie f'oner; .n d o .f<j>ii/, ni. 1. li.e lonu 
fliouhi he fallsiiv-d in this I, \et il i / i' dl not ilf 1 1 0 a u- 

ilemption, wJierc it wc iild lub|C-l ilte ii. , 1 a j.u,.r i.uon- 
^ vcnience in taking the nccomit. 

I do not know theft lulei hue ''vci h" 'ii d b'd! e I heir, ' ’ll If 
the couu dtcree a redemption. il’C’ \' , i w 11 i ih.yrau 
againft laying the inortgag-. ur.J.a,' i:,v /t.i, ..vhc,, 111 jiilh.ig tlie 
account. 

There never was .i Judge .vlio Iias ft* m thi. <• n*t, lould he 
mare difiudined than I am to allow .1 lej n n,: i 1, e. hti. t’ ,u’ 
has been a length of tinu’ iiuurrcd fijct thi jioil^hloii ot the 
mortgagee of the prcmifies i:i mortgage. 

Efpei'iilly in a cafe like the prjfcnl,,where a prowUnj. aflignee, 
gsthe plaiiitilF is, admits that for a very inconfidciable turn Iws 

(0 V. ante zz $> 
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RlMlTJlTv’t 

Caff. 


Cafe 114. 


Tu-mU'in re- 

I itiun to if- 
d^mpno,', , fta- 
Mith u l.Lt b/ 

,V y ► 'I'l'gy 

tw I) 111 utf of 
lull.I it'i , tbit 
/t. 1 )r> yt iis 

4 nivfliiii i 

II <1 I t lliould 
ni>i bt dilliiib d, 
(UiffCi oue (1). 
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l-Kitight the eqiuty of redemption, imagining, from fomc know 
Itilge of the law, he might be abk to unravel a gi cat number of 
cucnmfiances, an 1 hv that meau<> iiunic himftlf to a redemption: 
and I fbouUl be very glad m decrctrig a ndemption, that Icould 
do It for the lake of the unfortmn’t family who were tlic original 
borrow ers of the money •, but though the} have conveyed away 
all their right, jet tier n the calc of an afligin t of the equity of 
icdemptinn, if there art cirtunill.mccbwhii.li w oukl induce the 
rou.t to decree i redemption iii laiour of the reprelcntative of 
the Kicrtg ij^or, the alhgncc w ho llamlb in hib jj<ite will have 
the luKcfit of It. 

I am of opinion, that though no fniglfc ciicumflince, ab{lra€l:- 
cd from tlic rclt, w ill be 1’ ihcicnt to lutitle ilu pi iintifi to a de¬ 
cree. yit, taking them alregethcr, theyar ul w eight enough to 
cnciilc the pluntilF to i tki,rec. 

I'oi m 1723 it w.ia p mill i nortgage, ''nd the I ill wa<? 
bitiu’hlonl) ni J738, which ib bii* le///, 'lul thertfort 

is not within the bar which has ru l.uc jtaio been laid down by 
the couit. 

There w'ls a cafe before Sir y<’f‘p^ where lie deerted 

a Tcciempiion upon the ejieumftaaec ot the* perfon (who was m 
poflclhori of an tftate on in illy in n'Oitgage) calling it by the 
n une ol jr.y nortgoged futt in his will. 

But thcu',h 1 cLcre*. a ittk n>ptioii, it iruft be upon be 
tlu pliii iiri>i.loT the till 1 in i ling the .tvount 

wtics mt; I \ ^ I \ irid y ii 

Wl WAS. bcou^ht COnl'Hil l> liK*l l^C MiV < M.jh only, . *ul tiu up'ui 

»f,wa|>ofl«0nni tl-e mt rtga"f to br coi iputcd at ;>/• / 1 ttfj. whitlihib Loidihip 

.'eeoiclinglj. 

fiat wiibui the 

lat. 

Cafe lie. 

[ ^»S 3 

S. C uted 
S Vcf.421,434. 

Ante sSf, 

Aiti.r ihr dr^rh 
pi C. >. iDf lef 

ttleir, ft*(r on'- 
pfhis fans aitd, 


A rrdetrp wn 
wjisu<cit.ci in 
thi. cilc, AV the 
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I'uii td r IjCo/. to iny t secutors, 
Ic.ii i') iivl j iinth, m t.ulltoin- 


uhiii. r( (u h p.uiianicinary funds, 01 
iK.l I i! f cur *us as they, or the fur- 
I t’ i\ nr, 111 tiult to piy the yearly 
V .1 i mil j a‘l niy ciiiiditn by my 
< 1 i to tl ofc that Hull be bum by 

il,i , vhi It they th ill have* attained the age* 
le I tts ; .iid thi* the fliirc ol each of 


i ilifted iHare 
cfPtfvio Uu 
t«imotS4,o. o 4 

titnter too ialb'r’i idU al nig i', vrit J 11 h in, i J I ns, d r t’ 


11 wau rails n tau tin 


. Ill U ’J s' > ihi uliJu ly 1 s 


,'iit 11 m Itibrrpnfcitato*, Ol 


only, it unnrtielong 

tifptr t nfnbitaHi*) as ii i uiS i j 'd nV t >■ I > * ’i tl (fv i f jJ the jtitly frtduue 

54,ocp/. lit 11 f I r. 1 tp « <J 1 1 tliltr u iV » ai i fiovijt n Jis ih J v t il 


p rtr ' < I* tit I tc t f/TtaiM ‘tn 

tip rt/ut/t, 4 ud ii^Jtrt tpt fan f i att mrl/i i ^ a> 


( >• I 11 a j uu jtn i in tdidjiup 
^ sh juitn } g uudna. 
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“ yearly 
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yearly produce of the feveral fums or parts of the laid fecu- Fo»h*«*av ▼. 
** ritics which fliall belong to my daughters, who are or fliall 
** be married, be paid to them upon their Cngle and feparate 
receipts, without the controul or intermeddling of their 
** refpeftive hulbands, and without their being fubje£l to the 
** difeharge of any of their faid hufband’s debts. And I will 
“ that fuch my faid daughter or daughters* receipt iingle and 
“ fep.iratc Ihall be a fufilcicnt difeharge to my faid mcecutors, 

** truftccs and guardians aforefaid, for fuch yearly intereft and 
** produce: and after each and every of tlu-ir refpeflive de- 
** ccafes, in trull to divide to each the p.irt or iharc of tlxe 
fccurlties wherein the fum Ih.nJl have been invefled, among 
the ilTue of fuch of my faid children who (hall happen to 
“ die, in fuch manner and proportion as any of my faid 
“ children fo dying fliall rcfpe£lively appoint in and by his 
“ or her laft will and tcllamcnt; and for want of fuch ap- 
“ poiutincnt, then in trull to divide fuch part or fiiarc of the 
** laid ferurity equally among fuch refpe^ive iflue of any of 
** my faid children at their rcfpe£livc age or ages of 21 years, 
and in trull in the mem time to apply the intercll of their 
“ rcfpeJlivc (hare or portion towards their refpedlivc maintc- 
“ nance and education : and in cafe any fuch iflue fliall hap- 
** pen to deceafe before attaining the age of 21 years, tlien 
“ and in fuch cafe I will that the fliarc of him or her or 
** them fo dying do go to the furvivor or furvivors of them ; 

“ and in cafe all the iflue of any of niy children fliall happen 
“ to die before attaining the age of 21 years, to be divided 
equally among all my other children or their children; 

“ the chddicti of any of my children who fliall happen to be 
“ th ad ai the time of the dteeafe of the longer liver of the 
“ iflue of my faid children (fuch ilfue dying all before the 
“ age of 21 years as aforefaid) to have the fliarc of his or 

her.parent equally betwetu them : And 1 will that my faid r "ifi j 
exLCUfois, trulltfs and guirdians do, until fuch time as ^ 

“ they fliall have invefled the full fum of 54,000/. in the 
“ purchafo of fecuritics for the purpofes aforefaid, pay to my 
“ ehildicn out of the reft and refidue of my perfonal eflate as 
much as will, together wdth the interell of the ftruiities 
** which they fliall puirhafe, as they go on in purchafing 
“ thereof, amount to 4/. for each hundred yearly, for their 
** rerpcdlivc part or fliarc of the yearly produce or inttrtll of 
faid 54,000/. I fay of the faid beforefaid, to re- 

“ main and continue in iruflces aforefaid j and I do hereby 
ikilaic, that 1 give and devife the faid 54,000/. to my 
f.id children by my former wife, and unto thofc who fliall 
“ ba bom by my prefent wifeaforefaid, over and above 
** the feveral fmns of money which I have given them, 01 
“ obliged uiyfclf to give them, cither upon marriage, or any 
otherwife, before the figniug of this ray prefent lall will 
« and teftameiu.” 

And the faid tcflator by the faid will, after payment of hta 
debts, funerals and legacies., gave aud devifed the rcfidue of 

hii 



^ C A S E $ Argued jrnd Determined 

Ins eflatc tolas fons, Thoimr, AbeUt Claudius^ Prier and Pj 5 /- 
oswurAiu cq^a)Jy divided between them, and made Thomas, 

Ahll, Piter and Philij), execiUors, and died the 5th of April, 
1740. 

'I'lie 15th October, 1713, Peter died, having made his will, 
and PLihp exetutor thereof, and refiduary legatee, who brought 
his bill agaull the other children of the fiid Claude Fonnereau, 
and infifled that the fliare of Piter in the faid 54,000/. amount¬ 
ing to Cicoo/. was abfolutdy veiled in Peter, and fo Wonged 
to him ai his ivpieh niativc i if not fo, yet the teftator not hav¬ 
ing made any provif on Ibi the contingency of any of his children 
dying \\iEhout any Ifliie, the lhare of fuch child fo dying fell in¬ 
to tin ti'uU'u'n of the tefl.uor’s eflate, and belonged to the re- 
fithiaiy’ le;^ .U( ts csclullve of the other children. 

'i'hedaughters by their anfwers infilled, that though the con¬ 
tingent^ of a thiU’s d)ing without illue was not in words pro¬ 
vided for, ytt it wao vrtjaliy included in the more lemote con¬ 
tingency provided for by the v'lll, (viz) the ijfue of any of the child- 
ri/t djif.g t,f u 21 luthnt tjfue, and that it might, according to 
the liiiiitation over in that cafe, be divided among all the child¬ 
ren eqinJly. 

The cales cited for the plaintiff were Ectflcouri verfus JParry, 
Comhrh, 437. Netvlit/i(i verfus Shepherd, 2 P. IPms, 194. wlneh 
Loid Hardwiike faid, be could fee no reafon to approve of as 
{ 317 ] reported there, a363. verfus Simpfou. 3 Fern. 

722. Harris \tx\\x% Chapin, the 25th of1735, Qro, 
£liz. 525. * 

For the defendants was cited the cafe of Jones verfus /f'iy?- 
combe, JMuh term 1711, Eq. Caf, Abr* 245. 

I.0RD Chanclllor, 

There are tliree <|uc{lions in tins cafe. 

The lirft is, if this lhare belongs to Philip, PetePs reprefenta- 
tivc. 

Secondly, if it goes to all the furviving children. 

Thildly, If it falls into the general reftduum of the tcllator's 
effate. 

As to the fitjl, T am very clear it cannot belong to Peter*i re- 
prefentative, becaufc it never veiled in Peter hlmfelf} for nothing 
IS given to any of the children but the lhare of the yearly produce 
and iiitereft of the piincip.il fum of 54,000/ which is intended 
as a provifion for the fcvcral firpes of each child. 

As to the fccond ciucllion, I .im of opinion it will go according 
to the devife over, and that it mull be according to the intent of 
the teftatur collecled from the fcvcral parts of the will. 


* y. 5 . after the devife of fivcr.il parts of Ills real and perfonal eitates to 
litveial pcrlons, devife: the intcreft and ptodute of the fuiplus of his real and perfonal 
eftatr CO his grandchildren, ontil their age ot ai. ‘Shu will pap tbt abhlutt right 
'mnd pt tptrtj t/f tbt real evdptrpaal ^att to tbtgrandchildren afta age* JNewland verlus 
Shtphard, 2^. W'wf. 154. 

N. B Lord Hatdwickrytf/if, be amid frt m rtapn t» appiove of thU ietenninatkn a $ 
repot ted tbue. 


M/t rl 4«i 
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Confider It with regard to the contingency, and as to what a» v. 

dlilinguilhes it from the cafe of Jmsi vcrfus Wtjimnhe: It is "**"* 

inGded by the plaintilF that the*contingency muft happen of a where thet* t»i 
child being born, and that child dying without ifTuc before the remain* t. of• 
age of 2 r, or the dcvife o\ ci of the mare to the other children ^ »hom 

Cannot take cftccl, Oil paitiCaUrlio 

miution is, never has been nt the lemamder over laJuo slle^ 


In tlic cafe of a real eflate, fuch a conftruftton could not be 
made, bee lufe where there are remainders it has been confider- 
ed as a difpoGtion of the reveifion left m the teftator, and if the 
pcrlon to whom the paitkular limitation is, never has been 
the remainder over takes effeft (i). 

It was laid the diipoGtion of perfonal things di^er, bccaufe 
they cannot be dilpoftd of by w ay of remainder, and are exe¬ 
cutory, which muft take ftri£lly according to the tontm- 

geiicy upon which they are limited. 

yonfi verfus is an authority dire£lly contrary, ac¬ 

cording to Lord HcftiuUifh opinion; and of that opinion were 
the court of King’s Bench; 'llie cjcdmtnt there was for the 
freehold, and will not determine the judgment of this couit 
with regard to pcrfoiul clLtc. I am of Loid HonourC'^ opi¬ 
nion upon the rc ifon of the thing: People frequently dilLr in 
t\pic{lir>n, though they mean the fame thing; and it would be 
coiiftrumg w ills by too great a nicety, to lay weight upon fuch 
ftrul forms of words, when the meaning is plain: I never 
knew a cafe where tins court has departed from fuch a lati¬ 
tude of conflrudion, as the courts at law w'ou^ have made up¬ 
on a limiiaiioii of .1 fieehoid eftate, in order to defeat a be- 
queft over, though it has fitcjuently done fo to fupport a devife 
ovei. 
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There niiy be a 
difttrenct (.x- 
pieDionm Wills, 
tiou^nthi. lime 
thins^ H niesnt, 
vndlolay We ght 
on ft \f\ S>r .IS of 
word , when tha. 
mean g is 
pla n, woul I ba 
LOrfttuilig Wills 
w th too great 
nicety. 


(l) In Aithn V. IVatdy 1 Vrf. 

Lord Hiulwnke (aid, he knew of no cafe 
of 1 remainder or conditional limitation 
ov ei of a real eflaic, u Iiethcr the firft it- 
niitation were by way of a particular 
eflate, fci as to leave a proper remainder, 
or the conditional fubiequent limitation 
i^ere to defeat an abfolute fee before li¬ 
mited, buf il the precedent limitation, 
h, vibat means fo e oei hi out of tbt c -r/r, the 
fubfequent h.mtation fhould take place, 
bee alfo Si ntternitioJ v. Eft, 1 Salk zzcf, 
foftnv Uef^omk, 1 £f'‘jb 2.15.//oy- 
k »r v. Hopl HSy Ca. Hemp. Talk. An- 
dtf'is V Fulhamy 2 St/a, 1092. 1 1 %/. 
ii;zi. i C. 1 IFtlj, 107. <S. (J, j Bure. 
1624. S. C, Gull/nt V. IFfckttty 1 iFtlf, 
icj. 2 Stio. 1093. HajfwaiJ V. Sttl!/ng~ 


Jletty anti i vol. 422. AoJ^n v. 

I FeJ, 420. Bradford y Foliy, Doupl 63, 
Statbasn v. Billy Cwhp 40 Ha/ton v* l^b/t- 
tak 'y 1 7 irm Rep. 346. But where theie 
is a devife of a particulat clfate with a 
limitation over upon a contingency, 
which is to determine the particular 
eflate fooner than it otberwife would de¬ 
termine, there if the preceding particu¬ 
lar elfate a 3 (ally takes plate, and the con¬ 
dition is not performed, the remainder 
will net take tSed upon the expiratuHi, 
of fuch paiticular eiiare. Ambutf v. 
Lttton, attfe 286. 8 Ftn. 221. pi. 2 >. i'. C 
3 Bro* Pat.Ca, 486 S. C, Sb^ffitUl y, 
Loid Orret^y ante zSz, 2 %^. Sed itdi 
Brmn v. Cuttery Rajm, 427 % Lev. 125. 


Vox.IIL 


U 


This 



I , ■ ’ ■ CASE'S Afg4i€i! a'ltd.’ticteinihed ' ' 

T. This brings it to the intent of the tefialor, anH there w no 
fiM*^***»* doubt of that, for there can be no reafon for a devile over in 
cafe of the ifllue of a child dying, and not in tlte cafe of a child 
itfelf dying without any iiTue at all, v 

The cafe of J^Icouri Viirtos Wurry in -Comberbarhy is reported 
in a book that is very incorredi, and of a \ cry difl'erent contin¬ 
gency, and can be no auiliority in the prelent cafe. 

As to the third qiieftion, if it falls into the general njtchwm, 
there are fome circumltaiices here which makes it a flrong- 
er cafe than jenei verfus Wejlconib ; for I think here appears an 
intent that it lliould go over abfolutcly, from die iiuroduftory 
claufe of the tellator’s -wdU: It is plain he intended to difpofe 
of his whole eftate; it is plain tliis was a fund detached and 
divided from the general veiidtie of his eftate: And the intro- 
dmStory words of the refiduary claufc art, after payment of all 
debts, and legacies, I give the rtlldue ; this is a particular 

' legacy, and divided from what he intended to be the refidue : 
And I am of opinion the fliare of Peter ought to go among the 
s furviving children (i). 

(l) •* la equal {hares.** Reg. Lih. Fottnerf/tu, ihc penning of the will was 
1744/fol. 41S. In She^eld v. Lord fo very particular, that no precedent 
' ‘On-oy, ante 284. Lord HarJvjicle ob- ** can be'draw'n from thence.’* 
ferves, that in the cafe of Fennereau v. 


Cafe ii<^. 
C 3>9 3 

8. C. cired, 1 
Vef.45. 

, 7 ht legacies an- 
Att the will ot 
C. are vefted 
. fines, and the 
-fime of payment 
iwftponcd mere- 
tyotteh-cupi/tan- 
:4es ariling trom 
ipcnveniency'to 
■ the ejtdtt, and 
thereiyie the 
court decreed 
^em to the 
' plvotitf (1). 


Sherman verfus CoUhis^ J^ebntary 4, 1745. 


C^O H N COLLI K S by will, dated the J ( 5 th of Ol^oher 
1733, “ gives and bequeathes unto cacJi of his ihiughtcrs 
“ Atm and Mar^ CalUnsy three hundred pounds, to be paid to 
“ them by Ins executor 'jehn CoHihSy when he lliall ailain his 
** age of twenty-fix ; but in regard tny two duupJ.Hcrs are already 
“ providedfor by lands fettled on them by me^ and my late itnfe, and 
“ by legaritS Ift them by their graudfatker^ and which J have paid 
“ unto iiem ; it is my inUntim that they fall mt be intiiled to any 
interejl for the fnd fums to ilotm given by me as aforefaidy be^ 
fore the fame fall become payable as aferefaid ; however, for the 
“ better fecuring the ftid fcvcral fums of three hundred pounds 
** given to my twb daughters, my will is, tliat ray two elofes in 
** Sniton fliall Hand refpetlively charged vvitli my pcrfoiial eftate, 


( 1 ) So Aftjtfcr V. Dmeetnbey 1 P, If. 

^ 4^7. pufeltP‘S~ eafty z P. If. 51^. Hut^ 

Rep.y\b. Uifsther v. 
mth £ vol. 127, Wmes V. 

, fcmcfitil, 507. Burn. Cha. Rff. 327. 
SI Cl Atiime^i'neral 'T. Mthefy 114. 

" I fef. 44. V. 

703. I Mrt. Cha. Hlep, 120. 



$, C. Tunjlall V. Brackeu, Amb. 167, 1 
Sro. Cha. Reg. 124. C. Dawfvn V. KH- 
Ut, 1 Bro, Cha. Rep. 119. Clarh v. 
Rtf, I Bro. Cha. Rep. ironotc. Kemp v, 
Da'oy, ibid, note. Gochvtn v. Mund.iy, 1 
Bfo. Cha, Jiip. 191. Fanufy v, Ldga'-y 
iLd. 192, note. Tbomjm v. Pyx, ibid. 
193, truce. Morgans, Gardinerftbnl. note. 


« and 
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** and be liable id thepapneni (^ihe foidfivetalJams ^three hmdred t* 

** 'pounds to niy two daughters at the time above mentionedf with a w 

•* power to enter and hmd till payment of principal and ititerejl^ firm 
the thne it Jhall become due^ and after paymcrit theteof, devlfes 
“ the premiifes to his fon John Goliins in fee, whom he makes ex- 
** ecutor and rcfiduary legatee:** 

Both the daughters arrived at their age of twcnty-oftc, hut 
died before fobn Collins attained his age of twenty-fix } one of 
them married, and left two children, the other is dead unmar¬ 
ried, but by will gave the three hundred pounds to her After. 

The hulband, and the two children, bring the bill for the le¬ 
gacies. 

Mr. Browtiy for the plaintiffs, cited Powlet verfus Dogget, 

2 Vern. 8d. Miller verfus Warre/ti id, 207. Jachfn verfus 
Farratui, id, 424. Brieeii verfus Bruen^ 2 Vern, 439. PitfieUV^ 
cafe, 2 JVill, 513. and verfus Condon, before Lord 

whke, the firft of June, 1741 (i). 

It appeared that thcperibnal eftate was not fufficient. 

Mr. Clark, of the fame fide, cited Hall verfus Terry, M. T, 

1738, 1 T, Aik, 5^02. and King verfus Withers^ Caf, in the time 
of Lord Talbot 117. and Buckley verfus Stanlake, the 4th of AV 
vember 1719. 

Mr. Robinfon, of the fame -fide, cited Huichitis verfus Fitzivatcr 
and l‘\y, L. C. 15 . Comm, 716. 

Mr. Solicitor Gerteral, for the defendant, the executor, cited [ I26 1 
Bradley verfus Powell, Caf. in the thne of Lord Talbot, 193, and 
Hall verfus Terry, t Tr. Atk, 502. to fliew that the general rule 
fiiall prevail if the legatee dies before the contingency happens. 

Mr. EreJkm,oi the fame fide, cited ZwhtbourAs‘a^ihpart, 317, 
and Bright verfus Nos-ton, hfore Lord Talbot, a fimilar point 
with Bradley verfus Powell, and Tmsrney verfus Tourney, Preced, 
in Chanc, 290. 

Lord CiiancelI-or, 

This is a legacy in the firft place on perfonal eftate* and if 
deficient, a right of entry is given upon r^d/eftate, and to hold till 
fatisfiecl. 

The rcafons I ftiall go upon are partly rcafons founded on the' 

“ rules of this court. • 

Firft, That this is a legacy given to two daughters generally, 
to he paid when his fon John Collins /hall attain'hls age f twenty- 

With regard to the perfonal eftate, it is not difpnted at ’the 
bar, but the plaintiffs arc entitled 5 it is true, it has been detet- anSjparfona^ 
mined* where there is a mixed fund of real and perfonal, that not- tonfli 

wlUiftanding it is confidered as a vefted legacy as to the perfonal 

it ftdl not be raifed oBt of the /Onner* where the les*t«e die« heiory ehe dnie^f 


(iW«te, 4 vol. lay, 130 S.C. Cotm, ante 1 imL 555. mshnrdM 

(z) See Pr^f yf.Abmgm, ante, t vol. Gre^ mte fif. AtH,u^.Qikral v. 
noxe i. Hallr,Teiry, ante i v<A. , aati iit,- : 

Vm V, Qlarki ante i voi. $ ( 2 . 



3ap CAS,£5 Ajrgued and Determined 

^KMAK V. eftate, yet otherwife as to the auxiliary fund, atid lhall not be 
CottjiK. raifed out of the real eftate» where legatee dies before the time 
of payment. , 

Even this was a cafe of pretty hard digeftion when deter¬ 
mined, becaufe, if the duty itfelf was due, where tlic laud was 
given as a fecurity, it feemed a little harlh, that the laud fhould 
not be commenfurate to the fecurity. 

ThisdetermiJM- But to prevent bringing unnectifary burthens upon licirs, the 
ahlnMe*«*^*^^*^^ prevailed ujton to determine it fo, and it is now lettltd 
time, but lu$ * fliould follow the rule of portions and Ji gacies chargoablc 

|revtiied ever on real eftate, and fink in the land. 

ance, tf> prevent 

unneeefiary burdent being brought upon heirs. 

Which brings it to the queftion, what would be the conl’c- 
quence if tliole legacies had been originally chargeable on ical 
eftate. 

“ But ju regard my two daughters are already provtdt d for by 
** lands fettled^ &c.*’ 

f 321 ] It is true, the general rule is, that where a legacy or portion 
Where*leg»cy ^ ccitain agc, or certain time, if tlie kgatte die 

orporcionhto before that age, or before the time of payment conu-s, it flull 
tepiidstacer- fink into the land, and has l>ecn fo cftablilhcd ever fmcc the 
Povolct Pawletf 2 Vttiir, 3C7. and i Knu 

befiH'e that age, 3 au 
«rUme, iclltall 
fiuk into the land. 


Origin.\llydeicr- It was dctcrmTiiicd originally upon portions, afterwards was 
mineJonpor- extended to legacies, and taken from circumllancc^ regaiding 
J^ndedtole- legatee’s age, or day of marriage, the (.ourt concUidmg that pa- 
Caciei,an 4 r«iun rents thought if their children did not live till fuch tunc, tliat 
fanc^g^ing would not Want their portion» or legacies. 

Icf itce's age, <u day of marriage. 


The rule not But it Cannot be faid it holds equally fliong when* the cir- 
aifteredto, cumftances arc taken from tlie coiivcnuncy ol the eftate, and 

eumftancei ate t^^t from the perfun of the legatee. 
tiUien from the 

coaveniency of the eftate, and not the legatee’s petfon. 


Detenniaed lirft 
by Lord TirdSat 
in the cafe of 
Xing verfus 

legacy, though 
charged upon 
Und, ftmuid he 
nifed, ihu time 
offrymentbeing 
ywftponed only 
ft>r thc.eoaTC^- 
Wey uTdie ■ ' 
eftatp. i 


King verfus Withers^ before Lord Talbot^ was the fiift cafe 
where a legacy was determined to be veiled, though charged 
upon land, on circtsmjlaners arifug from couviiiieiuy /; the ffiate\ 
for his Lordfhip was of opinion there tiic legacy fliould be laifed, 
the time of payment being poftponcfl for the fonwuieticy f itee 
ejleae j and though Lord l^albot took notice of this diftindtion, 
in Bradley verfus Pewell, which came before him after King and 
WHlierSi yet there was a material difference, for the perfon died 
before the time ajpqpointed for payment came, and therefure he 
d^rmined the pofdon to fink; the ftrong reafoning in King 
verfus WitlserSi was, that the teftator intended, upon the cvn.t 
of the fon's dying, to inercafe lus daughter’s provifion, and her 
family. 
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If thii be the general doiE^rlney confider how it ftands here; SatanAtf v. 
the lime of payment was moft manifeilly pollponed, in order to ^®*-‘***»‘ 
prevent the buithen of Intercll Ailing upon the ellate of the fon 
till he attalntd his age of twenty-fix j and when he has given the 

this e^picfs reafon, to infer from thence that the daughter {hould daughter^ would 
lole the principal, or htr reprefentatives, would be a very forced 

COnlllUi^lOIla * legacici, as the 

contlflgeaey had not luppeaed. 


A ilying before the contingency happens, is the reafon why a 
legacy that is chakged upon land flioulil not be pa)<ibk, and 1 do 
not fee, li the ion h id die d before his age of twenty-fix, how the 
daughters could have been intitled. 

* In the cafe of Aewr/vr verfus CohdoHy tlie ftrong reafon which Wiercthe par* 

weighed M ith me v^as, that the porrion was dire^fed to be raifed toWnufed^ftw 

aiui the death of the tiilator’s wife, and therefore poftponed the death of the 

Hicrcly from the tonttmency to the cftatc and family, and not diere 

intciukd that the itaughters fhould lofe their portions bccaufe ^J^thMcouti 

tl y di i b for rhe mother j and there are a great many cafes has held tc /halt 

■w litre this tourt has held it fliall not be raifed in the mother’s 
, , her life-ttme. 

hie-timi*. r j 

Till r' lore, If confidered fingly upon the general rules of the 
couit, the legacy would be veiled, and tranfmiffible 

I do not reft it heie, but am of opinion, on general rules of 
law, it is .1 veiled legacy, for the plaintifl'might have had a legal 
remi <Iy hy ejcclment: The words are, wirA a power to enter and 
hoid till paynentj fee. Vidt the will. 

This I tike to be a right of entry given them to hold the land 
in the iMtuie of a tenancy by eleglt^ and rightly faid at the bar, to 
he a chattel inttreil (i). * 

It has been improperly called n power, for it is a right of entry, 
wliiih differs from a power j lor a right of entry will go to exe- power, fori* 
cutois andadminiiliators; for if a chattel intereft be granted to will go to cat- 
a man, though his c\ecutor8 are not named, yet they will take it 
baitly as his reprefentatives. 

If this bi fo, ilu*n there is a legal remedy to enter, and hold 
the lands till principal and interdl be fatisiied. 

Now, can it be faid, w-hcre plaintiff’ fhall have a fatisfa£Hon 
an his own pcrfoii at I.»w, yet that I (hould relieve againft it in 
this court, merely upon a will, and where all perfons are volun¬ 
teers ? 

The cafes have, for the mod part, arifen upon equitabl* 
charges, where there is no remedy except in this court, and in 
the cafes of trufts, as It can only be determined here, whether 
the tiud has arifen or not. 


(i) So H'iggv, ante 1 vol. 382. Ernes v. Hmnckt amt 2 vol. 508, 509. 

U 3 Thii 



6AS£S Argtt«d andBttefmkieif 

SKiBtfjiN ». Thia is not an cquitnile charge, but a legal one (i), and difibrs 

. fg jjjg party having his remedy at law, by 
ejedtmeut, there are no grounds for this court to take it from 
him. 

But the pUintlff comes here propeily to have an account of 
the pcrfonal eftate of tlu teilaior, in the firft pLu c, and likcwifg 
to avoi I circuity; for il tJic plamtifl htd ruov<‘ud at law, then 
the defend int would have had a light to be idietedhtre, upou 
payment of principil and uiwitft. 

Ills Ljidlhip dtcit.cd the kgauus to tlic plainlilTfa). 


(r) And this (n ms to be th* piinci- 
ple, which h^^ gmti'd in the uttermi- 
fi ition of many nl the cafe^. If j v 
Hancotkt ante 2 vol. 507, 509, TunflaK 
V Btach n, j^mb, 16/, 170, 1 Bio. L^a. 
^ep. 124 5 C. F> brry v MuUtit Aab. 
3 J0. Manning v. Amt!. 575. 


*/ ah V 'ft, 703. lltii h Hi' 

V Ffv,(t» 716. tJou\ /(If Rav,/hfi, t 
i ff. it /«•, I A’/ Chn^Rtp. 

197, note GoJ-vl ,i v. Jlot/aj, 1 £l<o, 
(fa Rep 191. 

(:)Re^.L,b 5.1745.^3} 277. 


Cafe 117. 
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Sarah DeacoMf March 26, 174^» FMiieIii\ 
^ iht IVtll ofjoftph Smith dini jtd^ A n aud 
iltirofjcfiph Smith his lah hatkir den ipdf 
Alarthoy h\ firjl Wijtf 


VPlaintIfl. 


Ehamr Switht IFidotv of Jofeph Smithy ihcFa- 
ihiry andfivt ofhu ChUiiTii 


Derendaiits. 


I N JFaJler term, 17 j? ffpl' Sim/hf the younger, brought his 
bill againft FUanui Smith, the widow and adminiilratrix of 
Jijh Smith ihc father, and the other defendants, his children 
by Fktfior, for an account and ddhibut.on of the lather’s pcr¬ 
fonal eftate, and for a diltovery of the ical cfiatc which he was 
ftiftdof at his death, and all raorrg.'gt',, bSf*r. and for aq ac¬ 
count of rents, and to be let into pofielTion. 


t C dtfd, 

Vtf, ^40. 

J. S. covenants 
v> lonvey and 
Settle huuies, 
lanil. anil tcre- 
tswnls or a rent- 
ebar^e iflViinj 
thereout to cer¬ 
tain ufei* J S. 

•f eruurds pur- 

chaies landb, bat does not mike any frttlement of them ouriuant to the aiticloi and (orenant, and 
oies. llitfe alcei'purchjicd lauds Stall be to the ales of the fetUeinent (t}. 


The defendtnt it/</?«or, in her aiifwtr to tl.at bill, ftt forth, 
that by deed-poll, or articles of agrccmtnt, dated the 28th oijuly, 
between fofepb Smith, the father of the plaintifi', of the 
one part, and Framis Kedgell^ the defendant’s father, of the 
other, S\mth coven nited for him, his heirs, exucutors and ad- 
yniniflr«tors, with the fald KtJgd/f tide, that in conGderation of 
a portion of four hundred pounds, the faid Suuth Jlnjuld and 
^udd convey and Jhlk houfei, lands and Ummi,ntSy »r a nnhebarge 

#I> W Toob V, ILe/tip, 2 Virn. 97. Ftn. 293. Biidgcs v, Scte, l Sq. Ah, 34. 
fftmiflf ibid 48X, iVilcoihv, Uwis v. HtU, i f,/. Attmmp Ge- 

Wtl leh, thd, Ltc'jmtti. v.Cailr/le^ neralV. H'boi evw/i. i ^’'^.540 Stiidtar, 
X F. tv. ail. *28. Hdh V. It dkst 5 Svudn^ 1 Bra, Cba. Rtp, 58a. 

tfftnng 



In the *!5Tmc of Lord Chancellor itftHDWiCKB. 

ijfutng thn eout^ if il't value of fot ty pottmlsf ()n iruJtecSi U 

il • uji of I mftlf fit hf^ and ifiirtwaiJt to Eleanor fir I fit 
bat of ditiLti rematndtr to tbe burs oj Joftph Smith on the body of 
Elt. inor, fubjcfi to a power to charj^i* the eltate of forty pouucis 
p<t {ujti, with three hundred pound*, as a provifion for the young¬ 
er thildrcn of the mariiagc. 

7 J P’ tJdti, at the lime of his marr'age ’tidi the 

defendnU J ' m i, "w is nor iitafed of any rtol tftin, whereof 
Ik ciiuld mi'vc, i lettUtiiLiit piirluant to the artiel •>, hill aitor- 
V irds puiLhift.d a Ireuiold lalkd 6/fin Eajl fifty nx 
litt'jhni^ of iho vtirl) t due of mm pounds, «nd a freehold 
It IVf Ilfcs, of the yc irly \ iliit. t f fortj pounds, fub- 
itil to in litat'* for hie of J-Z/v h, widow, in nn uudnuh 1 
moi..t) tluuoi, Ixlou iIk 1 ill parch »l the fum cflnU hid bit it 
mortgnnd (oi looo >c»is tiiin, to / !ph Smtth the clu^r, lot 
fecinitig two liiindrtd u I fifty pounds and intcu.n'. 

Xht defend nit, 11 i s/, iniiltcd, tint In r bufhind purihakd 
th 1 line, oi fo much is wis in pofktlu n, m oidci to enablt 
him lO p ilonn the articles. 

SaoiaHcr ff, Stiatl the fithcr\ piirth ife of the eftate at f 324 
Will up 1, lu ifnj;ntd oitr the moit-gigt to a ptrfon, without 
tnc di lend lilts )oiinng with him, for th * itmainder th,. term 
of laoD ycais, for fLCiiriiig two huiuhcd and hlty pounds, and 
lilt' nib, to tint pci^oti. 

Tin defendmt Ueatwr, fvion aftei htr hufband's death, ob- 
tnnid 1 Ueis of idmiinfb at on, md with hi, perlonal eitate pnd 
oil the two hunched i»id hit) pounds, incl intereft, to the mort¬ 
gage i, avho Wligned the tf nil to one Strutt^m truft foi fuch 
pent n i flu i .d bi intitkd to the freehold and inherit inec. 

Shi tiueied 00 upi n C/ju/'w/ar/’j eftate, UKlKteuedthi pro¬ 
fits , nd ind hir eKhn: fon, by their inlwei , nilifl tlie mar- 
rn t utieles fnouldbe cnricil into evtcution, and thitafcttle- 
nu t be mine of the ltd cfbites whereof Jofph iumth dud 
ft if d, ml 11 ell* tilt) fh mid not bt fulheient, tlun other 
1 in I to be puielnit d out of the perion il cll ite, lufficient to make 
up i h Cl ho 111 ill It of fill < li ir yearly value of tort) pounds, 
and 1 tied, pnilumt t > the ntirli , to the ufe cl the difendint 
J h rt If fin nie, with lemundir to 1 ti.ttiSf and tliwhen, of his 
bulk, IS hti 1^ tin titUll 1 n of the mvniige 

1 h* p' 1 mlf infide 1 , till In, lather purthafed thefe freehold 
tf ..tes, w It}) in inKnt ihu the p’ui l 11 ihtud )nn..rit tium, and 
*h It the dtfi ud mt j ill nil ige ai,ret eu nt, U infilled on, ought 10 
be m idi good t ut of tl e ptrfonil efl ti. 

I h., ev lienee foi the dilemlmtwis, that fofph Smithy the 
fith r, fnd, lu piuelnled ihc efbate tilled (Ik / »tsn\ with art 
intc III- to build i hoiUv on put, and lint the defeiUaut and his 
wil Ih mhl live then if'ei h.s death, 

• lufi beiii«» he ir I betor** the M ifbcr of the Rollsf the 25th 
of‘///y , 1743, hts JToiior dtehred, that ChttjLman'% efbate m * 

Faf ff Vt m I fo .ouih of tJiC Wtf Ilf y efbate as v is in poilrf- 
(i<*n It till tini of fo!hit ith'% pmih.de, biuY an undivided 
moKty, ought to be eoiifidcred as puiehaftd in pa.t pcrfornuncc 
of the covenant m the manij^e artnh':, for making ajoji,ture of 

U % forty 


39 ^ 
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forty jtOuiids amim on Elemort and a provifion fot die ifRic 
of the marrU]^, and Ihotdd be fo fet^d; and that the other 
moiety of the l^efi Iljley eftate, not being in polTeflion at the 
time of the purchafc, was not tb be confidered as purchafed in 
purfuance of the articles, but belonging to the plaintiiF, as heir 
at law, and decreed accordingly; and if the eitate, 

and the moiety of the We/l Iljley eftates, were deficient to make 
good the covenant in the articles, the fame to be anfwered oat of 
the inteflate’s perfonal eftate (i) 

Before any further proceedings, the plaintiff Smith died, but 
by his will had devifed to Sarah Deaccn^ her heirs, executors and 
adminiftrators, all his real and perfonal eftate, and appointed her 
fqle executrix, by virtue whereof (he became intitled to tlie bene¬ 
fit of the faid fuit, and ftands in the place of Jofeph Smith the 
younger, with refpeft to his title and intereft in the real and per- 
fonal efta;es of his late father. 

Sarah Deacon^ in Hilary term 1743, brought her bill of revivor, 
and the proceedings were ordered to ftand revived. 

The defendants, foon after the hearing of the original caufe, 
procured the decree to be ligned and iiirollcd, and thereby pre¬ 
vented any re-hcaring, or appeal againft tlie faid decree, which the 
prefent plaintiff infifts is erroneous, and hath therefore exhibited 
her bill of review, to (hew the decree is erroneous in the follow¬ 
ing particulars ,that the eftates called Cheefeman*s, and fo much 
of the Weft Ilfley ejlaie in pojfeftion at the time of the fttrehafe^ did be¬ 
long and ought to have been decreed to the plaintiff Jofeph Smith, as 
heir at lain to his father. 

That it ought to have been decreed likewlfe^ that the rents and pro¬ 
fits of fuch eftates Jhould have been paid to the plaintiffs and the deeds 
delivered up to himy and the defendant Eleanor to procure the mort¬ 
gage term to be afftgned to the plaintiff. 

That it ought to have been decreed Hkewifcy that the perfonal ejlaie 
of Jofeph Smith the father^ ffould be applied to make good the whole 
arrears of forty pounds per arm. from the time of bu deathy and in the 
purchafe of houfesy lands and tenements of 401. per ann, to be fettled to 
the ufes in the articles. 

She th-irefore prays, that for thefe defeats in the decree, it jmay 
be reverfed. 

l4>rd Chancellor took fome time to confidcr, and this day gave 
judgment, 

‘ The plaintiff’s counfel have relied upon two objc£l:ions. 

Firft, That here no fufficient a£l appears to be done by Jofeph 
Smith the elder, and covenantor, to affedl or fubjed theVc lands 
to the articles. 


Secondly, 'JThat it might be prejudicial to purchafers and cre- 
, ditots, to conftrue tbefe lands to be liable to the articles. 

- f 3 ^ 3 As to the firft, lam of opinion, that there arc not fufficient 
.^itf^fons to determtiic that tliefe lands arc not bound by the ar- 
" rJlCiclys. , 


(1) Iftfg. Lih. B. 174s. fol. 551. 




in tlie Tune of Lord CttanceQor Haudwiczs. 

In all tbefe cafes, the Cjoort have gonb upon the intention of 
parties, and have not required ilut itriiSnefs as in tlie Aatute of 
frauds and perjuries; and manj cafes have gone fo far,^ as to 
rely upon a ilrong prefumption merely without any pofitive evi¬ 
dence 

What has governed the court is, that a man can be no con» 
tra£tor with his heir or executor, ior they all derive under his 
will or permiffion; therefore, that the intention Ihould be the 
rule, and turn the balance. 

The cafe of Lechmere verfus Lahmere {i), the I3tlii of May 
1735, I mention for the fake of the general ground, for there 
^ir Jofeph Jtkyll laid it down, the intention ought to bt the rule, 
agreeable to the judgment of diree fuccelTive Chancellors, Lord 
SomerSf Lord Cowperj and Lord Harcourt. 

Lord 3 alht^ on the rehearing, laid down the fame rule, and 
fiid, the cafes upon ftitis>ra£fion are generally between debtor 
“ and creditor ; and the heir is no creditor, but only ftands in 
“ his anceftor’s plate: one rule of fatisfaflion is, that it de- 
pends upon the intent of tlie party, ami that which way foevei 
** the intent is, that way it mud be taken; but this is to be um 
derflood with fonie reftri£lion, as that the thing intended for 
a fatisfaffion be of the fame kind, or a greater thing, in fatis- 
** faction of a Icfs i tor if otherwife, this court will compel a 
“ man to be jud before he is generous, and fo will decree 
“ bothBat tlicfc quedions, he faid, are no ways material in 
this cafe, nohnl} tut ns entutly upon Lord Lechmere’j intent at the 
timethepHTihaJes imele, CaJ. in Chan, in Lord Talbot's time^ 92* 

I cite It, to Ihew, that l>oth the Madtr of the RoHs^ and Loid 
Talbotf who diffcied in opinion Ud to the point only of the fee- 
limple lands, purchaftd lince the covenant, laid down the fame 
general rule as to the intention. 

Therefore, I am of opinion, it is not material In this cafe, to 
requiic particular a«Cts to be done; but if there is a fufHcient 
prefumption, it was the intention of yofeph Smith the cider, it 
diould go according to the articles, the land ts hound by the ar- 
iulex. 

The fecond objeflion w'as, that it might be prejudicial to 
purchafers and crcditois to conftrue thefe lands to be liable to tlie 
articles. 

I think no purrhafer, or mortgagee who isa purchafer pro tantoy 
will be afieclcd ; for if the hufband had fold them or mortgaged 
them, it would have been evidence of a difierent intention, and 
would therefore have taken oft all evidence of his intention to 
bind them by the articles. 

It is faid the creditors by fpecialty would be affeffed by it; I 
lay no weight on this, for the wdfe and the illue of the mar- 
liagt are creditors by Ipecialty thcmfclves, and it is in the 
power of tlie owner of the eftate to picfer one fpecialty cre¬ 
ditor to another, for none of them have any fpecifick lien upon 
the lands. 


<i) iP,rr, air. S.C. 
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It ii in die power 
oi the owiiei ot 
the eftate tp 
piehr one Ipc-. 
(.lalty creditoi to 
another,torj3onp 
oi tbetn ha»c 
anyipeufickliea 
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CASES A%tjed and I>sWrmio4d 

In the cafe of Roundelt vcrfua Mreary, a Vetn>. 482. the court 
wereipf opinion that the articles were a lien on the lands where¬ 
of the father was then fcifed> though no particular lands were 
mentioned in the articles. 

Now the objection held equally llrong there with regard to 
creditors by fpecialty j and therefore, as to this part of the pre- 
fent cafe, the intention of the hulband ought here to prevail, if 
it appears by prefumption, he ineanl the c&aIq be bound by 
the ariicie^. 

But another objeCllon has been taken, that admitting there was 
fnch an intention, yet there is no fufikient evidence of fuch iu- 
tion* 

Firfl, from the nature of the articles themfelves. 

Two ihings were relied on to Ihew, that no intention could 
from the nature of the,articles appear. 

Becauu: that there are articles to cemuy andfeiile landsy and not 
to purclufe. 

Secondly, that here is an option to fetde lands of 40/. per ann, 
ora rent-charge out of the laiuls. 

As to the firft, I am of opinloa it is much too flicht a dif¬ 
ference in the prefent cafe to diltlnguilh it frea: Lechnure verfus 
Lechniercm 

Every cafe of this kind mull be t..ken according to it’s own cir- 
cumftanccs. 

Jofeph Smith the elder, when he entered if.to tleelc nuicles, 
had no eftatc in land at all, and confet^uentiy ht mull piaeliafe 
lands before he could fettle them ; And ainoiaus totiic r.iine thing 
as if the articles had been to purchafe and fctUc. 

It has been truly faid, he might have done it out of lands pur- 
chafed, or lands dcfccndcd to him, for he was mailer of both. 

The firft aft to be done, was to acquire them, and then he 
was to convey and fettle j this is too flight therefore to take it 
out of the cafe of Lechmere and Lechmere. 

As to the fecohd thing, that here is an option to fettle lands 
of 401> per aim. or a rent-charge out of the lands. 

Jofeph Smith has made no fuch fcttlement, and I cannot prefume 
that he has made the option of that part of the disjunftive of fet¬ 
tling a rent-charge : For as he was a debtor and covenantor, ibc 
prefumption lies that he would fettle in fuch manner as would be 
the leaft burden feme to himftlf. 

There is evidence in the caufe, to (hew, that his Intention 
was tofeule the lands, and not a rent charge^ for that he was 
heard to fay, that he intended to build a houfc on the Chee/eirmn 
eilate for bis wife to live in, provided Ihe furvived him. 

I mull prefume him juft before he was generous, and that 
his iqeaning was to do what he covenanted before he gave iicr 
any thing. 

; 'fhe objeftions have been carried ftill further from the nature 
^of the' purchafe^ themfelves j that the purchafes were made by 
driblets and fmaQ parcels. 

, That was an dbjeftion which was made in Ltchwere verfus 
and over-ruled by the court. 

Aa 



m tTie Time of Eord Chancellor HardwickI* 

As to the Qhefcman^ate^ it is not pretended bmt that was a 
jproper purch (e to be fettled i>i part fati'-fadtion of the articles* 

As to the Iljtiy eftatc* 4 t was faid "that one moiety be¬ 
ing in reverfion would dcfceiid to his fon, aad the other couid 
only be aflT I bv the articles. 

Though t^ e mou y in revet fion, yet there was but one 
life upon it, and thcufoie it might iliii be Ins intention it ihould 
be bound when it A.11 m. 

Anotlur ob]t<nion ha bet n taken fiom the mortgage, that 
it was anteced nt to his punhafe, and aflignctl over to another 
perfon for a v liua’ Ic conlultiation. 

It was only ti anuuig in ctlrdt the fame mortgage upon the 
ehatc, becaulc h^ wanted to take up money to complete the pur- 
chafe. 

In Awtre verfus Lechtnm the purchafe wa'» agreed to be 
made Within one yeir liter the mirriagi, but not made till long 
after, and the covenant King bioken, t^ierc could not be faid to 
be a peiformance of n. 

Here^ this gentle in 11 Ind his whol" life to perform it in : And 
>f Loi 1 Lechnurt •> purch i^e had been made wltliin the year, it 
would hive been liion ir. 

The flrong rc ifim m tint cife was, tliat the Indy’s truftces 
hid no notice, nor thi. Jcall pretence tiwt they were advifed witli 
about It. 

In the picfcnt, th u is nothing in my opinion arifing from the 
niiurc of the j’-ticl s to take oil trom the piefumption of the hui- 
bind’s intention, tint the land Jliguld bt b^rd by ihcm ; and the 
cvuiciuc likeuilc in thi' c ‘s of his intention fhe fhould enjoy 
thwm lor Iilc*, IS an id lit.onal ia£i: more, than in Lechmere verfus 
JLithmitt. 

The cafe of *Took verfus Hajfwyrs^ % Von, 97. is a faying only 
of the couit, and di£iinm in reports arc not gicatly to be relied on, 
without the ftite oi tht calc, and therefore I feat to the regifter 
for the decree which was made in 1688. 

It does not appear by the book, whether the eftatc of Baikwell 
was pnrclnfed before or ifter the bond to fettle land \ if after» 
to be furc a very fti ong calc. 

The othvt cafe relied upon was Roimdtll verfus Breary^ % 

482. 

The dilTtrence between the two cafes is tliis; 

That here it is, to convey and fettle lands. 

The covenant there was only to fettle lands of 150 A per ann, 
and therr fore not fo ftrong as as the prefent. 

'I hefe W( le the particular cafes relied upon. 

For thele raafons, and the authority of thefe cafes, X am of 
opinion, it would be too hard to reverie the decree, and be- 
fides extremely convenient for families that it Ihould be fo deter¬ 
mined. 

The party who is to purchafe cannot buy tlic whole at once, 
|>ut by parcels. 

And 
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PcACMt V, And becattfc he happens to he cut off by dcatti, before it is 
compleated, to fay, for this ictfon, that it (hould dclcend upon 
heir at law, would make great confufion m families; and 
acovenntto therefore the Majl^r f the JkoUs has done extremely tight in dc- 
jwchaie Md ternuning upon what appears to be the intention on prtfumptne 
tTforp'r/Lt** evidence of that intention; and confequently 1 do aflnm the de- 
complrccd ir, Cree (1 )• 

llut IS 110 re ifon why it ihould def i nd upon the heir at law, and therifire thr Maftfr of rhr RoIK did 
fight, in detetmininq; u[ oa whu appears u> be the mCt.ntton, or prclaiiiptivc evidence ot that uitonLun, 
and the decree alhrmed^ 


I/h. A I “45* fol, 6o8. 


CaC: iiS. tcifu'-i 74 ^» 


imSb^e'; JeLn.ABETH Phhpt, by h’r will ^lic 2^th of OHoh, , 
Will lav, that It ^ de\ift.d ui to Mvthn Phu^s htr eJtleft 

irrdaughter diughtci, ill her real cflate, to have and to bold ♦o her aid her 
•onfairoUnlf *0 civatges as fliall bt tluitin iflcr 

tfesvor the major e\preflifd, 

Bart of ' hein, ard ripnjlied in nruing, b»fore fuch irarr ig Sal, tieitT give to her, i not vherw fe 
too/ A id dired^e 1 Af to pny her / yearly whiDllhe lonti lued file, by i;/ each dt^, and oi// 
SetaH day, and charged all her real eftate with debtv of all Luids and Irgvcie^ 

The laughter ittee the death of the mother married the pla naff without the confent of the tru I r t, 
and ditd foon itter, but brtore her death thr truftcei decliii d their confent and a^ piobatton in wiit iig. 
l^td rf ance^ or dtre’^ed thr platMtiff Jhould be paid the arreat t f tit 30 / ^re rata tul tee ■marnag ard 
pt, cafe the fe joral eftate /hoald be exbaufteJ by faymeat of del Is, p nrntk of the ttal eftatt to I e jold as vitU 
fay the 80c/. and a rears of the avnuity 


Then follows die daufe upon which the picfcnt qutftion 
arofe. 

♦‘Provided alwiys,and it is mv w ill, if my datightce j’lAw^mar- 
« ry by and with the confent of the trullces (therein p irticu* irly 
nimed) or the major pirt of them, and figinfitd m writ- 
“ ing before fuch marnag had, then, ind not otberviife, I gn^ 
“ and dcvife unto my fdUl daughter Mary th* fuin of iglit hmi- 
'* dred pounds, audit is ray will that my lud daughter Mm tin 
“ fliall pay unto my faid daughter Maty the fum of 30/. ytarly 
“ duiing the faid Mai\'*', continuing lole ind unmarntd, by 
fifteen pounds each May diy, and All Smrifs diy , a*fo I do 
hereby charge ill myitoitfud red efiare viith all my debts 
of dll kind, and with all my legicies.” 

1 he teftatnx died leaving ifl uc two d lughters Jlf irtha ind Mcih 
ry , Mmy married Thotnas ReywJIj the phmtiff, without the con- 
f< lit of the trufl:e«s,and dierl foon afterwards, but before her deitli, 
the truftees dcilarcd their coofent and approbition m wr ting. 

This bill was brought by Thmas Fiynijl), as the rtpicfcnta- 
tivc and adimmftr itor of Mmy his wife, lor an account of the 
pcrfonal eftite, and that the fime might be applied m piyracnt 
of the laid legacy of eight hundred pounds, and fo much of the 
arrears of tlie annuity of 3©/, /er <»»/#, as were due to JMaty be- 

i*jiae ffifVfy v. AJIm, asie, i vol. 361, and the note at the end of that cafe. 

fore 
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fore her marriage { bwt in tafe the pcrfonal eftate Ihould npt ^ fUrsisw v. 
fuf&ctent, that then di^real eftate, or fo much thereof as will ^a^i*** 
make good the dc0cien(^, {night he fold, and the money 
arifing therefrom applied for that purpofe. 

This cafe coming on to be ht'ard at the Rofhy the perfonal 
eftafe not btin; fafliucnt, his Honor decreed /Ae recfl e^ate to 
be fill 1 for payment of the legacy and arrears of the annuity. 

The delcnd^ius appealed fiom tlHs deiree, and the caufe now 
ftanJnig for judgint.it, Loid CJiancellor delivered his opinion to 
this iffeft. 

As mirried without the confent of the truftees, their Theconfrnrrf 
confent or appiobation aherwirds was immaterial, and thcreioic Jh* 

not uiliittd upon by the plamtifl’s coimfcl, becaufe no lub- immaLtnai, 
fequtnt approbation could amount to a perfonnauce of the con- 
dition, or difpenlo with a bieach 01 it. [i). couUamount 

toapirtMiUdOor 
•T tht coihtion, or difpenC. with a buaJbot A» 


The general qut flion therefore will ’ e, whether under the 
clnumft.iitcs ot this cafe the plairttilF as adminift alor of 
Jl^n > hi*. Wife IS entitled to tins ICj* icy ol tight hundred pounds. 

This dept nils on th« 1 confidi i. t.oiis : 

T/r/Z, Wpar th iiLiit would be, if this leg icy of eight hun- 
dit 1 p X juds IS loiifIdcTed nieiciy as a peiloiial legacy to be paid 
outol tiK ptrfonil eftate only, 

Sii ndl)^ li coiifideicd as a rhaige originally laid upon the 
lands. 

T}>uU\y Suppofing this legacy to be merely perfonal, what 
remedy ilie plamtift has is tins court, or ui what manner the 
Line ought to be raifed. 

As to *hi fitjly 1 appichend thit t iking this as a mere perfonal ^^^“^“****** 
legal y, the plaintiftby the rules of the civil and ccclcliaftical law, 
and which have been conftanriy adheied to .n tins court, will be «*ure aperfoul 
intitled to the legacy ; for it is an eftibhn.Ld rule in the civil 
I iw, and has long been the do£trine of this court, that when a comhti'on of 
perfonal legacy is given to a child ou condition of marrjing with miujing with 
confent, that this is not looked on as a condition aiincxt to the 

, , , , r t *'*'■' “ * «0n- 

icgacy, but as a dcclaralion of the tcitatoi inhnorem, amonannexed to 

the ie£4i.y, but a 
dcciJtaticli of the teftator m lerrutihoals. 


* This rule is fo ftritfly adhered to in the ecclefiafticil court, 
that the nnirrying without confent is not confidered there as a 
breach of tl^; condition, although th ligoiy ts /tBualh gven ever\ 
but that rule has not been earned fo far in this court, for in nia* 
ny Inftanccs hcie it has been confidcied as a breach of the condi» 
tion, and tlie legacy theieby forfeited j but that diflers from the 
prefent cafe, hccaufe here the legacy is given to Mary only, 
'Without hinitaiicu wtr, 

not been carried fo 


The marrying 
Without confent 
is not couhaett^ 
III tlie (Ctle44> 
Ucal court a 
bleach of tbs 
Coiiditioii 
though the 
legacy«, 

Jy giicn over, 
hut that tule hap 
farm thu upur^ 
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(i; jffw/f z vol ^17. But fee ^viAf/oav, Mffcer v. Hall, 4 Bm. Cha Rtp* pi. 
Hmybr^Sy^ £,.n zop.Jrnb. 256. S, C, Fa*mf v. Comfio^ i Cba, f. 
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V. But thai it was objected, tliat tfecre is a flroiig and materlat 
, \it*RTT». ijiiference bctwccn a con^tioti ptecede^^nd fubfcijuent, and this 
being a condition precedent^ and as the condition was not performed 
? rnothing vetted, becaufc the event was not come, on which the 
’ legacy was to take effect. 

' Neither the civil Undoubtedly this is true in general bo'b in law and equity; 
or tcckfiiftical but I do not find that the civil or ccclefiallicai law have made 
dlfti^on br^ diflinftion between conditions precedent and fubfequents 

tweencondithms but that itt both cafcs thc condition as fuch is merely void (i). 

preceSent or 

(ubfe^ueot, but ia both cafes the condition U void. 


Vhere the con¬ 
dition is prece¬ 
dent, in out kw, 
the iegat.iry 
.takes nothing 
.tiU the condi- 
; Vion is performed 
. hut where it 
is fubfequent he 
.Jjgsa light, and 
■> .the codit win 
' deoee him die 
legsicyj but 
' itnen this differ- 
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, wh«« the kga- 
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^'his rule of thc ccclcCaftical court was ftrongly relied on in 
the cafe of Hnr^vy and AJlott^ ( i T, Atk^ 3*^1*) but it was thc 
opinion of all the Judges who affiftedin that cafe, that it was not 
to be carried fo far in this court; and the diltinclion taken by 
Lord Chief Baron Comyns in his argument in that cafe is extreme¬ 
ly right, and very v'ell reconciles thc difference. Vide Cotn, Rep, 
^38. and thc reafon is, bccaufe thc civil law conOdering the con¬ 
dition, whether precedent, or fubT('(|uent, as unlawful/ and ab- 
folutely void, the legacy ttands pure and firnple. 

But in oiir law, where the contUtion is precedent, the legata¬ 
ry takes nothing rill the condition is performed, and confequent- 
ly has no right to conic and demand the legacy j but it is other- 
w'ife where thc condition is fiibfcqnenr, for in that cafe thc lega¬ 
tary has a right, and thc court will decree him thc legacy ; but 
this difi'erentc only holds where the legacy is a charge on the real 
afilts, and therefore, if this had been merely a perfonal legacy, 
fltould have been of opinion that as tire marriage without con- 
fcttt would not have precluded Jllnry of her*right to this 
legacy in the ccclefiattical court, no more would it have done 
fo here: ,ar.d to this purpofe feveral cafes were cited, which are 
taken notice -of in thc cafe of Harvey and AJlon^ and which I 
ttiall not repeat, but refer to that caie for them. 

The next confideration is, what tiie confcqucnce will be, tak-* 
ing this legacy as a charge originally laid upon the lands and not 
merely perfonal ? ‘ ■ 

But before 1 enter upon tlrat point, it w’ill be proper to confi- 
der how this legacy is given, and in what refpeft it may be con* 
fidered as a charge upon the lands. 

In thc firft phvee, this is certainly a perfonal legacy ilTuing out 
of the perfonal ettate, and chargeable upon that fund, but then 
■ thc tettatrix afterwards at the ciofe of her will charges all her 
real ettate with all her debts and legacies, t 

I will therefore coufiuer this legacy firjii as if originally charg¬ 
ed upon the lands. 

Secondly, As if it was not originally a charge upon the lands, 
tbut the lands charged only as auxiliary, upon a deficiency of 
the perfonri eflaie. 


J>fA^9eri:erie,mde^ v&l. afii. Eheu i Wijf. I5c>. 1 4. 

5d4/$.C. ' ; ■ 
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As to If thb had been a legacy originally <hak‘g««i 

on the land, I do not apprehend that the plaintilF could cOene .i 

here to compel troftees to raifc the legacy after a breach of the legacy origlnaHy 
condition, for the legacy being a charge upon the lands, follows charjed on the 
the rule of the common law, and is not cognizable in tlie fpiri- 

tual court* CAthpelli^ the 

truAees to niifr 

it after a breach of the condidoo, for being charged on litnd, it follows the rule of the cominoai tlfw» 


But where the legacy is merely perfonal, the court follows Inperfujiaf icga-, 
the, rule of the civil law, becaufe perfonal legacies arc properly 
cognizable in the eccltfiailical court, and equity has always con- the rules of the. 
fideved itfeif as bound to follow the rules of that court, to which ecelsfiaftical 
the jurifdidion properly belonged. juriiaiaS ' 

properly balongj. 

As in the cafe of bond creditors, they are confidered here as Bond creduora 
having a priority to fimple contrads, becaufe they have a pri- 
ority at common law; and the reafon is, becaufe the jurifdic- prioritytofimpl® 

* tion originally and properly belonging to another foruirty this 
court will not break in, but will govern tbemfelves by thofe rules ap“forhyitcomw 
which have been eitablilhed in that forum, to which the jurifdic- man Uw, fortius 
tion properly belongs. govern 

^ ^ “ themfelvss by 

rules cilabliAcd in that forum k which the jurldirdlion properly beloiigi 


For the fame reafon, where the legacy is a charge upon the 
lands to be raifed out of the real eftate, as the ecclcfiallical courts 
have no jurifdidion, it mull be governed by the rules of another 
^riwiy to which the jurifdidion properly belongs. 

'J'his diilindion was taken by Lord Chief Baron Hales in 
the cafe of Fry and Porter, vide i Ckati. Caf. 142. “ That al- 

** though in the civil law in the cbfe of a mere perfonalty the 
** limitation be void, yet this is a devlfe of the lauds not governed 
“ by that law, Th' b t 

* Eilates governable by the common law of this kingdom, with- con'ditionV. can- 
out relation to another forum, ought not to be influenced by an- nocbE iniawdc- 
other law and this being a good condition, it cannot be in law j j|*bwa-h 
defeated, and there being a full breach of tlte condition, as hnv ofii:,,aiawwiU 
will not, equity cannot help, 

In the prefent cafe, the lands m.ay or may not be cliargcd ; if 
confidered as*briginally charged, the legacy mufl be governed by * 

the fame rule as a devife of the land itfeif would have been, with¬ 
out relation to the rules of another forum, or being influenced by 
I anotlier law. 

The cafe of King verfus W^ithers, Pree» in Cane, 348. was a 
devife of 2500/. to the teftator's daughter at the age of tw^niy- ‘ 
one or marrjage ; provided Ihe married without the confent of - . 

the mother, then 500/. part of the 2500/. was to ceufe, and. 
be applied towards payment of debw: That legacy was charged, 
and chargeable on the real eftate, and therefore my Lord Har,, 
court fays, it muft have the fame confideration as a devife of 
lands would have j and he faid, the rule that had been' mfifted pn^ , 
vizi that where there is tm devUe out, that the coudition fhati . 
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V. 

MAXTiM. 


If the legacy is 
«etniitlered as a 


be taken only in ierrorera, was a great deal too wide j but in that 
cafe the daughter having attained twenty-one, one of the 
times appointed, his Lordihip held ihe was intitlt^ to the legacy 
of 2500/. 

If the legacy therefore in the prefent cafe is to be coniidered 
chir^gToriginJiy as a charge originally upon the faid lands, it muft have the fame 
oir^e lands, it .confideration as a dcvifc of lands wouM have} and in that cafe 
’nothing could bd clearer than that the legacy could not be raifed, 
on asadevife becaufe nothing veiled before the condition performed. 

of lands would 

have, and there nothing can be clearer than that the legacy could not be raifed, becaufe nothing vdiled 
before the condition pertormed. 

So held in A/V/g verfus Withers^ Harvey and AJlon, Fry and 
Farter, 

cafes which have been cited e contra, and come the near- 
prefent are 1 Chanc, Caf. 58. Fleming verfus Waldgrave, 
»bo^ of no sui- and ^on verfus AJlon, 2 Fern. 452. and the cafe of Needham 
ckority. verfus Vernon, reported in a book of no authority, called Reports 

itt Chan, in Lord Nottingham's time,fol, 62. 

But all thefe cafes turned upon different confiderations from 
the prefent, and were determined either on the particular man¬ 
ner of penning the condition, or becaufe the condition vvas 
fubfequeiic, or for fomc peculianty in the limitation of the 
trull. 

Amaterial dif- * Fleming verfus Waldgrave, the condition was, in cafe flie 
ference between marries nct Contrary to the liking of Sir Fdward Waldgrave and 
* condition, that hls lady} and there certainly is material difference between a ctm- 
^iwvy dition that the legatary lhall not marry without confeiit, and 
out confent, and where it is that {he iliall not marry agaiuit confent. 

where it is that 

not nwtry agaliiH coRfcnc. 

C *335 J The cafe of ^on verfus AJlon, could not be faid to be a de¬ 
cree made by any compuJfory power of this court, becaufe the 
legatary either had, or had not a right j but although the por¬ 
tions w'ere decreed, yet the court requiring freurity to refund, 
if tire condition (hpuld be broken, faews the opinion of the court, 
that the breach of the condition would be a forfeiture. 

Thus the cafe would Hand, fuppofing this to be a legacy ori¬ 
ginally cltarged on tJie landsbut as the real eftates were not 
originally chaiged, but only as auxiliary upon failure of the per- 
fonaUy, and the charge on the lands depending upon a condi¬ 
tion precedent, which never was performed, this cannot be con- 
fidered as a legacy.charged, or chargeable on the real eftate, but 
merely as a peiibii^l legacy, chargeable upon the perfonalty only, 
and as fucli to be governed by the rules of that court, which has 
proper jurifdi^ion.in fuch cafes, and therefore this cafe dif- 
Taus verfus httipkee, 2 Vertt. 416. ** where a legacy of 
« 3000/. was giveajf charged on the real and perfonul ellate, to 
be paid at ai,;!or marriage, if married with confent, if not, 
but idoo/. the legatary died at fix years of age, and admdg- 
^ H dial: the portion ihould not be raued for Uie benefit of licr 


At the Real cf- 
tatea were not 
•ifgieatly m«le 
itkbk, but only 
« Mixiliary, and 
■ the ctuirse gp, 
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ante, i vol. 48a, 48;. 
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“ adminiftratrlxaftd very rightly j bccaufe, in thateafet had the 
legacy vefted, a»d it had wen charged on the perfonalty only, ’ 

it would have been tranfraiffible 1 but being originally a charge 
upon the lands, and the legatary dying before the day of pay¬ 
ment, it became a lapfed legacy, to fink in the inhericartce, /or 
the benefit of the heir, and that is now a conftant rule in equity, 
eflablilhed fo Jong ago as the cafe of J^tmings verfus Rooke (i): 
and the legacy, in the prcfcrit cafe depending upon a condition 
precedent never veiled, fo far as refpetls the real eftatc, but the 
lands not beiiig originally charged, but only liable to be fo, upon 
performance of the condition, I am of opinion, this cafe muil be 
confidered as a mere perfonal legacy, and as fuch to be governed 
by tlie rules of the civil and ecclefiaftical law. 

The third confideration therefore will be, what remedy the 
plaintilf will be iniitled to in this court i And in regard to that, 
he is certainly Intitled to an account of the perfonal eftate j but as 
that may be exhaufted by the payment of debts and legacies, 
the next qucllion will be, whether, this court cannot marlhall the 
ajfits in luch a manner, as to give the plaintiff a remedy out of 
the real eftate; for as the real eftaie is exprefsly charged with 
the payment of all debts and legacies, and this legacy, by the [ 33^ 1 
event which has happened, falls out to be a charge upon the per- 
fonalty only; 1 am of opinion, that the plaintiff ought to Hand 
in the place of fuch creditors or legatees as have received a fatif- 
fatlion out of the perfonal affets, and to order it fo, is the con* 
ftant rule and prafiice of this court. 

'I'liere is another queilion in refpe£fc to the annuity of thirty Though the an. 
pounds, videlicet^ whether the plaintiff is intitled to the arrears vaitymin^zx* 
fro rata due to Mary before marriage, (he marrying beforte the [he ^ughter’s 
laft half year’s payment became due ? And although this annuity, ma*intenaiM:e,yet 
or half-yearly payment, is not exprefsly given for the maintenance 
of Mary as in the cafe of Hay verfus Palmer^ 2 Vem, 501, yet I within the cafe 
am clear of opinion that it mull be underftood fo, and therefore of verfus 
. falls within the reafon of that cafe. - “ 

Upon the whole, I mud direft that the plaintiff be paid the 
arrears of the thirty pounds per am* fro ratd^ till the time of the 
marriage ; and in cafe the perfonal eftate IhouJd be exhaufted by 
payment of debts or other legacies, that the plaintiff fhall Hand in 
the place of fuch creditors .and legatees (2) fro tanto^ as have re- 
' ceived fatisfaftion, and that fo much of the real eftate be fold, 
as vvill be fufficlent to fatisfy this legacy of eight hundred pounds, 
and arrears of die annuity. 


Looks* z P.W. 476.S.C. fo much of faid legacy of 800/. and in- 
(z) And lhall receive a fatisfailion • tereft as fuch pan of the perfonal cllatC, 
fro tanto, out of the real eftate, and out of as lhall have been exhaufted in payment 
the monies to arife by a faJc of a compe- of faid debts and legacies, would amount 
lent part thereof the plaintiff lhall be paid to. Reg. lik. B. 1743, foh 39J. 


Vci.. HI. 
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CASES Argued and Be^mined 




Cafe llv 5 . Lord Toivfifend and Horatio Tovinfend verfus Windham jdjh and 

his Wife, May 13, 1745. 


S. C. cilfd I 
Vcf. 42*. The 
pUintiO'^ proper 
incijmingbere 
to luvc a difco* 


* 

T H E bill was brought for a (bate in the New-rivcr water, 
and for an account of mefne profits from the death of Sir 
James AJb, die father of the defendant’s wife. 


veiy of the deed under which this title arifi's. to have it produced at all trials at law, and to have at* 
tfltcj copies, and for an aycount of profits, without firil eilabh&ng tlicir title ai law. 


** On the marriage of Sir JaineSf a fettlement was made of 
** two fliares in tlie New-river water, and the fitme were Jimiied 
“ to Sir ylimes for life, remainder to his wife for life, and after 
** their deceafe, one fliare was limited to fuch of the younger 
** children of Sir James djh as'were not his heir at law, or for 
** want of fuch iHiie, to the fillers of Sir JameSj and their child- 
"* ten, as Sir James fliould limit and appoint; and the other lliarc 
** alfo to the fillers and their children, as Sir James Ihould limit 
“ and appoint } but in cafe of no ilTue of Sir James JJl}, or 
if he fliould make no appointment, the fame was limited to 
the fillers, and the children of Cialhiirine^ one of the fillers, 
** (under whom the plaintiff claims) in fuch manner as they were 
“ intitlcd to one whole lliare on the dcatli of Sir Jtiiins” 

This fettlement being In the eullody of the defendants, they 
clainied a right to fuch lharc, in right of the wife, as the heir 
of her father, as if no fettlement had been made. 

L "SS? j ,'^JC^ey alfo levied a fine of the two (hares in the tlirce coun¬ 
ties the waters run through, and received the profits from ilie 
death of Sir James AJl:^ in 1733, till the filitig of the bill in 1741, 
when the plaintiffs difcoverlng there was fuch a fettlement, 
brought this bill-for difeovery, and to be rulievcd. 

The defendants pleaded the fines and non-claim, wliicli pica 
w'as over.*ru}ed, to Ift in all the proof that could be brought of the 
nature of tins ellate s and now the whole came oa to be Iieard, 
the plaintiffs relying on die fettlement^ and the defendants 
on the lines and non-claim. 

The fines were levied in Hilary term, 1733, but no claim was 
fet up, or any kind of entry' proved, only that a demand of the 
profits was made in the ollice, in the name of the defendants, on 
the r4th of February^ and the firll payment was made of the 
Ckrtjimas dftddend before due, on the 4311 of Fcbnmry, which 
w'aS after the fine levied, and no other feilin appeared : Sir 
James Ajh died ia Hovember^ the firft half year became due at 
ChfjflinaSi but not received till after the fine was levied 35 above, 
ChaNcet.4>r,* 

■ The defendants ha^e made a great number of obje^lions. 

The firft obje«Tioli was againll the plaintiff's remedy for ac*« 
ropnt of the profits, |rififting they ought to cftablilh their title at 
law, a-slt is. merely legal. 

E;Ut I am of opinion they are proper in coming here for the 
remedy, b Order to have a difeovery of the deed under which the 

title 
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If 

title arlfeSv to have it produced at all trials at law, atid to have Town«kb v. 
attefted copii;s.; , ' 

iaiu- d!//,-infery thenfare iwt bciifjg fufficicnt, fome.reiicf is then 
neceflivry ; if there was any doubt of the title, I would fend them the**eourt* 
to law. But the hill iii to have the benefit ol the icttlement, and oisy determine 
for proper direiliona iieti*. Ifarv to be given concerning it j and ** 

therefore though it is a matter of law, yet the court wdll deter- tTat every k*al 
mine upon it notwithllanding, for it is not necefiary for every ‘tuiftwabefent 
legal queltion to be fent to law. 

There is likcwlfc another relief prayed, aft account of rents and 
profits. 

* In all cafes where queftions have arifen about fliarcs in water- Tho’ iiu«s In 
works, the p.irries have conllautly come into this court for mefne w*iet - worts-re 
pjiuits; for tho’ it is a legal eftate, and corporeal inheritance, yet 
lio one proprietor could receive the profits hinifelf, hut the com- inheritance, yet 
nany or tlieir oificers arc the common hand to receive the pro- preprie- 

^ . 1 . V tor can receive 

fits, and tliere is no other way to come at it. the profits him- 

feil'j and as 

there is no other way to get at it, prop*:- to come into this court for nicfiic profits. 

Where an eftate is under fuch a management, though the legal [ *338 3 
eftate is in the proprietors, it would be abfurd to fend the plain¬ 
tiffs to law, for it would be difficult to bring ejectments for a 
thirty-fixth part and bits of land in feveral counties,and to bring ac¬ 
tions of trelpafs agaiuft ihe tertenauts would be very extraordinary, 
as the management is in the company. 

Therefore in point of remedy there cannot be a ftronger cafe, 
to Come here for an account of profits. 

The next queftiou will be as to the title. 

Firft, As to the conftruftion of the fettlcment. 

Secondly, As to the fine and non-claim. 

As to the conftru^lion of tlic fettlcment, it has been faid by die 
defendant’s couufel, to be for the benefit of tlie marriage. 

I take it in another light; indeed if die eftate had moved from 
Sir James Ajh^ tliere might l*avc been feme pretence for fuch a 
fuggeftion, but it moved from Lady A/fiy and manifeftly fhe had 
nn intention of acling for the benefit of her daughters, and dicir 
i.Tuc, as file hail for the children of that marriage, for they were 
as much her daughters, and their ifliic as much her grandchild¬ 
ren. ' 

There was no limitation of thefc water fiiares to any Ton or 
firft fon of the marriage, but to the ufe f all and every child and 
children other than fuch as fjall be heir at law. 

So that, as he ufes the fingular number, if there had been on- If there had feacR 
ly one child, it would have been excluded; or if there had been * 

feveral daughters, as In point of law they would have made but been excluded, 
one united heir, they would have been excluded; or if there had ihe words 
been both fons and daughters, and reduced only to one child, 

that child could not have taken. u-w, or if the« 

h-d bfon feverst 

.dauehtrrs, as they would have made hut one united heir, they would have heen excluded, ift if both 
fons and da«shten, aud reduced only to •»« that cbild eeuld not have ukeq. 
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CASES' Argued’ add Determlnfd 


V. A fitter of. Sir James jijhh lady was wife of this Town- 
Ash. fead's grandfather, and molher of the plaintiff Horace Townfeud t 
Mrs. Windham Afls being dead without iffue, a moiety of the 
two fliares is come to the iffue of the other fitters. 

Secondly, As to dtc fine. 

Where the par- The objcftioti was, that thc parties had no feifin to warrant 
ties hid no fei- j Opinion if they had not, courts of law will 

thc court* not prefume, or Itrain a point to work a wrung, ana no favour 
ofijwwiinot Js allowed in conftruiStiou in that cafe. 

prefume, or 

/train a I’uini lo work a wrong. 


Then what kind of poffcffion had hlr. Windham Apt and lus 
wife at the time of the fine. 


Both fides agree it to be a legal eftate, that there was.no 
entry made, and nothing but the perception of rents and pro¬ 
fits. 


A wrong doer to 
gdiii a poirk.ilion 
by di/ri.i/ln muit 
not ilep Oil the 
land, and then 
leave the right- 
ful owner in 
poUeffion,which 
though futiicient 
to give a (e'fin 
on a fcofftiK nth 
not to levy# 
fine (i). 


It has been faid, the entry fliould be as notorious as poffiblc, 
but if they had taken out water, or dug the foil, it would not do 
to gain a feifin in a wrong-doer; for in a wrong-doer, doing the 
attts of a rightful owner is not fufficient jto gain a poiffelfion; for 
if a man enters on my tenant, he does not gain a fuch a poflef- 
fion to levy a fine thereon, unlefs he coritiniies in pollefiioni 
for a wrong-doer to gain a polleflion by difleifin, mutt not ftep 
on the land, and w'ithdraw and leave the rightful owner in pof- 
feflion, which would be fulUcicnt to gain a feifm on a feoffment, 
but not to levy a fine. 

Nest as to thc rents and profits, it is faid, the perception of 
then is a fufficient feifin. 


Evidence of re¬ 
ceipt of rent, is 
• fuffitient p'jf. 
fclSoatolevy a 
fine. 
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But it is anfweved there was, in fa£i, no receipt till after tlic 
fine levied ; if they had received the rents in the prefent cafe be¬ 
fore the fine, it would be a diffeifin. ffoh. 322. in the cafe of Blun- 
den verfus Baugh^ Cro. Car, 202. held by the court of King’s 
Bench, that a receipt of rent from my tenant may be a diffeifin, 
or not, at my eledlion; bat if they go on to receive the rents, 
and levy a fine, it lliews rjuo animo hoc fecerilt and is not a receipt 
as bailiff or receiver. 

Tlic evidence of receipt of rent, if the jury had believed it, 
would be fufficient poffcflion to levy a fine; and fo held in Dor~ 
mer verfus Poriejeue (2). 

In this cafe it is the ftrongeft evidence of pofleffion that can be, 
for none of the rightful owners receive thc rents and profits from 
the tenants, but the corporation only. 

But it is faid, the company are a kind of ttewards, a common 
hand to receive and pay the proprietors, and tliofc profits were 
received by the company at Uie time of die fine levied, and that 
the payment by the- company after thc fine,, of profits due before, 
lhall have relation tt> as to be confidered as a payment before tlic 
levying of th<^ fine.; 


{i) SmUhoa dim. DormerPadihurfi^cmte^ 14<, (*) AtOe^ 124. S. C. 


But 
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But l^re is a plain anfwcr, the company receivctl for the 
rightful Wner, who were the plaintilTs, and therefore could be 
no receipt for the defendants at ihe time of the fine levied} the 
law allows of fiftions and rclfitions to fupport a right, but never Ttiirii>ii"Ti*fMp- 
to work a wrong. port a »igbt> but 

never to work a wrong. 


Going to the office, and claiming, not fufficlcntj but if a 
perfon has a right, and is kept out by terror, a clam is fujfi- kept*o”i uy «r. 
dent, ror, « clam h 

The fine therefore can have no operation to change die right 
of the parties. 

The next tjueftion is as to the relief. 

I mull decree the fetllcmcnt to be produced in any court of law 
or Equity, on reafonable notice, it relating to other more confi- 
derable cftatcs. 

There muft alfo be a decree of an account for rents and pro¬ 
fits from the time the title accrued, becaufe the fettlement was 
in the hands of the defendants, and they knew the plaintiff’s title, 
and yet was not difclofed by Sir James Aj% to Lord Toivn/en^ in 
his life-time, which was the ftrong ingredient in Dormer verfus 
Foitefcue (i) to decree the account fo far back as the title ac¬ 
crued. 

Another ftrong ingredient to decree fo far back is from the 
nature of the eftatc. 


For none of the parties are in a£i:nal poffeffion of the lands, the 
NciLi-river company having the profits 'P perception. 

As fome body muil account, it would be hard to make the 
company do it, who have paid it to a wrong perfon, when that 
V ;ry pt i foil is before the court} and therefore as he is before me, 

1 will decree him to pay it. 

Where a reeve or bailiff of a manor pays the rents, if it is to a Whereab*i!ff 
Wrong hand, to be fure he muft pay it over again; but to dlre£l 
the company in this cafe to pay the plaintiffs, would make acir- toawronf; h^«a, 
cuity, becaufc the defendants muft be likewife dire£led to rcim- *** muft pay « 
burfc the company, and therefore the defendants ought to be de- ** ^ 
creed to pay in the firft ihftaiice. [ 34^ 3 

I am of opinion too, the dcfendanis muft pay the cofts, 

1 do not go upon the fraud in the concealment, but on their 
tenacioufnefs and obftinacy in carrying on the fuit, a defence 
rcftuig only upon the plea of a fine, on a tide gained bydiffeifin. 

Thefc is no ctilour to fupport it as a fine and non-claim, as 
operating upon a diffeifin. 

Mr. IVhtdbam Ap admits.by a letter which has been read, that 
he had* the opinion of counfcl he had no right, and wbedier they 
were his own, or the purchafer’s counfel, it is the fame thing 


and yet he perfifted in it. 
ingly. 


Ijord Hardwicke decreed cofts accord- 


(0 Ante 114, 131. S. C. See the cafes there cited, 

X3 
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CASES Argttcd and Determined 


Cafe IZ7« verfus /ijw, Mat i 1740. 

« 

I N t Tr, Ail» ^ 1. U ts fanly tlehiH ui ///» rflji wm huf 

on looking into tHc miuutts taken the day and ye 1 i!» 
®^o\c, It lb flated as follows Tlut as lO fo miieh of the bill a 
^^ught any account for what rcm.’iiud owing upon a Loiul dat'^d 
the 5th of Novfmkt 1718, thedclend int by Ins plci infilled, tliat 
no part of the 2000/, for focurnig the npivnunt whticof the 
bond was executed, was p iid to or received by //<« \ /; '■i, the di- 
fendant’s late brother, but the whole w is pud unto A// nflme 
’ /, nid rt,cti\cd b\ him lot hi own u(e, and th U Ihniy 
y^t-was i luiety only for, indth it' pi iintitf h ul ic- 
ctpted a eompohtion tor v h it w is jm k lukd to bt ow in on the 
bond, without the privitj of //m v ^ l ' r ol lit d<.lcndint, 
and that no dem ind h al been idkU tn the defendant foi my 
money due on the bond foi upwm'sof 18 \eus, and tint //” /- 
hjLn died leieral year^ ago leifi. 1 of a red t If ite, ind peiihfl I 
of a perfonal eflate, and tint 1 is heir at hvi, or th lieiiii e 11 Jin 
ical cflite’, and alfo the lepreJem itnes of li | ilo’ il till 1, 
ought to be, whoweie not nndi pntie 10 tin bill, laul Htta- 
n ik lull tilt p''i to be gooii 111(1 fiiflx lent, 11 el oideicd th t 
the lame fhoiiid II iiul nid be lli'hetl. iV Jk, It it t i i'■t oAiat 
ly /’c tft ttl /i r / i Ls t ^ . I t' I I IH I 1!/Ill l/tlt. 


* Cafe 118. 
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Jl. bv Hill gisc' “ 


It t? (0 lelfin ,! I 


ah 


J 7 16. 


tsuuilee -512.. t. 




A' ties by i ct lie 1 to his wdl rftilii'g, tl it wli re 

, jj, . Ill} foi Si, r A’x't I t i indel n 1 to m( in t' e im i 

elJ*! I ^ir'wnn “ f’i I do here ■> r».kafe d linn, / //, I ^ iiul 

trufttol 1 *he « beeiueitli to tiuflct , jij/ mn four'll pwel in / / // , in li liL 

fimf,and Ulji «« ^|j ^ y j| , Utiiieiuly ii ly L< , nil tile lilt, i d ip 
It as ic n fofi- r ^ i , . . 

t«>n,«idt eardi “ Pv ^ 0" ind tOW 11 ' 0 milt i 1 ifie 

yaj nen c In “ debts 01 v f u I jo 1 ih ill owe, pioiiikd Mn i it 1 ' ' t e- 

vjJtdtUcA/ “ ditoi d i! s ilhin/v/// / / ///) KCtptoiiI fain , in 1 n i i ir e 

tor. ihtil veithm “ my faid JO”, and if all an) eieiy the eieduio fhi' n , then 

f ^rf> nj it <* he goes tht f ime efleeU ovii, lo he dui 0 i le 

** childre 1' t the fiid loll, and if thev fh 11 fo le i ept ii d e'liti r,( 
“as ifoief id, then I give tony 1 nil ion t i hu luMilkiice 
“ the fum i i tioo/. bat li thev Hi til not as iJoielaid, then J tleviie 
“ the lame o\er to hij childiiii. * 


ec^i nid tlanit, 
a ddil hir^ehn 
|(n, it .11) 
thill not, il I 
h. (j sil t’lC 
f me (It cts 


oe r’o b( tivt - 

ed emon£ th ehildien of h » f<»n. 

Il ^ i It T r d td Dnemf r 15# * 74 *’ *1^ •* s fon ^ creu n r. I id iheii I nl tjt 1 1 
•0 St pi J’hni iflpitt ( dim )i’. Jltfl,n£slj/ln(i/frtf It itrn/,,t .. 
li J <11 ri^jt tt^tr aretj' etitt ft** “ t ut di ti ifa /ten if t! »/i </ Lt , ‘tii f 
f rj 1) fd •Iteimdnm arntxtdiu idmg te tbttp it mtm J th ^UI 


»1 

C d 


i 1 •’^"1' 
/ , { 


Tkf teft itor died Detanlir 17.1742. 

'Pile bill wab filtd by cieditors oi M<Jts Alums die J2th of 
//>i/i743. 

The 
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m the Time of Lord ChsnceUor HARPWicxt* 

Tile plaintifls brought their bill either to be paid their rcfpec* 
lire demands, or that directions may be given for the taking a» 
account of the debts due from Alvares to them, and that the 
time for all liis creditoio comin^in to accept the corapofition of¬ 
fered may be enlarged ; the plaintifts declaring their aflent tlicre- 
to on the terms in the codicil mentioneil, and fubmitting to give 
releafes to Moft t Alvares^ on receiving what fhall be due to them 
of the compofition, and that the rings and diamonds may be fold 
for that purpofe, and the money arifing tlierel>y, together with 
the ^12/. may be put out to inteieft. 

When tliis caufe came on in Rafter term, Lord Hardu'uJe 
doubted, whether the computation ouglit not to be by lunar 
montJis, and ordernl it to lland over to afeertain what was the 
rule in this rcfpcCb in the cttlefiaftical court, who have the 
original juiifdiClion in kgacies} and this day the caufe came on 
again. 

IMr. Attorney General for the plaintiffs cited the following 
cafes, to fhew that the rule of the ceclefiaftical court is to go by 
Cideiiihir tnonthi. 

Dig, Itb. 50. tit. ry. cle divcrfti ngulhjuris atittquif fee. loi. 
Lord Cl. Cinwunt. upon the S/. U^ejl, 2. on the word Semejlre, 

2 [tfl. 361. Hob. 179. 2 Mod. 58. 

They prove in the firll place, what is the rule of the civil and 
the (.anon law; and what i> now before the court is of fpirltual 
(Ognifance, for legacies aie not properly of original juriidtclion 
111 this court, but luits are inflitiited here for an account of aflets, 
and ilu rtlore theic ouglit not to be different ways of determining 
the lame matter. 

'J’lieie ate ftrong clrcumftaiices to flicw that the words four 
niufl n\ctin cideuJn. 

A fptcilic legacy of [cwcls is given upon a condition to be 
performed w join monthsy but it did not depend only upon the 
legatee, fci time ij an act to be done by the evccutor, the de- 
livciy of the goods to the lcg..tec, for a legacy is not complete 
till the afllnt of the c\i cutor. 

He infifted, the creditors are intitled to have tlie jewels deli- 
vt led to tlu in. 

Mr. Toilc of the fame fide for the creditors. 

The teffator, he faid, required the plaintiffs to accept of the 
legacy within four months. 

'Hie creditors have declared tlicir readinefs to accept, for the 
Ml! is an acceptance upon record. 

'Hie qucftion is, whether it is filed within time. 

Tlicy wt rc obliged to apply to this court jufl in the extremity 
of time ; if calendar mouths are undcrflood, it is within tlie time, 
if lunar out of it. 

In proceedings upon the fame matter, the court will deter¬ 
mine according to the rule of the ecclefiailical court for the fake 
cf untf unity. 

'J’lic delay of the executor ought ndt to prejudice a legatee. 
Rule 4 B. rf Sivinburne tflRtllsf th. 8. and Rowell verfus Morgan^ 

2 Ririi , 90. 

X4 


FSAKtO 

AtvAkirt. 
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Upoa 
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,;.' '-ftAtrco 

V* Altaxzi. 
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Upon the queftion, whether Ap ‘devife over* or want of com- 
penfation, will make any variation* he cited Bertie verfus Falk- 
landy Salk, 231. and verfus BampJieldiX Vern, 79. and 

Dig, lib, 30. tit, I. Lex 40. ‘ 

Mr. Wilbraham for the defendants the granchildren, the dc- 
vifees over in cafe the legatees did not accept the condition with¬ 
in the feur^ inonthr^ cited like wife Ae cafe of Popham verfus Bantp- 
fields upon the doffrine of compenfation; 

That unlefs the court can give the grandchildren a compenfa¬ 
tion, Ae condition cannot be difpenfed with, becaufe unlefs the 
jewels are given them they cannot have amends by way of da¬ 
mages, for the jewels arc directed to be fold. 

Lord. Hchart gives no reafon why it fhouldbe calendar and not 
lunar months; and wherever an aft of parliament mentions 
monthsy it means lunar. Vide Broion verfus Spenccy Lev. i o 1. the 
two months for reading the articles of religion arc to be reckoned 
by 28 days) and this relates to churchmen. 2 Roll’s Abridg, 
521, 522. under title Temps fays, in a<fls of parliament where- 
ever months arc mentioned it means 28 days. Vide 4 Mod. 1 85, 

It has been faid it mult be undcrltood to be fuch a month as 
that court would conflrac it, who Lave the original jurifdiftion 
in legacies, w'hich is the ecclefiallical court, who reckon bytj- 
lendar moths. 

They have not of the other fide cited any cafe to flicw, that in 
the ecclefiadical court this point has been determined wdth re¬ 
gard to it’s being culetidar or lunar months, even in ihe very cafe 
of a legacy. 

It has been faid to be a cafe of favour, being for payment of 
debts. 

But this is not for the payment of the tellator's debts, but of 
another man’s, and a perfon is under a greater obligation 
to provide for his grandchildren of his own houfehold, than to pay 
another man’s debts. 

The plaintiffs ought to fliew that Aey applied as early as they 
might have done to the executors ; for tlie executor at Vienthiy 
who has the jew'cls, is ready to fell them, if authorifed by this 
court. 

Loud Chancellor, 

Thijs is a provifion made by the fatijer for tlic benefit of the 
fon (i) lo relieve him from his creditors, though lie might have 
had iji his view the providing for the grandchildren ; yet that 
was only in the fecond place, for the firft view was to fet up his 
foh ds novo in the world, and to enable him to provide for his 
chtldTe”! he gives him 6001. 

The performance of tlie condicion depends upon feveral fa£ls, 
for the teftator takes notice fome of his jewels are at Vienna, 
and to be fold by his executors in England. 

> This being the nature of the legacy, I will take notice firft of 
’ what is plain, and not to be controverted. 


fMefti 'JlvareFit ftated in the Regifler’s book to have been the graadfm of the 
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tt has Itecnfaid thia is a condition'impoffible* Franco 

Wherever courts of law, or courts of equity, take notice of a ''' A*.va»**» 
condition impojjjhlcy it muft be a natural impoflibility arifing from 
an a^t fubfequeut, which the ;^arty could not avoid, being be¬ 
come impoffible by the a£l of God, as in the cafes put in Co» 

Lit. 206. a. if a man be bound in an obligation, fsTc, with 
condition that if the obligor do go from the church of &t. Peter 
in Wejiminjlcr to the church of S/. Peter in Rtnne within three 
hours, that then the obligation fhall be void ; the condition is 
void and impoflTible, and the obligation ftandeth good. 

No body can fay but this might be performed in four months, 
for they might have been fold at Viennoy or brought over and 
fold here, and therefore is not within the rule of conditions im- 
polTible. 

It has been faid to be a cafe of a condition to be performed, 
which lies in corapenfation, and that in many of thefc cafes the 
court will relieve. 

It was truly faid by Mr. Wilbraham, the queftion will be 
about the ohjeSi of compenfationy what will become of the dcvifecs 
over ? What compeufarion will be made to them ? 

In all cafes every perfon who is intcrefted in the thing muft 
have an equivalent, and as nothing of that kind can be done here, 
this muft be laid out of the cafe. 

The principal queftion will be, Whether there has been any 
performance of the convliiion; and I am of opinion, taking all 
the circumftanccs together, here has been a performance. 

Several a£l:s are to be done by other perfons the executors, 
and their a£l is not to make the intereft of the grandchildren bet¬ 
ter, or prejudice the intereft of tlie plaintiffs. 

It appears to this day, that the executors have not yet got the 
jewels from Vienna^ nor fold them ; and it was not the view of 
the tcllator that the creditors Ihould give a releafe for their debts 
till fatisfied, but meant only that they fiiould do an effeiftual a£t 
to declare their acceptance of the devife, and alfo efte£l;ually to 
rclcafe. 

By bringing a bill in this court, declaring that upon receiving [ 346 J 
their fcveral proportions they arc ready to give a discharge, is an 
acceptance upon record, and is a releafe in equity. 

There have been fcveral cafes in this court, of legacies given 
upon condition of rclcafmg, and though an executor has fuffer- ed the time to * 
cd the time to lapfe, yet, if legatees have brought their bill for lapft, yet, if le# 

the legacy within the time, the court have determined it to be a tWr 

fufheient performance of the condition. bill withio tho 

time prefciibei, 

the court have, it) fcveral cafes, determined it to be a fufficient peiformaaceofthe couditti^. 


I am of opinion here they have done it in the time limited, Mcmbt ought tu 
and that in thif cafe months ought to be confidcred as calendar 

fN€S% onei. 


It 
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• Alvases. 
Th« iA,'ord 
Sn*aflis rtt paiUa- 
ment nwaiis lu- 
sar, cxi-v-pt ia 
the caJo oi '/itwi- 
fut StKffirt with 
t-eg'jtd to tapfe o 
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ted in the lite of 
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CiASES Argued fuid Determined 

It has been truly fald in afts of parliament the word moiuhi* 
means lunar, except in tlie cafe of Tempus Stm^re with regard 
to lapfe of livings, and tlie odier cafe of the fix vionths allow'cd in 
rcfpe£l: to prohibitions, both upon tlic fame reafon, becaufe re¬ 
lative to and according to the computation of time in the ecclc- 
fudical court. 

ftcher jnftance of the fix months allowed in refpeft: to frciiiidens. 

This is extremely diflcrent from the cafe cited by Mr, 
hraham in Levinz^ for that only concerned ccclefiaiUcal per- 
fons. 

The rule in the ccclcfridical court is not, that it fhall take 
place wherever ecclcfiaflical perfons arc concerned, but only 
where it relates to their proceedings. 

This court has a concurrent jurifdiellon with the ccclefiaftical 
court in legacies, who determine according to die rule of the 
civil law. 

If I did not follow their rule. It has been truly faid, there would 
be no uniformity in proceedings, and would leave it to the power 
of the party to make it jui'l as he pleafes. 

It has been objected that the creditors have been guilty cf 
laches, in letting lb much of the four months run out before 
they brouglit their bill. 

Now where time runs againfl: an anceftor, and then the right 
defeends upon the infant, the time incurred in the life of the an- 
ccRor llvall run upon the infant. 

But in this cafe no laches are to be Imputed to the plaintifTs, 
becaufe here were a£ls to be done by others tlic executors. 

The bill was an exprefs acceptance, and in the conlidcraiion of 
this court a releafe, and therefore I mull decree an accouni to 
be taken of the plaintifl’s debts. 

Lord Ckancdkr declared, that the plalntiiTs by bringing their 
bill within /w/r calendar imvthsy “ after the teftator’s deceafe,” and 
thereby declaring their acceptance of the legacies given by the 
tellator’s will towards latisfaclion of their debts, anti oflering to 
relcafc on payment of their rcfpecHve proportions, have perform¬ 
ed the condition annexed to the legacies according to tin- true in¬ 
tent of the will; and decreed the executors to make fale of the 
jewels given by the will to them for the trulls therein mentioned, 
and that the money uriling by fuch fale, together with the '^12 /. 
be applied by them in payment of the feveral debts due from 
Mofes Alvarcs to the pl.aiatiiTs rcfpcclively in average, -uul after an 
equal pound rate, in proportion to their refpecllve debts, and on 
fuch p-ayraentthat the levcral creditors do execute releafes to 
Mofes Mvares of their refpcdllve debts (i). 

(i) "^eg, A. i74y, foh 54.2. 
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jTrr ^rii vcxCxxs Tnjordf Jttm 3, 174^. 

nIC, IS jVUND ruiffoid being InfLa la fee of divers 
** mi ioi->, hnds, md t<.ncmt«its, on tlu 201I1 of I7» ?» 

mule. lii> will and thereby deviled all his minors, ifft. to the 
** uit « f J*. ir. hia 1 en nd nlhgnb, that ht niij^ht ftind Itjfed 
“ of th^ lime ill tiuft fn Sr^i/vnind lijehni, deleft Ion of J»7i 
Bothn for life, it minder ni tiuft for hib firft ind other fom, 
** 111 ml male, rtrnmdci in truft for Ghniitt lioihn^ the plan- 
« nil’s fith 1, t’ e to Hid 1( n ot n lljihi for hit, Kin and 

“ ei ill tiuft f(ir his hril and oil r foil in t il mile, itinnriJtr 

“ in null lor the defcndint U uli\ Ft «, cliiid Ion o( Ann 

“ B) } /, for li e, temiiiidei n tiuft foi 1 i hul ind otliei 10ns 

in t 111 mile, rtinui tier in tiull for the tell itor’s Hi,ht htiib. 
I he ttftitor alio dtvifed all his //< / , /ertj, / and 

“/ m * '{ f j, ol whit inturc lotiei, to fueh mile pt - 
“ Ion (when he fli inld ittuii 21), v ho ftiould then t iiUirlcd 
to tlu till I 111 pt Jleftioii of the rt il cllites therein behne iL- 
“ vile I, md direeKtl tint nil fueh mile j erfo 1 flio ild itMtn 21, 
“ tlu 1 lul < it d t>t\i md / nk Id giodsy ihould he kept 

It Dt ihn ^ illy iiul be ufed in tht m* an time by lneh m lie 
ptilt 1 leiidi 14 tl re, th tdlitor dcthrimit to Iw* his(\- 
pi i 111 ind iltine, tli it the laid//?/<, / I , pi'^iatty nuI 
III’ i’ { /ijiiuhs in tlu nituie ol h n-le»oms, with 
Il 111 tilite, md h nil. 1 thtiew h, is long as the Im of 
this re dm v onld pen iit. lie ippomted 7 o //7 m cec- 
“ euti r, nd ’b ijiu \ lies tlu lehducol hi pr’fonil elntt to loth 
peifoi (wh i of tlie igt' ot 2i) as bj his will Ihould be* mti- 
til d to the truft 111 poliellion of the 1 mdj,.’* 


(( 


(I 


<( 


f/e It u 

t Lt 


J' 


tl t t e J t I ' d ^ Jii I*’ ** 

f lej by t r 11 (l) 
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s 7 . d£vir«a«u 
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< II ie,l, uiL i - 
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tl ndiredt < 
tl y ill uld bf 
k t It 
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iLiiiin^ 

thei , leLloiin^ 
It to b hu u lU 
md d 'i t, that 
they m ^ht go 
in the nitu c ot 
/ u loans, with 
h s eftate, snd 
b uUd there* 
w th a long 
tl L 1 V ot chu 
mini wiull 

inn It II /I . 

lu ,/< I tind 

M It! id ilio 
t di tft go Hi 
h* 1 oms, in ut 
fn / I tniiHitti t 
IS inn iid li tit 


6 j i It 6 , 1722. 'I he left itor mde a codicil, w hereby he f *3 }8 } 

elevile I 0 lit 1 id^t liiiet ileeeiled, the uk of ill hisplite 
fm hie , 111 I iheitby dtiliied that dl hts pitluies it Viint n 1 ill 
ih il 1 iL ih times go ind be tU) )>ed with I'lsminlion-houle and 
t Uti It Dl II nh) the parfont. who, by hiswill, fhould lincel- 
fivd} liold Ins eftitts(2). And by the coditil he makes, 5 /^^- 
fnni Bill III |Oint eveeutor witH Thomit Wl tit, 

llie bill w i, brought for the htir-Jooms by the plimtiiT, -who 
lb k Hint in t 111 ot the eftate, but not of age. 


(1) I in u \*h V r>a kmin, i Vif 
ac"’ D k tf h d ! a tl H, Lgtrton, 
i I I III I Eio i'lu Rtp eio S C 
jn nett t, ) \ (j f on t , Biiiii Cha 
Jiff > }.. /of) V JiU Hfll, 1 Bit Lhi 
F s .7^ / r( gfm V Bujli , 3 Btt, 

< a Rii lOi. 


(2) He alfb bequcithf his phte to Sr. 
giJmiHtl after the death of Am Btxeitdire^ 
if hung, o*-hcrwifc to /uch perfun, tu 
whom ih* balk of hi tllatc Vitould tit* 
long ksr Si^tjiiiunF% deceafe. 
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T«4r>(S(i» LokD CHANCB[.tOS, 

T«A»rojii«. queltion upon the will and coilicil of the teftator, is, as 

to the extent of the bequeftsr, and that will depend upon the con- 
ftru€tton of the ■wdll and codltfl. 

I really think tlit tiue conlliucfiou of tite will mud put an end 
to the quelboii. 

The djfpofition of real eftate only among males I mention for 
the fake of an ohftrtation afterwards. 

Here is a plain intention by tlu w'lll to conllitute heir-looms, 
therefore the teftitor by the will has added this tiaufe, all my 
plitc, bV. to go in the natiiie, isfe. 

riie conUruiflion the plaintill \ counfcl put upon it is, th-^t 
by the penning ot this cliule, ard piiiituhriy hy the opii ition 
m ilie latter words, ihefe things ate to go a^lie i loonio a» far as 
by 1 iw ihtv nnv. 

Th' eonlhachon of the defendant’s lounfel that it ought 
not to have this huge conftru£lion, ol going in fiuetflion as heir- 
looms horn pcrfoii to pcifon, but Iho^ild veil in the hrd taker, 
avhether tenant ioi life or teiia it in tail, and he fliull have the 
abfolutt pioptrty.it ai. 

But 1 am o^" opn ton that the cxpofilion ought to be, that it 
fliould go m iuch kind of iucceihon as 1 diieeled in the calc ol 
l.(nf(in veifus Gt fi’ntof (ih 

'Iht firlt cliuk, I allow, would give the .tbfolutt pmpe tlv if 
it Arpptd the re,but I amnoiw in iiittd torelt lin.ie,rin tlu wl de 
f 319 3 ‘ kma inuA bt tain n together, lo as fh it it in ly iiit.ii ef ntiil- 

uit. 

As to tlic laft clattf', fuppof tint hul bitn th fn git one, it 
V ouldh ive bteii iniTieientto mike .ill thuk ^ o a hti'-looin'-, nid 
to w ut th( contingLiityj and ot tt.it opinion I w is in Itufuit 
vcrf'i., (ii fiui/ty 1 ir the words there wue txtieinily like lliem, 
though not c\ ictly the fauic. 

Till loft woiil, tlicielmc muft hi conftriud is ^ dilpofinnn 
only ot iht jit until feme perfon who isintukvl to the nihtn- 
tanic (hould conK into pofleflion bv attaining at. 

It h.is bi n cb,et\td, tint the te4.itor h is dillinginflitd bo- 
twetn the pit p rcy and the ufi, foi ihiie i-* a niifi tlilp* 'u on 
And if there li ul bun no mote than the gift, .iml tluii uin nnu’g 
'll ZJrtv/jsn, It would have bftn a right cohIIum 11 ui; but ihi u 
he fays tj g? tu fiititffton ot far ut i/t Iia> •u./Z/yn u //, 

Thtii IS a ilnsftion to txauiorj, v hor. vi-tnc of Jii-, 1 iP 
chufc he has rn-»ile truRi-’S for tlio purpoli, wli.t (liDuld bi don' 
in rht im in time, and not lo huidei th.m of th l.1c Lcfoie ih.y 
come of age. 

To lay they Aicu'd onJ" go as fm-h w/r, till a teinnt for life 
Attain twenty-one, is a b ued eonUinAion ; ..oi what i. time 
then of the n.iture of inhcrit-ujtc ta thefi hwjr-luo.n> if the/ 
Ihould flop tlitrc ^ 

It has been Lid, Kc has made, the gif*- of Ids r'fdiic equ dly an 
luMi-ioom, <utd that the phuntifF might as wtll tonlaui this 
AioitM go to him. 


(t) Eort! 5^.. S. C. 


By 
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By no means, for the devife of the refidue wants the very 
claufe, which coiiflitutes and makes^ the other go heir-looms. 

Therefore I am of opinion thyy ought to go as heir-looms* 
in as full manner as the law will allow ; and this court is now 
ehabliihed to be the law of tlie land, as much as any other jurif* 
diftion. 

If this be the true conftruftion of the will, the next queftioa 
is, whether the cwlicil has made any change. 

The will confiftcd of four parts, plate, piftures, books, and 
houfehold goods. 

By the codicil he dcvifes the ufe of all his plate to Mrs. Beve¬ 
ridge for life, ctjnfequently the will is varied lo far, and taken 
out of the gift of heir.looms. 

What is there that makes any alteration as to the books and 
houfehold goods ? Thefe are not mentioned in the codicil, and 
therefore remain as they were. 

It is faid the word reftdiie includes them. 

If the word reftdue was to include the whole perfonal eftate 
not fpecified in the codicil, it would deftroy the will, becaufe 
it would revoke the other legacies, and feveral other fpecifie 
things, as annuities, ts'e, are given under the will. 

I am of opinion too, as the teftator had made fuch an accu¬ 
rate difpofition of his goods and booksy and the codicil was made 
only feven years after die vrill, that it is ftrong to Ihew he ftill in¬ 
tended furniture of fuch a recent date ihould go as heir-looms^ 

“ And therefore I declare, the tellator’s pitSures, books, and 
** houfehold goods, ought to be conf.dered as heir-looms, and to 
go along with his real eftate, as far as by the rules of law ot 
equity they may, and that the plaimilF will be incltled to the 
property thereof, in cafe he fhall attain his age of twenty-one 
** years, and in the mean time is intitlcd to the ule and enjoy- 
ment thereof \ and ordered that tlie Mailer do inquire what 
“ pidlures, books and houfehold goods of the teftator are now 
“ remaining in fpccie, and that two fehedules be made thereof, 
“ and one of then) depofited with the Matter, and the other with 
** the defendant Charles Boehmy and that futh pitftures, books, 
and houfehold goods do remain in teftator’s manfton-houfe at 
Dunton-hally purfuant to the direfkions in his will •, but as to 
“ any piflures, books, and houfehold goods which belonged to 
*'* Sigifmund Traffordy the huiband of EHzabethy 1 declare they dQ 
belong to her, and order that they be delivered to her (i) " 


uH 

Tsavvox'* 
V. T*Atra*p* 

/ > 
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(l) Beg. Lih. B. 1745* fol. *89. 



CASES Argued and Determined 


m 

1 

Cafe 120. J/rft, ’June 5, 174<?. 

inwoKB««of '|\yT^’ moved for an injun^^jon to the court of Ad- 

^^(l upoM tL JLVjL mn'.ilty, ♦o ftay the pro* ’mgs there in a fuit for the tou- 
Aipi.lied the demuation ot a Ihip tailed i/i Diltgttt e 

Di g rieaikw 

tul pruff upon Its appealing b) l-tcaptuu piier Ihe hadii net rovifions to the (rirm\) -tnd he 
iigaeuanote, by which heacknaulidged tjti lui.) hid vcryjuAly cinii&it d hi cin,o, the lyum it 
ihe DMfMcebungi a bill here ior an injunction tu the court of Admiralty to ftay i fuit d (.nding there 
«n the Uvifaliitl&of this tianfiAiont fu|,g( ling tlat feme ot liir panels arc loft, ani tbit it th nrte 
ihoutd bt pioduced ichirh he wa^ ob igcd to git , ha moft c rtainly in. c ift at law 7i tj r'-h n if n Jt 
ftr ff ffu utibt gta'^hlvftr jurf p , Ittiou/d ntutly dfft't i. aP j pnlhtitent nfati g t pi ft. 

She hid midc ivoyige to Fujhfit from I ihu\ and Ijing af- 

teruards w tlu J) vi wa, is here tht hagle aiul Tnl pii\ iK i r*, v tic 
at anchor, they lent persons on boird to fearch lic-r, ami looking 
C 351 3 upon hti as I Ixwiu! pi it, lot canjmg, as thty pretended it ip- 
pcared by the tipttn. s papcii, provihons 10 thv eiumy, they 
ieized upon liei eiigo, 'tiidallln p pit , nu li tthtciptnnm 
cuftody for fume dijs, tud htfou tl y itieiled iiiiu, nn t hint 

fign a note, 1 V whith lit atknowltdg that helnditr) jufl'y ttn- 

fift itcd the emo, for tlu rt if^n ifoitl nd, nd then g le hni ka\c 

to go to Ji t* )ti /y/, It being ftoinij \tt ithei, u d 1 ot 1 ite lo the 
flnp to lit ilieie, the ciptin of her rtiui v.d to the/’it/zr, 
and the farne pinaUers bo.udtd her '^,1111, ti’d ^oikatayltr 
e irgo a Ltoiul lime. 

1 belt 1 i luit now d ptiiding uj o i the 1 v lulnefs f th s tnnf- 
liTl on, in t'u court of \hnii by, and tin t ptnn incl the ow n- 
»r!> of lit I hoc bi mght tl (ix bill licit, fu filling tint 

timeotllun p n is m loil^, 01 r uUd robe produttd n d th * 
if the tit lend n t f ill piotcf 1 < 1 tht tri tl flurt, ind be illow- 
1 1 to predutt *1 not v In h thty r’ lig,f tl Lie c »pt.un to 1 gn, ht 
mufi c< rt iinh h 11111 the fuit. 

Lnd il («i< i \ dwi u 1 lilt iniuiiwlion, md fn 1 if he \n to 
grant ii upon (in' pre eiu , it wonlil enintly delv t the ael o{ 
pailninc.it 11 ul im to pii/ , tor upon e\tr\ nun oi war'., or 
pnvateer’s t lkln^ i Imp, th ownt’*- f t t m ould imin di itwly c( me 
into this Court, xndjiay ti injuuehon to f^ay the piocccdings 
ill the Admu lUy, in ordcf to pu\cnt her being condcnintil, tf- 
pecially if till captini'' ot the me 1 ol war, or pinitiv.rs, is is 
the prcfuit cate, (houll he gone outag'’in on mother crude. 
IfopooiKatn. Uj. bef di, ^ tin. luggellions in this bill were not a fuf- 
Af^dirirUty'*'^ ficicnt found itioii for the iiijunclion, bce.iufc if they weie true, 
dud tlie figning thecouttof Admiralty could by thetr own rubs, as will as this 

method of inciuiry, both as to the fails which 

charged w. ith regard to the finking aud comtaluig fome of tlie 
fMflh liuiycaA papers, and lilwife ao to tlic note, which the plaintifl pretends 
iwWu extorted fioni him, and if upon examination they found it 

i was owning to durefs and impruonmcnt, they could by Mituc of 

their own power aud authonty fupprefs it, aud not fufler it to 
be given m evidence. 

jilts Dordfliip tlicrcfore denied the injund^ion* 
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Bdgell vcrfus Hajwood ortd Jmte 9, 1746.' 

• 

7 0 HN Daivr by bond dated Dectmbfr 6. 1726, became bound 
to the phiinnfl’ father, Rkl^ard ChiiJ/iu^ in noo/n 

conditioned for payntent of 100/. and inrerefl, wlio died intes¬ 
tate before the ico/. or any intereit for it, was paid, and ad- 
iriinillration was granted to the plaintiff Jilizaht’th his only child, 
.whereby flie anti her late Imlband became iiititlcd ro have what 
v'as due on the bond, for wnich they brought their atlion at law 
in the court of Connnon Pleas agalnft Dawe^ and in Mu'haehntis 
term, 1741, Danve pleaded thereto, and admitting the bond was 
his deed, and that he tnved Rn hurd Chnffiii at his death the faid 
200/. and that he did detain the fame from the plaintiffs, but 
that tliey ought not to have execution againft his perfon \ for, 
according to an ;v£f of parfument for relit f of infolvent debtors, 
he was beyond the fcason the firfl of JaHiuo-y 1736, and return¬ 
ed and furrcmiered himfclf to the keeper of the King’s Bench 
prifon, and on the i ith of 1736, was duly dileharged by 

virtue of the acl, whereby he became intitied to the benefit there¬ 
of; the pluiiuill's replied and confefled the plea, and took judg¬ 
ment for the 200/. debt and 5/. damages, to be levied on the 
lands, tenements, goods and chattels of l}iiwe. William Madox^ 
by wjll dated the 2;th cf 'June 173';, gave Danm 1000/. to be 
due and payable to him, by his executor therein named, in one 
month after the tedUtor’s death: The plaintiff and her hufband, 
in order to get a fati-.fa£l;ion for the debt, fued out a fieri facias 
on their judgnrent againft the goods ®nd clvattels of Daiue, and 
-the legacy being ihcn. due, but unpaid, and in the hands of the 
defendant/A/yieW, the ext cucor of JViltiam they lodg¬ 

er! their fieri fidas with the flicrtfi' of MtdiUe/ex^ and took a war¬ 
rant thereon to levy iheir debt and damages out of the legacy 
in his liauds, which he refufed to pay; uiid. as the plaintiffs .could 
not levy the fame ou the legacy in Mayui'^yl’s hands, or compel 
him by law lo pay the fame, or difeuver the aiTets that were lia- 
-ble to pay it, or flay tire defendant JJaiee from receiving the mo¬ 
ney till he flrould pay the debt, they have brought their bill for 
an hrjuntlien agvrinll D.vwe to reitrain him from receiving it, 
and that Hnyiveod the executor may either admit affets to firtisfy 
fo much of the legacy as the plaintiff’s debt amounted to, or ac¬ 
count for the real and perfonai eflate of Wiidam Madox^ and pay 
the plaintlfis their debt thereout. 

'Phe defendants, and particularly Hnyivtisd, infilled on two 
points, Firft, that the plaintifls were improper in equity to at* 
tach Dmvd’^ Itigacy, being a chy'e in aSlmi^ not reduced into the 
pofiefliion of the debtor. Secondly, if they were proper in iheir 
relief as <0 that point, yet the legacy was no charge on the real 
eftate, but on the perfonai only, which w'as a deficient fund; 
This laft point depended on the words of the will, which were; ■ 
** I William Madox of, f^e, do make this my lall will and tella- 
“ ment in manner and form following; Ftrft, I gjve and bp- 
■ ** queatb Co Mrs. S^ufannah Rht^s thefum of 1000 A to be due and’ 
payable unto her by my eatecutor, whom I Ihallhercitj 


3S> 
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after the expiration one month next after my deceafe (i)} alfo 
I give to her all my hbnlhold goods-v plate, CAina ware, linen, 
** woollen, and wearing apparelAlfo I give to my coufin JoAn 
*( Dawe the fum of looo/. to ofc due and payable to him by my 
executor, whom I fhall herein appoint, after the expiration 
“ of one month next after my deceafe \ Alfo I give upto Richard 
** and his brother Thomas Wefi the fum of loo/. in truft nc- 
verthelcfs for the foie ufe of Rebecca Huntf wife of James Hnnt^ 
“ exclufive of any right the faid James Hunt her hufband fhall or 
** may claim to the fame, to be due or payable to them, after the 
expiration of one month next after my deccafe, by my herein 
appointed executor : Alfo I give, devife and bequeath to Mr. 
*thotnas Hayivood of, tsV, and to his heirs for ever, whom 1 do 
**• hereby make, ordain, conftitute and appoint my only whole 
and foie executor of this my laft will and teftament, all my 
** goods, land and chattels, except what is herein before 
** given, and I do hereby revoke, difaliow and difannui all other 
** legacies heretofore willed or made oy me.” 

As to the firft point, the counfel for the plainiiiT relied on the 
20thof tlie 5 /. lo Geo. 2. c. i6. whereby a remedy is pro¬ 
vided for the creditor on the future cffeEls of the debtor. 

« Provided, Cs'e. that notwithllanding the prifone.r’s difeharge 
** as to his perfon, all prior debts and judgments fliall ftand and 
“ be effcdlual to all intents againft the lands, tenements, goods 
“ and chattels of the prifoner, which he or any in truil for him 
“at the time of theriifeharge had, or at anytime then after 
** fiiould be any ways feifed or puflefTed of,int8rcft.ed in, or iutitled 
“ unto, either in law or equity, and die creditors may take out 
** a new execution againit the lands, goods, tsV. in the fame 
“ manner as they might have done had dte prifoner never been 
** taken in execnion.’' 

It was faid, that if a court of equity did not give relief in this 
cafe by fubje^iag this legacy to the plaintiff’s demand j the In- 
icnt of the ftatute would be evadetl, lince if Daive got the mo¬ 
ney into his hands as they could nof take his perfon, and there¬ 
by compel him to pay the debt, they would be abfolutcly without 
remedy. 

That they had lofl. their remedy at lafw by this ftatute, where 
they might attach this very legacy by proceeding to an outlawry ; 
and then bringing an information in the name of the Attorney 
Gciicral in a court of revenue, and fo attacli this by the interpo- 
fitioiiof the crown for their demand, which, though a matter of 
grace, is by conftapt cuftom grown into a right in creditors, 
which a court of equity ought to take notice of} but lince this 
that remsdjf could not be Iiail, becaufe they could not 
j^i^eed to an outlawry; there is therefore no remedy but this, 
anfwer the .plai|) intent of the and preferve the future 
<!lFe6ts for the credilors.' 

As to the other ^int, the counfel for the plaintiff cited Lord 
j^arriiigion verfus ^anghanif Free* in ilhatic* 89. that thC execu- 

fethowing. pa^ of this will is not lUted in th^ Ei^ideris Iwdc* 
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tor here is named a deviree, ^hich is alvrays a ftrong circorri- 
ftaiicr in maktng'a confttu^ion to fatUfy the wtU} that by the 
laft ciaure the lands, goods and'* chattels arc blended together 
as one fund, and given fubjed: to an exception of what vi^as giv^ 
eii before, which they contended amounted to the fame things 

if he had given him tlic tcHdue of both eftates after what 
he had given before. 

For the defendant it wa*? aigucd as to the lirft point, that the 
reftrit^ive words at the end of the claufe, fhcv.cd that it was the 
intent of the aft only to exempt the perfon of the debtor, and 
lca\c all other remedies whuh the creditors might have juft m 
the fame ftite they wcie b-forc the aft was mide, and not to give 
the creditor a new and diftlicnt remedy on thtfe efiefts. 

That the rcafon Mhy this court did not give a fpccific lien to 
creditors, further than the law did, wa<i, becaufc fuch creditors 
did not truft upon the faith of fuch hen, but on the general cre¬ 
dit, and therefore this court never gave a fpccific lien on chofes 
in oBims to one creditor more tlian another, except only where 
there was an aftual affignment of fuch iKfe m aSlion as a fecurity, 
and going farther was breaking in upon that equal fatisfaftion 
which all creditors have a right to ovei the eflefts of the debtor, 
not fubjeft to any legal or equitable hen. 

It a court of equity was therefore, by rcafon of this inconve¬ 
nience fuggefted, to give any further remedy to creditors on ac¬ 
count of this ftatute, luch new remedy muft be agreeable to the 
piinciples of equity, and co-extenfive with that inconvenience, 
which the remedy of giving fpccific execution to a particular cre¬ 
ditor is not} for to which creditor (Hould thb belong ? For fup- 
pofe an aflignment made of this'legacy after the judgment, or 
even after the jitu fanaf, w'ould equity take away the benefit of 
that fpetific^ien which the aflignee has by the rules of this court, 
and give it to a general creditor by judgment merely by force of 
this ftatute ? 

_ This would be changing the rights of parties, and not barely 
giving a fqrther rcmtJyj fnppofe ail the other creditors brought 
bills, thofe not by judgment, as well as thofe by judgment, to 
winch would equity give the preference ? Since all general cre¬ 
ditors cannot have preference in equity ovei aflets, further than 
the law gives it them, equality of diftribution is what equity 
aims at where the rules of law do not prevent it. The fuctas 
is not returned nuUa hna, not is it charged that there are no odier 
effefts upon wliicli it ought to have been executed; there is no 
neceffity therefore to refort to this remedy, and the Icfs rcafon 
to affift the plaintiff than any other creditor, who cannot attach 
his other goods, nyet get at his perfon. 

It was therefore, infifted, that a court of equity in this cafe 
could not give relief to a particular creditor, further than the law 
does, without infringing its general principles, and altering the 
rights of others; That an executor is intifled to a releafe from the 
legatee, but if by this aft every little creditor can in equity charge 
hts delH on the legaev, he will be unavoidably fubjeft to a variety 
of fuits, till the vihtue is exhdufted. 

Vot. m. Y Either 
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T. Either therefore equity muft give'this new fpeciHc remedy over 
Havwooa. tn a/iirtt, to creditors in general of an tnfoivent debtor, 

and not to one only} or elfe the cieditors >nuft take this privi- 
kge (which in molt inllanccs creditors of bankrupts are deprived 
of) of taking out execution againlt fututc effects, fubje£t to the 
inconvenience and difficulties which the law has left them under 
in that refpedt, and which the legidature perhaps did not forc- 
fcc. 

As to the fecond point, it was faid, that the courts of equity had 
of late been vciy favoui-able in thoir conllru£lions to chajrge debts 
on laud, or debts and legacies, where both are coupled together, 
and one could not be held to be .1 charge withimt holding the 
other to he fo at the fame time ; yet that in the cafe of legacies 
only, a plain intent was requiied, Ixcaute prUva fui’-, an*l inde¬ 
pendent of the intent, thi’ic was no nioio icafon in equity to 
charge legacies on lands devifed, whttv, the g-meral effate was 
InfuiHciciit, than to th ugc pcrfonal Ugatlct. in 1 uour of a dt v'dt e 
of laud, if his land was cviilcd, ! oth fcci.jg fpccific!., and iiivlc- 
pendent bountlob to each other. 

There is no gcneial <‘ecl natnm tiiat the Icgacicb fliould he paid 
in the tlitl place, rr even tliat t'uy thould 1) • paid at all, as iu 
that cafe cited in 1'ikC. m Cjjft. the being executor and devif e 
has never been luld fulfuicnt to chaigc „ii CsOcuUr with lega¬ 
cies, though pollibly it may be an ing’cdKur in fi'ch i coiitliuc- 
tion, and GuillU/i vcifus }l Ihitul in 1741, -md ( orfnld ver- 
C 3 j^ 3 f^s J.in^en the qtli cf ?,Ltr,h nerc cit.d whcictlic (xc^u- 

tor wAb alio dev fee, and in jh'- l,.ft cate the liiul was given a«; a 
reUduc, and •jet the legacies were 1 ct th irc'td on the nal cflatc. 

'I'hat vnih icfpcft to the c\t<-pnon, the utinoil force of it 
cou’d <mlv Ic lonrideiod as rutto s, him in iht itthie li>!u as if 
the l/cqu<-fthad been by way of itfr'iie, and then that v vUild not 
lute charge I the l«nds according to lie auihorhy ol the t.ile laft 
cited. 

jiuttlic plain intent c f the exception wo", an UTineccffary cau¬ 
tion to prevent flic tjxciuc hgaiicb given iiifi re fioni p.iiliiig by 
the word ihiltclt to whUh f*ie ,xit ption i> iV.hjcc^lcd, but as no 
lands w’^erc given before in the wn'^ to apply the exception to the 
lands, is to make the wdl uonftiife. 

i> 0 RD Cn/ivcniLOR, 


As to the firft quefiion, it i* a new' cafe, and as far as it is a . 
general quefiion, I* am of opinion ihe plauitiii, as .1 jiu’nnicnt 
cicditor, C''uJd rot cvime, into this ecurt for a i.!ti‘'factJMi out 


Chjc't im 


of this legal y, ai.d fo 1 .'pprthcfid it has often lucu detorniin- 
ttlj there are Xt*y fv»v calcs wluu it is necctiary for this court 
to give rein f to rrcdheis o''cr pcifonal thartilb in pofleffion, 
A^mfe affigninc'utb of tlicm to defeat creditu,'’ aie void and irau* 
PiiRnt at law. , 

Uur, as to thjes w aB on, acf t'nhng to the general rilJes of 
this court, they arc npt liable to executions, not lor the umIous 

^Bajigivcn by the defcnd.iiliffs counhl, but becaufe the court takes 

IS feT . ' * 

or., )>) ici<infitbr^<-rroti, ar, wlicre tAat eanrat hiu ukeo, h) fiu-f«£rs waoftttcliur), '.n4 

Mi at an hv d<LJ:6jidU 
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nbtice that the creditor haa a method, the ordinary rules of 
bw, cither by compelUnsf fatisfa£lion, by fetzipg the pcrfon, or, 
where that cannot be taken, by lirocecdiiig to au outlawry, 
and taking the lands as well as eiTedis, by a capias utlagaiton^ 
which, though a proceeding by the crown, and at fiift a 
matter of grace, yet now is the ordinary coiirfe of proceeding 
In the King’s court of revenue, \vliere grants of furh 
to creditors are condantly given, and that has bon-' ;!u, chief 
ground upon which tLib court has proceeded in denying a ip'*Cilick 
remedy. 

This brins^s me to tlu queflion m ule on the ftatule for rclk! of 
inf' h'v'iit dilnors. 

This ll.Uute was inten-h d to be he; ficial to crtJii'us .'^{o 
th; Jtthfe^ueHt and tc dlfchaigc me pcrfon of the debt 

only. 

'riu'u^h it has been called a pir’’’ge, it is none, but a re* 
fervati'n to the crediior of liis right ht evtry rcfpe c.'rpl 
’*'tliar of hi/diig ilu* pcifon, and it diiLr;, I'awu (he caf- of 
rept , whore ihc future eueJAa cannot be di -barred ::I out the 
coiU'eiK of ffur-filtlu of the creditors: as tho aCt is ci ' leiori 
for tlu benofu oi cieditors, it mu't b • toidtru-^'d bencKoi ili-, ,'rd 
f) ac to give them elic6hialiy all the oenciir lOi.nJjd tJicm over 
the futuie efic£ls. 

This lias been treated as \ faving cl 'ufe, but I an. of opinion 
that it is ancaaiiing one, giving the creditor a cc’-p n*u* reme¬ 
dy upon the future I’lj'i.Hs, as the IT.Cutc precluded ioi 11 om 
fci/iu; or.H'thwing I'l'* perfonan.i !• cou’dne- “ • 'u.’,,-hat 
ih'jugh th., debtor liad t ver fo 1 c .* a piopcrty ’. ’ th in aj/cv, 
t!ic creditors fliould have n.j remedy to co.ne a» ilicnu 

Witli legard to the woids ichcd cn in the Utter part of the 
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claulc by the defendants, to llicw the remedy was to be the tame 
as b'^forc the ftatutc i 

It is plain there are tw'o difT.vent provilinnr made in the 
cUufc, by the fivll part as to crc.u'.ois in gmeral vdio had not 
fund execution before the llalutc •, whin: the wonts as to tin. re¬ 
medy, over the future effedds are g., aural i the latter part ai *0 . 

creditors who had already fued out an execution, and th; li.ir 
words relate to luch new execution only, and do not run throuj,h 
the whole claufe. 

It is objeifled, that this is a fuit by one creditor only, and Inali ir-fftcf 
ought to be by 1.11; but the perfon wlio firlt lues has an ad- 
vantage by his legal diligence in all cafes, and of chattels In iluUa lUe fiitk 
pofleflion, the firll fuit h.is the tjrll- fatlsfadlion, and the a£l has lAtuivdioiu ^ < 
made no futh general provifion for all creditors. 

7 he court does not proceed itt this cafe on the ground of a 
fpccific lien, but only t^nfidcrs it as a ]jart of the property of , 

the debtor, which the creditor cannot come at witliout the aid of 
this court- 


if, therefore, after the judgment, or even after the feri/adait tf-A-, 
the debtor had afllgned this ism jidt^ and for a Valuable conUde- 

lud the 

tefuy fvra yaliMble conadsraara, tuul vyidnaW natlte, U would bsm been (oodUut ewduor. 
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CASES Ar^e4 a|i4 
« 

T. ration, and withoul; notice, it would be good and prevatl againft 
lt*TWM». tliU creditor. 

But after a bill brought, and a ffs ptndens created as to this 
thing, fuch aflignment could nofprevail; I am therefore of opii- 
nion, that the pOurt ought to interpofe in this cafe, and that the 
plaintiff has purfued a proper remedy. 

The next queftion will be as to the right ? 

I am of opinion that this legacy is a charge upon the real 
eftate. 
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I think this will not depend upon the authority of thofe cafes, 
where debts and legacies are cltarged in the hrii place, but de¬ 
pends on the particular wording of the will. 

Suppofe the executor was not devifee, but another perfon, 
and the tellator had dIrctSled the legacies to be paid by him, it 
would be a clear charge on the eftate, and calling him executor 
In the claufe where tlic legacy is given is only dcfcriptive of his 
perfon, and not of his oOicc, and amounts to die fame as if he 
bad faid to be paid by Mr. Tkowas ILiywood, 

The goods, lands and chattels arc given altogether as one 
fund, and lands are inferted in the middle, and the wliole are 
fubje€); to the exception of what was given before; this, I think, 
amounts to the fame, as tf he had given them fnhjed to nvhat was 
given hfjre ; therefore, I think tliis legacy is a charge on the 
lands (1}. 


kti givta lus goods, lands and chattels, fuhjcQ to what was {hren before. 


His Lordlhip ordered the Mailer to take an account of what 
is due to the plaintiff for the principal fum of loo/. with 
intereil at 5 per cent, and for her culls at law, and in this court, 
and declared, that what fhall be found due to her for principal, 
intereft and colls, ought to be fatiblicd out of what is due to 
Dawe for prindpal and intereil of his legacy of i Ooo /. given 
by the will of William Madox ^ and the Miller to take an ac¬ 
count of what is fo due to Dawe^ with intereil at 4 percent, from 
one month after the death of WilUam Madox^ and in cafe Hay^ 
wood (hall not pay the plaintiff as abo\ c within ftx months after 
the mailer’s report, the real cllate of William Madox^ or fo much 
as fliall be fufficient to pay the plaintiff, iliall be fold, ami the 
money ariling therefrom to be applied, in the firll place, to¬ 
wards fatisfa^ion of the plaintilPs debt in tlic manner as is al¬ 
ready dire£led (2). 

(i) Plde Ckfe/emott v. Pattridgct ante (2) Reg, Lii,A, 174-5. fob 46J. 

f vol. 45$. 
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Seymrf verfus Troian, Jufy x6» 1737* 

A Bill was brought by a wife for her paraphernalia. 

The hulbimi by his will had given her ten thoufand pounds, 
upon condition Ihe gave up her nglit of dower, and likewife dc- 
vifed to her ” all htr wearing apparel, and ornaments of her 
** perfon, her gold watch, and all her jewels, except fome 
^ round a pifture, and devifed the reftdue of his eilate to the 
** defendant.” 

Afterwards, by a codicH, he revokes the devife of hU jewels, 
and her pearl necklace, wliich he gives away to A, then by a 
fecond codiefthe gives her a pair of dnmiond ear~rwgs\ upon this, 
the defendant inlifted (lie could not claim thefe parapbernahay 
becaufe it is plainly contraiy to the will and codicil under 
which fhe claims the 10,000/. and equity will not permit one 
to claim under one part of a will, and controvert another. 

That by the dcvifc of the refidue, the revocation of the de¬ 
vife of the jewels, and the gift of the ear-rings only, it appeared 
to be the teilator’s intention that the reft of the pmaphernahay 
except the ear-rings, fliould go to the dtfndant as the reildue of 
his cAate. 

Lonn CiiAMCFiLoR, 

It is plain the p t aphernaUa arc included in the devifes in the 
W'ill, but a huiband cannot devife away a wile’ji paraphernalia 
(I}, he can only bar her by lils done in his life-time (2). 

The revocation is of the devife of his jcu els, which feem to 
be contradiftinguifticd from Icrs in the will, which arc there 
Called the ornaments of her pei fon, and the diamond cat-rings do 
not appear to have been ever worn by her, and therefore might 
not be part of her paraphernalia. 

But fuppofe the iclt itor had completely revoked the devife, 
it IS only a revoc<ition of a devife void in itfelf, and therefore it is 
too much Arained to infer from thenOe an intention that her 
rights fhould pals by the devife of the retldue of his cft.itc ; ins 
LoriUhip decreed for the plaintiff. Vide the cafe of dipping ver- 
- fus Tippings 1 P, Wins. "It, 


(l) Nortbr^y V. Nirthiy ante 2 vol. 79. 
Marjhatl v. LUvjy iLtd. 217. FAt Ht^iugs 


V. Deufflasy Cto, Cart $43, 
(2) Graham V, Lofidaadei 


Tueler vetCai PhippSf July lOf IT46, 

T H E hill was brought by the plaintiff fuggtfting, that his 
wife’s father had by his will left a legacy of fifteen Kun- 
d d pounds to the plaintiff’!, wife, his daughter *, and that the 

iatUIe thephlntlfFtocome herein .he firft inilanee for a decree without puttias him 
»pen-e 0/ cmag the. 4 efi.ndiii£ iaio die fpiritnal court. 

Y3 
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defendant Willmm Th^s had ikftroyed or conciealed the fai4 
, wi.L and thereforb prayed he ndght be decreed top,ay the pdain* 
tilT fifteen hundred pounds, nndsntereft. 

The stefendunt put in three anrsyerh \ in the firft, he admitted 
the w;tJ»j fet forth in tlie biU, biu inade no mention of any in- 
fanity in ilic teftiuorj in the third anlwer, denies lie ever had 
any v. iil, and hiys, if there evtr was any I'uch, he cannot 
f;iy w hether his bth^- Was, at the linne of making futii will, of 
foit'.d mind } and for the tlefcndahr it was inHfted, that the plaiu- 
titY came here too loon, for that he ought to have cited the de-r 
fondant into die cocltTiafticai court, where he nijght have the 
. bfctK.fit of a dii'coycry ctiually as wcil as here. 

Lord <rHANcrLi,oR, 

'l'hep<.-i"i of in .oiity creates the only difficulty, for thcy!/<?Kfli 
pf the will is not only proved, but alfo admitted. 

In this court rhe rule is noi to alk-w a fair againftan executor 
fora legacy, belorc a probet;, of the will (4 but, in the pre- 
fent cafe, the p'aii'tifF ouglm not to be put to the difficulty of 
proing iiito tht-Tpiri.u-il court to c;tc tlie defendant, bccaiife that 
would be glviug the dcrVt;danT a rrr.it ad vantage from his own 
bad acts in dcsLoyiiigor fupprcHiag the will, for here the 
ihn is, 1 think, proved fo fulHciciitly, as to intitlc the plahiliifto 
come Jier,:' in the firlt infirr:" for a decree. 

As to the fpj'nathu, coi.i" jt generally as a perfonal legacy* 

* wiU^ W'hcrc il-te v. ill is dcllroycd or I'on'.ealed by the executor, and I 
thiitk, in fuels a cafe, if the fpollr^tun ir. proved plainly (though 
the general rale is to cit'- t.,g executor into Use ccclclialHcal court) 
rutc r,tr, .i-.»<• Icf'-.it.-c fna .’ oron-riv tome hue for a decree upon the head 

;r .or 1 uo . . f' . { } ^ ^ 

• Ot ui'.n and jtiplm jjun. 

vei the 

le^a^ce t:u;\ properly come here on the head cifptlipt'm and 

There arc fcveral cafes, st'hin'c if fp'Jiatrn or fupprrjfuri are 
, prvC, jd, it v.'ill chassge' tfie jnrifdi^lion, and give this court a 

juru’diclion which it had not originally ; as in the cafe of Lcr 4 
iiunflf.ti. Hoh. tot). 

k way yi<l.crv. the tide Was a title merely at law, yet there being 
''8aJl’c"ties-eJy af •* a fuprrohon uf tise deeds under wlii<.h that title accrired, the 
' had a decree here for pofieflion, and quiet enjoy- 

“ mexit.** 

Under wl^ch ',h% 

' iiioic .ttitfidaia'itfi in Lon’ caf.*, had a d.-crcc in ei^ulty for f otT-fHoa. 

As j^tc jorifdicliotj may be changed witli regard to a court of 
law, ..why may it net Unt'. regard to the fpiritunl court j and 1 
.think'the cafe,fif yerf.!;, Ji’'eehf which came before me^ 

fomc ti ne, ago, an audio;i'.y rh.it it may : here fpoliaticn or 
IS certaiirly |yaudulent, voluntary, at,*! inaticious,' and 
■‘.'ihertiifiL tiidVrs from^hc cafe of Ficherjag (2), 

; ^^liere the Jps!liiti:!n ' [jy- no means appear to frandiilent or, 

■ <■; ■' isv.4 / '? ■ -j ‘ _ ' ' j; ■ ^ ‘ 
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iwalicidas, but rather hia4vcrtentiy done, an4 without any^bad 
defign. _ , “ ' , ■ 

1 think in fucli cafes of tnaHcIoua. and fraudnlcift 
the court M'ill not put the phintiff under the difficulty of going 
into the eccleliajl-it'al court, where he muft meet with mudi 
more dilBculty-.-than proving the contents of a deed at law, which 
hne been loll or fccreted. 

For in tlit* fptritu.il court the plaintiff muft prove it a will in 
writing,, and mull likewple prove the contents in the very words, 
which will be a difficulty almofl itifuperable, and which courts 
of law do not put a perfon upon doing; the plaintiff muft alfo 
prove tliii whole will, though the remainder of it does not at all 
belong to, dr regard Jiis legacy*' 


TiieiscK V, 
Pinrt$, 


r 3ft j 
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whole will, thu^ 

the remainder da<s not at all regard h>s legacy, and which courts of law do not put a perfon upon dtung; ' 


I tliink, if iliis had been a mere perfonal legacy, the court, 
under the ciKuniftances of this Crffe, ought to interpofe, and the 
rather, becaufe in bringing foils againfl an executor, this court 
goes further in requiring a piobale than courts at law. 

But here the cafe is flronger to intitlc the plaintiff to a decree, Theie is no oc- 

bcr.iufe the Icg icy is out (jf real and ptrfonal tibatc both, and as ^^'’^^nin^erpi- 

li) the real eftatc, tluuo i-. no occa/ion to prove the will in the ritual court to 

fpirituai conrt to iiuitlc the legatee to rccoicr his legacy out of ***^*“^® clcBate* 

J ^ o , recover hw 

the real citatc* ^ legacy out of thy 

1 ‘his would be clearly the cafe, where the charge is only leaUftato* 
upon the real cHalc, ami though the heir is intitled to luive the 
perfonal eftate to exonerate his tea!, yet if he is made executor, 
and has, by a voluntuy .'•nd fFaiidiilciit afV, put the legatee 
under fnch diitictdiics as in ike it almoft impolfibie for him to 
prove the it is it don.d’le to let in the Icg.itce ro have his 

ieg.i'v, and Lave the executor to pay himl'clf out of the perfonal 
cLat • 


As to the \nf.vut)\ the d-fendant’s proofs fpeak in general 
teiins only, to the i« llatoi’ti being jn a weakcojulition ; but com¬ 
pare this "with tlie phnntiif’s f vi.leiice, .and the manner of the 
defendant’s introduting the inf.uity in his atifwcr, and the atls 
he has done under the will. 

The inlanity is nut n.cntiotud till the third anfwer, and then 
v'Ty stndcriy i the pl.diuid’-. prtKjik aie vciy pofitivc as to the 
fariiiy uf tlie tcO-ttor; they a:c the tlnee fubfciibitig witnedis, 
whole teftimony is by no means impcacitcd ; the 'v:ll a rc.ifon- 
able one, not made in f'cret, but Icvcral perfons were prefent } 
the defendant has brought ikMiohs, and f.votn liimfcif furviving 
executor, and has aiflcd lever..! years under the will without' 
ever making any pretence of inlanity in the teftator. 

I am therefore of opinion, rhat, under the circumflances' of 
this cafe, it is not proper to dircdl a trial at law as to the fanity 

this cKkeuyi- 
l<lul H. 

l.wau to the trftatorS finiiy, for the pUlntiff L cicaily intitled to an immediate dvcrcc for dt* pity meat 
•t hU i( i '<'y* though the prubJte ot thu wIU ha, not been granted^ 



3^^ ' , C.A S S and SleieftRinftd' 

\ *' I , . ” 

t^ctB V. or infanity of tlie teftator, but that the platmiff is intitlcd to 
■* »». immediate decree for payment of his lcj*acy by the dcleiid- 
ant, notwithftanding the probate of the wUl has not been 
granted U)* 

(l) lieg. Lit. B, 174.5. fol. 447. 


Cafe 124* Weavers' Company qtii tarn verfus Hayward^ June 12, 1745. 
Ab saiim T”' HIS came on upon the motion of the Attorney General, 

STtoXt . I j V'’°" 

which thepUin. the 22d of {Uavemher^ returnable the o 8 ave of St. Hilary i 

tifffervcdtlic the tcfte Was within the fix months, limited by 7 Geo. 1. <■.7. 

4 '* Cali'ieo adl, for die bringing of the ad\ion on that 

ill IteaS of a fpc» ftatUtC* 
cial capiat, and 

aTcerwud) got the evrficor to alter the return of die original: the alteration is erroneous, and the writ 
leuft be fuperfeded. S, C. cited poll. 596. 


Inftead of fummons and potte^ or fpecial cttpias, which pays 
no (lamp duty, they Icrved the defendant with a copy of the 
wTit, and afterwards applied to the Curfitor to alter the return 
of the'original. 

The firft objedlion made by the defendant was, that this al¬ 
teration was erroneous, and that it was of coufcquence to the 
(lamp duty. 

Mr. JVof/, for the plaintiff in the original adlion, cited the cafe 
of Loan verfus Covmey in 1738, to ftiew this court confidered 
itfelf as an offu ina brevium^ and that it would not enter into the 
queftion, whether this writ was executed or not. 

Treblecoclh cafe, March 23, 1736, vid. i 31 r. Atk. 633. a ho~ 
mine repUgiamh iffued out of this court, and was returnable in 
the court of King’s IJench, and being returnable there, tlie court 
W'ould not enter into the irregularity. 

Philips verfus Philips, December 15, T737, there an application 
was made to this court for an original writ, to warrant a judg¬ 
ment upon the ftatute of bribery and corruption after a veidiift, 
and where error was brought for want of that original; and 
though this cafe was faid to be excepted out of the ftatute of 
jeofails, yet held, that though the ftatute of jeofails were ma¬ 
terial in applications to this court, as an ojficina brevium, the ob- 
je£^ion in point of revenue was not of weight in a mere matter 
of difcrctiou, as this was, where the party would be totally de¬ 
prived of his a£lion. 

Mr, Clark cited Fiiub upon judicial procefs, that where an 
priginal is returned tardi, an alias or plurtes original will go} 
but if no return, then it muft iflUe out of this court j and for 
ibis purpo& mentioned Dyer 211, 
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Lonp Chavcellor, 

I am of opinion it ought to be fupcrfcded ; I cannot qoafh it 
(l) uulcfs error appear on the hicr of the \i rit, and then the 
propcrelt way \vould be by pksf in the court where it was re- 
tunubie. 


HfiArtijii* 

ClMTAtir 

Mavwakb. 

Wlwre error itp- 
pilsdfs on diof-Mte 
of dte writ) dio 


projereft eoutife 
i. by plea in the court where it U rctonudiU* 


I wili take up the fecond obieftion firft, in order to Jay it 
out of the cafe, for this is not a motion to ceufuie the attorney^ 
or the party, but to fapeifede the writ only. 

If It wan nothing mote than an offence againft the (tamp a£t, 
it would he no fuifieient ground to fuperfedt- the writ; the offi¬ 
cer and pauv would he liable to pcnaltie’!, is m the cafe of a 
deed which is not to be made ulc ol till the duty paid, and yet 
it IS the deed of the pa’-tKS, 

However I am of opinion, it is fucli an onginal writ as the 
(lamp duties are payable on j for I undtrfland the exception to 
be ot luch an original, as the neceflaul/ iffu.-s on ; nay, 

of one, on which it is at the party’s eletlion to take out a captain 
and there the duties ought to be paid. 

It was ill order to preferve the jurifdictlon of this court, and 
Curjiici'*i cJJiiCy that this exception was ixken, for otlicrwife 
it would be paying double duty both on the origin il and cnpiat» 

The (lamp a^ts did not intend to exclude all amendments of 
writs, for tl at would he grievous. 

The fii 11 claufe of the (Hmp a6ls relate to where another writ 
is written on the fame piece of vellum, or parchment} and I am 
of opinion, that on an inlormaiion, or a£lion, it mull appear to 
be another writ, and the other part relating to erafuies lefers to 
a fraudulent one. 

If the officers of the (lamp duties think this praiflicc contrary 
to law, they ought to apply for a gvneral regulation. 

As to the other qucilioii, I am of opinion this writ ought not 
to have been fo altered. 

If nothing hid been done on this writ it would have brought 
it to the q'lcltion, concerning its being done by witting it Over 
de mvo^ or by intv'iliue ition or crafure, in whuli prattice it is 
admitted, that if an original writ has been executed it cannot be 
done. 

Now what is fuch an execution as to prevent an alteration 
of it. 

If it had been lying in the attorney’s hands, and fo In tlie f 3^4 J 
party’s power, that would be one thing. And if the fcrvice of 
this copy being void, is to be looked on as no fcrvice, a party 
miy always avoid an irregular execution oi his own writ, and 
get it altered. 

Suppofe it had been carried to the (heriff, and he h id returned 
it improper, would that have been an execuuon ? To be furs it 
would. 

(i) Fide fFeederflft V. Kinajlm, ante * vol. 318. 

Thif 



CASES Argxtetl iiiA 'DtstetmmA 

Tins has m>t been carrieii to the fiicriffi yet this copy, -thowgfi 
feivice, becauf** not wairanted by \2Gt0* t. it 
ITib. «jpj, hi’ llill an cxiecurion cf tlisurUi nay, it is .itluaily fpcciiied m 
iri irrc.u wiLr ♦jip ^Qpy. tJie returu of tins wiit is, tan he afterwards alter 

M ctt wioltte. 

wLk- Siippofe the plaintilThad declircd apon tMsprocefs, and hid 

oh u ’ti ] i Ign^nt, all e pioteedmgs were fubjttb to be let 
ai L , \et, by this dotltniv, he may itfoit to the oilite fox an 
altL» Hum. 

As to the r L of P^tl /r vtrf is ' sj-, tl e procefs \i is not by 
Crig'nii, b I by < / w, 11 b v mis wanted m oiij^iiul to 

wiiraiii Jus )i l^rptiit, uni lul I th le \i is no ddkrtutc as to 
a^'tOtis ,ti * ’I, Hid otlur letinus as to tin point. 

'^ihtit had b j;un his adioii in tniu, htiv the pUiiitid 
would tal*. out in original out of time. 

His landih p dnetled the writ to Ll. fup ikc't 1 . 


C*£er23- \wilus 174(5, 

»wif. r-fj. *'lV/r^* ^ ’ hy ’'i<t wdl, / ;A; 7(1gne to C'cli ofl is 

^ihetclttw ** X T JL S* !itv.i, th It l! o lid ' <■ iuiii> Mid unmariiui «t 
.^trhn I ** the tin k of 1 's dwL it , n 11 r k petbsc d.i\s of man ig,, 

tii^uUiu^ a of the lum of li t n him Irto ps mc’ , niui he did defirc tbit 
bis IT in iiejliur flionld mmy without the tonitut 
wj.aw» 1 « Ml *' of the f ’ r 1 d 1 oil 1,01 i) fn vni 1 « f them ; in 1 tl, r^- 

i»u «*, 1) 4 - « f jtc 1^ n or ( ub ” o^ t' t i d m d 11 ni) w lb ni fi ch rc i- 

aliTcuhri rir>ie '* knf, tb' n o\ Tms vv I’ h lev d \ hit w is tbi.ivbv dirtided to 

wtilfirryitno “be pud to IihIi 11 iidimlitci o' grind u bins, an I fi t £ 

tin- u 'Ik uld n t lit (. ilbd to aiiv 'niittu bv sntiu' (i lu b 

** I t< 11 r ill n V b t ib, f itl i ind mo b r, oi ibt f u- 

^ 7 ('ew* a t , “ \ I\( V t 1 11, I t I, il.l ’ fi w irdi diu t , tn t 

^1*^*1} riiL. ** •'’ftvr IK I V il 1 { Kies md Aims u re *■ d to b p u ) lie u- 

is*-i fij- ** t'^fivd, ,1 m ( hi II of moil v thoild re 11 n in tiu In id, o£ t le 

tiurtut , tb l’i\ cr O’-la vii ir < i tlicfn, ihe line iliould b 


**]»iid l> IiH d i„btei / 

’ll. ,( 


( 1 


/ // 


1 1 i 


•* ,( ibi d £( till int J itiihuii md hi h ■ ” 


» iJ 

I > 


1 il 1 e < - 


f 


i be t ’ ' ei e ot the j 1 md ug bi r , b i, nnrn< d v ill iMt 
CO dent f cbe iitii , and mo'ba, 1 . tl his inoii ,11 Ia,i bia loi 
tJ.C fe '1 f. 

'iJit n !ifr f i’ lb' 1 ^ in f ’ns nppi i itrd fedc^'’ 0^ the Ic- 
jncy Ll lb 1 1 It t 1 ( 1 bu I m uc i fe lor m , n id to bT 
lUue, hut 't I * iM' no 1 bi , * .t i 11 tin dv le ml int Rlr. «w, 
hit, S du i )i (A ir’ il bn t It j ’ iU. i t u„d tli t-'fe el Vagit 
II jf’i3 t 1) aV 4itii.br 1133, .T the Rj//s Wh it it 
Wm.* ht*l, tlut V f,' 1’ 1 d dtnii of the t ft iurtn t>i a oesift to tl e 
petfbil emultil to the. j .me tbe, fame, as il there was no 

iLvifc t set at 'll!, 

• illr. Attivnej Gtrreril fo''the defcmint eitcd /f/nt'iy rerfui 
AJlit (j), VifK 13 firiT, 2. wjia r to Ltird Chief liaton 


S-’etbeaote araeved t> 

V. amt t Vot |0i. 


(a) jtnft 1 \o 1 sR S C 

U) MttU t VUl. 301. S. Cm 


It 





in the Time of Chancellor HARJywciKB. 3<?S 

Gntyn/s opinion on the effeO: of a devife over. Cwrjpw-r’r J?r- ». 

poris 746. and alfo Aj. Cn/. Abr, Anm vcrl'us Hortier^ii'i, and »•«****• 
Creagh verfus fVHfon^ 2 y^fn. 5^72. to Hicw that the plaintiff's 
wife is not intiUed to the legacy of 1500/. under diC grand¬ 
father’s will. 

Mr, Solicitor General in reply faid, the cafe of Arnos verfus 
Hormr was reported in no othet book, and Sir yepph JAyfl 
•faitl in the cafe of Harvey and AJion he had ordered fearch to be 
made for ir, but it tould not bt* i( und. i Ch i Vi/ 22. BvlUifis 
verfuh Sv> Wiilla.n Ermhi, was «<etcninned direcl 1 / ciuiir-iry, and 
Garret verfus trdty, a f'snu 

Lord CM\.f liaion Cotnytis to ibcfj two cafes, as having 

fettled thefe dillinclions uncfjntiovertcd*}'. 

Wherever this court c^^•nlles a juruuiflion with nnclher 
court, they hive .’dopted thtir rules, and never vary in ihcirde- 
tennii:ati<jj.s Irom the ercleliaflicai court, but where the imcrcil 
of a third perfon is concerned. 

The dcfend.iiit’s counf-.l have conftrnrd it to be the fame tiling 
under the ivoidi of ii»c will, as it tlje t 11 itnr had given it to die 
mother of the plaintiff to difpofe of ahloiuteiy, 

VVJiieh is by no means the cafe; it is only leaving it to the 
father and niotlur to give it totally or partially to fuch child as 
has in 111 led without confent. 

Loro CiiANciiii.oR, 

In the prefeiit cafe the dire£lion the grandfaflier has given by 
h''> will, that tiie grandaughter fliould take the advice of parents 
was a vcjy v/ife one, and what the mother has done appears E 3®^ 3 
fo rcafojuble, th it U 1 could confittcnrly with determinations of 
this court, and the matter was rei udegrOi 1 would go as far as 
poffibie to fupport it. 

But notwiihllaiidiiig fuch Inclination, I cannot hold this por¬ 
tion to b* In the powwr of the mother, to be tlifpofed of in the 
manuoi flie has done, fur it would ihake the letrlcd rules of the 
court. 

Till firft queflion is. Whether this condition Is an eiFe£|ual 
condition, or in terroreni only. 

Secondly, Wheihei licrc is that which amounts to a beqocS; 
over of the leg.icy. 

As to the//»/, in order to prove it is a condition that oug^ 
to have it’*> effed, it is faid by t!ie defondanJ* couiuel it amounts 
to tlic fame tiling as a condition precedent, and therefore the 
pirt^cUdming muff fl cw it performed, 

'IV anfwcrs may be giveti to this* 

It is d:arly a pcrfonal legacy, and the pcrfoiMl cflatc is foffi- 
ci^nt to fatlsfy the w'hole, and coafcquenrly is no charge on the . 
real e'latc; it his been liid down in Harvey and Ajhn by Lord 
Chief Ba.'on Lomym^ that the civil law makos no dilhu'cacie be¬ 
tween conditions precedent or fubfequeut, but hc 4 d it to be a 
void condition equally in both. 

'I'liere iiavc been fevcral cafes in this court of a pcrfonal le¬ 
gacy, where, if it has not bten given over, though a couduysit 
BTccedent, yet it w'ili nut be ede^tuai to>dcfcat the legacy* 
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Wmveixii v« But I take this to be a cotidittou fubfequent) for when the 
li{iieRvt*i. event happens* it is veiled. 

A diilin^ion has been attepipted here that the breach of the 
condition happening, to infimie die legacy veils, it is therefore 
void. 

But though they meet together at the fame time, yet they arc 
coniidered in point of law as fubfcqnent in the order of things# 

It has been truly faul flie need not (hew in the eccleil-iilical 
court any thing but the marriage, and the objeflion muil come 
from the other fide, an<l prma fntte it was fuilicient for her to 
ihew the legacy, and that flie is fuch a grandaughter as is dc> 
fenbed in the will. 

Thciefore 1 am of opinion the attempting a difl.in£li«n from 
former cafes, to make this a condition precedent, will not pre¬ 
vail. 

f 3^7 3 But it has been faid, if there is not a condition precedent, but 
fubfequent, yet it amounts to the iame thing as a dtvifc over, 
by reafon of the ilrength ofcMdence of the tellator’s intetitthat 
the legacy ihould ceafe. 

I am of opinion this is not die reafon that has governed the 
court. 

There liave been abundance of cafes here, where the inten¬ 
tion of the teftaior was full as ftiong that the legacy (hould ceafe, 
as m the cafe of Gat n't verfus PiUfyt and yet the intention only 
(ltd not prevail. 

li is tlie being truc ground upon which this court has fuffered the 

veftinemAiiMrd Condition to eftCluate^ is not the intention, but the tight of a 
yerfo* h*s in- tbndperfon^ the being given over, and \eiluig m that tiurd per- 
duted rile couit fQ,,^ if ijig condition is not performed. 

dkoOTtoefhftu- conlidtratioii is. Whether here is in 

Mtct »nii not ihe the prefciit cafe what amounts to a devife over to a third pcifon 
inteauont ju point of right. 

1 am of opinion there Is not. 

The gift to the truilees is not of a particular fund, but of 
his perfonal eftate m general: then afterwards follows, i/ ts my 
d*firt that none of'my gt andaughtet sJbmid matty without the conjtut 
of the father or mothtr, i^c. 

Then comes another claufe, which fays, that after thefevtial 
legacies and futns direPled to be paid and fatisfied^ tf anyftm oj^ tnomy 
fbould remain in the hands of the trujltis^ idc* the fame Jbotild be paid 
to hit daughter Philadelphia for life^ Sj’r. 

Upon’ thefe two ciaufes, and the claufe of revocation, the 
qucilion of bequejl pwr at’Jcs, 

Jt lias been infixed on by the counfel for the defendant, that 
the plaintiff not having any further benefit than what the father 
or mother or furvivor of them fhould dire<!l, amounts to a devife 
over. 

But I am of opitiion it does not. 

If it had been i^id upon her marrying without confent, I re¬ 
voke that legacy, and give the 1500/. to the father or mother 
todifpofe of, it would have been a devife over: but this ia 
only putting it in the power of father or mother, or die fur¬ 
vivor. 
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vivor, to abridge ihc legacy given to the daughter^ and when it t. 

ihould be fo abridged, the remainder would have fallen into the **‘®‘‘**»» 
reddue# , 

The antlioritiee ate moft clear in the cafe of Garret vcrfus [ g 6 S ] 
Peiityt and Bellajis verfus Etmitti to thia purpofe. 

If the tcftator himfelf had abridged thi& legacy, it would have 
been no more than in terrormt and coufcquently delegatuig it to 
another to do it will carry it no further {i). 

The claufe (** If any fum of money (hould remain in his 
♦* truftecs hands, the furvivors or furvivor, he dircfls the 
** fame fiiould be paid to his daughter Philadelphia for life, 

** and after her deceafe, to the defendant Bingham and his 
heirs”) has been made ufe of on both Tides; the fiift part of 
it by die plaintiff, and the latter by the defendant's counfel. 

The words preceding, when the fevcral legacies JIjoII be fully 
paid and fatisfiedi fay the plaintiff’s counfel, mean, when all 
the fums before given (halt be paid, and therefore nothing is given 
over till all the fums are paid. 

That can never be the meaning, but what the defendant's 
counfel have faid is the right confttu£lion, when they fliall be 
paid according to the din^ions of the w/// beforementioned* 

The other words made ufe of on the part of the defendant arc, 
pal til ula*" declarations of particular fums of money* 

If this had been a particular fund, which is given to his ttuf- 
tees, as certain ftocks, or certain mortgages, and the will had 
faid, the legatee (hall have no more than the father and mother 
(hould appoint, then I think it would have been a gift over of 
the remainder of that particular fund: hut this is only a defciip» 
tion of the refduum of the perfonal eftate in the hands of his 
trull ees. 


Then theobfervation 1 have made brings it to the rules of this An ex^reft it*. 
court; and I am of opinion an exprefs devile, that if legatee 
(hould not perform the condition, the legacy (hall fink into 
the itfduum amounts to a devife over (2]; but theie is no fuch non, the kgicy 
dire£rion here, and therefore though there is nothing unrea- 
fonable in the leftriftion, and though what the mother has nwanuto»*d!l 
done is prudent, yet 1 cannot conllrue it to be a forfeiture ovei, bat 
of the legacy without (baking the authority of all the other * 

^ cafes, and confequently muff decree the legacy to the piati tiff. ,,14 however * * 

Diudeniwhattha 

snather hu done otay be, I cannot eonftiot it t* be a forfeiture wrtheut dukinf the authority of «Ii tbn 
ocher cafes. 


{l) Garret Pern. Secui (a) Sta Amtsv Hvnn", 1 S^, Ca, 

if the Ufa legacy is to veil upon a con- j 4 b. 11 a. pi. 9, Sc^t v. TjtUtf a Bro, Chou 
dirion pteeedent. treagh v. PPfifon, a Peta* as 1, 

574. GtUa V. IPtajt t P, vi’. 284. 
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Cafe 124. 


SMlftn vcxfus Corhet and Del vety June 16, 1745. 


J.fcj ht» wia Q IR Brian Bteufihion by his will fays, all my freehold of an/ 
^ l-mdor nature whatfocver, which at preftnt is in my power 
«r natwt <f> to dirpofti of, I givc lo my w ifc. 

farrttf •mi'll 0 at 

fr^tat u to m fenir f' Hj^afe oft I gave to rnyv-'ifs I/>rd Nind'''’klie thinktnj it » point of Come 
iluieited a vai« u> bVma^ iot the optnioii of the co«rt ot King’« Betich> 


The q*i'^ion was> whatintereft pafled to the w*ife, whether 
for lilc (>i in it. t ? 

The icllatoi was feifed of a freehold eflate in fee, and likc- 
wife of a rtver(ion-ty cltate in fee, and of a copyhold efiatc. 

hTr. Wiurahnttit for the tiefendant the devi^U, infilled the 
word> c iri>d the fee, and cited 1 i.w/w. 764- and Ibbctjun \ erf us 
JBechnu’tl\ ( ft in Chan, in Lot d Pallet's tiintt 15 7 • 

l.ord Cha'iii't r diucltd a cafe to be made tor the opinion of 
the couii of Km ;,’s Bench, for, he faid, it was hardly to be pre- 
funieil the tell tiur Intended to givc the rcveilion of this great 
eilate to hts uiie. 

There v'as a queftion likewifc in the caufe as to par,iphrnali.\ 
whether it fliall be liable to the payment of limple contract cre- 
ditots and Icgath"'. 

^ LoRiiCnAN iLtoii, 

wlit'C the liufband dies ludcbttd, thc widow cannot 
fce^wbiotted* paiaphtt<(iha\ but this does not dctciminc fo 

idfMymenrof^ llrtt'tly, for if tl>c p.jloral ( hate li. vCn evluuftcd in pajintnt 
fifdi- f fptculrv crediti.'f, Ihe fiiiUltand in tlnn place astofo much 
upon the real ol tlic heir at Jaw-(i), for flie has a pin r 

rteirpUcc,a.to litdjt, 'id a fiipciior onc tohgatwcs, who lake only from the 

ta, tJTOii tLe 'iht perffoal eil?te muu. be applied m payment of debts, ]e- 
gaciu» and iuner.ds, in a toutft ol adminidr^tion ; he diicOcd, 
in caft the peilnnal iftatc, or any part, has htcii cxh.iulltd by 
fpctiahy crtdiroii, then the fn: pic cotitrafl creditors to ftand 
in their place, fo receive a f.’tisfKt.cn pio inuto cut of tcft.it'-iiN 
rcalcfiite; arid declared tint the plate which belonged to hir 
JJryan Jiroiigltin, and width is gi\cn to the fon aft<,r the death 
of thc widow, is to beconfidcKtl »’s part of his petfonid ell ate. 
fitmfitmiiy *116 declared alfo, that hi cafe the finiplc cmitrafl creditors of 
A 11 Sitapj 4 «fd ^1,(5 ttftator fliall liot rcccjve a fatisfaAion for tht ir di bis out of 
taa7rfii^t7* the perfona! eftatf, or out of his real ell ate, by Ihiidnig in the 
4i!,i«r*<t crtUi* place of Ipecuity treditors in manner before dtrcflcd, then the 

claimed by the defendant, or lo much thereof a« 
•1^ / will multc gooil the deficrncy, lhall be applied tow'-arde fatis* 

fu^Vion uf the hntple tontrad e >e<JitOrs, but that the paraphsrna^ 
a ^1}}'^ 3 lia Will not be liable to faiUf/ tcllaii/i's legacies, or any of them. 


iP.W. -jxQ.Tj/Htv. 
VtlfijiPijfli * I*. W, 544* bieitbiy 1. ilottli v 
a vuh 77. Tim.^tmd v. fb'hulhnm, 
7 * where ihare » « truii 


freatCd 'or payment of debts. /et/tde»v, 
pfeitbiOfft poll. 4311. 

(2) Tippntg V. Tippivgt 1 p. 73P, 
Qiabame JLtadmJtrrj, poft. 395. 

Sir 



in the ’Htne ol l.fli4 Ch^mediot ' 

Sir Btlan ^rou%ht 9 n by his wiJl ite<fifes all hh platt to hiS wife, 
and by his> codiul Iw only gives the ufc of hii* hmJbM:goedt to her 
for life. 

].oRD Chavceilor, • 

If be had jgiven by Ins will all his houHiold goods and p}ate» I 
(hould have had fome dilEt ally, hut the queftton nOw iS| whe^ 
thcr he meant to inyclude p! ite in the words Imtfthild y^ooth. 

7 'herc is evidence of the plate being nfed in die tcftator*6 
houft} and I am of opinion therefore houfhold gotxls docs in iiAoU 
elude })latc, and that after the death of the wife k palTes to the h)- 
fon. 

(i) So L dteftv ComfttoH z 638 605. Cama JfJJin v. 

MiSti V d////t* , 1 p W 47^, NhMli Ptec. C/ja. zoy, 

V Lliui j, 2 P. W. 420. Ef ij V. Fowhtf 


Skciscm v. 
Cisaaxav 


C^uht'tfi verfus Gooihoht a /)4 others^ July 3, 1745. Cafe jaj. 


O NE quclKton in the caufe arofc upon the will of 

I tat nnhuu, datvd ^ fnjijl>,r i, lyoj. 

“ hly (ilat,; in NtfJk^ afnr the deteafe of my wife, I give 
** and b(.{jncath unto yoati wih, of Piter for her 

“ hlc, and aftf rwauh I gi\e it to h^r chiKlrcn, to be equally 
“ di\i led amonlf them fliaic and fliare alike j and for want of 
“ hall tluldun I give it to my light heix on the t.de ol the 
Fj ir.” 

Out child of Jorii Sem'tn wms born In the life-time of 
Fiitnijh^/iim the tchatoi, and two oJicrs wete Loin after his 
fch th. 

J\li. iSohtitor (Icofnl intided on the aiuhouty of U-^tltPs cafe, 
6 (Jy. 16. h. and Stanh^ v. JJaLtt A 1 jr J2o. that ihtfe two thil- 
then, tho* not / / t >■' nn nriutn^ y\ i to« k. an clbte for lue in re¬ 
in uiulci, but not in lie, lucauh. there is an crpnls hmhationlu 
tin light htir of tht lidc of the Fmmvi^httms. ( i ). 

An obieftitn w ’»tiktn by the tounfel of Ntlihcpt adefen- 


Ah r 4 emre Sk 
irt duun, jiw 
cm <1 liy iturni 
by makini, par¬ 
tus, ardciniw. 
In^iulawC AtiWr 
chilli s, put 

nluc,uhiCM staa 
in (he 

c-iul* briori.,bift 
fhouid have 
pKhrretl » i«pt- 
pk lOental InO .ji 
tllU 


dant in the caiib, of iritgulinty, for that the phiintiila afterpu- 
l In anon pplf, and tlie caufc 1< t down, amended their bill, by 
iufuung on this v^iit ns duidun of i-<atty ^jan Eiamtuif under 
the Will o{ J t utnu i!ti>»» 

Loi V CijA' Cl L1.0R, [ 37 * J 

Alter publication pall, and the cmfe fetdown, you can only 
amend by making pinits, and cannot innoducc new charges, 
or put a imtciial f cl in iPue, which was not fer iu tlic caafe 
b-lore, but fliould have preletred A iuppitmcntal bill in this 
fpccl and as they have not amended defendant Nthhr'ip^» copy 
as to this iai^l, it is irregular, and as thia is the moll intang* 

LhI caufe I cvet faw, 1 will not dctcrmuic it without Jwving 


(I) ft was afxerwai ds determined that roainder to the i^bt Heir oH tlie fid4 of 
the chddicn tuck only eiiaiev to their ciui' Iram-et^if^nnh. 0«C« I 
ilid 4S tecanu ut comsiuB, with a re- 

I ftfndataehth 



^ Sfjf*^** C A&IStS Argued and Determined 

^ ^ iundamental pointy the conftru£lion of Frammghanft will, pro* 

; Q^pmxH, perly in iflue before me. • 

His Lordfhip ordered it to 0 and over* and the plamtiS'' to be 
at liberty to bring the will of Htury pmwttghttm regularly before 
ghe courty by fuppfomentul billy or otherwifcy m they fhall be 
advlfod* 


Cafe 13$. 


Hart Ycrfus Midillehurjl^ yuly 4 , X746* 


B y articles of agreement bearing date the 9th of Stptemkr 
1719, upon the maniage oi John MidJlihtttJi-wiih AJary 
confulerdtion of 4 portion of two hundred pouiuls. 


flitight C 9 
tenant in tail of 
the lutia therein 
acBtioBed. 
le tb* artbla 
men* temale at 


The kill war 
hnetht by the 
dtttf^ter and 
only cbtM of the 

Sy.^JlA/ora Mldtlh/'utJ? covaunts with Mary^s father to convey the 

tf^cdhcperiorm- hinds then in his poifefliun to truHees, in trud for Jibn Mitidle- 
“ artieiea during his Hfc, fiitts vade, and afterwardb to the ufe of 
the **** Alary during fo long as (lie Ihdil happen to livv' > and after the 
determination of thefe edates, then to the tjfue of this match in 

futh furt^ matmer and ft tn, and fnbjtcl to Jtich charges for ys/wgrr 
chUuren^ as John Mtddkhnrjl Jfndl hereafter by deid or will order^ 
beqtseatb and appsins. And laftly, it ts hereby mt.tUidly agreed by 
between the pari ref t that all further needful and nectjfary ceve- 
an^tfut^tlytha Slants^ previfueSf liniUatiom ami agreements wia/fevrr^ for tlx friV' 
fiau^itmtuled therand better explaining, futlnig and affuiitig oj all the pnmijfu ami 
for tlx ttfes pforejaid, or fut h other as jhall ht agreed on by all 
3HUiM,and vitn the parties to be more mcejfaty, Jhall Le untained in ihe intended con~ 
rUn^tv^t tbt veyances. 

By a fettlemeiit made in 1732, faid to be in ptirfuaiice of 
rftfge, hmufi articles, John Aliddlthiirft fettled d'c t-ftate to hiOifclf for life, to 
the wife for lifcy to tiulLcs to jircftrve contingent rcmaindtis, 

, then to truftccs for a term of years, then to firft and every other 
fon in tail, tlic term to raife 600/. in the iiril place to pay 
his debts, and the remainder to be equally divided among the 
ciiildrca of the marriage, in fuch proportions as fhn Ahd-‘ 
dlehurf fliould by deed in his lifc-timcy or will at his death, 
appoint. 

In 1728, John Middlehurf fiifFercd a recovery, and gained the 
fee of this eftate, and by the recovery fettled it to himfclf for 
t 31 * 3 Iif<5» remainder to truftccs to prtfcive contingent remainders, 
remainder to them for 500 years, remainder to his Hrft and 
every other fon in tail male, the truft of the term declared to 
be for younger children; and therein alfo was contained a power 
iot^yohn MUdUhitr^ to fettle a rent-charge of 20/. permn» oa 
any wife he plight l^ereaftcr marry. 

In the Mfty folloii^ing he married a fecond wife, and by let* 
tiemciit on that marriage, recites the deed to lead the ufes of the 
recovery; The fecbiid wile had no notice either of die ar* 


i^wetd }f^ !i intnitt«d in the 
!!r*b i 4 ok} probably by inift|ke. 

! words tbwe are, •• thm to ike ^ f 
r ti0 Mitnded nnurisveP* bte, ! 



(a) See Mr. C«x*s note to 
Srjpiy, z P, W. 256. and the 
(tonagv. KaJbtXtXVt s8d* 


tTefir, 
Boie to 


dclei 


a 
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deles in 17191 fettlcment in 1712, and the very fame eftate Wast v. Mis. 
is limited to her and the iffiie of that marriage, and the defendant 
Middlehurft\% the fon of that marriage. 

The bill was brought by the filaintiff, the daughter and only 
child of the firft marriage, for a fpecific performance of the ar||. 
tides, and iufificd flie ought to be tenant in tail of thefe lands^ 
or if not, that the recovery lets in the charge in the articles upon 
the land. 

Mr. Attorney General for the plaintiff ci'‘ed the cafe of 
H anbury verfus Htmbuty the 24th of April 17^; t) fore Lord 
Talbot^ to fhew the liberal conftru^ion of marru, c ai 1 Jes in ta- 
vour of the iflue. 

Ml. Sumbout ne of the fame fide cited RoundhiU verfus crelx^ 

2 Vein. 48?. to fliew that a covenant to fettle lands, though no 
particular lands are mentioned in the articles, will be a hen on the 
lands whereof the father was then feifed, 

Mr. Bio^vu for the defend.int. 

lujl^ Whether thefj articles have been reafonably carried into 
tvcmtion. 

5 tumlly-, Whether the phintifi'has a right to be relieved igainft 
the fun of the fecond maiiiage, who has indifputably the Jtgal 
eildte in him, or uhether Hie ought not to be contented with a 
fuir iblc pro\ ifion out of this eftate. 

'1 he father of the hufbmdhail no knowledge of the firft mar- 
t\ igc, and was tenant for life of the greateft part of the eftaie, 
and dll not die till 1727. 

1 lie ai tides are of i very gieat latitude, and feem to intend 
to ;,i\c as great a powtr to the hulband over this dlate as could 
b'*. 

Th It this is not to be eonfnlcred as a ftrift agreement to fet¬ 
tle it on the father for life, .ind if no foils, then on daughters 
in tail, but was intended only to fecurc to the youngci clnldren C 373 J 
a reifoiitble proMfion out of the eftate of the father, and to be 
anlwcrcd by picumaiy portions. 

One hundred and h\ty pounds he had with his fecond 
wife. 

Tliefonof the niairiagc, if this is determined againft h’m, 

VI ill be undone, fot there is .1 mortage for nine hundred pounds, 
and the whole eftate uInch p died by the recovery in 1722, is 
but eighty pounds 1 year, and only twenty-five pounds a year, 
wis fettled by the articles ; for the father of Middlehuiji 
had It that time the power over the reft of the eftate. 

Mr. Wdh.ihaw of the fame fide. 

’Hie mortjgige was made in 1738, fince the death of 
Jlfiddlfhurjlf by his eaccuiors and tiuftces to pay liij debts. 

In Pmvell verfus Puce, a P, VTm* 535. There, after a re¬ 
mainder to tlic htirs male of the body ol the hufband by any 
wifi*, was a remainder to the heirs of the body by the firft wife, 
an only a daughter of that mairiage 5 in the fettlcment theic was 
,i prosiQon for this daughter j aitd it was held the tecovtry bar- 
rd the entail to daughters. 


VoL. III. 




z 



Cassis Ax^mkA anJ Detcmun«d 

K*«f V Mi». He mentioned the ♦'ulc wiili rcgird to copyhold eftatc?, wlurc 
stcRtfftiT. jf ^,iv at kwh totally difmhciiud, thecouit^ Unotdttr'ca 
piovifion made by the tather lor youngti duldtc.i, whcit there 
V u no fiurcndcr to the ufts ot the v ill. _ 

t Here rh« huf at Jaw will be totnily dnmhented^ 'wJio hu ni* 
(Aifputihlv the lc(^ 1 ugh+, and foi tli luntfit too of a p rfou v\ho 
has a dortmnl rqtr'-y only under articles, o' \ihith tlic deftnilaiii’a 
mother had no noiitt at the tinit ol tin marriage. 

Lord Chancillor, 

In tilt kttlcmcnt upon the rteortry w i> tompr’lul the uH of 
the (Rvic which ciMt to MidilJuiJl on tlu de.itli ol h'* 
father, amounting to fxtv-hie pi lu 1 pn tttinuu* mmi, 

7/r fnfl qui n will be, Wh it is the triu an t p.'op* i tonflrut- 
tlon of the at licit ^ 

ftitmlh, Whuh . tilt artiiks ire} lOptr'y t initi' itm tx'cu- 
tion by any luhftipicnt fcttlcnnut r 

‘if , 11 not, \vln thcr tl c } I nr tifl 1 IS "I 11 ^ t to 1 ’ *ltfe 
art vLs 11 lied into I ■'ccution ui the cv cut j rij il by tl t 1 d ? 

C 37 I 3 1’^ “'*• to lint tin. \ holt f 11. i.. 1 t- 

tl d foi Jiti Ixntiii. 

'j hi diknc'ii tt''’it'nh it nn n 1 1, if f In* ^ ■’( ifonil 1' 
p.o» ii it’J Irl r out of tin tl, i vil t i Ii ts ot^ii p 
V d d un by iht Uthti’ ftiio! fctthi lit. 

fn 11 mud I Ac fht ..iiivlts as the y n U' c pi in meaMtng 
of dn \\c It. 

1 in ot opn toil it w is tht hn luim of tl nti 1 s tin iin , 
Miluihcr mil or kmen, 11 tuld luxe ih \ hoi or tin-, tknw 
anionpU tht n. 

'i lu 1 nher admit ’ ^ reerntd h,^ I and t 1 p >ui d, i h th * n 
of the lull m It 1 , nd ihiitioit whn I „ ti. i i u tt I to u i- 

not difpirport on il’ o tin hitin . 

VVha’ It th won , ol ti 'i h ^ 

To Oon\Cj tills ' • to t I u *■ * fl if , . ml ’’f *• *I «* 

d< termn f on oi thci uit >, thti. t ihi i w ot ui u i, . 

p. / ff •’I'-icii ) 

■Whet d > j// the n "p’ it-n ’ 

1',in h Iflue ferinh, d> u J' a n d , ni tl il it hit j nr 

lanKUi 1 - i>o fiTth I llnii tc 1*«. u)u< of liit r i* , n' 'illlndbvtn 
hrou'ht f^r tarivnp the W ’ s n i ttutii ib 1 *hiu t 

111 If’t flic - muflhivi been to all the uiui, to iht iill i d i' o'ln jon, 
»ti ( , q{ huh iilut (o the diU',httr,, with j jjtr it- 

jIvnf|uTty iu.imdtiii loiiownij one .'lur ’ utim. 
i ihr i 

mil rito'oiJ ip til At* ilJftbjrfji , i 1 j t. i ' ti n’i nl t,C)ihi> ud**t» 

urlipuj^fi, toilu< lioH aim h i. 

Time Inowa fc^kal decree*' of ihislnd i jon tht wn J, Ja 
of the m ufirge. 

Jjiit th n the other lubfecji'int ■»< i U u juef /t?/, numcr at I 
I Hiif uni jtdt (} fij tf / 1 ih/dtfti I i )J I Aid- 
ilhull full htitUfttr Ij did m xtiU niAi, h^ h und 
'pjHttuf, ate nlted on by the dercudnitj and It has Ut.i in- 
hded thal this h'lve^ i ^lower in the f iilur, as to the mai e r ind 
tp mtity of tiUen ll, the children lhail uJ»c out of the eftafi. 



Itt the Time of tmrd C 3 ta«icclloi* H^wiWlcici. 374 

. ‘ , * 

t agree it docs as to the manner, bnt not as ^ the iatereft. **a»t ¥*»- 

To be fare the i^ther might have divided the eftatc amongft »*«*** 
the children, a diflercnt part among the fons if he pkaftd, and 
another part by way of provifion for tlie daughters: But ftill the 
whole of the eftatc muft luve been divided, though the propot* 
tion w.ti left to the fatlier. 

But it has been fJd, if there was a foie daughter of the firft C 375 3 
mariage only, he might limit the cfkate to the fens of the fecond 
marriage, upon leaving a charge for the benefit of the daughter of 
the firft mirriage. 

The cafes which have been cited do by no means come up to 
the prefent. 

For upon thcoiiginal eonftruflion of the articles, where the 
tiling i, open to the court, it is too much to fiy that ff/r eldeji ond 
wly chtld (hall be confidered as a younger by the comt. 

Another objeflion has been Itarted, that tliis* conftrucllion b 
contrary to the uluil courfeof marriage fettlementsi for it is not 
cuflo’iiiry to limit to the tl.iughtcrs,without an intervening linii- 
t ition to the fallier in tail, fo -s to put it in his power to pofipone 
daiU’hicro of a to fons of a f(c^d marriage* 

1 aiio'v tins to l/e the moft prudent way, anil the articles in tlae 
cafe of ICiJi vcifus Eufty^ in 2 IFnis, 349. was in this man- 
lur, and <u creed to be t irried into firi^f fettlement; but there 
VMS t fettlenn nt of the whole ellate, here there is no intervening 
Innu ition to the father in tail, and 25 A perann. at moft, is the 
til i*^c eomprifed in the articles* 

'i'lu fccoiid qucllion Is, w'hethrr the articles ate properly car¬ 
ried int3 execution by any fubfequent fcttlemet\t, 

1 am of opinion they have x*ot been properiy carritd into ese- 
culioti. 

There arc two fiitJcments, one of tlie iCthof April 1722. 

There no colour to fav this in piirfnance ot the artalco. 

The next fcUlciTieiit i, d otd tiif 1 ?th 01 ALrth, 1 , 28, upon 
which a common ircovcry was fuficred alter tlic deadi ol tire 
fill! viiV. 

JMoil dearly this is no performance of the articles, for theie 
is no ceitain provifion foi daughter';, though it comprehended 
the whole of hix ctlato. 

Alter thifhc intermartied wnh a fccond wife in ALiy 1728. 

lam of opinion there is no icaUriwblc performance of aitxcks 
in either ol thefe fcttlements. 

The third quell ion is, whether the phintilF has a tight to 
, Iiave tliufc aitidcs carried into execution iu the extent prayed by 
/the bill, 

I am of opinion the plainillf has a tight, 

Tahcit a, it Hood originally* if the tohC'tm'fjon I baxe put 
Upon thefe artides be right, ihcn to be fure tliis was the orijgmal [ 37 ^ T ^ 
right lor the plaintiff to have a fpccific peiformancc from the ge¬ 
neral nature of the thing. 

Some burs have been det up it. 

Z a Tint 
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llAfeT V. MlO- 


C ASES Arguctl ^nd Determined 

The fn‘ft thing infilled on was* t))at John MiHdIehurfl the fa¬ 
ther oithe r);»tntifr was only a tenant in tail at the time of the ar¬ 
ticles, and that if be had conttnueu fo, this eftate would have 
gone over to th? ion as heir in tail. . 

But then the anfwcr is, J-,h/j Afu^dlrhnrfl fuffered a com¬ 
mon recovery, and the confequcnce of that is, it let in a prior 
charge and incumbrance,, which lie had thought fit to lay upon 

'J'hough the couniVl for the defendant have attempted to make 
a difterciicc between a legal and equitable charge upon an cllate, 
I think there'is none. 

In the firil place, what is the reafon the recovery hy tenant in 
tail lets in his. legal charge. ? btcaufe die tenant in tail is con- 
fidrred as owner of the eft.^te. 

Some books fay, common rccoveiics arc impliedly cxcoptcJ 
out of ihe il.it utc dt‘ donis. 

Civjusn nco'jt'rh's deliver the cliate from the fetters and tram¬ 
mels imptifed .upon it by ft.inite di’ d^nh^ and th.it w.is the 
opinion in Lord DL’r- 7 L\'.'it':t\ 7 tt r\ c.ifc, HIL Geo. I. Aloden: 

171 J^an-u a 77 ii Equity y 2 purt, p, 172. of Nivo Ebr. of the 

J.ii'tc. 796. 

All ihc ufi-s declared bv tljb. conveyance are derived out of the 
luH'.'r a n-covciy ellatc of tertu’-f tn 1, Uy and as it wa.- hia f id efttitc, it is rc.iion- 
.sble it Ihouid let in this charge. In G'-ddm-d vevrns 
1 Ch. Citj. 120. it was declared, “ that if tenant in tail tonlefs a 
iudgment, (Je. ami fuficr a recovery to any collattral purpofe, 
“ that reccAxrv fiiali enure to make good all his precedent acts .nul 
and iiicuiubranevs” (2). 

Has acoiiufee of a judga.cnt ;rsy cfl.ttc in the lands? None 
at all, neither leg.il efi.tto, nor lo;!.'.! lien, and yet when a eoniinon 
, lig’l r{t.uc, nor recovery is I'uiTercd it lets iu tl.i& judgment, 
j 1. ga iicn, 

yei .ico.ntnnn rciovciy will let in thi;. jiij^incnt. 


It' tenant in tail 
ContVJs a juilg- 
n i*ni, U"and 


to av.y o'liuOiul 
j'uifi, tail 
rcr..».,-v thill 
enure .0 
jood ..11 )uj ,irc- 
cedunt iiit^urn- 
br.'.nces. 

Tho* a cor'ufte 
of-i juJ^'V.'r.t 
htw nfiihc;' the 


A wniTOon re- • It would be a moft akfuiil thing to fo-, a common recovery 

rciiir^^unJ V” lufiired by a tenant in tail ftionivl ht in hia leafc, fiii'uKl ler hi a 

prior jiiilgmeiit.and yet nr r h t in a cli.irge under rnarri.ige'UrticIcs, 

tk-t.and'wiieiher 4 x,(i thcr<..forc tlicic is 110 diiFei'enec bet.veen a legal and ermitablc 
it is a It-iMl or ,1 , o 

cnace* 

it n\»k«ii uo diii'ercnce. 


t *377 J Another obje^uon wa*;, th..t tlte tlcferfdant ought to he con- 
fidcred as .r purchaler for a \ altiablv conliderjliori wiiiuiut iic.tice 
of ihefc ariiclc.s, and tlu refure ought not to be alTedcd by it; 
llxat tin.loubtcdly the motlier was In, and if Ibe luti been living, 
could not have been burr, and il-.ar the recovery and fettiemeut 
i« ^728, were in corifempiinlun of the iVcoml murriage, and ex¬ 
tended further; thattiiis m.irri.!gf mms had, and portion paid up¬ 
on, tin.* credit ofUds I’etilcmcnt, and that her fon will be iutUlcd 
to the ufes under this ietclement. 
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in the Time of lot<l Ciwnccllot Harpwicke. ‘ 


Take It hy ftep?. ,, w*®- 

If the mother, the wife of the fecond marriage, had been be¬ 
fore the court, I do tulmit llie ought to have been coiifidcred as a 
piirchaler for a valuable confidcraiioii: and it cannot be doubted 
where a power is executed utsder a voluntary fctrlcmcnt, if that 
power is afterwards executed for a valu-able coniiderarion, with¬ 
out notice to the perfon M-ho takes under that i«)wcr, then ihc 
fhal! have the benefit of it. (i), 

]>ut the fecond wife is dead, and her jointure is determined. 

Next as to the foti. The only proof was, that during the court- 
fliip with the lall wife, fl.cdelired thewitnefsto advife her about 
t! e matter of the marriage, who fweafs lie does not believe 
fhe had notice of the avdeles. 

This does not at all prove that there was any agreement for 
making the fcttlenicnt in 1723, or that it was iu contemplation 
oi the marriage, iieitlier is it conrdlcnt with the ufes of the 
dt'<*d itfelf. 

'Inen tfic ■whole of the defence is, that this marriage was had 
on tljc credit of tl.is fettlemcnt. 

I tliink fo far the evidence does go, that the reftlement in 172S, 
was jrrodiiccd to t.he friends of me wile, and that this was the 
ground,! of the nvarriage, then ilie quelrion will be, Whetiier 

that Will make tin: fon a purchafer for a xaluahle confuleration. u/i,_- -n 

J lie caie nr 'and L'^rd I'.ilccuoridge^ m rit-a. Rifi, make himtelfa 

2''7. is a c.iie in ]>nInT ; n;iy a flrnnger cafe, fer it was faid by purchjf'jv for a 
the court diere, whoev<.T will m.ti.e hiinfcli a purchafer for a drrr'wn.'wift 
valu.ikle cuu,'’deration, mud take by eont'racl, and under an ac- takt hyomtraa, 
tu-ll CO.'.; eyar.ec. ' and imUcranac- 

'Hu re wa.s no cotitraff to fnpport this comfideration, and the (a). ^ 
lime 1)1 tlte m.iniaec w^ere to take ti.eir ch mtv. 1- j 

CViiliiirr how it operates upnt) the prefent cafe j there is- ^ 

110 rteifil lure m the deed for fettling a jointure on the wife, or 
that the po-.'tion was, in cuedidcration of the cllate fettled 

upon the foils cl ilie marriage. 

?t w'ould be cxtrc.meiy d.-ngc’-ous to fay, that the Hiewing a Shewing afet- 
feltLmeiV. to partite before nrnn.i^re, and their rtlying upon the dement to^..r- 
t-.-edit of it, wdl make the iiiue 0/ that marriage pin chafers for 
a vaiuai)je coniidotuion. ictM'igu|>nRihc 

lh;t that is (jiiite different from the dcflrliio of the court in cr^-dit or it, will 
J .':zi(a\i/i! and Lord P.tlconi.nihu^ vihit*h was ticrcrniined by the fflUp'otVh/nL*- 
H'.’ule oi Lords, and the court msilt take tilings ns they find riaoe pucbafofu, 
t.i'crn; and confctpiently the plaintiff is intitlcd to have a iettJe- 
nx-nt of the edate in tail, and iruft hold and enjoy till the de- 
fcr.dant comc.s of age, and then he inufl convey; and thcrcfoie 
his J<ordiliip decreed the plaintstf was inlUled to a fpecific per¬ 
formance of the articles in 17 *y (^. 

(t) ll arruk v. H'arricAf uute 251, 571. Gating V, /tnte ■ 

* 9 ^ (3} ' 74 S* fob 

(a) See Biaudljn v, 0 r <4 ante i vol. '' . ' , 
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CASES Argued and Determined 


Smith verfus Coo)ii', July 14, 1746. 

S uho was ti- li E father of the defendant, who was tcijant in tiI 3 of 
nant m tulof ^ eftatc in queftion f 1), Ids a le.ifc c f it in 1741 to his 

qa'flwn,lets* fon, who was to cfljoy It at UiC rent 01 25/* fir anrunti and 
irife afit in y]^o covcnaiitcd to maintain his mother, and to pay the land 

J741 to the 
pluntiAhis ton, 
who vt itj to in* 

jo> it It the rent of Sj/. /rr tf»».*befither was in infohei t debtor, md ir. htfy 1743, vias d f Kir'e 1 
undei i5(7<\3:(h' bill is bioti^hc aaatnil tin d let dant ioi a 1 .cuitint o‘' piolits, and ut lutib rmlirt: 
flht plMttHfr tn^ulfd to fucL acccutj J/um tit tim etilj ij tie futltr't dtjchiug , f^r they cokIj httte noiigit 
Ull tbta tith tith tjiatt atoued. 


3 ?* 

Cafe 126. 


The f ithcr being an infolvcnt debtor, v\.. tiled by one of 
lus creditors, to delivei m a fi.htdub' of hi‘ t i* ue and < fft c Is ac¬ 
cording to the form < r th. aO .'f p ,rh niu n* in iht imb jt ir of 
the S« 1 oml, ’d 311 Oi. 7 ,Lj % I/-13, ^ f-ttiicr of tlie de¬ 

ft iid.tin m ts diith.n..'d 1 •.dir thi'. ul. 

The I ill IS brought! ga'ntt tl e d-id;)(’‘11, fur 'n ateouiit of 
prohts, n.ul of timbti tilled. 

Lord Ciu‘ncei,io«, 

I am of opiii'on the pi lintihs irc iin.tb d to it from the time of 
the diftluUge of the'athei, //• hUJie/ ^ iL’ic.'t b.r i.ot b_toif*, 
foj they could I ne ro t:Ju idl ti lir title to the t^.ate m (lucd, 
which wa. not ml fi)/< hr, i' '3. 

iVs to the kale in 1741, no budj can fiy It w.is niulc frautlu- 
I'litly, cithn iip<-n th< acl ct p..in.u.i't, or agan.it thn pir- 
tj uln fit oi titvlnorii for the 1 nl t y ‘he Ion c . n" t to j ..y 
tlu !aiicl-hx not an umcilon’ /.t il n /, n u vi tlio\<unit 
fo to nu'tifsin the mother, v'hc at>| t.n > t > 1> a luj’atjJ., .,d 
wantiiJi’' futh Caie and fiipjiti., i..fl tl ti ■.oii* uj'on ll e ioot of 
the father’s contiaiTt, 1 .in* oi rn 11, thi plan lifia arc not in- 
titled to an aciourt front the timi the iaii tiutn d 1 to pi){i..{fion, 
by viriut of tl n h ife. 

But the tiLitciiil qiieflio.i Is, Whc'her tJiij iPatc i Ri d in 
th>- alfigi.cc of the iiiioKcal dihloi by itu; jl the ccn.pulUry 
daufe iu thio awl. 


ifl) The efiate was I'mhrd *' to 
** the fullur for life, rf»na,ttri t) tu 
tvjepit I'/t, ttm>it»iUr to tht /fi. ly 
** //vo hcihcj, remainder to the fa her m 
‘^fee.” Thus it i» llitedii tfte Rc;'’f 
ter’s to)k: but in all p’-ohahility tins 
ilatcJQ^t i| wr' njf ; U>r vy the above li 
the ho/band am) ttife voujd 
hjl^Vt 1 a joint eflate ly|tU s'ubhqucnt to 
for life grttt!*to each, jnd in 
to bar tbit joint eflate ti'd, it 
Jjtoald haiC been ntce^r^ tor tht|i wife 


aswf’i as thehi.rut.d to hate joined in a 
fne, Ci have hen v uih'd in i (ortiinoa 
|tcp'\tly 'l I IV. bt Hi/ .vCj thc.'-cfoje u..ii'r 
l‘u' i6 C?,*o a t'uli) nor be »nriikd 'o 
til ll in eft<uc tai . I tCdiife to give a ti la 
t.i then, the iiM • tnr 1 eott"' fliould, I pp- 

р, cheiQ, be fufui of an cdatctail, whnii 
he a aid alune b.»r hv hne or icci .tiv: 
ceithjr cottJ.i fu< h joint cft.rt* t .11 be 
conveyed bylomanilioneiMn aUaihiupi- 
<.y by p'.itue of ttte StM, 2t Juc. 1. 

с. 19. 


The 



in the .Time of Lord <^afl|;eU^^A’HDwrcKi!,: 

, ' ■ , ■ ' 

The defendant iiififted, that aS fus Taster j^is cited in by a 
creditor, and did not himfelf claim benefit of the, afit, the 
c'tate- tail did not veft in the .affignee. 


Smjts'V* 
i Cmm». 

Thou^ the ft* 
Whencit<-d 


' 1 ' in hy the credi¬ 

tor, UiJ not claim this cftatf-U!lj,itTpftrd cqually'Jn the alTitmee as if the father had done it, and if 1 had 
any doubt, would have ordered a cafe for the opinion of the judges. 


I am of opinion it did vcfV in the aiEgne.C equally as if the 
iiifolvenc debtor had claimed it himfelf, and if i had any doubt, 
woutil have made a cafe for the opinion of the judges, but 1 have 
none. 

It is a moll juft claufe, and almoft a reproach to former atSls 
of parliament, that it was not inftrted in them}.before this, a 
debtor would lie in gaol four or five years, and waftc his fub- 
ftance, and, if his confcience would digeft it, by his oatla get 
difeharged under an aifl for relief of infolvcnt debtors* 

Tlie crediror had no remedy, could not go to a juftice of 
peace and deftre the debtor might deliver up his efteils, and let' 

/ him be difeharged upon fo doing. 

Whether the claufe in this a£t is fo penned as to qbtain that 
end, is another coufideiarion. 

The general words in the firft claufe take in eftaces tail* 

The great objeflion arifes on the words., in the 32d tiaufe; 

“ Whereas it may happen, that fcvcral perfons, ainy chim ■■ ' 

wid It' InihUil to the benefit of this adl, are feiftd of an eftate 
tail in any freehold or copyhold lands, fei’r. Be it ena£ted, 
that in every fiich cafe, fmh petfon or perfons fo feifed 
•'f aforefaid, and ni^ho l>e intiiu'd unto and claim the benefit of 
this atft, fhall, to all ititents and ])urpofes whatfoever, m 
“ law be deemed and taken, and is and, arc hereby declai'ed to 
“ be feifed of fueh lands in fee-rimplq.’* 

It has been fild that this tlayi'c relating to eftatcs-tail, is con- 380 J 
fined to fuch perfoii.s as may elaipt or are cntitlcjl to die benefit 
of this afl, and that the claim is by the voluntary petition of the 
debtor himl'cif. 

The foundation for the relief given by this a^l was, that ft 
would be no ]>rejudice to a third p 'rfon ; for w'hatever property,' 
a ni.in Irad, .which he could by *uy conveyance difpofe of, it 
was hut Juft ills creditors Ih-pEtld have i!.e oenefit, as of an eftate- 
tail for inftance by a recovery, and therefoir the legiilature 
thought it jull that an eOate-tall. fliould be lor thcir Wnefit. 

Vv iicre if, the difl'crencc, if a creditor is obllinaie, and thinks . 
fit to lie in gatd, and not apply for the benefit of the adl, and 
his trctiltors apply for him ? 

** And whereas fcv%Tal perfons who are prifoners for <lcbt, 

** chofe rather to coHtin,ue in ptifoil, and i]H.'nd their fubftance 
“ there, than difeover, and s&s/fvcc «/» to their creditor;., their 
ff ellate .and cn'ciTts, in jeirder to the fatisfii£lmn of their 
juft debts. Ej’e, fucU pri-lohcr fhall, before the jullkcs at the 
quarter fellions, at the ddfirc of one ot ojore of his cre- 
diters, h|„obfig|d to'deliver in upon oat}», atwl fuhtcrilw:, tlie 
like fchdduJe of his eftate and efieCls, io be vejiedf a^l^ncd^ end^',, 

Z 4 ' equally- 




CASES Argued and Determined 


Smith v. « eqmlh divided^ for the benefit of his creditors, Csfe,” claufc 
Cooke. the 37th. 

What is the meaning of deliver t/p " 

Whj , that he (hall make a fchedule of his eftate and cfTei^s. 
It was faid for the defendant, that the jneant he fhall de¬ 
liver lip in lih fonn. 

But, I am of opinion, the aiSV did not mean he fiiould deliver 
up in like form, but in fubllance the fame. 

'J'hen to what intent ? 


an infal- 
TOnt perfprt is 
feifCid of a re¬ 
mainder in tai!, 
n verfion in f e 
in hirafclf, with 
an efta'e (or life 


To be veflcdj ajjignedy and equally divided, 

Suppofe the infolvent perfoii was i'eifed of a remainder in tail, 
reverfion tn fee in himfelf, with an eftate for life in a ftrnngcr, 
he would be obliged to infert this in his fchedule; if thin was 
not to be the conflruiS^ion, the art would do more hurt than 
good, and it ought to be expunged in the next art. 


in a ii-r^nger, he will be obliged to Infert this in lus fchedule. 

C 3St j 

The intent of Upon the whole of this claufe, I am of opinion, the intent of 
the act is to thc art is to make the remedy to the crctlitor e qual and co-cx- 
m^rtheae- for thc words, thoueh Ihort, arc relative to ali former 

sneay to tne ere- , r. ° 

rUtorequal and defcnptions under Other atSts. 


eo-extenfive, 

for the words are relative to all fuimtr di:fcriptions under ether aft 


The infolvent Xlie llatutes relating to bankruptcy arc all covtpulfon \ there 
are equally com- fcafon, in point of juttiee, to exempt dcutors uiult t tlitle 
puifory on tlic arts of parliament, but tliey ought to lx* cqualiy compulf’‘ry\ it 
debtor wiih the would make ftrange work to fay there was any difference bc- 

ftltutcs which , 1".. ® 

relate to bank- Creditors. 

roptS; tor it 

wiulJ be pernicious: to make any tlitlcrencr between creditors. 

** And if any fuel? prifsiuT, fc, hnnght up ai r.fr,reftiid^ f!...il nc- 
glsrtor refute to deliver in and fubfetibe fiich icJxdulc witliin 
“ fixty days, he, flie, or they, fo ncglecling or renifuig, lliall 
upon convirtion thereof be adjudged guilty of felony, and fhall 
** fuftcr death as a felon wdthout bendit of clergy j” the l.ift part 
of the 37th el.iuCc. 

Kuib prifmer^fo Iroughi up as aforefaid^ is the perfun claiining, 
and intitlcd to the benefit of this art. 

Upon the whole of this claufc, the intention is to make debtor^’ 
eftates liable in the one cafe, jiiil as they would have been in the 
other. 

If a tiehtnr claim the benefit of this art nfler bis difeharp/^ it 
is equally within the meaning, as if he bad claimed n pmte ante 
his tlifehargc, and may as properlj.* be faid to daim,*and be in- 
^itlcd, ^ 

I am of opinion chxirly, the allignce is intitlcd to the remain- 
Aer in tail. - ■ », 

'J bc ncKt qiicJlion WhetJicr he hits a right to an account 
of timber felled 

■’ As he is intitlcd tp the eflatc, confcquently lie is intitlcd to the 
timber. 

But 



in the Time of I^d Qiancciloif HardwicKb. • 


3 H» 


But then, it is faid, they muft take their remedy at law. 

After the eftate of the leflee is determined, and a new le^e 
is in pofieflion, a perfon, merely for an account of timber felled 
by M'ay of wrong, could not coihe into a court of equity {i)» 

But where the perfon continues in pofleiBon, and coufequently 
in a condition of committing more walie, there a perfon is proper 
to come into equity for an injunction to ftay wafte : And tJiough 
the phnniifTs have not usually moved for an injunction, they 
iniglit referve th.it relief till the hearing of the caufc, if they 
tliought proper, and I am of opinion it is incident to their cilate, 
and they are iniitledto an account for fuch vrafte. 

Tliere are a great many cafes where a remainder-man in tail, A rcmimd^r- 
or a revciTioncr in fee, may come into this court to have the ^vc-fi in* 
title deeds fecured for their benefit, though an eftate for life is fec,mjy 
(landing put (a); and I do not fee why the plaintiffs here may intothU 
ijo-t as well come into this court, to pray a fale of the eftate, and ^eerfjtecuredte 
u has been done under cornmilEons of bankruptcy. thdr bmefit, 

riiDUgh »a eftate 

f,>r li/c ftandiiig out; and the jilaiiitiff- in tlii$ cafe may equally come here to pray a Cxlc of the eftate. 


Smith v, 
Conxx. 


C 3S2 j 


ITpon the whole I am of opinion, the plaintifTs arc proper in 
riieir remedy, and proper in their right. 

And declare that the plaintiffs, as affignecsof the eftate and 
eftediss of Jo/jft Cookef under the 16th of the prefent King, for 
the relief of infolvxnt debtors, are intitled by virtue of thatafit 
to have the remainder of the eftate in queftiun, which was 
** vefted in yohn Cooke, to be applied towards payment of the 
** debts of the creditors ; but the dcfcndvint yohn CoBke., the el- 
deft fon and heir of Johu Cooke the infolvent debtor, now pre- 
“ font in court, ofiering to pay off all fuch debts of his father as 
remain due and unfati.sficd, together with the coils of the txe- 
** cution of the truft} 1 order that it be referred to Maftcr Hol- 
*^ford, to take an account of all the dcb:s at and before the time 
of his difeharge, and of the plaintiffs’ cxpenccs in the exccu- 
“ tion of the truft, and to tax their cofto of this fuit, and all the 
creditors are to conic in before the iVIaftcr, and prove their 
debts within a time to be limited for that purpofc, or in de* - 
“ fault thereof, they are to be excludei! the benefit of this de- 
“ cree : and I decree that the defendant John Choke do, purfnant 
to his fubmiflion, pay to the plaintiffs die furplus of wiiat ftiall 
be found due for fuch debts, which ftiall not be fatisfied by 
the application of the eftate and effe^ls of yohn Cooke, togctlicr 
“ witli what flral) be found due to the plaintiffs for the expcnces 
“ of the execution of the truft, and for their ct^s of 
“ this fuit i and upon fucli payment, I do order that the 
“ plaintiffs convey all their eftate, right, title, and intereft, 

“ in the premiffes in quellion* to fuch. perfon as fliall be ap- 
** pointed by the defendant yofjn Cooke, and this decree to be 
“ without prejudice to any qui^llion that may arife betw'een the 

(1) CvUe^e V. Btoorie, ante 262. Fjnetnt 'f, .Pyneenif jyi. 

(aj" yuk Ivie v. hvie, mte i vol. ftji* 

“ defendant 



3 $* " CASES Ai^ucd and Determined 

^rT« V. « defendant yohn Ceah, as ifTue in tail, or hcii at hw of his fa- 
ccs i. ,i ^ reprefentativea of faihex's perionid 


(a) Rt^. Lih> B. 1745 fol 482. 


Buxtan verfiis T Jlti and Ctoj'it, J I5> 1745. 

T he defendants enttred into an acfieenrrt for the pu^'- 
chafe of feiet d tim\r trci ", mnked a nl ennvir^ at die 
time it was rcdii n! 11 to %iiln p : i'ud on the fiHl N j / r, 
1744, tlic follovvng memoianduia ■wag f'gmd bj iho pm s . 

«batt(ot wHi^r«h*eto ojf f bnt lesive It to law, »h ic tSe cm I m ic. m t rtnea, 

but, in the ptef nt calr th^ tgiv. meni pc being tiiul, bat to be uJle c (Ucl o) tuuUq c it 
afi ,«tiU topairiiLii OCX tti t nvi 11 1 .ulluvctd. 

“ Afitthw I f^r and y hn Co'pif have aG;r<*cd with j/f^ 
** B't}ei 3 ttiot the puichale of all thole fevtial Itrgt parcel), of 
“wood, confilhng of otk*^, alhes, dms, and afps>, which arc 
“ llttmbercdi fignred, and typhi red, Handing and being within 
“ the t9W’nfmp of K»lhy^ lor die fum of 3050/. to l>e pnd at 
*■* fix feven) payments, every Lady day for the fi\ iollowing 
“ years j and Lijlo and Cj^pn to have tight years fir difpoPng 
“of tl>efamej and that am Its of agre ment {lull be dnw'rt 
“ and pefltOlal as foon as tonvcnkiitly tsii be, with J1 die 
** nfuil covenants therein lo b.. infcited concerning the fame.’* 
There were two paus of dir agicement. 

The pliui.ufi fignv^d out, and the delendhints the other j one 
w IS left la du cudu ’y of the plaiiuuf, and the other m the cuU 
toJv of the dcteudnnts. 

The bill was lirought 1 :^ the »cndor for the fpcci/ic petlonn- 
ance oi the aGp-eement. 

l^id V Upon the opening, faid, he did not know any 
iiiHance of a bill of tKi> nature, where it is a mere chattel on]y> 
a. d noihng that a(It£f:s the ic«hy. 

Tint a bi*l might as veil he broui;ht for compclhng the pc r- 
f( rmj’icc of an agreement for die falc of a horfe, or foi the l.dc 
*d liotltjor my goods or merchindile. 

bir ysftph did, m Cud serfOb Jirfhtf I P. Wms. 470. 
di i.rec a (p< cific perfdnmance in the cafe of a chittel, but Lord 
MiiulesJlltUl reverted it, and it has been the rule of the court ever 
tnite, nttt to retain futh 4 bill. 

The pioper lemcdy ts an adiion at law, where you may re- 
cov<r» damvgts for tht non-pciformancc of the igicfmeut. 

The cLfei.dautg* igounftl, la fliew die iniproj iicty of fueh a 
h II, and that the pirtics aught to Itie feft to law, cued Roirs Re^ 
ind£D(ht/’V 172. 

tTjHiu luaiiniy wth.u the plalntlfTa coijnrcr could alledgc, in 
o dev to tikt this cJlt out of the general lule oi the court. Lard 
irditfk^lLr dehvcicd iib 01 inioii as iol’ou 11 

1 The 


Ctfe rsy. 

t J 

tin-^feniul th' '' 
coarr »ill not 
(ntertxin a bill 
tor 14'^ci&i. 
fcttonqincc of 
carltnAi for 





;Thc general quel^n Is, ^>to the decree For 
ance, apd this divides itfclf into two fobordinate,seo^ % 

Rrfl;,* Whether the plaiptiiFfs ii^hled to feek hir a 

<;onn of equity for a fpecific performance. > , i;-;' 

Secondly, whether, as to die merits of his cafe, he is iniitkd 
to fuch a decree. vf ' • 

to the firft, I am of opinlorti* that this is fuch an agree* 
raent, though for a perfonal cliatteJ, that the plaintift' may com? 
here to have a^fpecific performance. 

To be furei'in general this court* will not entertain a bill for a 
fpecific performance of contrafts of ftock, corn, hops, fefr, (i), 
for as thofc are contra its wh jch relate to'merchandize, that vary . 
according to different times circumltanccs, if a court of 
equity fliould admit fuch bills, it might drive on parties tdthe 
execution of a contrafik, to the of ^ne fid^ when upon an 
aolion, that party ^ght not have paid, perhaps, above ajftnlliu^ 
damage, ^ ■' - . ' . • 

Therefore tlie court have always governed rhefefehres in this 
manner^ and leave it to law, where the remedy is fo much mOinit 
jcxpediiious. 

i\s to the cafes of con tracks for purchafe of lands, otr tltingf 
that relate to realticsS, thofe’arc of a permanent nature, and if a , 
pcffou agrees to purchafe tliem, it is on a particular liking to tKc 
land, and i.. quite a different thing from matters in Ac, way of 
iravk. 






But, however, notwitliflandlng this general diftin£kion be¬ 
tween peifonal contracls, and for goods, and contrails,for lands, 
yet there arc indeed fome cafes where perfons may come into 
this court though merely perfonal, and the plaintiff’s Counfd 
have cited a cafe in point, Tnyhr vetfus Neville ( 2 ). 

That was for a performance of at tides for fale of|:ight hundred 
ton of iron, to be paUi for in a certain number of years, and by 
inffallmcnts, and a fpecific performance-was decreed. 

Such fort of contrads as thefe, differ from thofe that are im¬ 
mediately to be executed. 

There are fcvernl circumftances which may concur. g <j15j J- 

A- man may contradl for tlie purchafe of a great quantity of , '''• 

fimber, as a ihip carpenter, by^reafon of the vicinity of the tim- 
btr, and this on the part of the buyer. 'j 

On the part of the felldr, fuppofc a rhan wants to clear his 
land, ill order to turn if, to a particular fort ofhtifhandry, there 
nothing can anfwer the juftice uf cafe, but the performance 
of the contract 'mfj^cie. 

In the cafij of yohn Duke of 'Budkln^han^ire v. Ward^ a bill 
was brought for a fpecific pcrf^cmancc of a icafe Telatitig to Mum 




( 1 ) So CufU-Vi, J i*. jyo. (a.) f'iele Cob V. Ndfeaville, a 

Ca;'/Wr V. Hants, B;mL '<3,5. ' ^op.' £h»t%ourt, 

' V " ■ ■ Ca. pC 





385 CASES Argucii an<J Determined 

T, p7. ’'f, nnil t^)- ti u\ v’’*' U wl jth wfHiW lv* frMtIy daimged, 
hftftf, t ,, IS noM'll n» eu on tl»t p irt of//''rtz i/. 

• 't'* t Lovn 111 I yfiiie 11 iloniges, ami yet tlic couit ton- 

i ^ th,V ^ I 11 t ri It fij<h n JuiCi, an .uliOii iftejw nils 
V •'uM p>r I'll VI r ill K fticw of t’u calu and tht,ri,loic douced a 

Iji^i ii t j> 1 r»t j 1 tiu t. 

j 1. V I Ic u thin; f • t’ 1 ki 1 nil , tl e rm monnefum appears 
nt*- *' l>t th I 1 I L I ut is to n\dc n ivpl tt by fublc- 

*(11 '« iitioks. 

I t V d mbtlul, Mill till* at Iiw tie pliintil viouli not ha\c 
!i 1 IwUi .s w l . ill o ipku .» V C'lctt. 

Sttpnod” t«o j lit <ho iH Cfu X iiito in i' tv,p ent Itj fiich 
a m< nio’^aiu’ 111 i. 1 111 t!i«. prt* nr t» , to i tiS m 1 tridf ti 

gsrtlici, an ‘ ui ii ii i’u uStl Lo ipeiifi d in tin. mcmoi iid nii, iti. t 

«.it ies Ihiu K! hv, tiiMi pi iunt to rt, ind b^loit. thiy 
d’ I'vn, ont of tli p iin s fi i-v i S 1 IhoiiUl bv cl t>,i 1 on, upi n 
a bid b*out,ht bv the *>iLtr tni this court, f ir a Ipccihw pt jfmm- 
aitcc* thit not V 111 nd g it 1» m rel ition t > i that* 1 nit icll, 
yet i ipwt wic ptiiorm incc on^Iit to he dctrcetl. 
lOTrcnwr visfit tiicumit. rit.s.t t»f nii pitfcn'* eilc, fuvh i bill oiiplit to 

,i»vi«fcb\uli be C'lteti lined, bui Uiliv^lmu nine 1 viill'idl tl it eouit* ought 
jje >. 11 B*> vvi h j,iw it nitcf) t lies cl tliiv f nwl, ht lore tl y det^r- 

fciid, itntihpi mine the bill pi opt r, vlure it 1 > a mc’-c tx.Ioiial ehaltt 1. 

dieu mi si 1 li 

kiU V liWC It IS a mt'c pc C n 1 1 ’ tni. 

Secondly, If the planit IF' n t’lc ’utii* if riic, e tie 1 intitled to 
a decree. 

11 itt •’Nothing h irn re t'I ibli^lud in this court, thin that iici> 
rr~ 'Rroe’•■‘cut ol u.Uo kiud oUj^hi to bc certain, Im, an I jull lu all 

#iU7 ,/fft > i P 

jkjf r> all 

•rtawe'ittrt wiUrotiLc-cc a f la- ii. p^iform nc*. 

E *38 ' j If my of iliof inj»Ttdients are r nifing in the c fe*, thij court 
yvill ii( t decsv,t i fpeeifi perlormanee. 

'' Foi It IS in tic dll letion of the court, vhethci tlicj mil 

the Ifc 1 fn lie peifoiroanee. bet lule otlien, I , i,lliidbe- 
fnif, i dcciu i 1 j lit h rrnde which would tend to the imti ot 
on 1 V. 

Ol oniclic in tie In the defnnelar't’s connfcl to the deci<e- 
>rgi fpeeiU re’ll m uie V...S »1 11, 

'I I n> dcpc"! ' I ^ * •* Ccjpitt fo 7 c f the 

dc'liidnif C< It’} lint hio fitlur o/leied the' plniitm adne/, 
• I' t It lultlle t c ’ •;"« i/ and f’ d I » d iiicl L.h 7 \ t ao tim- 
1/7 k taeuhr t , 1 cl » 1 Jt at lo much, .nd tl it thi v a tii'c 
f» »I IS h •'I'jiir *1 '• l*s’r hr laid a dithg e n 1 J, h' m jr, the dt - 
tcti 4 *piU oni I ti-Kliir*!!. 

All 1, lit the cMotnl rt- ngietd to pne yo^o/. for the 
, f It t It t|ii. >ij they liatl ot and CfiiiL*i 

\ Tint. 

T£ 



in the Time of Lord Chancellor Harswicics. 


If this be true, it is att Ingredient wluch will induce a court 
of equity not to decree a fpccific performance, for it -comes out 
now that Femv'nk and Carter did ml fet any greater vafuathn than 
2?oo/. upm the thnher^ atul th/h nvft epriftiUatian was the grottnd 
whicli induced the defendanis to cc/nc into the agreement. 

This iaiTi: is scry particulaily put in iffuc, and yet the plaintlfT, 
who examineil Oley andhn mfe that were prefait when this dif* 
touife palVcd, <io not af!t thorn as to this fatt. 

'riiere 15 nothing inconfilleut therefore iu their dcpolitioa 
fiom CoopiFi-. 

'J he next point Is, as to the pitparatioii of the articles. 

Wliethcr there are dcfudls or omillioMs which ought to have 
b«‘(.n jnftrttd. 

It has been Infifttd by the defendants, that they would h.tve 
h id the u%al (.Lmfc inftrtcd in the -.triiclcs relating to tiie buyers 
holies btit'q; |icnnittod to graze on the land, where the timber 
ff Olds, iiid hktwife would had a cosenant, for indemuifyin" 
the dtl« III’ lilts in f illing tile timber, becaitfe, as it grow'S In 
Jk Ig'-ious, one fide belongs to a {hanger, but the plair.tiJl're- 
fide i 

’'i'-itfore, if it is mofl natural to fuppofe it would f.ill on 
that ti L, tlu' defend ints ought to have been iudenmified from 
aeh O', whieh Uiighi ha\e been biought for a trdpafs on tlio 
{lriii;^i I’s hnd. 

I’lit tiuti the crnnfcl diffir as to the ronfequcnccs. 

'Ihe pbir.t.d infi'f , the aritcii J ought to be knt to tlic Mai¬ 
ler, to Uw i! t!iv.re aie ufual lovenants. 

in I'll of l...’d the plah.ti I tounfcl would have been right. 

11 If .1 perfon.il contiac^ is quite di.ieren', becaufe, whin the 
dele lid nu^ fau that t!u‘plamtill would not 'nleit thelc covenants, 
they hid no oc afion to wut the event ol .1 U-anccry fuit, but 
luighr go 111 anoihcr in iket to fupply thcmfelics. 

Upon the uiinli., 1 am of opiiium the Iiill innft be difnilfed, 
a ul it It M a I to be ddniiii d upon viijrtpnpntntmi it ought 
10 be eilth col’s: but what I would propola is, tiiat if ike 
jiluntiii'\ mj 1 eotileni to give up the agtixmcnt, I will dilnuls 
it Muhuiu eol’i. J but it lie vill bring an aUion, tlwu with 
coll <. 


' 1 ! ’ p>.;iii:id‘w^iln^ 
col dun 1 ). 


the jgree’meiit, hla l.oidfiiip deaced ac- 


t ' ‘ 

BvtT 'i 




Ph'. >iey VI uus /'i/e, ^ dy 22, 174(>. Cafe 128. 

fl I''only nntiiial qiu-flion upon ihe rehearing was, wdic- vvhe«* 4 c|ulint 
Jb liter the heir at law is intitii d to toils- biw'** * ''j 

me 

III •iH'I’, ■< 11 ihe III It 41 jl m oiilj eri»l tx 'uluciidtti vi)tn-il<:'a Jiii u indtl*J .0 i ii 1.411, iulFil 
Jl I jw\u li ita* will he jiini. uui. 


Loul //a; a."u h'laid down the following general rules ; 

'1 li If It i lb \ ile’t hi mg. a bi'i merely inpLjjytaam ret nuta'a '>i 
a'lU t.i.c 4 e.r at law d<A^ iiutlilog vauxe tiuu crof» examine die 



CASES Ar^(fmttdlS<ietinked 




' Mnitieifes, who are produced to confirm the will he is intitleif 

'. *‘’^**' t<> h» coila (I). 

If he examines witrtefics to encounter the wftl^ then he fhall 
not have his colls. 

This is^ where the bill docs not pray relief, or is not brought 
to a hearing. 

heahn when the edufe is brought to a hearing, if the heir at law 

tolbefa-. has an ifiUe dirteVed to try the will, and the wiiUts efiabii^td, 
» as he has a right to be fathfied how he is difinhented, he Ihall 

have his cods. 

m lOuS iJuciSieiil 

a>at tte mil is eftsUidia!, yet lie Stall have lus cofts. 

If'the hvirfets * infinity, or any other dif«blHty againfl the per-- 

MfkeS Wiley fon who made the wiUg and fad•, he Oiallnot have ins coAs (2.} 
the- per- ' 

|!ll^<SKharm^ clue vdll* aad&iittj hi ifaall not have hi coils. 

t 

But it muft be a very ftrong cafe, which will induce the 
court to give cofts agamft hwn, as /latjon or ktating the 
Ktffolh ton w will, 

I Ihould have decreed tlie diAndant the Iieir his cofts, not- 
f T withflanding one witntft has fwoin pofitiiely to ?n attempt of 
^ 2 concealing will, becaafe it is as politt\cly denied by the de¬ 
fendant’s anfvteir; but then it appLais hkewife, that after the 
heir was infiirmetl that the will was in the hands of a parMtubr 
perfon, .he went and took out .idmiiuflratiou upon the oith 
ufual on thofc occafions, witlu ut ever iiiaUng any inquiry after 
tlie ])trfun whom he was informed by letter had the will in his 
(tulludy. , 

I'hts is fnch an impioper behaviour in the heir, that I will nut 
give him hiscOlls. 

4 

z B. W,^ *85. (a) / - Jf'eiL v, CUoiulnt aiu a voh 

, 4 ^ 4 - 


|Cftfe 1^9. Jaynes verfus Siaihanff OClaher 29, 1746. 

T he hill was brought to carry an agreement into execution 
for a hfafe of a boufc during the life ot th- ih ft nd nil’s 
ti*Jf SX’wjife, which was figned by the deltndant the lefloi only ^pon 
i«r« Iff tie t»,e fjuje of the pgreemtht the plaintiff was to p ly a rent orn.ue 

m w % hjr f^fwnds a year. 

Sbl WiikM Wt* 

itii ly, wjw-hjf his Sttfwffir Infifes it ot»sht W Be iftfcit m the -greewwnt tn the tirnnl (Seulii 

B 4iks.rWskWi3MKe » tl»ej(hW>utS4h> wnWUw >n« at haunij fwutta 10 wukc it li. and tt- 
i{i VI KcalcvhIjtiMiill fists* tniv W4> a pvt ot tts nunt. vfit tf uientt m^bt titLod tjtva, jv tf 
in tbi dejutdaitf mtbt ta i»ve rfahijt ejit^ V)^y <J t }tt,m ta ajjfCiJii. ^ 

V 

The defendant itififti 3ty his anfw'cr, that it ought ?o have 
Wen tufeneii hk tint agttou'ut thw the tenant flioutd pay tl# 
semchiiarof b(4 the pUintiff having wattcu the agree- 

f ment 


S 4 a 



>nihe Chs^cdlor 

ment himfelf, and omitte4 to make if cle'ar q ( taxe$^ and tliat 
the dofendanti uiilefs this had becft^ the agreement, uroldd not 
have funk the rent from fottrt|sen pounds to mne^ pounds, a;^d 
oiibred to read evidence to metv this was part of the aj^ree- 
ment. 

The pIa4nti(F’8 counfcl infifted, that the dtrfen lant ought not 
to be admitted to parol proof, to add to the wrhttin agreement* 
which is exprefsiy guarded againft by the ftatutc of frauds and' 
perjuries. 

'fhe cafes cited for the plaituitF were Citnefs cafe, 5 Co. 65 » 
1. and Si’Iirin verfus Brown^ Ccf. in Lord Talbods tnw^ a4{l« 

For the defendant was tiled WalkeK vtrfus If^alhr^ Uecemher^ 
the loth and nth, 1740, bttorc Lord i^Vtde aule 

a Tr. Ath. Caf.'t oa.ptj. (;8.) 

Lonn Chancellor, 

1 permitted th'3 point to be debated at large, becanfe it isde- 
rii'A#in the caufe, for 1 am very clear this evidence ought to be 
rt.jd.' 



|OT«»S V 


C 3S9 1 


'I'hu has been ta’vcn up by way of objefbion to the pJaintifF’s 
bill. 

'The confla’it d xlrn'* of ihi court is, that it is in thbir dif- l tAc d'fcrr'loa 
rfetion, whether in liiJi a ,b'll they wiff deciee a fpecifiC per- ^ 

formance, or lc<i;c the pLiutifl'to his remedy at law. -win dn,r«e 4 

fj ?cuic}>eit<iv»;- 
4 uce, 01 l*dvc d» pUIndS'hik rcaied> *>. Lvr^ 


N'iw, has not the defendan* aright to infift* either on account^ 
of an omiilion, miftrkc, or fraud, that the plahitid (hall not have 
2 fpccific paifoimancc ? 

• U is a v( t/ tommon d» fence in this rourt, -and there is no 
doubt bht it ought to be leccived, and t^uiic c<iuarwlicthcr it is 
infifted on as i iniftak-', Of a fraiul. 

^ It appens the agreement w as dr-wn and written by the pUIn- 
tJlThimf If; tl»c defendant t(K) cannot write, but is a mnrlfman 
only; if thcie has been an omlirio'i, fhpdld not ihe dofendrtnt 
have the benefit of it by way of objccUon ‘to a fptcilic perfoim- 
aticc ? 

'Pherc hive been nnny cafes in this court, wiicm fuch evi¬ 
dence Ins been admitted. 

Suppofe ah ijwecmcnt for a mortgage drawn liy the mortgagee, te 

, the moitgagor bting a maiklinan, and the inpitgager oniits to imtrtsigfomK.' 
' inr« rt A covenant for jcd''mptl 0 n, and^frenbrii 
clufj, fhall not rhe mortgagor be at liberty to i: 

Upon reading evidence to ihcw tfib omii 9 !l 6 ni ? 


So in a cafe which has happedfed, oF the ittottgage fetf^g 
drawn two deed^i, one an ablolute conveyance, the othfrr a 
, ' akfolu e caove^'- 

aqrf, tkr Aliura mattsag-r(inUs tvitVemtis, tfa« ooitiiagoi!4»I! be sSmmsI # 

ASW tlu itiilUoF. 


js a bill to lore- ttnwtuc»«iv«. 
ift iuthu couu 


I, pi'MiUtt 

mil cvidencn ta Ikeiif ih« o^iii 


defttAlfUKid* 
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loirtKt ■*. defeafancc, and the mortgagee omits to execute tl»c defeafancr, 
•Statkam* mortgagor (hall be admitted to Ihew the millake (i), 

Suppofe the defendant Iiad been the piuintifiF, and had brought 
tlie bill for a fpecihc performance of the agreement, 1 do not fee 
but he might have been allowed the benefit of difclofiiig this to 
the couit. 

f '?90 3 r^ecaufe it was an agreement executory only (a), and as ;n 
^ ' leafes there are always covenants iclating to taxes, the Mailer 

will inquire what the agreement was as to taxes, and there¬ 
fore the proof offered lu rc is not a variattou ol tlie agreement, 
but is explanatory oiih what thofc taxes were: I am of opi¬ 
nion to allow the e\ idcncc of the omillion in the kafe to be 
read. 

(l) iV'atkei V. an*r z I’ol. 99. (2) J Potdta'i. v, 3 Bu, Cha. 

Bij .154. 


Cafe 130. J't.mhfit,' v« \cifin N^vemher 7, 1746. 

i.Wilf-HO'S-Cii f ' f II li kflatus, vho w'ls iho mother of the plantifi’b huf- 
f*T'** JL band, and the defend int, by two i .//V//, by her will 0)s, 
)oui I devife my houfe, 0*<. to my fun Rn! (the plaintili’s luii- 

to) ijiband) and bis Iilu, and alli.m> luiivtr, <?/../ m i <, U pall 

^ ‘ ''f >’'> ' l «/ mui, 0 ! 111 . ’ M.t iJjU.t 1 gilt 

tvnj Andincife it to i ry j'lii Hany {^tlp il/Ji "d Ht) </'/./ h/s Iih f. 
lie m^Ilhippiii 

(.<)Ux 111 111, minuiii , n 1 11 'll! n J, or 1 11' il^K, I V i to -tij lin }[ o, hk' ' i f ''ir . * 7 /^ 

^ah h /J jf* >/| iji’ Of 1 I I / H I' i S ^ t'.j tr rj, at d lu ^ •'* 

Lm i/jfHUi omitig ej ajrt, ami «Julj i a 'oo»_/ ii irj (i). 

'J he mrtherdied focm after f’e made the will j Rrhert catvr 'f 
rpe and married, but dic’d without ui'ie, having left debts by 
Ipceialiy. 

The I ifcs fit.d foi the d ftnlint were 5 / h vrrfiis Gcnrid, 
it . /i'.. ;z9. //'er/'iio / v.rlus Cjhfjhi h, 2 i'lrn. 3<;d. 
J'Ii*rili)\ Vet 111 (i^tlfitly Ih y • id Ot Sie Bijiii s ft^tgn title 
Dtvijt 21 V. f,’. 4. J.ord /■'li/sN<ail, Cto. J. 267. 

I ORIJ ('‘HANCEI T UR, 

'I'he qui flioii ii, Ii tl lb w'as a di .ifc of rn c^i.itr-ta'l In 
phintilt'j hullni'd, v Ith it nniiulci ovi.r to lhi'iy \ or il a icc 
With an e>« eiitory dcvik’ to IL n\y on llich euntiiigeneies. 

1 am clearly of opimou tins is a lie wiih an executory devife, 
and agn eabi; tp ait the raics. 

The full wotdb gt”e’ a fee ; but it 1 1. bun laid, it may be 
ty eqilitiuory wouU cuiitroukd to an </w /, tlte quellion ia, if 
that bii bey n done. 

'riic dcu nd im’‘ counf'l I13', thtt, ro rn be it an entail, the 
tell trix lit d have doni^ no ino»c th m h ve f dd, it Rfhtt dies 
without ifiuc, 1 give it to mj lou llmiyj aiid all the leii is iui- 

(t) Sf. the laks xUvd id the note to // ap v. Peto ^*;, ante 193. 

inatciial 



!q die Tij&e of Lord Chancellor BT399 

material, andthettUs vmU luvc turned the geneod luilrainto heirs f ****!«»«- 
of the b^jr; but infift ftill that what follow® ntft three "***••**•»• 

contingencies, tfRoh^t dus in hit mwentyt if he diet unsnnrfiedf 
er ^ he diet •mthont ijfut* • 

Should this coaj 0 tru£lion prevail, had R^trt married and had 
ifluc, and had died under age, if there are three leveral contiugen- ( 39I J 
cies, die child would have been difinheritcd, and the eftate gone 
over to another. 

This would be continrf to the meaning of the will, and all 
the rules, which endeavour to make a con(lru£lion agreeable 
to the intention of a teftator, which is in this cafe confined 
to Kjabu i'i, dying unmarried, or without ifliie, during his mi¬ 
nority. 

This is not like the cafe of ZouU verfus Gerrard, Cre, £lhi. 

529. and befidcs at that time the dodrine of executory devifes 
WTis not well fettled. 

Here it is one contingency of Rebert*s dying under age, at¬ 
tended with two qualificattonSf of his being unmarried, or dying 
witljout ilTue. 

The word or has a reference to the different qualification! 
that may happen during the minority, which are all tied up to 
Robert's underage; andtliough the expreflion unmarried 
was unneceflTary, yet the mother intended to exprefs her defire, 
that if he married under age, the eftate (hould veil fo as to in¬ 
title the wile to dowei, therefore is different from Lord Faux's 
cafe in Cro, RItz. 267. becaufe there it appears by what thetef* 
tator clearly exprefled, that he defigned by me woras to make the 
feveral fentences fo many conthigencies. 

But it is not a general rule, that a disjuniiive at the end of a A ditjanAWt st 
period {hall make all the preceding fentences disjunflivcs, if die f®* 

intention appears againft it. nSe »u thl 

. precedent fen- 

tences!«, d the intendea appears a|a 'n<^ it, 

Upon the whole, 1 tliink die eftate is to go over only upon one 
contingency of Roberfs dying during his minority, fubjea to the 
qualifications of his being unmarried, and udthout ilTue at hit 
deaijlh; and cunfequently the eftate veiled in the plaintifTs huf- 
band, upon hit coming of age, and is fubje^ to bis debts on 
fpccialty. 


Mai§^RIMhpt verfus Cot^antia Pfallipi^ tdtos MuUmenU No* Cafe 131, 

vtndier 6 , 1746 . 



"R. Evansf on behalf of ConfianUa Philhpt^ moved tp re¬ 
fer to the Mafter, to whom the caufc ftands referred, 
idavit of her folicitinr for unperilnence, it being fuU bf 
Qnjiantta Phtllipt's going to mafquerades and baUs, taa^ Urns 
made in the courfe of the inquiry before the Mafter^ abotU: hie 
blit of cofts. 

Vot. III. A a ifefr. 


Tbe courtmade 
an ordf r to refs* 
m a Mafter the 
affidavit of the 
pUiatilTa »wq 
folicitor for tffl., 
peru&enc*. 




Nuitti V. 


» > 


0 iiC S C S Av|u«d «ii4 Dctoj^^'d 

Mr, JSmm Clark, fitting for Lord CliancelJor, feemod to 
doubt nrhether it could be done; but Mr. Evaw informing 
him that there had been fuch motions, Mr. Sarati Clark afkedtbe 
regiftor Mr. Rain^rd what wa<> the pradlice, who faid, there 
hadbeett fUeb orders; and upon that Mr, BprotrQerk diredted 
it accordingly (t). 

(x) Rfg. Lit. B. 1746. fol. XI. 


Calc 132. JIR’tirjle^ verfus The Earl of Sea*borough, November 15, l74d. 

L ord Chancellor faid, that where a fum of money in 
truft is alicady laid out upon a real fecurity, and aittr- 
wards the faid fum is laid out by the truftees upon another eiUte, 
it is a very diflerent cafe, and Hands upon vciy different prin¬ 
ciples, than where a fum of money is intended to continue as 
it is in the hands of truilees, and dtey lay out that fum in 
the purthafe of an eftatc ; becanfe hcie the nature of the 
pioperty is altered, and it is become quite another thing •, 
but in the foimer eafe the nature of thp property is the fame, 
and continues unaltered, though it U transferred to anotlier 
eAate(i}. Ftde Ryal verfus Ryal, February 1739. i Tr, 
Atk. 59. 

A a«erfe b not Secondly, That there is no fuch doflrine in this coart, that 
ao implied no- a decree made here fhall be an implied notice to a purchaftr 
cW«r*i!ftc”^e caufe is ended; but it is the pendency of the fuit that 

caufeb ended, creates the notiiC’, for as it is a tranfo^ion in a fuvereign court 
lutitu^pen- of jufticc, it IS fuppofcd all people arc attentive to what pafll-s 
^ there, and it is to prevent a grcfiter mifehief that W’ould arife 
notice X for at It by people’s purchafing a right under litigation, and then in 
In* conteftj but where it is only a decree to account, and not fuch 

toatufja^, ^ ^ conclufion to the mattcis in queftion, that 

It it fuppdfed all is AiU fuch a fuit as does adedl people with notice of what is 
doing. 

there (a), 'rhifdly, Cafe has gone fo far, and if wouj|ijl be very ia. 

, convenient, if where money is fecured upon an eftate, ^nd 
dbere is a queAion depending in this court upon the right of or 
about that tnetney, but fu> qu^tn rel.iting to fh ejlute, upon nvhuh 
it it fecured, but it viholly a-collaUrnl matter, that apurihufer of 
the ^ate pending that fuit jhould be affetSied with notice by fuch 
Implicatioii ts the lav?’ dreates by the pendency of a fuit» * , ^ 

Kotjee to »n e. ’ Fourthly, It is that notice to an agent or couna^/jo 

‘ wb(> etnployed in t%e mng by another pet fan, or in ofiotker bv^nefs, 

pluyed In the audotansthtr time, is no notice to his client, who employs him 
thing by AMtbet , « 

f Bolw, or in bufinefi, «f)4 at aaotbuUe tigie, h tw notice to hb client who cm{i!<*yi Jiim aftet^r irdy* 

i ^ 

(ijf $»IFid 0 v, ^honueoJ, antet vld. 483, i|i« z. Garth v, IVard, ante a tol» 

*S»* ‘ *74. ‘ 

(») VUe V. Carpenter, a P, TP, 


afterwards! 



’m 


'liriikild' be v#y'mjfqlSc^EWStlf.ii; ' 

the man bf ncroft prance and ^cateft Bi^ciSi?ft;froui4wi^btf 
the moft dangli^tts t0;^pjoy (^t). ‘ 


. m 


(I) So Dm^her v. Car^ten. ' ante z ^ ‘ll^'N'eve v. M S46.. 

Zj^it WarAti y* tf''africk, ante z^i^t But * ?■• •• ^ ', ,,,,, ■ ' 


Graham v 9 ^MZ^umthnderf^i Nov^iet 24t IT *‘ 33 '>!v' ; 

■iis'- , ' ' ^ 393 ' j 

T here was a ijueftbn m the. caufe between Mr. Gra- 
f>am zndhoTd J^mdoaderry^ whetht^,. Lady Londondertjy 
now the wife of the pfaintiiF, but originaUy flic wife of the late o» hee ; 
Lord Londonderryi was intitled in her own tight^ or a$ p^tapher^ ' 

nalmy to particular jewels hereafter mentioned. cnafid^red »$ ^ . 

gift to tbigfe^ ’ 

rate «fe of the wife* ani ihe is mtitlc 4 to diem ia Iwt «wan|^^ 

Firft, as to diamonds giveri her by ^Gdvemor P/« her huf* 
band’s father, and tyhich were a prefent to her on the marriage 
W'ith his fon. ' , '>>; ' 5' 

Loud Chancehor, ' »■ 

This court of latter years have confidered fuch a prefent as a 
V |:tftto the feparate ufe of the wife; and! am of opinion £he is in« 
titled in Her own right. ' 

■ The next tjueftion.was as to four diamonds fet about die pic¬ 
ture of the late f^ent of France, 

Lord Lon^ndeny returned fifom France^ and delivered thi« 
pl^re to La4y Lmdonderryy and faid at the fame time it was a 
prefent fent her by the regent of France, 

If this be confidered as a prefent from the regent of Pr^neCy a hyn 
it fall's under the fame rule, for being a prefent by a ftianger tis 

during the coverture muft be conftrued as a gife^tp her fepar^ 
ufe, though. 1 do not think it fp clear a cafe as the other. w « 

• ' ■ “f ift^w 1^* 

.<rr rateafe^ t])ou(;ii;aot |i>«Iew.|c^ajd».<n^. 

‘ ‘ •' ' , ^ '’4 ' . ' 

There hdW been fevera! cafes. 

JJ/f-/. Hungerfer-iTs cafey which wai money aj^ir^rlated ft* 
lier feparate ufe, and decreed to hey. . j, 

- Ahother cafe of the late Count^s l>ohartf Sir 

Several trinkets were given heir by in hS'life- ' 

and determined to be her feparate ^ V. 

'■'';jr‘Wp cafes “in my time 4 the fill was* iElJ^nr yierfdil femah . 

July a, *738, I T^Atk. 470. there wt^ gujeftions, oheh| , 

refpeflt tttoo/. S^uth-fea annulpfs, thi^ huftaiid had ^ 

tyanslmii^in the name of his wife j the other as to jewels, £?c. 
given ,|v die plaintiff’s wffe’* l|^r to the wife*, ' :, ' 

(fl Sed vide Ridint v. \ atOty S Vol. log,. 

A a,.a ' ‘ '^\'#wai 
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Where ahufband 
(•xpref ly girts a 
thing to a Wife 
be worn at 
ornaments of her 
peribnonly* they 
are to bt tonft» 
dered mrriily as 
faraphtnuha. 


A huAtoid isuy 
alien the jewels 
a wife weers for 
the ornament of 
her perfoiit ^ 


C 19 ? 1 


If a 1 olband 
pledges the 
Wile’s ^araO&eyv 
mJta^ and le^s 
^rufhcieateAakC 


m 

CASEiS Argued enid Determinea 

I was of opinion (he was intitled botE to thd Beuth-fea ait- 
nuities and the jewels* becaufe I confidercd them a$ given to hot 
feparate ufe. 

The fecond cafe was heard upbn the ipth of November 1740^ 
Brinkman verfus Brinkman. 

Certain pieces of pkte were given to the wife immediately 
after the marriage by the hufbaud’s father j I was of opinion 
they were to be tonfidered as gifts to the wife for her feparate 
ufe. 

Next as to the diamond necklace that underwent feveral al¬ 
terations, but mull be confined to fuch diamonds as Were in it 
at the time of Lord Londendirryh ^ezth. 

This IS not to be confideicd as a gift merely to the feparate 
ufe of the u ife, 

1 have indeed admitted a hufband may make fuch gifts, but 
where he exprefsly gives any thing to a wife to be w'orn as 
ornaments of her perfon only, they are to be confidered merely 

paraphern.diai and it would be of bad confequence to confidcr 
them as otherwife; for if they were looked upon as a gift to her 
feparate ufe, (he might difpole of them abfolutely, luch would 
be contrary to his intention. 

But this will be the fame thing as to Lady Londmdmy*$ in- 
teieft, if it can be proved {he w'ore ihem as the ornaments of her 
perfon. 

It is not iiecefl&ry to prove fhe wore tliem all times, but only 
upon birth day$, and other publick occafions, whieh it has been 
proved {he did. 

I am theiefore of opinion flic is intitled, unlcfs die objcAIon 
fliould prevail, oi the’ alienation by tlie huiband in lus> life¬ 
time. 

For 'tthaictei jcvieU a wife wear, for the ornament of her 
perfon, the huiband may alien in his life-tinif (1). 

But I am of opinion the adt Lord LornKuderry did amounted 
not to an alienation. 

The diamond necklace w’as pledged as a collateral fccurity for 
1000/. borrowed by hord Londondetryy o{ Mr. Middutont and a 
bond given at the fame time, which Ihcws It was intended as a 
perfonal fecurity from himielf; a power Hkewife was given to 
Mr. Middleton^ whilft. Lord Londotidtrry wabout of England, 
to fell the necklace for 1500/. 

This does not amount to a falc, but onlyn neceflary power in 
order ta reimburfe IMr. Middleton, when fold, his principal and 
inteteft. 

But it wav Itot fold, and tlieiefote at his death flood only as a 
pledge. 

I am of opinion, if a hufband pledges tlie wife’s paraphernalia, 
and dies, leaving a folKcient eftate to redeem the pledge, ami pay 

to icdrem the pledge, jbe Uiottdsd to hive it redeemed out of his peitbiul cUatcl 


(i) Bymre t. pr/ffan, ante 359, 



in tltt Tlm« &{ Lord db^OeUor HA&O’vi^ciet. 
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all his debtSj (he fhall be incited to have it redeemed out of the 
hufliatid*s perfoital cftatc. . 

The cafe of Tipping vcrfus Tipping in i P. 730, is a ^*to 
much ftronger cafe ; that the right of the wife to paraphernalia is parapbemtUa 
to be preferred to that of a legatee j a leading cafe, and has beeft “ P^wred 
followed by the court ever fince (i). * 

Suppofc Lord Londonderry had given this necklace to a lega- AsthedUmonii 
tec fpecilically, the legatee would h^ve been intiilc I to come 
into this court to have it difmcumbered» and the rigiit of the tonO^Jrj u 
wife U fuperior to that of any legatee; and therefore I declare aa 

flie is intilled to the necklace, and as it has been fold file is in- 
titkd to an account according to the value at which it has been ^whichitbas 
lohl. 


( 1 ) Sttclfm V. Corbet^ anle %1<i% 


Bmfin verfus Gib/ony November 26, Cafe 134. 

I 

A Bond was given by the plaintifr to the defendant, who i,ond gives by 
was a hair-merchant, as a fccurity for his fervice and the piajutiff w 
behaviour in Flanders as an agent for the defendant in buying; 
hair there j the plaintiff was to ftay abroad till a certain mercb«a,M« 
leafon, and as a fccurity for his performance of the agree- fteuriry fiw faj$ 
ment he depofited a hundred pounds in the hands of ilie de- ^viw'in Km- 

ft'udanr, dot an «» agent 

for bu>iag hair* 

and a&curity for hin performance of the agreement dcpalitei] xoo/« in the defendants handi. He 
bought only 5 A worth ofhur, and teturned to Rigland b( tore the time ogiicd. ptnaltj >,«nn»t ht 
darttd hot, httjufe thit it a iondtQi fervice ea/y, and difftunt fism a nomine poence m Ittifer tofrrvept a 
Itnuntfttm ptvwttg. 

The plaintiff bought but five pounds worth of half for the 
defendant, and returned to £;/g/frwrf before the time agreed be¬ 
tween them. 

The bill was brought for fifty pounds a year agreed to be paid 
by the defendant tor the plaiutilf’s trouble, and alfo for the 
depfit. 

It was infilled for the defendant this was a breach of the plain- f ^ 
tilTs duty, and a forfeiture of the bond, and that the defen¬ 
dant has a right to retain the hundred pounds in fatisfadllon of 
the penalty; and that this court will not relieve againll it, for 
it is the ftateil damages between the parties ; and they cited the 
cafe of lioy vcrfus rXe Dale of Biaufort, before Lord Hardwicie, 

June 1741 (t), and likewife compared it to the cafes of wwt- 
ru poena in Icafcs. 

Loro Chancellor, 

1 cannot decree this penalty here, bccanfe this is a bomi i(>T 
fcrviccs only, and different from a nomine poena in leafety to pre¬ 
vent a tenant from plowing, becaufe tliat is tho ila^cd damages 
between the parlies (aj. 

A 

» 

See Aktt V. Doit am t a«o. 

A ^ 3 Nor 


(1) Ante 2 voh 190. S. C, 



39* C A S fi S attd Detemincd 

INntoir f. Nor {$ it like tUe cafe of !)onds given a fccnrity not to dc- 
fperfon *« rcvcntM!, becaufi; thijrc, where a perfon is guilty of .i 
Is guUrjr df« breach^ it is coniidered in law as a crimcj and this court will iu<t 

^achofa bond 
Kiven at a f«cu> 

jdtf jiot to de« , ^ ^ 

fraud the levenu** oouit wtH not relievt againft it| becatiie it is confidered at law as a crime* 

The court in Here I canuot decree the penalty, but muft dirc£t an adion 
this ctie can at law upon a quantum danmifeattts, to try how far the defend- 
Sio?damnified by tlic plaimifl’s non-perlormancc ol the 
upon a jpnm/oM ifervicc* 

JalttMt/cOtMif to 

try host Ar dte defendant ha* been damnified* 

Lord Hardwiele recommended it to the parties to agree it 
upon the following terms} that the dtfendant Ihould pay back 
only ninety pounds of tlie dep >fit, an.l tlic bill to be difmiflcd 
without coils of eitlicr (id** $ wlnJi was a^ictd to accordingly. 


Cafe 135. 


Lampley verfus B/swtrf Nivember 27, 1746. 


A-Jt.ytf her aNN Hough by her will fays, *‘I give to my i’icces Franres 
w nuwa^* the wife of Lampley^ ,• • Ann Bi.wei^ 

J'.L^aad H.F. ** both in liarbadoes, each me half of the pionuLt ot bank Itock, 
each one halfof “ aitd to ihar tjfue^ and if either of them iliall happen to die be- 
taXftJek/fttd ** legacy become due to her, and Uaoe no iffue^ the fliare 

rv tbitetjue, and “ of her fo dying fliall go to the furvivor,” 

If either ihail 

tapMn to die bc&ie the legacy became due to her, aniUaitmiJfut, the fhare of hir To 1,111 fli.llgo 
to the furvivor F. L. tUU before dir tifUtiix, 1 a>i m a fon, who h > htourht hi bill i 1 a mi ci, of 
the produce of the bank ftock.. 1 hr words ltui,r m tgut to Sni 1 . > /' X. 1 /(. m> tjjut n h ume 
of her death, and art relauvc to a’ly child ihi kga'ei inifcli h4vc*ihi!i *tjLh, xiid thcitioit a uioiely 
of the produce of the bank ftock was decreed to the lo 1 of i-. X. ( 1 ). 

Francit tamphy had a fon nt Mic time of tl.c devife, and died 
before the teflatrix, leaving a fon, the now pUiiit'fl, who bungs 
his bill for the moiety of the pioduceof the hmk-tlock. 

I 397 3 Jirowmug for the plaintiff cited WtliTs nfe, 6 Co. i 6 b, 

and infifted a dcvilc to the mother and her iffuo makes it a joint- 
tenancy, and that, as he has furvived his muthei, he. is become 
intiticd to her tshole fliatc. 

Ml, Solicitor Gcneial foi the defendant, who i* the rcfduniy 
legatee, infiftod, that tlie tonllrufhon mull be the fame, as if 
blrs. Ltttnplcy had furvived the teftatrix. 

There is no bequefl: to the anceflor for life, and ihereforethc 
dnltlitn cannot take by way of remainder, and (,oiife<juently it 
wouM be contrary to t^e meaning of the ttftator that the ifluc 
(hotUd fake. 

As it 18 to both the nieces, and their iffue, the word t£lie tr.u 
be a word of hmiution only. 

in r.ffc file die and have no ijfue^ muff roeun to go to ifluc 
' generally, 


(1) The itador is referred to Uodgijon v ante 2 vol. 89, 


'Phaf 



in the Time of Lord Chan^llor Kard^cke« 29} 


r 

That the rule laid do-sru by the plainti^F*i^^ connibi is wrong*^ tAMfi-iY 
and infilled that a dc\ ife to wf. and his Un!u;> thongh has ifiue 
at the time, is an eftaic-taiU 
Loro Ciiancsu or. 

Such a conltruAion mnft bf* made, as that the plain intention 
may take place, fo as it be confillcni With the riUcs of law, and 
fuch a conftruClion m.iy be made as ib not at all repugnant to the 
rules ot law. 

The Mord i^/e is capable of three fenfes. 

In one fenie, as a word of dcltription to take in Jointenancy* 

In another, as a word of limitation. 

And in a third, as a dcfcriptioii of the perfon in remainder. 

I am of opinion it is not the to take in joiiituiancy, be- 
caufe the devife is /■» /^vm and thar iffue. 

It is true in Wtld*s cife the word thddw&s conflrrued to give • 
him a jointen uicy with the parent (i J, but that I'eterminarion was 
before it bad been fully lettlcd, that the word iflue was as proper 
3 word of limitation as heirs of the body; as in the cafe oiKtng 
vcifus Melling^ I 314, 225. the ground of the judgment 

in Wdtfs cafe was, taat rheie were no words to Ihew tluy fhould 
tike by limitation. 

Butmtbeprefent cafe here are words to fiicw the iffuc fhould £ gpg J 
take after the death of the mother. 

The woi ds leave w tffue, arc relative to any child the legatee 
might ha\L at the time of her death. 

If it llood barely upon the words to A, and her iffue, or to of, 
and her hens of the body, the firft taker would Ime the whole, 
but it is II t meant in that fenfe. 


** And /1 if her of them /hr ll happen to diehefoteihe legacy hiemti 

due to /><>, and Itaies no the Jbare of her Jo dyng Jhall go 0 

•* thefm ot oor.** 

Wiat IS the meaning cf this contingency ? 

The will w'as made in Engi^id, and the legatees lived In 
hndoet\ and the tiflatrix touldnot know at that difiance but both 
might have iffuc. 

The legicics veiled immediately, and therefore it w'as intended 
to fcLure them to the iffue, if tlic patents dn.d in the tellatiix’s 


hfe-time. ' 

Suppofe Mrs. Latn^ley had died Without leaving Iflue, would 
not tins luve been a good devife over to the furviveu of the ii.^nto>?. E. if 
iiittcb? therefore I am of opinion this was a contingent Hmi- 
tnlon to the other niece Ann Bitmap if Mrs. LampUy died the *h«lWw 
without iffue, and the whole did not veil in the firll taker; and «« veft k 
according to the refolution in Forth v. Chapman^ i JFms* 663. hu* to 

ought to be confltttcd leAving no tjpet at the time of the death. the afoiBOcm w 

tonb verfttk 

Ckefaua ou^ht to k confined katnug m jffbt at tba |iiw eftbt Jmk. 


In that cafe it was a mixed fund of both real and perfonal 
cll ite, the prefent is (Ironger, as it is merely a pcrfhnal chat* 
tcl. 


(1) Sp Rufar V. BtadffJ, ante * vol. aaoo 

A a 4 ' Th# 



Cases ArgMd and Determined 

Lamv itT ». The word leat/g Explains the Word ijui in the firft part of thc 

lE^towz*. devife to mean fuch zi was left at the time of the death. 

A> devife* to a There is nothing more eommoti than that fubfequent words 
heln Tnd ^ttr- defcripttve of the contingency 4Acplain the former j as a devjfe to 
%irii6 r if a man and his heirs, and aftewards ttftator fays, and if he ihall 
Mrh«!r4*<>t hlv** Without hcirs of his body, controuls it to an t date-tail} fo 
b^y, tiii* con., here the fubfequent words, if the lhall happen to die, and 
trouis it to an leave ftp tjae, confine it to leaving no ilTue at her death, and 
oftate tatl. generally: his Lordfliip decreed a moiety of the pioducc 

of the bank ilock to the plaintiff, tlic fon of Mrs. Lamplej (i). 

(i) Re^. Lib B. 1746. fol, 74. 


DarJey verfua Darlep^ "December 6, 1746 (i). 

Bill was brought by the plaintiff for two legacies of 50 /. 
and 50 A lett to himfelf and Lis fiftei under the will of 
grandfathei, and for the iiitciwd 'trat has been made 
thereof. 


A 


Cafe 136. 

E 399 3 

A bill wai 
brought by the 
Blaintilf tor two 
fegjeie!.o/5of. 
htc to himfelf 
and his filler 

under their grandfather'a will, and for the interrft made nfdiem ; the defendant, who rxicutor to the 
plaintifi^t. faducr, mfiiled onbeingalinwcdio;/ for putnng out the pUinrifi intice, anO 50 f. far 
the mainten nice and cloathing the filter. jtfMltt eann«t a Jigaty Uft by a itiaitw fo » chi'J tn ibt 
meietaignce of fifth sMd) ntr can bt fvt bm out m a^fnntKt vtttb the money afijtng from the Itgmy, 


(i”) The Mafier of the Rolls in Lee v. 
Pruaux, 3 Bro, Cba. Reft 381. dates this 
cafe from Reg. Lib. A. 1746. fol. 263. 
thus. The caufe was heard upon the ori¬ 
ginal andfuppleiaental bills; the latter of 
which chargeia' ** that the plaintifPs fa- 
** ther was a man of no fubfl.nce, and 
**incapal^eof maintaining himfelf; which 
‘‘ made the plaintilPs grandfather averle 
*• #0 the match ; but he aftefWards con- 
** footed upon the plrintifi''s father alTur- 
^ tug him, chat he weuld not intermeddle 
with any part of the eftate or effedts, 
“ he fliottlH attet the marriage think fit 
** to convey; biit that the wife Ihould 
*' have the folepowei of difpofing thereof 
“ by will, or any other mode of appoint 
nient: that the plaintiff’s grandfather 
“ being poiTe^cd of the term of looo 
*’’• yezri in certain preniiies in the bill 
mentioned did by indenture dated 7,oih 
“ ObHher^ 1708, j|i|i made between him- 
fclf and pUiAm’’8 mother (though a 
ferte iR i.onfideration of patu- 

** lal love bhd affcelion and her livelihood 
** and future iupport affagn a moiety of 
« term io the mother her executors, 
** Ac. to hold from hi* deceafe, Upon 
“ the death of grandfather, the plain- 


tiff’s father at knowledged, that he 
“ had given the mother p'lwer to make 
*' a will, and particularly that the father 
had by an inflrumenc in writing .ad 
" W/ifti, 1711, promiled to pay aooA to 
“ fuch perfuR as flie Ihould by Will ap- 
point ; and upon iff uAg. 171 q. he had 
“ alfo given her ? power to devile 10 oA 
** as Ihe might think fit, and had fub- 
♦‘jefted himfelf to pav the fame, upon 
** the 26th, -fie mother made 

“ her will, and gave in purfuantc of ber 
“ ponutr to the plaintiff the moiety of the 
** afprefaid term, and the refpedhve Aims 
^ of 200/. and leooA That the plain- 
“ 'iffdelivered the will to the defendant 
“ J. Dmlt\ to (hew to his father, which 
“ he did; and that the father having 
“ confidcred the faid proviiion as quite 
*• fuffitient, left the plaintiff only i s. 
In A bill filed againfl the farhi*r in 
hi' life, time, the father admitted by his 
« anfwer that he had been informed, that 
the mother had made fuch will, but 
fubmitted whether flic had a power la 
“ to do without his confetit; but it did 
** appear that he had made fbme agree- 
“ ment, that Ihe IboulU have a frpaiate 
” effate. The fon Dat lij, by Ins an- 

Cmt 



in the Time of Lord ChMseellor iLiABWtdKft* 

The fifter’a legacy he claims by alignment from her. 

'rhe defendant infills he is not obliged to account to the 
plaintiff for principal or interefi;* one hundred and five pounds 
being expended for putting hiJn out apprentice, and much 
more than fifty pounds in the maintenance and doathing the 
fifter. 

Lord CHANcrtLOR, 

Where legacies arc given to a child by a relation, a father can* 
not make ufe of it in the maintenance of fuch child, but mufl. 
provide for him out of his own pocket {i); nor can he tet him 
out in the world, or put him out m apprentice, or clerk, with 
the money arifing from the legacs, and if he does it, he ihall not 
be allowed it. 

There is another qiu'fiion in lelation to an eftate given to a Wherein «fbai 
hufband for the Inhhhoed of the wilt, s^luthe^ this ought to be the 

confidered as a feparate trufl for the ufe of the wife. iivchhoodot thiB 

he niiyiw 

cdnhtlerr*! as a truftec far hi.r ieparate wfit* 

A 

I am of opinion that, where an eftate is given to a hufband for 
the ufe of the wife, he may be confidered as a trullee for her 
feparate ufe (a). 

T tchiucal words arc not ncccflary to make it a feparate truft, 
for the word livelihood is fufficlent to flicw tlie intention of the imI wwJj 
giver, that it fliould be to her fJe andfeparate ufe, ’ nccLflory (j).’ 

'I'lic hufband in his life time, by note under his hand, dated 
ihc aad of Aprils *7*Ss or in the natuie of a certificate declared 
his wife might difpofe of the fum of tuo liundred pounds in fuch 
manner a» fiie thought proper. 

She furvivcd rhe hufband, and by w ill difpofes of all fucli goods, 
cliattels, lAc. as Ihe had a power to difpofc of, C 

I do not know of .my cafe where it has been held, that a 
mere voluntary promife of a hufband to a wife, and executory Umi « mere 
only, has been carried into execution by this court, for it is a 
nudum patlumt and would not be can ifd into execution be* t^ 
twetu flrangers; and therefore his Lordfhip feemed to think it and ea'cuwre, 
ought not, where it is a promife only from a hufband to a only, fliallW 

5 ^ ^ <*tiud irttors- 

rvituat. by du* 
court. 
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fiver afterwards infifted, that there 
never was any fiirmal power delegiu d 
** to her by the father, except by lettci 
** in the year i y i i;, and that if tuch lettet 
*' was to be (onliderad M giving her fuch 
a power wuh refped to the 200/. and 
1000/• that the fame ought not to be 
“executed; as the father fubfequent 
“ thereto executed a bond jh full dif- 
** I barge, by way of dcfi»a*anc© ot any 
“ furli inArunient, and completdy an- 
nulled the other power. By the dc- 
♦* tree, the origi.'ial and fuppUiaental 


** bills, as far as the fame related to the 
“ moiety ot the term mentioned in the 
“ paper xad. April 171J. and the rood 4 
'* in the letter of the 9th, Auf»/f xycy, 
“the 20 o 4 in the indiument of axd, 
“ Apt il 1715, were difroifled.” 

(1) Kmlti V. Butler, ante bet, note. 

(2) f\ie Hftrvry v. Harvey, % P W, 
125. Bifiatt V. Davh* t P, libi 
Rotje V. Budiltr,Bu*h. i%y,fyiielv, Hopi^ 
ante t voi. <;62, 

(3) Fide Lee V. Pneaux, 3 Br«, Chet, 
Rrp. %tit,Tyrttll't$ Hope, anti sVol. 3b}. 

' **Lard 
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tjMMr n «< Lord ChanaOot ordered that the bill, (6 hr w it fecks relief 
0MxkY. fgy (jj,. of aoo/. mentioned in the paper dated the aad 
otAprilf 1715* do (land difmiil^} and further ordered, |jthat 
it be reined to a Mailer to* compute interefl. on the legacies 
** of 50/. each, given by the will hi John Vincent to the plain- 
tiff Theodore Darley^ and Ehzabeib Darley his HUer, from 
the time they telpe£lively atuined their ages of li, nt$per 
** etni. per ttnn. and that what {ball be found due for principal 
•* and interell of thefe legacies, be paid by the defendant Vincent 
•* Darky to the plaintiff^ he having admitted aflets of the 
father for that purpofe; and alfo to take an account of 
** fuch intenft as was received by Theodore Dariey th'* father in 
his lite-time, on any of the principal fums, part of the trull 
ellatC; and the d«. fcnvlantJMr/cp, executor of 5 r/e"d»r 
•* Darkyt is to be charged with fo much as fit ill appear on the 
“ faid inquiry to have bcui got in by Theedote Datby the father, 
** and anfwcr the fame, and alfo the intcreft rcceh cd by the 
** faid Theodore Darky belonging to the trull cllate ; and the de- 
fendant Vmeni Darby is to be charged M-ith int'crell for fo 
** muchof tilt principal fmns of thctrull money as wasirccivedby 
Theodore Darley^ and not applied according to the trull; and 
the Mailer is to diAinguilh and afeertain what was due, and in 
arr**arfoT intereA of the truA. money at the time of the death 
“ of Sarah Darky the plainttA*s mother, and what was lo due 
upon arrear at licr death to be paid to the plaiiuiA Darky J’ 


' Cafe J37. With velfus MarJIjaE, and others^ Decmhr 6, 1745. 

' J ^ 

tVlieikc cwfe H E bill was brought by the plaintiff, as afllgnce of 

it»n4s oV«r im jL Knestt a bankrupt, againft tlic defendants, to account for 
^ money, which the bill charges they have rcecivcd of 

l«(^r>Mcaa.“ Knott fmce bis bankruptcy. 

jiD( Mocecd 

«n) other onicf thr jihlntlfl wiJi Aibinit todifmii* his lill, u ‘o diofi detendtnu «)>o«e 
iatfropfxiy hroushc betore the couru 

Some of the defendants being agents only and not principals, 
the caufc was urdcied to Hand over in order to make the piinci- 
pals parties. 

Mr. IVdliodHtmi tounfel for the plaintiff, would have gone 
on agaiiiA: another defendatit, as it was a diftin£t claim from the 
reft o{‘ the defendant^) *, but Lord Hardwteke faid, where a caufc 
ilauds over for want of making feme defendants parties, you 
f 401 3 canhot proceed againft any other defendant, tjnltLthc plaintiff 
svill fubmit todifmilsbi^bUl, astothofe defendants who are im> 
properly brought befora the court. 

ItUnotofaa’to His IxirdAiip faid, that it was not ufual to bring a bill here 

4*^1 rSa * demand of this nature, when you may recover at law, 

fur nioi.ey re'. ^ 

f 4 hankrapt Alice hfi bank ruptq, whesjou roiy toCQver at law, pimrUe.i you employe the 
}Hi|t>utohur<uiV{(i ihc mahiry of the bankrupi had notice ta hti L.r.h. aud mi uc^i^n (flMir 
1. tJbr piOtti o.)efoi ihtoinont/. ' 

iirotith (1 



4 

tn the 'tiriite of Lord Chancellor HaRdwickIB* 401' 

provided you can prove the perfon who received the money of 
the bankrupt had notice of his being a bankrupt [D i but if mull * 
not be in an aflion for money had and received to the ofe of 
the aflBgnce under the conimillffon i becaufe tltat would aihrm 
the contra£t} but an a£^Iou of trover would lie for this mov 
ney (a). ♦ 

* 

(1) HU Lordihip ordered Marjhall to Ktg. Lib B, 1746. fol, |j|a. 
pay ttl admitted by his anlwer to have Fide billm v. Hjdtf ante S 

been received by him of the baiikiupt* 128. note i. 
to the adignees under the commiilion. 


Barrel verfus Geie ahd Umfrewticf December 15, 1746. Cafe 138. 


T he bill was brought for a fpecific performanc; of 

agreement, wluch was depofittd in the hands of the dc- trtfpjis^eiiTOitte 
feudant Uit^rnnlle, by the mutual confent of the platntiffi and * defeudanfm 
the defendaiu Sir Samud Gore ; GmfrevtUe too was the attorney 
who drew up the igreem^nt j fome difputcs arifiiig afterwards he i» not*iate- 
between tlie pl4«ntifF and the principal defendant, the plainthT la the 
font his agent to IJmfi en'dhy to defirc a copy of die agreement} hut there 
he told him he would nor give him one, for it was no agreement he eannothc ex« 
as he had not been paid ior it) at another time threatened he »|n‘n«d for ih» 
would burn it *, and at a third rh it he would dedroy it j and af* ****‘"“ * 
terwauls m breach of his trud dthtered it up to the defendant 
Sir S^wiuel Goie, • 

At the hearing of the caufe, the defendant Sir Samuel Gore 
olFercil to read the depofuion of the defendant UmfrewUe^ in 
order to prose it a conditional agreement only, and fur other 
purpofes 

The plaintilTN counftl objcclcd to his evidence, as fwearing 
to cxcufe himfelf, and being hkewife to piove fa£ts diredlly con** 
trary to his anfwcr. 

Lord llurdnvuke allowed the objection, and f.iid, to be fare, 
even at I iw,you may in an aftion of iierpafs examine a defendant 
in favour of another defendant (i), where he is not intercited in 
the event of thecaufc, but tiicrc he cmiiot be examined for the 
plaintilF, bccaufc by making him a party to the action, the 
plaintiff has precluded luinfelf from the benefit of his evi* 
denee. 


'fjiis court goes farther, and you may not only read the dc- lathi*courtyi>a 

pofition of one defendant for anoUier, but for the plaintiff like- may leid ^ de- 
‘ . •' * pofiooo of a dc- 

'*^**'' * fendant for tl>« 

plainuir Ukowife* 


Yet if the defendant, who is offered in evidence for ano-If the defendmt 
thcr defendant, may not neceffarily, but by ppfiibiliiy only, be 
hable to eoits, this is always a reafon for roiiring Ina eiultnce ; to eofti^ Thw m 

a rexf>i| 

for Kefuung hu eindenccp b t.4ufL be u Twcdting to ex^ui^* hi nfdf* 
^l) nje PJdeek v. Brovin, 3 P. W. aSiJ. Jdtjftwgak v, Didd, Anb. 58 J. 


3 


bccaufe 



CASES Argued and Deterfiilned 
V, beeaufe he u intereftedfo far as to he ^vearuig to exeufe ium. 

Oo«. fgjf. 

• fo Aough it is objcfted here by Sir Samuel Gor/i counfcl, 

hii^eifi proper Aat Ais is bringing him befdre the court wiA his hands tied, 
'P*rty «9 the fop no oAcr > 067(00 was ptefent at the time of Ac agreement, 
* between iR»m/and (Sr«v, ibx yet I do not Ainfc 

(liecoft«,tho* even tlus is fuflicient tO intitle the defendant Sir Samuel Gore to 

depo(ition, for if a perfon will aft in fuch a manner as 
tient, to make himfclf a proper party to the caufe, and liAle prima 

ruiemuftprcvtii facie to Ae cofts, Aough he was the only perfon prefent at the 
read yct the ruIc muft prevail againft his depofitiott being 

»a eviitnee. read as evidence, and his Lordihip determined accordingly. 

V 


Calc 139. Moon verfus Moore^ Rehearing^ December irt, 1746. 

■n'bere legaciw A Pcrfon by his w'ill, in 1713, gives legacies chargeable up- 
srechwfsduppn Jt\. on a Icafehold eftate determinable at Ac end of ninety-nine 
*n?iBter*A**- and direfts intcreft to be paid upon thofc legacies from 

rracdMlrepaM, Ac year I720. 

Ulc court in thii 

etfe allows the legal uiterefi (t). 


At the time of making the will intereft w'as at fix per ceatf and 
reduced to five at Michaelmas^ • 714‘ 

At Ac hearing of the caufc, there being mortgages upon the 
leafthedd, Ac Maftcr of tlic Rolls, fitting for Ac Chancellor, de¬ 
creed the legatee’s intcicft only at the rate of four per cent, upon 
a fuggefiaon it was a deficient eflatc. 

It was re-heard as to this point only. 

Lord Chancellor altered the decree fo far, and direfted fve per 
cent, interef upon the legacies } and faid, though charged 
leafehold eftate, yet it is Ae fame thing as if it was to come out 
of Ae perfonal eftate at Urge, and Ac court in this cafe alw'ays 
allows the legal intcreft. 

*|'^*i* ***”‘** But if legacies are charged upon the real eftate, Ae court 
the red eftitc, Atefts four per cent, only, on account of ns being a good fecun- 
ihe rule of ch<f fy for Ae principal, and the rule they have conftantly gone by in 
this latter cafe is to give one per cent, inteicft lefs Aan tin 

left than the le. legal, 
yri intcreft, as 

lUt a gued fecurity for die piir.cif J. 


(i) Vfdi. Guillan v, Ihlltmd^ ante X vol. 54.3. and note. 



In the TIiik of lord Chancellor Hardwicks* 


403 


JSntt verfus Fcrctr and ethers^ February 3» 174,d» 


Cafe 140* 


P REVIOUS to the marriage of George Savagb widi t» ikit . 

Frances Forcer, articies were executed bearing date the 
t ith o( Qj^cber, 1740, between Framis Forcer and Frances his 
daugltter on the one part, and George Savage on the other part i etmtota* to ptf 
and it was thereby covenanted by the father of the intended wife, 
that at the folemnization of the marriage he would pay one m^niage, «n4 
thoufand pounds to the hufband, and that his heirs, executors dut hit helm,' 
and adminiftralors fhould |>ay likeuife to the hufband, his ex- 
ecutors, adminiftrators or afligns, fix months after tlic death wife toLebuf- 
of the fadier, the further fum of five hundred pounds, as tlie 
renuinder of the marriage portion of the wife; and by the fame aft*Ahe 

deed the hufband contrafted that he would give fecuiity by fpc- fatbnS demit, 
cialty, covenant or obligation, that in cafe his wife furvived him, the 

his heirs, executors or adminiflrators, within fix months after life's portion, 
his death, fhould pay her one thoufand pounds, and Ukewife Aftmtefethcr- 
that file fhall be intith-d to furh fliart of his ptrfonal eflate as the 
wife of a freeman of London would be. being indebred 

to the 

adgoj the 500/. to him a? a fecuri’-y for the drbt. Iftt rxeeutrix of the tui/i't father MrtSltd n accomt 
for th* 5 ^ 01 , to the pUtnttff, at it u>.vtr was fbt ptontj of tbt wife, but a debt due U tbt bujbaeid htmj'lf 


The marriage took eiFe£l: on the i ith of November and Uie haf» 
band gave his bond three days afterwards* 

George Savage is now a bankrupt, but before the bankrupey, 
and after the death of his father-in-law, being indebted to the 
plaintilF, alligncd the five hundred pounds to him as a fecurity 
lor the debt (1}. 

I'he bill is brought by the afBgnee of the five hundred pounds, 
againil the executrix of the wife’s father, againfl Savage the 
bankrupt and his wife, and tlie aflignees under the commilfion, 
for this five hundred pounds. 

Mr. Solicitor General, counfel for the pkintifT, inGiled tiliat 
this is out of the common rule, that whoever comes here for the 
•wifet fortune, muji firjl nuthe a premifion for het , becaufe that rule 
has been confined to perfons who Hand cxadly in the fame light 
with the hufband •, but the court has diftinguifbed where the 
platntifF has been a creditor of the hufband for a valuable coil' 
fideratioa and h ive decreed for him without obliging him to mske 
any provifion for the wife. 

That tltcre is likewife this fiivouraide circumftance for the 
plainttfl^ the five hundred pounds was not to be paid to Uie wife, 
or her feparatc ufe, but to the hufband himfelf. 

lie cited Jevfn verfus Meul/on, the aytli of OBohr and 6tli f 404 J 
of Dumhfr^ 1742, as a cafe in point. (See 2 Tr, Ath. 417.} 

(1) But hr hiid previoufly affigned it which there pow remained due about 
|o other perfons for ickunng a debt, of U 



C'ASES Detexmtnedl 

Itsi^Tir. Mr. Hidfovd of the fame fide cited Squih verfu* Wynn^ i P. 
»«•»«. ip'nit, 378. and Bemet verfus Davu^ % P. Wmt, 31 < 5 . and 
Mdner verfus C^mert <^39* and Qdand verfus Hlelatfdt Prtc. 
in Chanc* 63. , 

Mr. Attorney General, counfel for the wife of Grerge Savage 
the bankrupt, mid, that it was an agreement previoua to mar* 
riage, and entered into for a valuable confideratton, and execu¬ 
tory only. 

On tite foot of a contrafi: it is a mutual conGdcratlon, and 
therefore the court will conftruc it to be ftriflly carritd into cx- 
cution i And though it is no debt due to the wife, yet moves from 
the father merely in confideration of.tlK* daughter, and there¬ 
fore was a provifion for the benefitof tlw daugher and her children. 

Mr. Stniti of the fame fide faid, it was a rule in equity, the 
Icourt will not decree a hardfhip, and if it (houfd be determined 
againfl; the wife in this cafe, fhe muft in all probability ftarve; 
that this therefore is a reafon for the court to hand neuter, and 
not interfere in favour of the huiband. 

Fort the defendant was cited the cafe of burton verfus Benfm, 
Free, in (Jtatic. 522, 

1 . 0 RD Cl^ANCELLOR, 

This may be an qnf^ortunate cafe; but notwithftanding djc 
counfel fur the defendant the wife fay, 1 ihould not interpofe at 
all, 1 cannot in this cafe refufe to make a decree; for if the 
I court was to hand neuter, the legal intereft would be in the af- 
fignecs under the commiffion, and they would run away with it 
who have a kfs equity than the plaintiff, and therefore 1 
think the court ought to make fume decree. 

Confidcr it as if the agreement of the 11 th of OSiober and the 
execution of the bond on the 7th November, were all one agree¬ 
ment, and all before marriage. 

'flitti it would have flood as an agreement by the wife's fa¬ 
ther, in confiderttion of ads to be done on the parr of the huf- 
band, to pay, £?’f. f Fide the •words, ) 

The fiifl thing Infiiled on for the wife is, this ouglit to be con- 
fiidcred as part of the eftate of the wife, and that the court would 
. not let a hufband have it, unlefs he firft makes a provifion for her, 

£ 405 3 nor confequently Ute plaintiff, he Handing only in the huiband's 
' place. 

^re the wife Thofc cafcs are, where the wife has a demand in her own 

hufbanff applies to the court in her right, they 
»Qd th* will then take care of Cewrt, where there is no agreement 

marriai^ on thehr bthalf (1) i but Uiis never was 
‘H® mopcy of the wif^for her father has covenanted to pay itab- 
|itevMi|i folut^ly to the hufband» therefore is no part of the wife's eflate, 

hwfband himfelf. 

Will tie t«B of • The qneflton will depend upon the other objedion, with 
hw iaier^ regard to the agreement on the part of the hufband in the articles 

,. ptevioos to the marriage, that it is an executory contrafl, and 

• > 

(t) Fide v. Hfmlptt asfk a vol. 417. and the ca&i cited there* 



In th« TiflOA ^ Chancellof 4 Qj* 

the whole muft be deeveed to be carried intd estwution '»«»'»• «• 

for the benefit of tlie wife. «*«**- 

I wiU put tl\is cdfe t Soppofc the hufbaiid had not been 8 huAiaJ 
bankrupt, and had brought a bill agaiuft; the executrit of the 
father for a performance of hts covenants tinder the articleslj the 
court could not Invc tompclled the hufband to have done more 
than give the bond, and the wife muft have taien her 
chance as to the fiiare of her huftjand^s pcrfonal eftate, as any »int*ana«r^ 
<>tlu;j widow of a lii.em.in, fubjee); to the actidents of trade and “uJi 
hanbiuptcy; and the hulband might have laid, I gave a bond compelled l!^ 
three days after m.irriagc, and you hive aetjuiefted in it, and to do more dim 
therefoie nothing is lefj| executory, for 1 have performed the fndthf 
w'hole on my part. mutt h^vecaicm 

hr I ihiDtr as £d» 

cHt, /lure of hrr hubsuid's peifo al ciiitc, And hU all'jnec Ihall not b« in a worfe roniiition than hmUchU 


Thf n, if the hulband would have been it)titled, (hall an af- 
fignee fot a valuable Loiifidetaiion be in a worfe condition than the 
hulbant!, the ailignor ? There arc ra aiy cafcti where he has been 
held to be in a better condition, but none where he has been held 
to be in a woift- 

8o th«t ho\/ever unfortunate the cafe of the wife may be, 
theie muH: be a decree in favour of the plaintilT; for, as I faid 
li. fore, it I ftootl neuter, the allignees under the commiilion, 

%vho barely Itind in the place of the hulband, would take die 
whole, fioin an al%nee for a valuable confideration. 

Tluichirc Ins i..ordfldp decrceil the executrix of the wife’s 
father to account for the 500/. (1) to the plaintifir* 

(t) V/bich he dire^frd, to be applied plaintilFs detaauds, Lli. A. 
in the iirlt place to difcharge the debt iul. 2^1. 
due to the firlt aifignees, and then the 

Madox verfus yai,l.foa,f Filrujry 174b Cafe 

I N the prefent cafe, there were three obligors in a bond. Th«e oMigon. 

•bligee bring. 

Kie piinci|ia], and the ret<irr<.ntati<« «f one of the fuietiei before the Court, sndbyhiibill SaXiti, the 
iltitd ltdkjJ lulolvint i on the eiicumtUnves at tAn lafe, the objrAten forth* want ot ptutietevarr 
luhvl. 


The plaintifl', the obligee, has htpuiglit only one obligor 
before the comt, and the reprefefttative of inotlicr, but ntjit of tJuiS ’ 
third, beenufe the bill Hates that he is dead iufolvcnt. 

Alt ohje^lion w'as made for vi'ant of parties by one of the de¬ 
fendants, who infifted that the reprefentattve of Watfsnt th# third 
obligor, ought to have been made a party j for it is polBWfe he 
might have paid off the bond, or at Icaft, if before the court, 
might contiibute his part towartls payanert of the bond. 

The plaintiff’s counfel in anfwer fay, that all the defendants 
bcUeye, that Watjorif the deceafed obligor, died infolvrnt, 

and 





C A IS S At^ued and Densrmided 


JjAcxapH. 


Whet# a d'bt is 
Jjpiiu and&verii) 
'^e p] liAtiJfjnull 
tring each of the 
4ehton before 
l&e court. 
Debtors are In- 
titled to a con¬ 
tribution- 
Wheiethf debt 
it a fpecialtyt 
snake hath the 
Itcir aod exccu- 
SDf parties. 

Where die oWi- 
(ors are only 
fiiretiea, itisnot 
svpcedary to 
i^n|! them be- 
liw the court. 


[407 ] 


and that it appears in the caufc} die de/iendant Jachfin ’was the 
principal obligoor in the bond, fo Uiat the other two were only 
Sureties. 

Lord Chanceblor, 

The general rule of the court, to be fure, i«, where a debt is 
joint and fercral, the plaiiitiif muft bring each of the debtors be¬ 
fore the court, becaufc they are intitled to the alliance of each 
other in talcing the account (t). 

Another reafon is, that Aw debtors are intitled to a contribu¬ 
tion, where one pays more than his fliarc of the debt. 

A furtlicr reafon is, if there are different funds, as where the 
debt ib a fpecialty, and he might at ias|.fue eitlier the heir or ex¬ 
ecutor for fatisfa£llon, he muft make both parties, as he may 
come in the lall place upon the real aflets (2)^ 

But there arc exceptions to this, and the exception out of the 
firft rule IS, that if fome of obligors are only furetics, there 
is no pretence for the principal in the bbnd to fay, that the cre¬ 
ditor ought to bring the furety before the court, ualefs he liad 
paid the debt. 

The exception out of the ftcond rule !•», that if there .ire no 
pcrfonal aiiets at all, and this fad: appear plainly in the caufe, 
tlicre is no occafion to bring the reprefentative of that co-obligor 
befsre the court. 

But this is a fpecial excepted cafe, and tliercfore not within the 
rule. 


But fuppofe it was a common cafe, and the bill had been 
brought by the reprefentative^ of Manby, one of the furcties in 
the bond, whctlicr it is neceifary to make the reprefentative of 
Watfoti a party. 

As to taking of the account, it is quite out of the cafe, by 
admilfion of the defendants, that the bond is not paid, nor any 
part of the principal and intcrcil, fo that here is no ground to 
make the reprefentative olH’‘atfen a party, in order to aililt liint 
in taking the account. 

The other pretence is, in order for a contribution. 

It is admitted by all the anfwers tliat Watfm is dead infolvent» 
and therefore differs from the cafe of AJbhurj^ verfus Eyre (3),de^ 
termined before me upon a plea. 

For though there was an admiflion of infolvency in that 
cafe, yet it did not appear whetlier die principal or interell 
might not have been paid by the c«-obIigor, who was not before 
the court, and that was the reafon of allowing die plea. 

Tlieic can be no particular adminiftration to Watfon here, 
|br that muff be to a particular fubjed belonging to the effate 
of the inteftate, but asl^ is dead infolvent, diere can be nothing 
but a general adminiftratibn; and therefore, on the circuffancet 
of this cafe, Lord Hardvfkhe over-ruled the objedion for want 
of patties* 


(I) mUm V. Grifiib, t P. W. ii) Ante 2 vol 51. S. C. ante 341, 

' S-C- 

CaktH y. Hmocki m*t 2 voL 
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verfus Walker^ Jufy 19, \')^ 6 itef 6 ret 1 x M<^er of the Bjolh^ Cafe 142# 
fitting fur Lor 4 Chancellor. 

T H E bill was brought by the plaintifF as the rcfiduary 

deviCee of Mr. Dxer^ for a fpecific performance of an On evidence 

an agt'ceiJient a 

agreement. being cwiftfled 

by tlic defsnd-' 

ant, decrt’cJ lo be cariieii into execution, though the agreement vras proved by one witnels only, and 
policively denied by the dcr’ndjitit's anlwer (i). 

Mr, D^er being an incumbred man, had. In Ida lifc-timc (2), 
compounded with fcvcral of his creditors, and after his death, 
the plaintiff, as he dates it by his bill, came to an agreement 
with the defendant, to pay him 29 /. as a eompulition for a 
bond debt of 84 /. and indorfed it upon the back of the bond. 

The agreement was proved by one witnefs only, and pofitively 
denied by the defendant’s aiifwcr, but there was the circumflance 
of the defendant’s confeffing the agreement, proved in the caufe, {' j ' 
and fome other circumftances to corroborate the evidence of the 
IIii'tIc witnefs. 

'I'hc Majier of the Rolls ofiered to direfl an iffi to try the 
agreement, if the defendant clefired it, but the dLiL-'Kiant’s conh- 
fel declined it, unlefs his Manor v.vjoKI make an cr itr that Ins 
anfwer ihonld be read upon the trial. 

Two cafes were mcniioned \v] fuch an order had been Whe-ir it is o,ith 
made, one in 2 Fern. 554. Il>re/f/i verfus Rhodes^ and likewife o-»th, and 

rcportetl in Ei^. Caf. Abr. 229. i'hcve the defendant detiied uo- upo'r. Xpa^r^ 
tice of the plaiiuin'’s title ; the plaimilf proved it by one wdtnefs j r^'^- 

l.ord Co'ivper dire£led it to be trietl at law, but tliat the plain- , ' 
tirf Ihould admit the defendant’!, anfv/er to be read at the trial, a,), 

iiot as evidenes, for that, he faid, ii. eenkl r.ot he, nor ihouhl t'wer to be read 

they admit it to bs true, but fo that the defendant n i .'ht Iiavc "c.’/*:!" 

the bencht of Ins oath at law, as in this court, if it would weigh by die jury the 

any thing with the jury; the other cafe was lieforc Lord Hard- , 

' - - ^ tnrfji and of 

tlatil ,Uie pirty. 

againll oath only; the anfwtr was direiffed to be read at the 
trial, and the rcafon is, becaufe it is a means of trying by the 
jury the credit of the witnefs and the party, 

111 the prefent cafe, his Honor faid, it does not'reft fingiy 
upon the oath of the witnefs, for feveral circuraRnnees confirm not reft ifn^iy 

die witnelCg 

o'.th, liAt circumftAneg^ corraboratc what he {v^pM'S^ the court would not dire-ft the defendant’s aniwer 
fluioild be read at Uw. 


Walton V. Hohht, ante 2 vol. 19. 

'' (2) Affigncd all his cfFcdls to one' 
Daniel, for ;the benefit of his creditors. 
Daniel fuaUe the .agreement alluded to 
with the defendant, vvliieh was indorfed 
on the bond to this eil'edt; that Daniel 
would pay him a compofition of 29 /. as 
foon as he could receive it from the 
silate and clFccls of Djer, This acree- 

VoL. III. • B 


ment was figned by Daniel, But the de¬ 
fendant denied that 'he acceded to'the 
agreement as Hated in the indorfemeyit t 
but that he enrered iitto it upon cendL 
tion, that jOrfwV/would undertake to pay 
the 29 /. ahfoluttly. The defendant had 
afterwards obtained a judgmeat- upon ht» 
bond, 

* and’ 



4®® 'Oases Atgued and DetefttiTned^ 

OwiT T. and corroborate what he’ fwears, and therefore is not within the 
Atjtxi. cafea, and eenfequenHy he could not give any di;* 

regions here, that ilie anfwer ,of the defendant fliould be read 
at law. 

The defendant refufing to try it upon' any oihw terms, his 
Honor decreed the agreement to be aarried into execution by 
the defendant’s delivering up his bond to the plaintiff, on pay¬ 
ment of the 29 /. the fum he .had agreed to take in conipofition> 
for his debt, and gave no cofts of either fule ), 

(0 And his Honor decreed, that tion on his judgment. Rf^. Lik, B-. 
the defendant ihquld enter up fatisfac- 1745- fol. 424. 


Cafe 143. Dobbins Bbivinan, JMkhai'hiias Tcrmf 174<!?. 

If.lt. fuff«na TtE N RT RET NALLS covenants to fuffer a rcco- 

declares that ftscli recovery fliould be and enure 
enure to the ute ^hc life and behoof of hinifclf, his heirs and ailigns; and ia 
of hitnfeif, his and for fuch ufes, intents and purpofes, as by bis laft will, or by 
W^wh^tffes* mftroment in writing by him duly executed, he ftiould limit 
»sby his * and appoint, 
win, he 

ftiuvU appoint{ the weed may be underftnod disjunftivrly fist the H order, tofatisfy tlie Intention of 
the tetlator, who by his v^ll apyointod the recover) fiwuld enure to Ute ut'e of 'J, C. and J. D. and their 
heirs, on truft, 

'Hic recovery was fuffered. 

£ 409 3 Henry Reynalh by will {recking the deed and recovery) in 
purfuance and execution of, and according to the power re- 
ferved to him by the faid deed, and by virtue tiicrcof, and of all 
other powers and authorities belonging to him in that behalf, 
limits and appoints, that the faid recovery fo by Itim fuffered^ 
fliall enure to the ufc of Jama Ciithcroiv and Jo/eph Dobbins^ and 
Uicir heirs, upon trull, 6v. 

It was argued by Mr. bVilbral'anif that a ufe could not be li¬ 
mited upon 3 ufe; and as it was declared tliat the recovery 
(hould enure to the ufe of the covenantor, his heirs and afligtis, 
that this fubfequent limitation was void, and confcquently that 
he had no power to limit any ufes by his will, and as the with 
was intended to operate as an execution of a power which he 
had not, and there were no deviftng words to pafs the eilate a^ 
owner, that the dtate was rwt veiled in CUtherovi and Dobbins^ 

Lord CnaKCSLjUiOR, 

It is certain that r ufe cannot he llmired upon a ufe, but I 
thiiilt the wofd and mull be underilood disjunctively for the 
word c»*, which is frequently done to comply with the intention 
of parties (i) *, but if it was to be underilood conjunftivcly, I 
think the will would be fulTicicut to puis the eilate to CUthen'm 
and De^btm* 

(l) Pldt Road V, Sntlf, /tntt z vol. 645. 


For 



I , . I 

tti.the Time of tord ClumceSor IfAft&wicKE. 40^ 

For in a will there are nO’ particular words required to pafs D«***h« ▼. 
tkc eftatt, but any words that (hew the intention of the teftator ®*’**‘*^* 
are fulEcicnt, and the words in this will plainly manifell that the u^Jtrefuf- 
tedator intended that Ctiiherono Dt^m l^dlild have the ikicnttoaew 

ellate upon the trufts of the will* the intention of 

* a tefutory are 

fnfficient to paCt 
an eflate. 

'Jernin^ath verfus January 24, 1746, Cafe 144* 


A Motion was ntade for ne exeat regno, againft the wife of 
G/itfs, who Was executrix of her former hulband} Glafs 
■was already gone out of the kingdom, and It was doubted by 
Lorti doatice/ier, whether it could be granted, as fhe W'as a feme 
t'overt, and could give no fccurityand it w’as adjourned to this 
day to fcarch for precedents. 

Lord Chancellor, 

One precedent has been produced to me of Moore verfus 
Mcyncll, May 8, 17 Ip. There a bill was brought againd: baron 
and feme, who was executrix of her former huiband; the huf* 
band and wife both redded at Antigua s the wife returned into 
England alone, and art order had been obtained from Lord Cw- 
per for a ne exeat regno agaitid the wife ( die this day moved 
Lord Macclesfield to difeharge the onler, as die was a feme 
covert ; but he rejedied the motion, and afterwards Ihc put in 
her anfwcr, and then moved the court again to difchal^e the 
order; but the court a fecond time rejcdlied the motion, unlefs 
fhe would give fccurity to abide the event of the account. 

Upon this precedent, his Lordlhip granted the motion hi the 
prefent cafe (t). 


$• C» Ami^ 6S. 
Where a Wift Is 
executiik of » 
former hujfbsnd, 
the court vHill 
grant a m exat 
ngm Sgainft her 
alone, if her Ce* 
cond httibond 
fliottld be gone 
out of the klng>. 
doin. 


C 4 td t 


(l) lyegt Lib, A. 1746. fol. 155. 


Ji^hitexcAm ‘Sanfotn, iFchrudry^, 1 ) 46 . Cafe 145. 

M r S. iVra/f, the mother of the defendant Ann Sanfitn, je. the mothrr 
widow of l^illiam Sanfmn, w'as feifed in tail ex provi- 
/tone viri of the premifles in queition, reverfion in fee to horhuf- 
band r Ann and William Sattjbm in his Hfr-time, created a morv uf tLeeftat tin 
gage term ou diis ellate of 1000 yCars | Mrs. Neale joins in Ir- Vtrtiont ttrer- 
vying a fine to the ufc of the mortgagee, tlic‘remainder to fuch huibmd, A, a, 
ufes, and in fuch diares and proporuons, as tilllioM Satfim and H'\ S her 
fliould appoint, and in default of fuch appointment, to tlie ufc 
of the huiband William Sanfom and Ids' heirs ( and the confider- of 1000 yean 

on his enslri ' 

and joined in tevyiag a tine to the tnertgagre, retiteintier to futh ufet as flionid appoint. $• 
betbr.' the levying the tine, on fale of an cftaic belonging to him, covenaan witfi J. the porehaS'er 
for i)uiei enjoyment, and afterwards makes an appolntatent to truftecs for paruculai putpufes of the wHe'a 
etiate. J. being evicted ol' the lands he purchafed, Iwings his bi)l agaiati A. S. and her fenr child* 

ren, to fubjefV her rrtate to the plaintiS'’s demand under the covenant'Of'^ 5 . It beltig « dUiitfiiiegff 
vbfthtr rht flaiiirif't it'a acerutd fy bread tf ttvnam, tifl gfttrtbe afyoiarmat Vf, S. itmxentho 
ft' fcxetr. Lord Hardwitkt djfmjff’rj bis bill. 


B b 3 


jitions 
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CASES Argued and Determined 

Whits v. ations r^clt^d arc for the barring aU eftaics-tail, aild fettling the 
AKsoM. premiffes to the ufes after mentioned. 

The hufbajid, befote the levying the fine, bn falc of an efiate, 
covenants with J. S, the purchafer, for quiet enjoyment; after¬ 
wards, in 1742, he makes an appointment to truftces, in the 
firil place, by falc of tlie wife’s dlate, to raile money, and pay 
the principal and intereft of the mortgage, and the refiduc in 
" purfuance of the power, for the benefit of his wife and children. 

jt S, is evicted of the lands he purchafed; Willtam Zaufom 
dies, leaving liis widow Anti Bavjotn and four children; tlien 
Mrs. iVt ik, the motlter of the defend.nit Ann Sati/om the wife, 
dies, and this bill was brought by 7- againft the wife and 
chiidrei! of William Sanfstn, to fubjeef the prcinifles in quelLion 
to the plaintiiT’s demand, under the hiifband’s covenant. 

Mr. TaJhit, for the plaintiff, cited Hhirlcy vcvfus Ferrari, be¬ 
fore Lord lalhot, and Baynlcn verfus Ward, before Lord Hard^ 
wide, Af^ril 24, I"41. (J). 

Mr. Huet, for the defendant, cited Sir Edward Clcres cafe, 
Ci* Re^. 6, l"], h <■ 
t 4^* J Lord CHAN'cEiLoTt, 

■ 1 think the pl.iimiff' has a right to come here, for the mortgage, 

term ftanding cut is a fufficient ground for fo doing \ and there 
are cafes where, though even at law it would be deemed frau¬ 
dulent, yet notwithftanding they may come here for the fake of 
further relief. 

And fo far I am of opinion for the plaintiff. 

As to the quellion, whether tins appointment may be confi- 
dered as fraudulent againft creditors, it has been fiiid, that tho’ 
it arifes under an appointment, yet by the plaintiff's counfcl 
the whole eltate wouhl be confidcred at la-w as derived under the 
fine, and efteemed as a fj .iudulcnt conveyance within the llatutc. 

For the words of the ftarute, it wms faid, are not confined ex- 
prefsly to th'c effate of the grantor, but makes void every alie¬ 
nation by which creditor;, may be defrauded. 

And that W'hat has been done here amounts to an alienation; for 
whether it is taken as the eiiatc of the hutband or of the wife, or 
derived under the fine, it is lliii an .ilienuiion. 

That the huihand had a power over it with a reverfion, fo 
that it is a powxr over his own eftate : and if he had not aliened 
the reverfion it would have been affets, fo that it is an alienation 
to,the prejudice of creditors ; and if held otherwife, it would be 
eafy - to defraud creditors, merely by a difterent method of con¬ 
veyancing. 

That it was not a bare, naked power, but an ownerflnp, and 
therefore is an alienation to the prejudice of creditors. 

There has been another quellion ftarted, that here the mother 
of Jan Saiifom, and grandmother of the reft of the defendants, 
was tenant in tail W'ith revf zlion in fee to hcrfelf, and being fo 
en provijiotic vlrl, Attn Sofifeat had no power to alien, the mother 
dyiijo alter ihe oi Wdlitm Sanjlm‘, and though the fine 

^»:c 2 vol. j-4. S. C, Sec the cafcj referred to in the note there. 

would 
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in tht Time of lord Cteneetlor Hasowick*. ' 

■would be a bar by the ftatuteof the eftate-tail, when it is dc- Write v. 
fcended, yet ^s to the rcvcrfiori'iift fee, if it was in the mother, it Saksom. 
could only be by way of eftoppeland if this had been'the cafe, 

1 fliouKl have been of opinion, that this e^atc would not have 
pafictl to the hufband Satifom fo as to be his aflets, be-, 

caufe there was nothing defeended to the defemiant Ann Snnfom 
at the time of the fine, and therefore could make no conveyance 
of it. 

But that is not the cafe, for thereverfion in fee is to Mrs. [ 4T2 ] 
Ntnl^s hufljand, and confequently in the defendant Ann San- 
fotiiy the only child of Mr. Nml, 

But flill 1 am of opinion that this would not be a fraudulent 
conveyance at law, and if it was fo held, would be an extreme 
hard cafe. 

This was the entire efiate of the wife, who joins with her Tiirtiuitct-paicJ 
hufljand in raifin^r a mcrtpi-aire term (uf fnpra) with a power of 
appointing to tlic Iiulhanu m inch parts and proportions, (Ac. v^'ouU 
(which I'cems to have an eye to fonie family fettiement hereafter at law l).i\r het-n 
to be made, though I lay no llrefs on that), and in default of “ 1 c" 

appointment to the hulbaiul aud his heirs. Hiw-i ;fn"- pvin 

Sa'titiil .r fubfe- 

^ que;;tpuichafer; and if fo, this court will not carry ii tutcher. 

Nothing therefore coiihl he more jufl. than for the hufband to v,.lunury con- 
provide for hisvi’ife and children t)ur of her elfcatc, and the firfl; 
truft is fo fell tlie cflatc, atul ralfc two hundred pounds lo pay friui.iii!ciit 
off the mortgage, which trull- could never at law be called frau- pur- 

dulent; and if fo, that would extend irfelf over the whole, for 
the provifion cf the v ife and chiklren is out of tlie furplus, fo 
tliat at law they would not deem it fraudulent rigainft creditors ; 
nay, even againll a fiihfetjuen.t purehaler, which is ftrongtr, bc- 
caufe I hardly know an ii:il.iucc where a voluntary convcyar.ce 
has not been held fraudulent againft a i’nbfcqueiu purchafer (t). 

If not fraudulent at law, what ground is there for this court 
to carry it further. 

I agree, if the law would deem it fraudulent, this court would 
aflifl: in removing the mortgage term out of the way. 

But here is another circumltancc, for the plalntilT'r. debt does 
not appear to have accrued by breach of covenant till after the 
conveyance in execution of the power. 

I have heard it faiil in this court, that there ara reafonable tm- 
luntary fettlements, which they will not interpofe todiilurb upon 
the confl:ru£tion of thefc llatutes (a,}. 

There arc W'ords in the provifo of th. fiatutc, which feem to 
admit fuch conftruftion, 13 Eliz. c* 5. fee, 4. “ Piovitled al- 

ways, and be it enadted, that whert^s fundry common 

recoveries of lands, bfc. have heretofore been had, and may 
“ hereafter be had, againft tenant in tail, \Ac. tiie reverfiou or 
“ remainder, tKtn being in any ether pcrfoii, that every 

(l) SeeDofV. HoutlrJ^^e, Corty). 705., (2) EiJe Rvfftll V. HammonJ, ante 

and (ixhy V. Lee, ante i vol. 625. i vol. 15. and the cafes there cited. 

B b 3 “ fuch 
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'i ■ ' \ . 

WsiT* V. ««fucK common rccovcryi CSV. fijall, as touching fuch perfou 
S,Ai<»pM. (( which then had any remainder, Ufc* and agaiiiil the heirs of 
f< every of tliemi ftand, remiain and be of fuch like forcci as if 
<* this a^ had never been made.** 

As it is a doubtful cafe, whether the p]aintin''S debt accrued 
till after the conveyance in execution of the power, I muft dif- 
inifs the bill, but it ihall be without cods} and decreed accord? 
ingly. 


Cafe 146. 


Jliaynwat'ifrg v. Mayiwariag and Lee^ Ffhrmry 11, 174 ^» 


A.twyt^ti A By deed conveys the fum of loop/, to truftees, to be laid 
1000/. to tn^. out in the purchafe of freehold land within 22 computed 

««in*thc pur- awd after limiting the eftate to feveral 

chaft oftVechold perfons for life, gives the lirfl: remainder in tail to the plaintiff, 
land withio »i jg of age, and the lait remainder>man is the defend- 

CMnpot«<i nulet , 

of CbAer, The Wit XrfiT. 
plaintiff, the firft 

tenant in tail under »limitation from A> fuggeftins no fuch purchafe as the deed diredU can be found, 
but a convenient one might be had in Laneapirt, ]Mnyed tliat cite truftee might be diredled to purchol'e 
acaorJingly* hvd Hardweie made mn order Jer the treSet to loA eut for « furebajt within the terms of 
the died, snd if after a tonvement time allowed, it ftouldappear no fueh purchafe h ta he met with, fiid, 
hrfttuU he immtd to dtv'Me in tbit particular from tbejfriff ttrmt of the trmjl. 


It being convenient for the firfl: tenant in tail, that it fhould 
be immediately tnvefled in land, that he may be enabled to fuffer 
a recovery, and bar the fuhfequent remainders, he (i) brings his 
bill againlt the truftee of the deed, and the laft remainder.man 
fuggefting that the truilec has been endeavouring to find out 
fuch a purchafe as the deed directs, but no fuch is to be found, 
and that a very convenient purchafe may be made in the county 
of Lance^er, and prays the truftee may be directed to pur¬ 
chafe accordingly. 

The truftee by his anfwcr fubmits to the court, that he is tied 
up by the terms oi the trail, and cannot fafely purchafe any 
where but within the limits preferibed him. 

It was faid by the plaintiff’s counfel, that the defendant Lee^ 
the laft remainder-man, endeavours to hinder and entangle the 
affair as much as pofliblc, in order (o prevent his contingency 
from being barred; and that as the laying out the money in a 
purchafe within 22 miles of Chejler, was a circumftance only, 
and not effentiai at all to die rights of the parties, the court might 
difpenfe with it *, and that this court has in the cafes of wills 
^wherc the j:cfiator has diw^led a purchafe of freehold to be 
made) allovved the truftces to purchafe, notwithftanding part 
|i4$ been copyhqld, where the freehold cannot be had without it. 


(I) And ihf tenant for lives (whp were his fathtr and mother) bring their 

bid, . 
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JLbnl Cltancellor 
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LoIRO ChANCELIOK, WA»iit«'f. 

As the words of the de]pd are not dire^kory only to the truf* Ma»m- 
tecs, with refpe£t to the purchafmg of the eftate wkhtn 2 t 
miles of Chejier^ but incoi^rated with the very truft itfeJfy 1 **!**, *'^***^ 
cannot deviate from the intention of the donor under the deed, 
nor is the court to pay any regard to the convenience of the firil tftat*«^thia the 
tenant in tail and his family, or to the difficulties^ the laft re* 
maindcr-man may create in order to prevent his intcreft from ofin^iof 
being barred (I )t but the truftee might have borrowed fome the money in 
eftate within this di{tri£l; (2), for the purpofe of invefting 
money in land, and after the end was anfwered to the firft re- re«»v*,i 

mainder-man in tail of fuftering a recovery in ordci to get the ry In order tu get 
money into his ovi’n hands, the ellatc might have been reftored 
ajrain to the original owner. 6rft tenant in 

I can do nothing more in this cafe, than dirc£k the truftee to «'•» might 
3 ook out for a purchafe within the terms of the deed, and if 
after a convenient time allowed for that purpofe itffiould appear the originalmvo> 
no fuch purchafe is to be met widi, the parties may appl^ to the 
court (3), who would then be inclined to deviate in this parti¬ 
cular from the ftriii terms of the truft, and in the mpan while 
jordered a fearch to be made for precedents of the court’s dif- 
penfingwith fuch a truft, wlicre after a proper time pillowed no 
fuch purchafe is to be found. 

But as to what has been ntentioned with regard to the court’s 
allowing of a purchafe where the eftate has been part copyhold, 
it has been in fuch cafes, where it was Rterdy directory, and 
not incorporated with ^cry truft itfelf, 

Ji, Lord Chti»{i’iler made fuch an order In the caufc of Sir W', />, by 
Giffelin (if aP verfus pod<n.'dl Ss" «/’, where Sir William X)edwell hiswiJdirtdte* 
by his will direfted his truftccs to lay put a fum of money in the fj* outt'*fum of 
purchafe of freehold land only, and yet upon a petition of the money in the 
truftees, fuggefting that they could not witliout great difadvaii' 
tage purchafe the freehold of an eftate unlcfs they took along they could ^ 
with it a college-holding, his Lordftup difpenfed with the ftriS wldwat gci-4t 
direftions of the will, and approved of the truftees purchaiing 
the college-holding at the fame time with the freehold, freehold of an 

tftatc,- unlefs 

fhejr took along with it a college.hol<ltng| the court <ii(|icnie 4 with the ftrl£l dlTcfUun, of the 


(I) Vide Ctllet V. Colht, irntg 1 sol, 
11, and the cafes there cited, 

(x) This is fometimes done, where 
money is direfled to be laid out in land 
tor the benefit of afim avcit^ in order 


that flie may be enabled to difpnle 
thereof by fine. Fide OUbam v. Hughett 
ante Z vol. 4^3. 

(3) Ktg. Lth. S. 1746. fol. 30a. 



41,5 


CASES Argued and Determined 


Cafe 147. Hamond and others^ jdjftpiees of Myers a Bankn/pif verfus Alyers 

andMurray^ Feb, 1746. at the Rolls. 


TheaitigiKfs r I ^ H E bill was brought agairiH; the defendant Murray to fet 
ha'X a fraudulent alTignmcnt of an annuity from Myers 

iuDtcy brought Murrayy as being made for iiu conftdevation, and fubfequent 

abiJKofetiiitie to an a£t o’f bankruptcy., 

an n/iignment(^f 

an Eiijiiuir) jjom the bankm;t to a h'*ing mrde for no confidcratlon, and, as an evidence of the fraud* 
0 nc‘n'd 10 read the exami cf M'^ at;nrney, t.ikeh befoic the commi^oner^j the court -vould not 
^cHiU itj unlefsiic had been ex uninfa in chici i^ithe cuite. 


The plaintiiT’s cnunkl offered to rcadtbie expiriinatlon ol Jhfifty 
the defendant M/irrafs attorney, taken bcferc ti'.e eommin’en- 
ers, who acted in the commiflion ag'.iiiift Myers, as an. evidence 
pf the fraud, and of an a£t of bankruptcy by Alyers, previous to 
' the adignment of the annuity to Murray. 

Mafcr of the Rolls. I cannot allow the examination of Bofen 
to be read to r,ffe£l the intcrcll of a third perftn', and am of opl- 
luon t?ic plaintiff could not be inliticd to this evidence, unlcfs 
Bofonlvad been examined in chief in the caufe. 

)W.having hy Bill Iiis Honor permitted the plaintiff to read the examination 
bis anfwv-rfetup of the ckfcndaut I'lurray taken before tlie commilhoners, becanfe 
aiifwcr having let up a different right to the annuity from 
dnii vXi't'he^ wiiai he had before infilled on in his examination, the examiiia- 
)ud dyne in his tlou may ill Inch a cafe be read to fliew the contraiicty and in- 
csatTiiiiation oc^- confiflencc between the aufwer of tlic defendant Murrir^y and 
fioncrs, the court nis examination taken before the commiliioncvs. 

allowed the lai- 

ferao be read to fhewtlie uncertainty. 


Cafe 148. 
C 4*6 ] 


February 20 , J74(I), Fyon and Lady CatiarUu Z/j'V 
Wfe, his oj the Dnughers rfibc tale Marquis :/’( 
Carutirvouy by Lady CaiheriuCy now Mai'cbhr.fs \ 

Dowar^er of (a - J 

“The Duke of Chamiss and Jberyfy 


■ ri.dntiffd. 
Defendants. 


Oa a fi-ttlcmcnt 
previous 10 a 
muiflagc, ih« 
truft of a ferns 
via:, inculc the 
hutbaid ihoatd 
hava no iflue 
male, a-'d thepc 
&ou!d ilfue 
dju^hfer^, fif.. 
to rsate, J l' two 


I N a fettlemcnt made previous to the marriage of the lats 
Marquis of Carnarvon, there was a term of loco years create 
ed> which was declared to be “ upon trull in cafe the Marquis 
thould have no iliiti: m,aleby Lady Caiharine Tahuajby and that 
** there fhould be iffue a daughtci'’ or daughtert., then the iruf- 
tees fhould out of the profits of the manors, l^c. or by faJc, 
mortgage, or other dii'ppfit'on tliereof, for the term of ioco 
years, rgifp for ilu; portion of fu'.li daughter or daughters, if 


daughiers 

A^itOoL vobr intld to tlscm whrJ^KSy atti-.iii 
■ ■#. 


a, or are marvied, net C> be raifeJ till after the death 


of their gr.wdiiiikr. The died ai;J lelc iflite two daigiictrs f.iilv, (lie grai.'ifather fii:cc 

jsdet J the bin h tioughcbj if® plaliicifl'in the right oi’hii witV, one .>i ibi* duiighieis, t r j4,5<;o/. 
■pritli inti'iiit lot the iaane from ihe tinjc of the tnairiagr, Lo’J Uauttrutc hthi tut j-'riioti "I'jicd <,i. iLg 
•p0frme n^tn tie wa-ds »/*bi fadmenfy and That mcrtji tvai diif Jam tLn hire of tbt mattiage, 

" one. 



in tlicTime of Lord Cliancellor Hardwicke. 




one, 15,000/. if two, 25,000/. to be- paid to fuch daughter 
** or daughters when they Ihould refpc^lively attain Stl years, »*«»»*» 
** or be married, which fhould firft happen.” 

By the fsttleinent, a maintenance was provided for the 
daughters of the marriage, but not to be raifed till after the death 
of the late Duke, of Clatidcs. 

'rhe Marquis of Carnarvon died three years after the marriage 
without iflue male; and left two daughters, the plaintiff Lady 
CaiharhiCt and Lady Jane Bridget. 

On the loth of January the plaintifBi intermarried, and 

thereupon Mr. Lym^ iit the right of ijady Catharine^ became in- 
titlcd under tlie fcttlemcnt above mentioned to the fum of 
12,500/. and they have brought their bill for this fum, with in- 
tereft for the fame from the time of Jie marriage. 

IT'pon die 9th of ^‘/.vr.'5.^ ih.e l ire duke of C/w7fiS?jr died. 

I.ord C.h.'./iv/.vr upon thi. vip^^nirig of the cafe for the plaintiffs 
thought it very Llron i m their favour* and tlicrcfore put it upon 
the defend;:;;counfcl to ftate.their chjcclions. 

Mr. Brovrn, cnunfel for the defendajits, infiflecl, as this is a C 4*7 1 
reverfio^jary term, tJiat did not take efi'oifl: in poflf/Hon till 
after the dc.iih of the Duke of Chandos^ and therefore the plain¬ 
tiffs were not iniitlcd to the portion or intcreft thereon in his life¬ 
time ; and cited the cafe of Brcitre \ciii\s Berkley^ 2 P, J'Bnts* 4r.4. 

In th:; prcf'Mit cafe the fame clrcumilunce in that, an inter¬ 
vening eflatc fi’r life in the late P-nke of Chambs which did not 
d.op till fcvcral months after the marriage, a:id the portion too 
direefed to be raifed out of the rents end profits, which feems to 
fnew die intention of ib.e parties tliat no interefl ftiould be paid 
till alte. ilie de.iih cf the Duke, Uh ho was, during his life, in- 
titled tf' the rents of the eftate charged wiili the portion. 

Mr. Nee! of the fame f.vle fiitl, the fetthment directs that 
tiic in '.ote cc of the daughters Ht dl nor bo r lifed till aficr rhe 
ch-adi >n th 
pnt. . i, . 
lef'.n lO c 

tin (' V ;■ ; li> 
raih touti 
Loro C 


Duke-, ;nul tliSrefore it cannot be j-rt.fumed the 


•d tiic , apital of the portion fi.ould be rai^ftai tiU the 
In po'ii'lTion by the doatli cf the hue Duke; he 
;vfi::t JSvelyn, 2 P. JFins. 591. to Hicvv, tint tho’ no 
;d for p.ivment of the poriloti.yel the court viould not 
■cverfiv.iat y term, as ih.e daughters were fo vcryyoung. 

NCELI-nlt, 

T am in general cxtromeiv unwilling to excrcifc the authority 
of tins court in railing portions or intercll upon them out of re- riiudtuitly wife 
verfio'nary terms,, and therefore wherever c;tfcs have been brouglit j m- 

beforc me to .-aife them upon coililruclion or iinplicuiion onlv, j,^uirfft uj>no thfem 

, , r-'iih,. ■ ^ o!i:cvfri V. rfion- 

have always refuted to no it (i). ary rirms. dpe- 

ci.'.li}'up. s'esn- 
firuftlon m ikuplication only,' 

But in the prefent r.ifc the truH of the term is fu penned, that 
I cannot avoid decreeing it to be railed. 

Upon the firll pan of the term die great objecliou is, that 
this is to bo iMifcd out of a revet ftOiMry one. 


(i) Vide atard-y 


V. L'uvhr, ante l 10 !. 


5 .'} 9 . and references. Stephens v. D.thich 

It 
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C ASES Argued and Betsermtoed 

It is plainly put in the power of the Marquis of Carnarvon the 
father, to raife it out of the reverfionary term, if he thought pro¬ 
per ; if the Marquis had died, and the Duke of C&andost it is not 
controverted on the wording of this fettlemcnt, but that the truf- 
tees might raife it even in the life-time of the jointrefs. 

Then the only queftion is. Whether it could be raifed in the 
life-time of the late Duke of Chandos ? 

It has been infilled, that tliough there are no words to fufpend 
it, yet, iy implication^ the raifing of the portion ought to be poft- 
poned till his death, by the rules of the court. 

But what warrant has the court to infert, by implication and 
conjlrufliotif what the parties themfelves have not exprtflbd; 
for, as they have faid, it may be raifed in the life-time of the 
Marquis and jointrefs, and have faid nothing to fufpend it till af¬ 
ter the death of the Duke; exprejfto unitts ejl exclujto alterius. 

It makes it ftronger too, when, in the very next claufc, the 
parties had in contemplation the death of the Duke of Chandos* 

An argument was drawni in favour of the defendants from 
the claufe relating to maintenance, which Is not to be raifed till 
after the death of the late Duke, and fupported by the cafe of 
Bront! verfi s Berkley. 

It was faid that maintenance does, in its nature, precede the 
portion, and as it is not to be raifed in the life-time of the Duke, 
therefore the portion Ihall not. 

In that cafe there were no words to govern the conftru£lloii, 
but in this there are exprefs words that tlo govern it, and intirtly 
diflinguifliablc from the cafe of Brome and Berkley^ becaufc there 
is no power there of railing it in the Ufe-time of the jointrefs 

Tliough it is not ufual for conveyancers, and they arc ex¬ 
tremely cautious of raifing portions for daughters in the father’s 
life-time without his confent; yet where tlierc are great ellates, 
it is common to direct that upon the death of the father the por¬ 
tions for the daughters lhall be raifed in the life-time of the 
grandfather, and not fufpend the railing them till after two 
lives. * 

To conftrue this fettlcment othcrw'ifc, I muft infert W'ords, 
and go by implication only, when there is an exprefs dirc£lion to 
raife it even in the life-time of the Marquis hirafelf, if he 
thought fit. 

I am of opinion, therefore, the portion veiled on the mar¬ 
riage of I^ady Catherine^ from tlxe w'ords of the fettlcment, and 
that intereft was due from the time of the marriage 5 and his 
Lordfiiip decreed it to be raifed at 4 /. per cent* accordingly. 

f 

* Ui’ftfi a manage fettlcment lands are limited to the ufe of the hufltand and nvife 
for their lives, remaiuder to the tirft and every other fon in tail, and in default of 
iirne male of the marriage, to truftees, in tru» to niife 2500/. for daughters payable 
at SI, or tnarridge, which ihali Arft happen, and our of the piufits to pay 100/. />cr 
aim- for maintenance i the &rft payment of the maintenance to commence after tlte 
edate of the truftees ihall havexome into poft'eilion t the hulband dies without i^uc 
male, leaving a daughter, and a wile who U jointured, in the premrAci; the |>oruoii 
ftall not be raifed in the mother’s life-time, becaufc the maintenance, uduch is na¬ 
turally to precede the portion, is not to be paid till the truftees are in poflTe^Vn,^ 
‘ MretM verfos MerUejt z JP. If’ais, 454(1). 

(i) fide Corbet v. Maid’voellt l Salk. 159. 
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Lee vcrfus Cox and UAranda^ Fehrmr^i 23 * 174^* ’ Cafe 144 . 

T H E qucftion in this caute arofc upon the covenants in a * T*'* 

deed previous to the marriage of the defendant Martha hii^l^ewuh 
Cox with Iter Hrll hufband Charles Henry Lee» D. covenanted 

that he vwuld by- 

win, or by ibme (nod afliirance in the law, grant to D, or F.. D. the mother, nr her exeeutort, 
in cruft for D. and tor her feparate ufc, 1000/. to be pud to A.after hit deceafe j and in cafe he ftioiild 
not by will or otherwiCe afl'ure to 2>. the 1000 /. then hir executor;, &c. ftiall within fix months after 
hit deceafe pay i>. the 1000/, L, is dead without nnking any will or deed in regard to the iooo/> iK 
i> mt intit/ni to thr rood 1. etij tbt Jlfirihutiv* Jhurt Fktwijt of L't ftrfmal fftitttf rnr^n/ only to feeurt 

n frtfvyttn for tb* wifct vntbout aty mention of the huJbtmU to leave it at a debt (l). 


“ In coniideration of the intended marriage, and of the mar- 
riage portion of Martha D'Aranda, and for making a provi- 
“ fion for the faid Martha., Charles Henry Lee doth co\’enant 
** that he will in his Jife-time, either by his laft will or by fomc 
** gootl and fuflicient alTurance in the law, grant to Martha or Eli- 
** o^aheth lyAranda the mother, or her e\ecutors or adminiftra- 
** tors, in truft for the faid Martha, and for her folc and fepa- 
“ rate ufe, 1000/. to be paid to the faid after the deceafe 

** of diaries Henry Lee, in Cafe flie fliall furvive him.” 

“ Ami in cafe Charles Henry Lee, fliall not, by will or other- 
wife in his life-time, afl'ure to Martha the faid 1000/. that dien 
** the executors or adminiilrators of Charles Henry Lee, fliall, 
** within the fpace of fix months next after the deceafe of Chaeles 
** Henry Lee, pay to Martha If Aranda tlie funy of 1000/. to and 
“ for her own ufe and benefit.” 

Mr. Lee is dead, without making any will or deed \ in pur- 
fuance of his power with regard to the 1000/. 

Mr. Solicitor General for the plaintilTs, the children (2} of 
the defendant Martha Cox ^ her firll hulband, infilled, that 
as he knew he fliould leave fumcient to pay loco /. Ihe fliall not 
have both the loool. and her iharc of his perfoiial eilate under 
the ilaiute of dillributions, ^ 

That the court always leans againfl: double provifions. 

He cited If^ileoels \er(as ll^ileocks, 2 Vern. 558. A, covenants 
on his marriage to purchafe lands of zoo/, a year, and fettle them 
for the jointure of his wife, and to the firft and other fons of the 
marriage j he purcliafes lands of that value, but makes no fettle- 
tlement, and on his death slie lands defeend on the eldeil fon} 
on a bill brought by him for a fpccific performance. Lord C*s«j- 
fer decreed the lauds defeended 10 be a fatisfadlion of the covt* 
pant. 


C 4 JO 'I 


fl) Blanely V. ffu/aure, I P. W. 
324. and Mr, Cm's note thereto. Bar¬ 
ret V. Beekford, 1 Vef. 515. iKyland v. 
Wtyland, ante % vol. 632. Kirkman v. 
Kitkman, 2 Bro. Cha. Rep. pj.'With re- 
10 cafes upon faus^a^ha of /-vr- 


iioHs anJ legacies, Vith BA^aJis v. Utb- 
wtfrr, ante I vol. 426, and the note. 

(2) The plaiiiciirs were the brother and 
filler of Mr. Lee, fie having died with¬ 
out ilTue, 

Titi» 
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CASES Afgucd ami Detfermincd 

Tin's is a cafe of real eftate, but Blutiiy verfus WUnmv^ 
2 Vern, 709. alui i P. JVns, 324, is of ptrfonal cHatJ; 0 *ie cove- 
naitfii to leave bis \vjfc'65o/, he dico inteftate, and die wife’s 
iiniv on ihe ftatute oi »h{lributidlfts tomc«» to moretlian the 650/, 
inis is a fatisfadlion. 

'The pcrfonal tftu'* in the prcfcnl cafe amounting to 2300/. 
is more than fuflicitnt to fausiy the tovenant in the deed, and 
thtr. fore fluH l^e tlei’nicd a fatidaOion ; and the calc of Blandy 
stifiis//W;«av i» in point, for cither the hulband in hU life¬ 
time, or hi cx^eutois or ad'niniftrators, ini;»htpay; fo that the 
covenants art not brnlrn by the hufband’s dying intoftate, as his 
adnimilliator max whhm iix months periorm. 

hJr. Attorm*) Gtiv t.d lor the defendant Mrs. fc-*'. 

'ihe rule upon tlie ILatntc of dlfiirbuiions is, that the debt» 
muh be firll iJ.en onl, bcfoie the clear peifonal elLate can be 
ictn. 

Is t*i'"re any ground to f.'y, that the Juidtand did intend flic 
fhouid not have the diUrihution which he knew thv law would 
••iye her ? 

There is nothing upon the face of the deed to exclude her: 
the contraft doeo not mention the cafe of an inteflaty, but if 
the hufband IhouUl not dirccl* it to bo raifed, confiders it as 
A debt, and 11*0 may claim her 'lilltlbuiivL fliarc of h’s pcrfonal 
eliatc in another tight uitJtr ihe JlatuL (J dtjli hiti m, 

lie cittd the cafe of Oliver verfus Br.clLvdy Dentnher 3, 
*73^ ( 0 i before Sir wlicre the provifiou for a 

wn>, and a dillnbutory Ihart ot the hufband’s pcrfonal i llatc, 
we.c deorml to lier. 

in i'ltindy verfus iridtiisre, the wife was adinlniflratriv her- 
fclf, and could immediately apply the pcrfonal eftate of her huf- 
b.tnd, but the defendant the mother of the defendant 

Cot^t is jdmiuilliatrix here durante minorc Hate oi her daughter, 
and tltercfoic the perfond tllate could not be applied till a 
twelve month aftcr-thc inttfla^c’s death. 

Ml. }ji./wn lounfcJ of the fame fide, 

'J'lie hufband’s leaving it to the adminiftratot to pay is not a 
ptrfosniance of the covenant, bur a neglctt in him, becaufe it 
viiould have been much mote beneficial if he liad raifed it in 
his lilc-time, as it viould liavc been to her fepirate ufe, diAimSb 
from her lecond hulband, the event which Jias adiually hap- 

adminiftratrix here was at liberty to pay within fix 
rnonihs it would be like the cafe of Bhtndy veifus Widmore\ but 
as it cannot be paid till after tlie fix months ate exphed, it is a 
breach of the covenant, and flic ought tlicrelore to have boui. 

Loro Ciukcilior, 

I am of opinion upon the ftrength of tlie authorities which 
Iinvc been cited, that the defendant Martha Cox is not in titled to 

1090/. and the diflributivc fharc like wife of Chmhs Henry 
LtC% pcrfonal cllatc. 

. I am 



f O I Vrf. 1 S* C. cited. 
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I am of thia opinion too from the reafoning of the thing; It !•** 

IS natural to think this was only to fccuic a provifion to the 
without any intention of the hufband to leave it as a debt, 

I go‘ likewife upon the foundation of the court’s leaning 
againll double provifions, and double frtisfaflioiis, in fiab a 
cafe they confider the intention of the parties; for wh^rc it is 
left toaiife out of his eftatc after his dtaih, and memt only to 
fecure a proviiiott iur the uifcj the couit will legaid it in no 
other llglit. 

There have been cafn that are flronger, where the court hts -n^-courthaw 
conlidered as a f.'tisfachon for a debt to an eldefl fon a pio\i- c.ifiJered* 
fion for him oat of real eltate, a id wouM not draw out of the out of 

pufonal eilatc to the prejadiee of the v. JovV, and younger thd- 
dren, a fum of noncy uhich would be i double piovifitm for t‘‘*ttojnei 4 eft 
futh eldtib fon, and tins, was the grouiid oi the determination 
m tue calc ot lUox verfus ot tbt peifonai 

efta'-f, which 

would be a double proviiloa foi hUn, to tl c picjudicc of joun^er cbildre'u 

The counfel for the defendant Mrs. Cc.v ohf ryed upon the co¬ 
venants, that the original intention was the hulband fliould in his 
life-time fet apait tliis provifion for the wile. 

If there were any words in the deed which confined it to tins 
feme, it would be veryllrong in favour of ilv v.iti, bvtaufc at 
his deith it would then have been a bro-'h of ihw covenam, ind 
within the cufe cited by Mr. Attorney Genetal. 

But the covenant is not fo, fir it is a iiovi'tr of having it by 
will, or letting her tale it out of his eftatc afer h s death. 

In at! Chill Li H<.nty Lee Jliall not /j ‘wt I ot otherwfe hi Lts 
tijf.ie to Mirtha one thiujanilpoviuU^ that then the ex.xt'tofs 
ft- adnunijhatois of Charles Henry Lee Jl £j'c. (Vide the ivoids 

I foi t -) 

There is no breach of the covenant thcrefoie, and no obliga¬ 
tion on tJie Imil)aud to peiforin it in his lifc«(ttne, and he has 
left a peilonal eftare more than lullieu nt ic' 1 uisfy the looo/, rtatuteof 

Is this then a lansfaftion ? 1 am of c pinion if is; and it has di-h imioal 
eften beenfaid, that the flatutc of dillnbutions, i? the le^ijlafnte's *1'» i {.iiUmi-’c 
making a will for a man, if he makes none for himfelf. mJi, 

The cafe of Blandy verfus fVidmore i. cvi "^ly in point, and niV"n(iiw tui 
though more fully ffcated in i P. IVtvu jet it i, to the fame of- 
fen in Virn. Loid Cenvptr took the eo; .n mt not to be biokcn, 
heesufe the wife was adminiftratrii, rad h-d it lu her pow'er to 
pay heildf. 

Ihe mitcrial thing too in the prefent cafe is, that the cove¬ 
nant was not broken at the hufband's death. 

It has been faid that theperfonal eftatc lick'd not be diftiibuted 
till a ^'tlve month after the hulband’s death; no more it tu;ed 
not, but the adtriiniftrafrix might iiotwuhftanJing have paid 
the looo/. if lilt pleafed, within fix months. 

It has alfo been faid, the defendant C,\ not hemg of age, the 
mother has taken aJmiiuilution duiann at mote erLitt^ and there- 

fora 
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4^9 CASES Afgtted ind Detemdned 

let ». Owr* fore diftiirs from Slandyvevfm Widmwet becaufe the defendant Cent 
cannot pif herfelf as ^e U not adminiflratrtx. 
tlto* the anther But the defendant DA^ranfia^ the mother of the defendant Cov> 
wi^uon^utin* 38 guar^un only during her daughter's 

iMrSaushter's * minority^ and from the moment the daughter corner to the age 
iwDontyi yet of fevmieen flie it> tf^o faSid adminiftratrix, and is fo coufdcred 
wmmTthUse 1‘V/elation from the wginning, and confcquentJy is not diftiiia 
«t/tvtm€n Ae guifhable from Blandy verfus Widmore, 

Ic tffo faSt ad<- 

auwiiratrtXf end S» confidered bj rehtion from the beginnips* 

As to the caft before Sir >t is clearly diAinguifli- 

able ; for there the covenant was to lay out a fum of mone) a<! 
a provifion for the wife in two years in the Ufe^time of the huf- 
band; the two years Itpfcd without any thing done of that kimK 
and therefore was a pi liii breath of the covenant. 

Whether Blandy vtrfus l^tditiore be properly Aated or not in 
rernont yet this is truly within the leafoniug of that cafe, and 
it would oe the ftrangell tinng in the world for a court of equity 
to determine upon futh nm dillinrttons, and very Aight argu¬ 
ments, which would nevti ttand w'ith tl>e reafon of mankind 
without doors. 

Lord llardwicle declared, that the dcfenthint Matiha Cox is 
notintitkd (i) to a dilkributoi) flnie of her hufband's pcrlomd 
eftate, in cafe it Aull amount to more tlian the lum of tcool. 

(i) To the faid looo/ by virtue ot ii J eftate. in cafe it lhall airoimt to or he 
the fatd marriage articles as a debt out of more thin ihe turn of looo^ He^, Ltl B.. 
the faid inteftate's eftate, and atfo to a 1746,10! 3^9 
diftnbucory {hare of her huiband's perlo* 


Cafe 
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A bill breught plaintilFs gramlfatlnr by hi will gave to the plain- 

X tiA's late mother, then tht wife ot Thomas Suadmatif 
heirs, fe\eral homes in Vat month i in 1721, Thomas 
aaanbcr’sdeath Sttadf/ian, tlie planniA's father, died intellate, leaving Llizaheth 
Hf^fthrrre- jjjj widow, and the plaintilV .'iid FJizahth Steadman his only 
children very young j the mother took out adniMulbation, and 
‘ atwidttty ab- being feifed of fuch teal eftate, and poflcfTcd as adminiftratrix 
^ * confidernble pcrlbn.d eftate, in 172^, fire married the 
count of its defendant Wdbam Palling i on the 3otIi of 1728, ar- 

thet'sanSarM;*. ticles of agrecniK’nt were entered into lietween tlic defendant 

plaintiff’s mother, whereby PAzabetk Steadman « did 
hn tell ** ghre and gnnt unto fUlliaire Patfing during her natural life, 
‘ ««idle intcreft of all her money, and the rents of all her eftates, 

^*^'<5 maintaining the houfe, and educating our 
mmAim^ iftai *• children, until Tboniat SUadman and Ebvtheth Steadman^ fou 
sfMt ,, daughter of the above Klizaheth Steadman^ (hall come of 
** full ^e, or be mat tied, whklv flinll happen firlt, then the 


Jiamdit *• di*» h r^far^UuUr rSf“p#rf ihrttigh insr-r ef the rfr/Wkcr, wwW not 

Jottmiat fit ittdiit-n a. tv ii« arfMrr.Jt vf rlt ranj’t, nti fit RUJitr/tn 'aktn h ntmat tkt/atbtr'iftr-. 


^gfuti 
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•* {aid Thomas or Elizabeth Oiall receive their jaft portions of money Sv*a»»»a*« ▼. 
** or eftates a$ is or fiiall be due to them as la^’a/ heir to their a*-*-***** 
father { but if it ihould fo happen that the £>id Mlizabetb Stefad^ 

** man fliottld die before the above children conw to their feveral 
fortunes, then fhe may difpofe of all her eftates and fortunes 
A* as the faid Elizabeth iliali think proper.'* 

At the begining of the articles Elizabeth Steadman agreed to 
pay to WtUiam Palling five hundred pounds on the day of mar¬ 
riage for her portion, ** which is to remain in the hands of 
** William Palling during his natural life, and after his deceafe^ 

** if tltere be no heirs lawfully begotten by William Palling 
upon the body of Elizabeth Steadman^ then the five hundred 
** pounds to return to the faid Elizabeth or her heirs (i), and the 
** wife is to have no claim to Palling % real eftate.** 

The articles were drawn by the defendant, and of his writing, 
and the plaintiff's mother took no advice thereon, nor laid tltem 
before counfel. 

On the 22d esi February^ *730| plaintifTs grandmother 
made her will, and gives to Elizabeth Palling (the plaintilFs 
mother) ** all her houfliold goods, fs'e. bonds, mortgages, 

** fecurltics for money, and all other her pcrfonal eftate to be 
fold and dirpofed of by fuch parcels, and at fuch times, and iti 
** fuch manner, as (he fliall think lit, and out of the money 
arifing by falc thereof to pay her debts, and the reftdue thereof 
*^Jlje •wills Jhall be equally paid, and divided, to and between £ 424 y 

** Thomoi Steadman and Elizabeth Steadman her two grandchildren, 

** at fuch time as they fitall feverally attain their reCpeclive age 
** o( 21 y or foeneTy if my daughter fltall think ft, and appoints 
her foie executrix (2).'* 

The mother of the plaintiff proved the will, and Iht and 
the defendant poirdTed the teftatrix's pcrfonal eftate ; the plain* 
tifTs lifter died inteltate, and the plaintill ilanns a moiety of her 
pcrfonal eftate. 

The plaintiff came of age on die loth of fune 1737, but no 
inventory was ever exhibited in the ccdciiaftical court of his 
father's }>crfonal eftate, and no account thereof laid before him 
by his mother, but (he reprefenting tliat his fbaro amounted to 
no more than $40 /. of his father’s pcrfonal eftate, and to 60 /. 
only of his grandmother's, he was prevailed on ten days after he 
came of age to fign two feveral relcafcs< to dtc defendant for die 
^40 /. and the 60 /. 

Elizabethy the plaintiff’s mother, hail five children by the de¬ 
fendant, but they all died umler age in her life-time, and in 
1742 file died herlclf. 

The bill was brought to fet afide the relcafes as unduly gain¬ 
ed, and for an account of the piainttff**» father's aiul graiulmo- 
ther's pcrfonal eftate, come to die hands of the plaintiff *s htc 

(1) But if there be any fuch heirs, then refiJoe is thui exprefled, " to pay the 
tiw joai. to remain to them afwr the clear overplus to the plaiotlffi and his 
defendHtit’s deceaie. . faid filler equally at tStirf^eiiivt ages 

l»' This will is very fhordy Hated in •* y’ai 
the Rrgiller’s book: The bequeft of the 

mother. 



• O A-'^ E'S ■■ afid filtffeeteimed 


mother* and that the deft^ndanM^ay pay the plaintiff Ihis full^ 
Iharc thereof and ^lat the 500/. agreed:|»y the articks to re-* 
tarn to the plaintii^a mother dr%er l^s; tnay he feenred for 
the pkirrtiiF’s.benefit, and that he may be let into the pofieffion 
of his mother’s real eftates. * ’ 

The defendant infifted, that as he liad children by EltUStih 
born alive, he is by the curiefy of Ewg/awdintitled for life as well 
to the real tjftatc his wife .was feifed of iiT fee at time of the 
marriage, as to the real eftate which after her marriage came to 
her, and of which fhe died feifed in fee. 

He further infilled, that hy the articles, the reverfionary in- 
tereft expe^lant on the defendant’s death in the ^00/. vefted in 
the defendant’s children, and that he, as adminiftrator and re* 
prefentative of the Jail furviving child, is intitled to the principal 
of the 500 /. 

He infilled too both the rclcafes v»’ere executed in the pre* 
fence of the piaintifi'’s own attorney, and that the plaintiff ac- 
qutefeed in tlie account, and never complained of it till after his 
mother’s death, being above five years, and therefore the account 
ought not now to be opened, 

Mr. Attorney General for the plaintiff infilled he was im- 
pofed upon': by the defendant, and that the two relcafes were 
unduly (Attained, and, drawing him in to execute them jull after 
be'Oame of age, is fuch a flrong ,badge of fraud, a court of equity . 
will fet them alide. '. 

That the articles "Were drawn by the hufband himfclf, with¬ 
out allowing the wife to copfalt with any perfon *, and 'as he 
has«9tprefsly excluded her from his xt\\\ efiatej it is therefore 
natural to fuppofe, Ihe intended to dxcuitle him from any part 
pf her real ellatc \ and that he car.uot in point of law he te-- 
.nant by the curtefy, becaufe the articles Itave given him during 
the coverture the eltate of the wife for his life, aiid fhc has 
only a remainder, and a hufb;nd can only be tenant by the cur* 
tefy of fuch eftaie as the wife is kifed oi in pofiellion at the time 
of the marriage. 

7 'hat as to tlic five hundred ptound®, as the deed is drawn 
inaccurately, by a perfon not converfant iirthe^sw, the court 
w,ill put fuch fenfe upon it as is molt agtecable to the inteutiou 
of the parties; and it cannot be prefumed tliey meant any thing 
more by fhc \vor«ls, ar heirsy than her children. 

That llic plaintiff is' intitled to- a moiety of his fiffer’s fljarc 
under the grandmother^s wil]^ forhe infifted that it viM$a veiled 
kgacy in her at the death tif^c tcllalrix, and the time of pay¬ 
ment'was only p^ilpqncd to twcnty-onc, and therefore iranf- 
mifiibk to the plaintiff as one of her next of kin. 

^r. Solicitor Geqcra| for the defendant. 

'The Vekafe was glvtai jull after his mothei^s fecond marriage, 
tipen an account fettle4 betwe'eh the plaintiff and his mother, 
the defendant very |)rudent!y declined' meddling with -it,- as’ 
he knew nolifingofhcryfirft hulband’s affairs; and the plalntiff’ft 
acqdkfcing all tlte mother’s lifc*tinvfi for five years together, is fb 
.■ ' .... ftronx 







Urong in the defendofttV fa?dU%jliat, the 

him toopcn the accomit.-,,§iv;'' ■ ■, - iX,.- / -■> ,. t . ’.-, ‘';, ■'/ 

As to, the qneftton* - 

the articles^ is intUled to be tenant by tlie Be 

the articles only intended to fccure the profits of the wife’s V^*i 
eftiite and intereft of her perfonal, to raaii;ain' the houfe, «nii 
educate their chHdten, and therefore both the rea| and per**' 
fonal were hkoded together as ^ne fund j and thetcs is no pro- ■ 
vifo that the huiband lhall depart from his right, which, iu 
confequence of the marriage he is idtxckd to by. operation of 
law. 


EASrliCAl^ r», 


As to the five hundred pounds* the contingency was, ^£ 4^6 
Jhall he na children be^tet(\ but as there were feveral children 
who lived many years, it veiled in them, expectant uj^fl the 
death of the father, and is fuch an interop as was ,tranf>* 
miflible. 


But if lie is not intitled as their reprefentative, yet the defen¬ 
dant has a juft claim to it in his owit,right, for with regard 
perfonal eftatc the word heir ijtCans ."tihatperfon whf^lafccs for 
warn of the wife’s difpofition, atid that jStuft be tholli^^dant* 
for, as her hulband, he b-by the civil taw confidcred al the heir, 
and is the perfon likeifife whq £alM:f ii^der.the ftatute of diftri-, 
butions* . , , 

As to the queftion upon the gvandmoiliji^a hetnfiHed, 
according to the rules of the court, the legipes to the plaintiff 
and his fifter did nor voft till twenty-one, for the teftatrix 
eoikm ibhf gives and dlrefls the time of paymonti^ for it is not 
by the words an exprefs gift till twei%-one to the grhnd^qjhildiien, 
being given in the me^ time, until they come of age, 
mother. 


Lord Chancellor, 

There are feveral demands compTifed in this bllL 
Some relating to the perfonal eftate of the plaintiff’s father, 
and fome of his grandnjother, and fome to the real eftate of his 
mother, and likewife to what he is imitlcd at tl^e death of the de¬ 


fendant ; and this arifes upon the conftruilion of the articles, 
which will depend firft on ^ plaintiff’s equity to be relieved 
againft the releafes given by luni at his, coming of age. 

The cafe ftands in a good deal of obfeurity with regard to the 
demand of an account of hb fatherb perfonal eftatc. ' . 

The father died in 1717. feven years after tire wido# inter-* 
marries with the defendant her fecond hulband, add articles are 
entered into at that time. 

Nothing more was done till the plaintiff came of age ittjt>^37, 
when a few days after releafes are executed, confequentty ob» 
tained from, him immediately upon his coming of age-^-^b is 
always a circumftance which gives ilie court a fufpicidn of the 
tinfaitnefs of fuch releafes (1), and there b no proof at all .df ad|f' 
account fettled at the time, or df. ahy account in writing hhl 


( 1 ) P7de 0/d/n t. SaMicm, i> 9 /e i vqI. ij. 

C a ' bclb^ 
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CASES Argued and Detemiined 

' 8t«A»MAN V, before die plsiindff' of Ins father^ or grandmoihcr^s eftatci; buf 
' “**'*-‘*‘‘'* only die defendant in the fchedule to his anfwer fays, it amount¬ 
ed to a grofs fum in the whole of 540 /, And do /. 

At tlic time of the fiihcr’s death be left a widow an 1 two 
children i why then whs not an inventory kept by the motlwr 
C 427 ] his rxecutnx ? for it is a great imputation on executors or ad- 
rmuiltratots th.»t no inventory is ke^ t, or account delivered in to 
childien lAhcn the) come of age. 

It is ttiic, with icfpett to the defendant, there is no parti¬ 
cular impofif in or iraud charged through his means, lor he 
did not inttifcre at all, but left it to the plainlilT!. motlicr to 
fellle accounts with him, and the pLiinlill befidcs acquicfccd 
for five years alt^r the rcleafcs, and until after his mother’s 
death, without ever making any objeiflions to the f/niicfs of this 
nranfai'lion, which allbvds a picfumption that the plaintifl did 
not think himftlf aggrieved. 

But it appears doubtful, whither the plaintilF had any al¬ 
lowance for w'hat he was intitled to, on the lharc of his filler 
under the grandmother’s will. 

'I'liC latter w'ords relied on in the releafc, to fliew the plaintilF 
intended to difthargc the demand he had in right of his lifter, 
nre too general to be applied to this ivarticiilar demand of the 
plaintilT, and the rclcalc muft be confined jaundum 
mrUrtrmy Miul i Ught not to be extended further. 

What I am inclined to do, i, to diiedl the Mafter to take 
an account of fuch pans of the pcrfonal eftrte of.the plaintifl’s 
father, as the wife w.is pofTefied of at the time of her iiiter- 
luaniage w'Uh 'Wtllmm ruUing onU, fur it would be toohaid to 
csftcnd it as f’r back ar. to the di-.ith of the firft hufband ; and 
think It right there fliouhl be tliis intjuliy befoic I fet aliJe lie 
rtltrjlf, for tliough tbeie aic cnniinllanccs that i.nducc lufjiii i- 
on, yCt arc not at aU lati'ifadory to fl.ew there was any fraud 111 
the defendant. 

The next qucflion i-. as to the grandmother’s eft.ite, and a!fo 
in regard to the plainuft’s fliarc a» the rcprcfeiuativc of his 
filler. 

This is a very doubtful point. 

If ategny be dillinithoii is, that if a legacy be devifed to one 

dkvi&d^en-nUy generally, to be p.iid or payable at the age of twenty one, 01 any 
Other age, and the legatee die befoie that age, yet this is fuch 
b”Lrc^*ytt u h intefrefl; vcflcd in the kgaite, that the executor or adminiftra- 
iacH a vcitid tor may lue for and recover it; for it is di(>utivt tn praftmi^ though 
the futuro^ llif time being annext to the paynicnt, aud 

executor QiiyiiM riot tiO the legacy itielf. ^ 

fit It, iindiTco 

•yet It, lor k is rfst./ww (x fruJiUi, though fil'inJum ta futun, 

ifuIegacybeJe- But if a legacy be devifud to a perfon at twenty-one, or if of 
wvkVeate when hc fliall attain the a'ic of twenty-one, and tlic ligucc dies 
tarn. 41 , i(«d he before tliat age, the legacy is lapfct! {i ). 

dill. bcJSifil, it is r,. 

(I) The diHin^ion between a legacv J. pftjaiJt at 21, ii icco';ni!«d by many 
A.xt ai,crifheattRins si.aniluiicto calcs, tee SV,*/' v 415;. 

• fi 






It lias been truly faid by the defe^danit’s, counlel^ tlwsye is^ smadkai* 

no bet}ucll made to the grandcMldren, bat what U contained in **-*'*>'e* 

the direction of payment. . ’ ‘ ^ ^ , 

The relidae thereof I wiirfiiall be equally paid and divided The refidue dl- 

** to and between my two ^rahdchildven at i'uch time as they 

** fhall fcvarally attain their refpeftive age of twenty-one, urj/few/irr, 

** if mv tIat*Fhter/hall thifikfit.** ' . 

^ 

fiverally attain ai, or fooncr, if his daughter thinks fit; the WQrJsj or fooAer, Gfr* make i": a Vtthefi 
legacy I and tranfmifiible.. ‘ 


If it had relied upon the words, ai fuch time as they Jhall 
ve-nlly attain tnoentywei I fliould have been of opinion for the 
defendant that the legacies did not veil till then, and tbajl it 
would have been the fame thing as if the tellator had faid, It 
give it them at the'age of twenty-one. 

But w'hat is the meaning of the teftatrix’s faying dr fisner if my 
daughter pall think not to hinder the legacies from veiling \ 
but Ihe confideved her daughter as the natural guardian of her 
children, and left it to the mother*s diferetion to accelerate it, if 
ihe thought proper. 

And as the tellatrix, by the whole tenor of her will, has left 
•the mother a trullec only for the children, without giving her 
any power over the capital of the legacies, I am of opinion the 
legacy veiled in the filler of the plaintiff at the dcatli of the tef-* 
tatrix, and tranfmifiible to him. 

As to the point of tenant hy the cwrtfy^ all the arguments of the 
hulband’s Handing feifed for the ufe of the wife under the agree¬ 
ment previous to the marriage, mull be laid out of th^ cafe, bs- 
caufe it is merely executory, and an agreement to be carried by 
this court into execution, ■/> 

Elizabeth Steadman doth give and grant unto William Pal-* 
lingy during her natural life, the intercll of all her money, 
“ and the rents of all her eftates, and this for the maintaining 
“ the hoUfe aftd educating our children until Thomas Stead- 
** man and Elizabeth SteudmaHt fon and daughter of the above 
Elizabeth Steadman^ fliall come of fu^l age, or be married. 

The fcopc and intent of the articles was only to.rcgulate 
the whole eftatc of the wife, in right of her firll hulband, as 
well the produce of the perfonal as rents of the real, for the 
maintenance of the houfc and education of thdr children, and 
the words flieiv it intended to comprife the fliare of .the wife’s 


Ldmpen V. QovSberty % Cha. Co.. 155, 
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C.hetliSy 2 Pten* Prec. 3 ^ 7 * 
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to be divided between, them. tni-y 
lhall asrive at *4, wai held to U v 'Ked. 

' a <hildrto 
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CASES Ar@tied itid D^t^^inmed 

cWMren likewife till they arrired at tu'cnty-onc, but tlic es¬ 
tate given to ilie wife was to detetminiTupon their eoming of 


agc« 

In fhort this is nothing more' ihan a contra^, in what man¬ 
ner the levers} funds (huuld be applied of which tiioir eftates 
confifted, and was never intended to abridge tlie hufband’s 
J rights by law; and therefore I am of opinion the defendant 
WtHmm PalUiti; is intitlcd to be tcinnt by tlic curtefy of the 
etlate h a wife was feifed of at the time of the manugc, and 
likcwife of the real tllate which came to her afttr tlie mar¬ 


riage* 

As to the 500 /, Elizabeth Steadman by the articles agreed to 
pay to Wilham Pallhigy (vide the nvotdi bifore). 

^ The firilqucftion (m order to determine the meaning) is what 
the parties underftoodby the word bins, 

Moll ccuainly, they intended children by it throughout the 
whole articles, for in a former part of the articles, the words ai 
lawful htii to their father arc ufcd in this ftnfe. 

“ And after his deceafe^ if there he no heirs lawfully begotten by 
** William Palling upon the body of Elizabeth Steadmaitf then tlie 
5-’o /. to return to the* faid Elizabeth or her heirsP 
What arc thefe heirs of the body ? Children ; and it would 
make it all \oid, if I was to conftrue it according to the legal 
Ibiife, for that would be heirs ui infimtum. 

The nKaning of the words, after hts deceafe if there hem hut t 
itnvfilly begotietiy bfc. is, if there be no children in being and 
eaiiling of tlicir two bodies at the time of the death of Wilnaut 
Paihxgt iben the 500 /. to revet t to the Jatd Elizabeth or htr heirs. 
But the defendant’s counfe*! fay, the words to Ehzabith or hr 
heirs mean, it lliould go to Elizabeth, if living at the hufband’s 
death, but ifdead in his lifc-time, to the hufband himfclf, he 
being intitlcd to the wife’s efFefls. 

Blit I am of opinion tliey ufc the words, et her hirs, in the 
fame fenfe as when before, tliey mention them as heirs to the fa- 
tlier, and mean childicn thioughout the agreement. 

l,ord Chttneellor made the foljow'ing order: ** Fii ft, Thit 
tlie pldintid’s bill, fo far as it fecks to eiclude the defend* 
•* ant from being tenant by the curtefy of his late w ife’s real 
*• eftatc, and Hkewife fo far as it fecks any account of the de- 
** feadant’s late wife’s clothes, which (he had at the time of her 
** death, be djfmiffcd a And declared that the plaintiff is intitled 
** to a moiety of his lifter's ftiare of the perfonal eftate of the plain- 
** tift’s grandmother,'after the death of his filter; and it appear- 
** ing that the ftiare .ipountcd to 661 , his Lordftiip ordered that 
I 43® ** the defendant do pay to the plaintiff 30 /. as his moiety there- 

•* oft Ani^ as to the relief fought by the plaintiff’s bill, to fet 
1'* aOde the rdeafe executed by him to the defendant, and his late 
** wife, admituftratriic of the plaintiff’s father, of his lharc and 
** intercll in his father’s perfonal eftate, either in his own right, 
** or m right of his lifter; His Leidjhip oniered, tliat it be 
reftiired co « Molfferi to iiu^uhc and take an account of 
i what 



'«vrhat perfonal eftatc .and 
** pofleffed oi at ihe “timie of; her ;®terni:^f&g®' 
fendant, and the an?ount, riiere^ at that tim^. ' 

'^Jbip declatefl, that what fi^sdh^pe^Vf^e was fo ppflelfed 
« is to be confidered as the 'produce of the petforial dftate o£ 

** the plaintiff’s late father, and ordered that the Milfteir 4<> ' 

** ftate what was the value of the plaintiff’s Iharc ‘ thercbft 6 a • 
whi<di he was intitled either in his own right, or as one of 
the next of kin to his fiffer. Jnd declared, that according 
to the true intent ariduneaning of the marriage .agreement 
tween the defendant and his late wife, he is intitled to the 
<* intereft of 500 A therein mentioned as his late wife’s portion,'^ 

** or fo much thereof as her fhare of her late hufbancPs perfonal 
“ eftate amounted to during his life, land that after his decsafe, 

** the principal thereof will belong to the plaintiff; and ordered 
that the Mafter ftate how much the defendant’s late wife’s 
fhare of her former hufband’s perfpnal eftate amounted to at 
the time of the intermarriage between her and the defendant, 

Afid referved the confideration of the telief fought by the bill 
'for fetting afide the faid relcafc, till after the Matter’s rc« 
f^port(i).” 

{i) Reg. Lib. f74(5. fol. 550. 


Indedon and others verfus NorthcolCt March 2 % 1746(1). Cafe 151. 


S IR Henry Northcatet in 1732, intermarried with the de¬ 
fendant, the only child of Mr, Stafford\ at the time of the 
marriage both were under age, and therefore no jointure of 
fcttlement were made by the hufband, nor had be any por¬ 
tion with the wife, nor any articles entered into ; but fhe was 
then intitled, under a fcttlement made by her father on his 
marriage, to 5000 /. to be raifed after his death, by virtue of a 
term of 500 years, vefted in truftees, whereof Sir William Drake 
was the furvivor, out of pffft of her father’s eftate, callcibthe 
Stafford eftate, and the defendant, Lady NbrthcotCy was alfo te¬ 
nant in tail, expectant an the death of her father, in lands 
whereof her grandfather, by die mother’s fide, died feifed, called 
the Kelland^ate* 

Mr. Stafford being feifed of the Stafford eftate, , 4 ubje£l: as tq 
part to the term for railing 5000 /. hiortgaged part of it to Thom/if 
Treyte and ethers for 1000 years, for fccuring 4600/. in triift 
for Sir Thomas jdckland, then an iufAut, and durged , it after- 
warns with the further fum of ,1300/. making togctiicr 5360/, 
and before he paid any part of the princip.al fum he died, but by 
will <levifed this eftate upon truft to be fold, for payment of debts 
and legacies, and as to what remained unfold, in truft for {us 
daughter in tail, with remainders over. 

(1) Reg. Lib. A.-174^. fol, 681, 

C c 3 


If 4 father mar¬ 
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without requir¬ 
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b.i>td ma/ djfpoA 
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her terih, and 
^fiiVSuc any 
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431 ' CASES Argued and Dcternilned 

V. Mr. BteJJvrdi at his death, was indebted in the fum nf 9000/• 
i#*»»HcoT». |jy Ijond and otherwife, over and above the 5300/. fecured by 
mortgage, which, with the 5000/. charged on the Btafford 
eftate for the defendant’s portion, exceeded the value of that 
eftatej V hereupon the truftees under his will declining to a£t, 
the defcndjiit, and Sir Henry NovthtelCy at her requeft, (being 
dcfirous all her father’s debts and legacies fliould be faiisfied) 
did agree to fuhjcft the Kclland eftate, together with the Stafford 
eftatf’, to the payment thucof, and thereupon, by indenture of 
harcuin and fale, dated the agtli of SifiUihhry 1734, and by 
t levied ty i^\r Himy Nviktcle and the deftnUnt of the 

a //'/1 ft ne, 1 oth eftatt s were, by the tix ftccs in Mr. Si iffoi d'i 

I'l, m’ Ia Sii Ihnry N'>rtliiUy the defendant, convtjcdlo 
; J' . 'Icily I'i.mts Kh-l^'V'ty and l1 e ph itnid, and 
t. *'r/■ . i 't l>y tilt prfftts or f 1e of both tllaUs, or any 

'hi' ' 1 . ■ ; ! 'Ii."i,nt to j>ay oil the jocu.rbratjccs 

j I < , <j.' “ ,i' < MU, .1 id ail odu'i . bt) and ’ cs of Mr. 


C ^3* ] 


ee of (he fiiift, v >'h n'o)lCy’^^i i ref 11 o. 

, and 1 y iiu iti age O’ j'art, anr. fa!e id Icvv r.u 
’te, and ol a (mall par ol the Staffs*c idati, and by 
y Ivancid by Sn Hifiy H^rSli /, ibe tiullets p,i d off 
’ /. pail of the inoitgigc oi 5300/. and all the othir debts 
Oiiu’"gaeiesof Mi. BtnJJutdy cxccft ihr ^ciol. rc’T.M'iki tf the 
mnitgage-money, and except a bond debt of 1050 /. to bii llmry 
A rihen”. 

And for the better fi i ij-ing the ifoco/ refiduf of the piin- 
cipal and intcicil on the n.orta^., by nu'cntme da.ed the lOth 
of Jnniy I 31;, li'tUuihi Knlth'itHy reprtfentalivf of die funiving 
iruft'• id le 5 3C ye.il''lirm, by tl ( ditcAioii offiii IIet>*y Nutth- 
ocU'y t'Yetlier with ihe plai ’liS Uc, aftb ncil toe nuft term to 
Tho! 7 ;-oi/e and othci'', fub] it,t to icd.mrtion on payment of 
the ^loa/. and inUrtlh, ainl iVulh’sy Ah’/Ar/e did thcicby 
CXUnguilh the ijocir /. portion; and ' 2 toyie lud ifie other mort¬ 
gages did alljgn ih” inongigc term on part of the moitg.)ged 
preiiiuYts frrid iuiin fntli moitgi^e, upon tiuft fui hix JNen.-y 
Hoiihcicy tlx* pl.iini.tf /• and others, and their hciis, 

upon truft, as by the v’d! of Mr. Biaffordy and by the fame 
deed, hir He/iry 'l/cUe, (he phiinliiT, DV. did, in lieu thereof, 
demife the otlin p.iU to Troyte and oilers the morlj^ajiecs for fix 
hnnibtd years, fuLj,.(!:t to redemption, with the other lands com- 
prlfed in the 500 y< .Uo term, fo nftignedto ’d royffy iSc, on pay- 
mint of the 500C /. nioitgag*' money, and nittuft. 

Aftcryt'^nds, by a common leioveiy, in winch Sir IJemy 
and Ins wiife, the cltfeiidant, were vouchees, and by 
j.i^OTntuTC of Ic ife and releafc', ditedthe 29th and 3 oth oiJfrtly 
iy|j.o, ex'*ci.teJ by litem, and the furviving tiuftees; fueh part 
, of the fford tihte ns remained unfold waii fettlid as to a rent 
of 40 J. per«««. to iSir Hemy Nurlhote and his heirs; and 
ds to the reft of tint eftatt of the value of 19,000/. to the ufc 
q» two truftees fe>r 300 yeats, in ’lult for raifing 1000/. by 
Piortgage or f»ik, for rcimburfli’g Sir Henry Kmhcte tlic money 
' he 
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lie advanced ip payment of the debts and legacies of Mr. Ikciiuoh «. 

afld fnbjeft to the term to the ufe.of Sir fictiry Tl^erthccte fcf life, "*’* 
to the defendilflt for life, remainder to their fons in tail, remainder 
to their daughters in tail, remainder to tlie furvivor of them in fee. 

And fuch part of the KelUind eftate as remained unfold, 
and which was of the value of 12^000/. was, by leafe and releafo, 
dated the 29th and 30th of 1740, conveyed'fuhjedl to a , , 
mortgage for fccur'mg icoo/. to the ufc of the fame trullees, in 
trnft for Sir Henry Nortjxote and his heirs. 

That afterwards, by leafe and releafe, ilated the 20th and 
21ft of Aprily 1743, the eftafe fo in mortgage for 1000/. was, 
by the mortgagees and Sir Henry Ncrthccte, conveyed to the 
ufe of Robert Hilyary Kfqj and his heirs, by mortgage for 
2000 /. which was borrowed by Sir Henry Northcoiey in order 
to difeharge the 1000/. then due on the mortgage, and the re- 
fidue of the 2000 L was to fupply fome particular occafions of 
f>ir Hettryy and by him ajiplietl accorilingly, except only 400 /. 
thereof which remained with Sir Henry in his hout'e, or feat at 
RyneSy at the time of his death. 

^\x Henry iVs'r//vo/^ having, by the deed of the i< 5 th of ^v/w, 

1735, exlinguifiled the 5000A for his lady’s portion^ and 
heing feifeJ of fach part of the KelLind eftate as remained un¬ 
fold, for payment of debts of Mr. Btaffurdy and being intitled 
to 1000/. to be raifed by tl'.e term of 300 years, out of tlie 
Stafford eflate ; and being feifed of fcvcral manors and lands" in' 

Devonjhire, the inheritance of his anceftors, of the value of 
20,000/. did make his will, and a codicil dated the fame day, 
as follows : 

“ I give all my eftate, real and pcrfonal, unto Robert Inckdmy 
and others, their heirs, executors, itifr. in truft as to fo much 
“ of my pcrfonal eftate as lhali be and remain on my feat at 

Pytm at my death, tliat they .fliaJl fuffer my wife to ufc and _ > 

“ enjoy tlie fame for fo many years as flic fliall live ; and as to t- ^33 J 

my real eftate, and alfo the reft of my pcrfonal eftate, I devife 
it in tiult for payment of all my debts, and fubjc<!ft thereunto 
** for railing five thoufand pounds for fuch child or children of my 
body ifiuing as fliall attain twenty-one, to be paitl to fucli 
“ child or children, if but one, but if more than one, equally to 
be divided between them j then, as to my real eftate, the 
“ fame, fliall remain to the ufe of'the livft and every other fon 
** and fons of my body, and the I'.eirs of the body of fuch fon 
and fons, and in default of fuch Ifiiie, then to the ule of the 
the daughter and daughters j and in uefauft of fuch ilfue; tlien 
** to the ule of my wife for her life, and appointed Ifwledori and 
“ Others executors.” 


A ccd'icll to he annexed to my nvUl. . 

** Itemy My will is, that the truftees within named do fell 
the AV/rtni eftate, and apply the money arifing from fuch 
to the difeharge of the mortgage due thereon to Robert Helyrtr^ 
and after tliat is latiafied, to apply fuch ctli^ money arfling 

C c 4‘, ** froBt 
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and Determined 


f***"*^ ’’* ** Tiotn it, to the dtftitargf* of the mortgage, to Sir STSawm/ 
■» M truftets on the ''fa^oid eUatt, to tlie intent that 

“ th. eftue may bt iiee and clear td toy dear wife, 

** and after the t o moit,jag^s,»je tully jmd, my wife fliali be 
** intitled to recejvi the rents of the overplus of the Kdland 
<* eftafe during hci Jif*, and a^ier hu dt. ^, to ' o m ftinJI: fet- 

Utment in tne manner 1 hive fettled my lands in Uie body of 
** my will." 

Sir Hinry NoithcotHf at his death, hadiffue living Staffordt 
now (St/ Stafnd f’s ddj} /^w, an mfent^ and the 

plamtiflb Marta NoiJntty llttny^ Hv«h and Charles 

Northiote, and was at his death ponufied of a toufidtiabk per- 
fonal eftate, confifting, amoiig the reft, of chattel, corn, liouf* 
hold goods and plate, at his feat cillcd P^ms (which w i ■ part of 
the S^a^otd cfltite), of the value of ibout twelve Imndtcd pounds, 
over and aho\e the diefllng plate and jcvicls uftd hy Lidy Nttr/h* 
cstein his life time, ind alio oitr snd above foui hundred pounds 
in'caQi remaining at Pynes, 

The dtft-ndant Lidy l^^rthioU infifts, that i^hy virtue of the 
clauft in the will of Sir Htm\ Nm/l cv, whereby the truftecs 
aie to permit her lo ufc and eiijov, for hui lift, lo much of his 
perlonal eft ite as ft ou!d remain at Pyttei at his d< ith) flie i| 
intitled to the ufc not only of the goods and phtu then in Sir 
Jlihrif Nxtl Jdt chcellin^ houft u Pyuj, but Ho to the ufe of 
thfr lour 1 undr< d p< unds rtmaimng in the honlt, and of all 
thecitile, ftjccp, lioifts, coin, grain, and li\c and dead ftock, 
upon the faim of Pi/as, 

I 134 ] And tint flic IS i ititlcd, to I et r vni ufc, ibhihitdj, to many 
pieces ct pi tc, lings, diamc ids, jslnr/> 

And nllo inhfts, flic !» intuicd to hci dowci of the NjitJaie 
eft tc. 

Ii wis iiififtcd on belnlf of Sn 8*'’JvtdN} / *, the fan of 
the left itoi Sir l{ct*y^ tint the deft i dant, Lady NotihoWt is 
not i.it lied 10 th* iifi of tl c four hundr< d pounds, or any of 
the dt«d or live ftock on the fnm at Pynes, nc» of any 4,oods 
plite or pcrfoni’ cftite it Py >tSf oJiei than vihut was in the 
dwellmir-houL', tr feat there. 

And th If the p( ite nel j uel'f, e) I’nieei as paraphumla ought 
•lip bt appl d lor the piynunt of if debts of Sn iA/ny NutUote^ 
in t ift of ) s le il eftaU. 


And I if fled Id .V lie, that Lady ote hating, fince the 
deot I ef Sir IL KattkccL^ cnicud upon tht V t§uid and 
Ku’} d eft itts, a id become 1 ittd tl cree f foi life, by vntue <;f 
^ the tcsci"? cot C)irct8, will ,snd coditil, is thoeby debarred 
fiom all ii.,ht c f oowa of the N^tfl ti eftan, 


And ahoir'ids that one fifth p rt o. he fit e tl onfand pounds, 
fill! eftd bv the V 11 of Su Him\ A ; to be laifed foi fuch 

cjliddjs' child.en hoe^y as ui' uld attain the ag< of twenty- 

u nil bclor g 'o 1 ini in t ilt lit attains tweiity-oiic, and tl n, 
in ft'e mt'-n time hts bi< tints ai d hfttr arc notiniitJed to any 
fui the uv't thtiiufand pounds, oi any allowance out of the 

profits 
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|)Toi)t9 of the ctfate cliargcil therewith, for maintenasee and 
education. * 

That in regard of thefe differences and doubts, the 
in Sir Henry Horthcctu^ will, eannot fafely execute the trails 
without the dire£lion of the court, an<l therefore, that an SiC* 


count may be taken of the pcrfonal eftate devifed to the truftcea, 
and applied towards, the debts of Sir Heniy Nirthiote\ and that 
the claim of dower by Lady Northiote out of the Northete effate, 
and the other difputcs may be determined by the couit, and that 
the plaintiffs, the younger children of Sir Henry Norihvttt may 
have a rcafonabie all'iwance for their mn'ntciuncc and education. 


till their portions fliall bciomc payable, was the end of the 


bill. 


Lady Northcoie^ by her anfwer, mak-’s another point, that as 
flic has funbtd nr Nmty Nsriheotef the refithi^ of the term of 
five bundled ycais, for laifing the deftn<hni*s portion, Avail 
be demied to be a fccuiity for one fourth pair only of the mort- 
g ii>e money, and to fink no nirn ■ than one fourth part of thede- 
l<.nilant\ portion of fivethouf.iMd pounds, but that upon payment 
of tlie fnc thoufand poumlb to Tfvyte and otheis, by Lk of r aip 
part of the K Hand elf ate, or patt of the Stafflnd eftate, the 
rcfidueoftlu tciin of five hundred years AniU be a rccunty for 
raifiiij^ tht icmdninj^ three pairs or the defendant’s portion} 
and the raiher, fm tlut Sir Hvty Njtihcofet by his will and 
codicil, luth diiecled the moUt* age of five thoufand pounds on 
the Sia^ord eftate, to be dilt harmed by fale of part of the Kelland 
eftju, to the intent that the Sf.ijf^rd eftate might be free and clear 
to the defendant. 


Lord Ch incellor took a week's time to confider of the cafe, and 
this day gave judgnu nt. 

One qucflion is, as I.ady NoitNote has fuivived Fir//tviry 
Horthntt\ whether Uic five thoufand pounds has furvived to her 
Z‘' n Jufe m aBt n, oi whether it fhall be confidered as p-iit of her 
hufbaiui’s perlon il eft ite. 

A lid, 1 am of opinion, it ought to be taken to be pjCft of his 
pcifonal eftate. 

The great ob}e<niQn is 'Ins, that no fcttlemcnt was made upon 
her, cither on the mauiage, or hnre, and flic has gaimd nothnig 
out of Sir Hifiry uLfthoie^b Lmily, and t'lerefuie it i> hard this 
fhould be »aktu from her. 


To be fure, it is a matter of hardfliip, but if her father mar¬ 
ried her without rcqui»'iug a knltnicnt, the couit can give no 
yeht f, and flic might nurry too in c vpc^lation of dower. 

But 1 rely upon the ai.>s\'hich have been done by hh Heaty^ 
and his Lady, and whether there has been a fuflicieni^ 
difpofirion of die five hutuaed yeatb term by Sir Hinry 

p/p. 

Nothing is clearer, fince Sir Tf/mj’icafe, i Vtrn* 

and veyfus Hunt^ 1 /V//. 18. mat a hufband may dilpofe 

ft of 
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CASES Argued ^nd t3etenmned 


iVici^rpoK ^4 
THLur£< 


of the wife’s term, or the truft of her term, and prevent any 
thin},- furviving to the wife (t). 

The Stafford eftate coming to Sir H^iry Nortkeote in the life¬ 
time of Lady Nort/ji ote^ fubjeft to tlic mortgage made by Mr. 
Stafford for hvc thou find pounds, lie had a right, in any Ihapc, to 
make it liis own, and has afligned o\ cr this live hundred years 
term, and fo ixave tlie trullecs, by his dirtdlion, as a further 
fccurlty for tJic very fum. 

It has been objedtod, that If a huiband raife money on tlic 
wih-’s freehold, and covenants to pay it, diat his aflets muft be 
- liable to exonerate the wife’s eftate. 

WfaMsahuiban-l the rule, but in what cafe ? Why wlicrc he cannot 

'Is but tenant by afFeCt ilie w'lfc's eftate without her joining (2), as w'hore he is but 
thecunely* ant! tenant by tho curtcfy, or has only an intcrell in it for her life-, but 

tere^tcViitrin o\vii, and he could at any time, during his life, 

the wife’: cftiw, affign I’le term. 

ht catinot altrit 

that eftate without herj <;ran£. 

Awifj havrg Iiiit it docs not rcR: here; firthedp'’d in which ftir He/ny 

the truft Oi » »T » 1 t I I.T r 1 .-11 I ■ n- 

term in ho, i^ouacoie anil 1 j idy Aoi t/ah: have joined, hai put this qui-lliou 
joinii^ witn her quite out of Jill doubt, for they liavc fuft'eicd a common reco- 
'''’“‘Yj dcclarcd the ufes of it, and that they intended to 
ry, Iht come, in lUaK anew UTtlement of this S//y/i/e’talc; and Lady North- 
by Touihei^^in fig }ia\ing the trufi of the tciin 111 her, 'ou! cuming in by 
eft!te^ic-»Tl vouchcr ihc comcs in in piivity of all her intcrefts both legal and 
rquiHbi j.'nO’s equitable, and therefore has haired herielf of any fort of tl.iini 
wdntfoever, and confequently his no light to the five tliculand 
pounds. 

Tlio next quelVion is, as to the defendant’s chim of dower cut 
of the real efliite ol'Sir N''tJ\-Jr She infiil'-. Die has done 

nothing to bar her of lier (Uiwir in the eflatc Sir ILniy Northccif 
kft at the time Oi'‘hi 8 death. 

1 am of opinion, ihc i. intitlcd to doa'cr(3^; for It w'ould be 
buMby hi's win very hard if no Lttleinent was made on hei maniige, and fhe 
gives the wito barred too of lier five tlunifitul jiounds, that fhe fiiould ulfo 
io'^rem^ndr^ ‘hiwct: All hc lias given by his will to the deftlul.int, 

irvm whi.h &e J^ady Norihict:, is a fjiceific kc.iey of perfonal eflatc at his le<.t 
rf'-miud. her tii Pyiis, and a remaind t to her for life in his real cflate, in 
*;Ulw*iaicmn- default of illuc mak, and female, hy himfclf. 

fit jce> uf her 

Cilr, fliaii. intidedto her diwcr ouiof ltno:witliftinilIiig. 

I,a<ly ?hrih(ote infifls, not only on her dower, but on the 
■t' benefit of fueh k’gacios hkewik as are devikd to her hy the 
will. 

Jt lias been o’ojt ^k'd, hy the coiinfcl for Sir Stafford Njrthcote 
, the d.'viles by the will do, in forae meafure, clafli with her 
^|.'ciahn of dower, and arc iutirdy ineonfifient with it, becaufc tlie 

(j) V. Dtzsd/y ants i vol. vol. ;})4 and cafes there. 

(;) See the cafes cited in the note to 

- d&S t’iJ. PaiUudjt, \’, PimflUf aute z Cm'iony,HametL^arH z v<oh/^zy. 

teftator 


thcreturr birrel 
Bt my cljim to 
it atcciw.ird!). 


Thwichthehuf- 



teftator gives her the very eftate in riemainiler, out cjf wiilcli 
demands lijKt dower, and therefore (be mud cither- talae t^taHjis 
under the o^-total!/rejtdl it (i)< - ; ^ 

I do agree, this has been the gfeneral rule'^ver finee. the cafi? 

Noys vevfue Mordmint^ i Vetn. 581. which was decreed m . 
i/i/ary term, 1706, but the queftion is, w'hcthcr Lady North* . 
coAt, "upon the circumftar.ce ol:' the caie, is to be excluded j and I 
am of opinion, «p<^n tlic authority of Lwwrrwrf verfus iLrr'a;m/tv, 

2 V^rn. 365. (lie is not, wdiich was finally determined ten years 

after Noys verfns Mcrdcunt^ ar.d feems to me to be a cafe in 

points the decree was firfl made by .Luul S.mirr.f agalnfl the wife, £ 437 ^ * 

rewerfed by Lord Keeper fVi 'ighi, and the decree of reverfal 

alhrmed in the Houft of J-ortls, and detcvir.ined too by them 

upon the merits of the cafe iti May 1716; for tliougli Lord 

Coiofier faid, he wouid only eiit^’r upon tiic point relating to ti)e 

account, yet he cert.unly was not preJuded from exunilning 

but' the claim of dower bkewife; bu: it appears by a note tlwt 1 

Jmve of tins rale, that the Houfe of Lords dltl not think thtm- 

felves confined to any particular par-t, but decreed upon the 

•whole cafi.*. 

'f'hio pjchnt cafe ftands diftinguinted from Noys verfns Mor* 
upon t!ic r'afoii of the thing likcwilc, for the claim there 
■v\ cu)d h ivc overturned the will in tcio. 

i ut Ladv N-''ihfute does not claim to overturn the \villf« /cfc. The wife tukia* 
bu; inertly a temporary lutercft, and is only taking out that 

r/v/.’ iMcrcff b’lr a tiint, and afterwards it will go on as the cntimereit tw« 
t^ilfiior iii'.cnded it, time, docs not 

'Die, t’nvo quefllon is, wdiat pr.lTcd to Lady NcrlLrate hy the , 
words perionai cilatc on my feat at Pyr/rj for her life. 

ii V.1-. iiifn'.ed, ny liet counfi!, that the is iiititlcd to all the 
hmifliold goodo and fiirnitine, (lock uiKin the ground, and the 
four liunti'cii pounds in money in tiie heufe at iSit Ni'nry North- 
cotdi> death. 

Biu the counfel on the other fide liavc faitl, it is to be taken 
more flricliy, and that it ought to be conliticJ to the goods iu 
the Jioufe and gardens at Pynes QnJ'<i. * 

But this is too ILielght a conilriuv.ion. 

As to the four hundred pounds, I .am of opinion it did not ■ 
pafs !'y this devile (2), nor is within the meaning of th.c words t 
it might as well have padld chojes i/i ai^iori (3) ; but 1 tliink tliat 
all the Hock on the farm live and J.v.y/, -iX'MX ailjlcres on the latids 
held in hand, which were enjoyed at Pyttes^ tor the ufe and ac- 
(Contmodation of the houfe and (cat, will pat's to the wife, fur flic 
was to refide there with lier thiiilrcn, and were plainly intended . 
for her ufe in carrying On tlit. farm. 

Indeed it is faid for her life, and therefore it was objcfledrne 
ought only to have the ufufruftuary iiUcrelt. 

Vide Monisv. Butroxos, ante zvolm t P'i' 2:'3. P'^phatv v, Lnsi^ 

rJi’itf- On 8. C. 

(2) fP'uolcomh V. TPooleontb, 3^?; W. i j 2. (3) k'U: ChatJ'ian v. I Fdf, ? 73 * 

But fee comitefs oiAyiepu^f i cafe' cited, Mtrr'sy^ Movfej t JJro, Cha, ReK 127. 

But 
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i **■* Blit then aJl bcqueft& of goods for life aw fubjeft to contm- 

y Wa*s«euT*- gcHcies, rcafonabie wear and confumption and an inventory muft 
be made of t}iem. 

A fourth queftlon is, as to i.ady Northcotis parafthernnliat and 
*xhauft*d by '* thcm*in fomc fiiape or other, but, to be fure, not 

kuibwd’-i ci'^.h- to the prejudice of creditors, yet, as here is a truft eilate, dharg- 
ir«’huft eftVte payment of debts, width is fuflicient for that purpofe, 

ckirgtd with flic may come round upon the truft eftate to be reimburfed to 
the vahte of her paraphernalia, if the perfonal has been exhauf* 
imitwtncomr t^d by her hufband'i* civditors 5 and determined fo in levetal 

unon tj|»t rltiK' CufeS* 
fob'' rehnhuiiVd 

thfc value ot hi.tfgrmphtihitttta. (i). 


^wV*oufofan qneftion is, Whether by the devife of five thoufand 

rihi»r<juaiiy,w pouiids out of hii cttate, equally to be divided between his 
ttftatorNrhii- cluldren, with remain ler in the fiine eftxte to his firft and 
*i«Snd*rti*th'e Sft‘£lrd N^i/Loh' the eldeft fon (hall have a 

fiuee eftate to iliarC. 
hie ft) ft and 

#Jui litoif we tlJ*ppnpall Late epare. 


It has been objcflrd, that though there is the general word 
children in the will, yet it caiin t be conceived, tint he in¬ 
tended hh eldtfl fow by it, for he io to take the eftate itfelf, and 
it would be abfurd tint he fl /uid provide for him out of tlic eftate, 
and yet ghe him the eftate. 

But i am of opinion, that the words arc too ftrong to fay, 
thatSir StiffjiJ Nntl,i.te is not a child, and though the eftate is 
given to him as the fiiil fon, yet it is given like wife to every 
, other fon, and therefore it might as w ell be faid to take away the 
iliaie of a fecund fon. 

The children have infift-d upon intcreft on their (hares for 
tbtlr maintenance, though the ine tlioufand pounds is given to 
1 fuch children of his body a-> (liould attain the age of twenty-one, 
and confcqueiuly is not veiled. 

^eretegxcitfi In tlic cafc of rtraugeis, whether the legacy be given abfo- 
ftwt^r^T-'rter payable at twenty-one, or not given until twenty- 

feyMt lt,nrsn- One, they can have no intereft in the mean time; but in citlier of 
t)r-oM,»r’not tJielb devife^, where they are given to children, the court will 
intereft for their portions immediately; and it has been fp 

no intereft la doiic frequently, 
die mean limb, 

but Whant flven to chlldien, in eltU-'r of thefc caft i, they lhall have intereft immedt itely (z). 

Mis?. It being infilled, that the younger children, in regard that 
cd for ‘many the ddcft foil IS intiticd to One (hare of the five thoufand pounds, 
**^^‘*“' ought to be allowed inten ft at five per cent, for their maintenance, 
thcir pravifiun being fo fcanty; Lord Hardvikle at firft, 

yet ip confidMit- 

tiob of being then Jt fwur and a hiif, and feveral at fivey^er rent, the court oidercd diechUdien 

Ihottld hove thur <nii a hlT/iae etnt, intereft ou their ik<irct> of ttie 5000 /. 

(l) So Hiihut V* P'vnionfh, n,itr z vol. P. W. 544. S. C. /'//fe ante 369. 
toi{, V. PaikLimfi, i Bto. Cba. {p)'t 3 iti Ueatb Ptiiy, ant, 

5:6. S‘d vidi. jV&btrt V. ilhffitrd, z and z* 



!n dje Tmf)> oJT Littfd CIwuyKSOltot ifAitDtlT®®!♦ 435> 

as nft fliote had been allowed for many rears than *• 

for maintenance, he did not care to break through tiu! rul<Hl< feat *^^**®‘‘'** 
afterwards, in coniidcration of the tntereO; of money being idk 
tcred within thefe two years, mortgages being then at four an# 
a half, and feveral at five per cent, his LorcHhip ordetcjl the chil-* 
dren (liould have four and a half^r cent, iutertft upon their fitarea 
of the five thoufand pounds. 


jR^rerfus Gannel^ March 3, 1746. Bccond S alefterHilary Term. Cafe 1 $%% 

A Bill was brought for difeovery and perpetuating the tefll- iipriyingof 
mony of witncllls; the plaiiUitV diu^.fc out the dhconry i^ 
(i), and all thciduf; but, in praying of procef., piay? tl»at , 
the defendant may abide fucli oulcr and decree as the court fhall itnpuuiiing; 
think proper to make. 

the pUmtiii 

pnyftl the defindint might abide /• i/> or<f>r aid if cree a? the C 0 Brtffi 08 £ht ptopijr to make, a lieoltUIIV 
on fuch a bill aliowcd, lor it 1. pia^ lu^ reiu 1 as v^t 11 as a diliovery. ^ 

The defendant moved that he might be paid the cpfls pi 
the fuit, and that it might be refened to a Mailer for chat 
purpofe. 

Lonn Chancellor, 

The words order and thc-'.e^ in the prayer of the proc jjjii ^ 
make it a bill for relief, and regularly ought to be difinifibd: but 
I will not diretl the coils of luit to the defendant, till the pre¬ 
cedents are fearched of bills for perpetuating the teUimony of 
witnefles, to fee whether it is ufutl, in praying the priKtfs of 
the court, to infert the words, that the defendant may abide 
fuch order and decree as the court iliall think proper to make 
(2)- 

N. B. Some confiderable pra£lif.i j at the bar faid, that there 
was a cafe bofore JLord T'alhal of a bill for difeovery, with tlicfs 
words, r/i rV ptayer of the procefs % and upon the defendant's de- 
marungy his l^ordlhip faid, it was praying relief, as well as a 
difeovery j and allowed tine demurrer. 

(i) It appears from the Rcgiftcr's (2) Ordered, that the 
book, that the plaintiff only iliuck out (hould be paid his cods, except thaw eit 
the uhefy and not the difeovery. examining his wimefTcs. keg, JLti, 

1746. fol. i 9 o. 


Barley verfus PcarfoKy March 3, r74<5* Second Seed after Hdar^ Ctff |0|^ 


M r. Ord moved at a former fcal, to fupjprefs an ^niWe# Wpi 
returned upon a commilEon out of the counirjf,' for 
.want of being figned by (he party \ it flood over till to dtw, to 

Striae# 

eommilTion out of th« countiy, which hare not bfeefi finned by the f Lord Vfctkd 

iiu: w m ■ ■ 


fuppref. thi. anfwei £>1 want of it, biu tatd, he stouU w.ifidcr uf u 
autter umform for the future. 


uuke the ih 



’BAuit* V. 
'PxAliOK* 
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The oU rul? of 
tin:'court, before 
the it ttute for 
wnsndment of 
the law, wa» to 
fend the tenor 
^ the bill to the 
contmiifioner$, 
but this was done 
£> loofely in the 
«<>hc£, that it did 
n<»t aufwrr the 
viid of aiViiting 
tlicm in framing 
the enfwcr, and 
therelore rite .dt 
i»)ok avny the 
jrractico of fc;»d- 
mg with the 
c«>iimiilK)n le- 




GASES Afgiied iiiiil t)ctef««rtc4 

give the reglfter an opportunity oT fearchtng precedents, whS* 
certified, that they are both ways, fomc figned^ and fome not 
figned by the party. 

I'hc counfcl for the motion fald, there was one great Incon¬ 
venience in the parties not figning them; that if he fliould be 
guilty of perjury, it would be a dilftcult matter to convift him, 
becauie they mull prove the identity of the perfon who fwore 
the anfwerj and there vi'as a cafe before Lord Cltief Jollice 
where the defendant was acquitted, becaufe the Mailer, before 
whom the anfwer was fworn, would ,iiot venture to fwear it 
was the fame peifun. 

J-oiin Chance i.LOR, 

The old rule of the court before th.e ll'itutc of 4 5 

ch. 16. for amendment of the law, was, to lend to the comniif- 
lloncrs the tenor of the bill, and they c,\amli:ed the defendanVi 
in taking his anfwer by this tenor, in the fame manner as if 
they had been examining him upon inlcrrogatorics, and in tlie 
return of the commifilon, certified the method in whicli they 
took his anfwer j fo tJiat there was no qcc.tfion eillier for the 
counfcl or the party to lign the anlwer; but, by degrees, the 
inferting the teucr of the bill in the comraiirion, was done in fo 
loofe a manner, in tlie oHicc, that it became a mere ballad, and 
was no real ufc to the panics, and did not at all anfwer the end 
of alTifting the commlirioners, in framing the anfwer, but was a 
fruitlefs and unnec. ifai y expenee; fo that tlie aCl of parliament 
for amending of the i.iw, very judicioully took away the pvaclice 
of fetullng with tlie eonmiiiliou Ufiowm VdUt. 

Auvl therefore, .e. tills i:. now omitted, it isneceffary the party, 
as well as the eonim'ihor.ers, fliouid fign an anfwer taken in the 
country, but not m-slcriai it IhoulJ be figned by a counfed. 

Ilut as, at prel'eiU, the precevlents arc both ways in the office, 
and in fome comir’cs in Luglcwdy they follow the old prailice 
Hill, in omitting to make the party fign the anfwer, it would 
be too hard in one particular cafe, to fupprefs the anfwer, 
but his Lorufiiip faid, that he w'ould confuier of fome rule to 
make the proceedings In tliis* matter uniform, for the future, 
throughout the kingdom. 

J^lari'h y, this T^'^ythe Canje ofTt'ofp^rd vetfus Boehm Jlocd. 

! ■for judgment f Bird liardwicLe Ijuvlng taken ufiv Days to esn- 

' fider of //. 

B y indenture of the 3eth of Nevetnher i6p2, betwren G/V- 
vmit Boehm <»f th.e lirll part, Ann Dilke of the fccond, and 
two truftccs of the third, reciting a marriage, intended be¬ 
tween and Anti^ and that flie was fi.ifed of lands in 

JiiuDieVt fhe, with she privity of C/emeni, for the licttcr provifioa 
for W, and her iflus by Ciemrnt, granted and lelculcd the lands 
to the truflces and their heirs. 



in tlid Tkftc of Lord Chancellor KAiibWjcftA. 


To the ufe of Clement and ^»n during their lives, and the life 
of tlie furvivor. 

Remviindcr to the tniftecs, to preferve contingent remainders: 
Remainder to the firll fon of Clement by Ann in tail male: Re¬ 
mainder to the fecond and every other fon in tail male i remain¬ 
der to the daughters in tail general: Remainder to the furvivor 
of Clement and Ann in fee. 

And by the fame deed Ann affigned 1200/. in money to the 
trcllees, to be laid out in purcliafing lands in fee-fimple, with the 
confent of Clement and Ann, and the furvivor, to the fame ufes 
as were limited of tlie lands releafed by this deed, and a provifo 
that the trullecs, if rerjuired, ihould lay out 600/. part of tlie 
1200 /. in the purchaie or a houfe, to remain to Clement and 
Anny or the furvivor. 

And by the fame deed Ann afllgoed to the triihces 2000 /. due 
to her from the chamber of J.i/hhn, to be laid out in lands to 
the fame ufes. 

Clement covenanted to leave Ann fuch part of the pcrfonsl 
eftates as file fiiould be intitlcd to by the cuiloin of Londony ia 
cafe lie was a freeman at his death. 

'Fhere was iiTiie of the marriage S't^ifninnd Boehm (afterwards 
calloil TrnJfjnd) the cldcfl fon, and the piaintifi ’s late hulband, 
■and feveral other children. 


Upon the marriage of the plaintifl' with Si^Jftnuml Traffbrdy 
Jicr fortune was to he had out by Henry Heatbcolc and CharUe 
Boehm-y the truilees under thefcttlemcni before marriage, in the 
pui'ch ife of lands to be fettled to feveral ufes, wiih an exprefs 
provifo that and Uorhniy till a proper purchafe of lands 

could be found, Iheuld by Si^ijmr/nd’s direction or confent iti- 
veft tlie truil iiu uey in gcwrtimeni or other good 

And tluTC was a recital in this let:lenu-nt, that Sigifiniindy by 
virtue of liis father's marriage fettlcment, was feiftd in lemain- 
derof t!ie land in Htnlnijy loliim an<l the heirs male o' liis body, 
and to the veve) lionaiy intercil in the (>ool. part of tlie 1200/. 
ami in 185 5 A 155. gd. produced from the 2000/. orphan 
ftock, and. that he covenanted to convey (if he furvived his 
father) the land in Hadnryy the 6&0/. and 1855 /. 15 j. gd. to 
the trnllees, for the move cflerhupl raifug fo much, as wnh the 
plaintilT’s fortune would puvcli.ti'e lands of 400/. a year, for 
particular purpofes. 

lleNry Henthrote died, and all the trull money remained in the 
hnnils of Claries Boehm. 

The plaintiff’s fortune lying dead, anil no proper purci: 
then oflviing, 85S5 /. tiuuecti* wa.!, by the direction of })tr fa- 
.thcr and her Itulband, invcllcd in. the puichal'e of 7000 A Sjuih- 
J'ea ftock. 

Three y'cnrs afterwartls, t.nth-fea ftock being greatly fallen, 
and the piaiiuiiTs father and Imfbjiid aiipiohending a further 
fall, it was fold by Charles Jicchaiy and tl.c funi of i 1 . ^ s* 
war Icjl /’> the d'.jJ'erence w/'/fv.’.' Itnirg andj'/'di-g rhe S.uah-i'ea 


TRATtO* 

Boehm 
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CASES Ai^ue«3 and Determined 

jTTnAfrftRn V. Clement Boehms the father of Sig^mund, by his wifi dated the 
8th of July 1725, devifed to SIgifmund the land iti Hackney^ and 
the tit'o thoufatid foitr hundred jifty-fi've poUnds fifteen fiAUings attd 
nine-pence, viz. ike one thpufavd^eight hundred fift^-fi’^e pounds fif¬ 
teen /hillings and nine-pence, and the fin hundred pounds above men¬ 
tioned, and pjive to his fon Clement Boehm 2000 /. and to his 
other childven divers legacies, and the rclidue of his eflate to 
his foils Chr.rks and Edmund, whom he appointed executors, 
and declared he had given all his children more than was coming 
to them by the cuftom of London, and therefore willed, that, 
upon payment of every legacy, a full difchargc fhould be given 
to his executors, and in cafe of refufaJ of fuch difchargc, lie or 
flic refufing Ihouhi have no more of his ellatc than was clue by 
the cuftom. 

The tell.uor divnl in ftine 1724, and the tvro following re¬ 
ceipts were given by Siglfmnnd and Clement. 

Received yJ'fffj' the 19th 1735, of my brothers Charles Boehm 
and Edmtmd Boehm, executors to my father ueceafed, the 2455 /. 
15/. 9//. purfuant to my father’s lall will, and in full of all 
^claims and demands whatfoever upon my father’s eftatc hy vir¬ 
tue of his marriage contraict, or oth.erwife, acknowledging this 
receipt to be a full releafe and difeharge to lii.s executors. 

Sigifimmd Trnfordi, 

Received the 2d of November 1734, of my brothers Charles 
and Eiiniund Bou:m, executors to my father deccafed, the full 
fum of 2000/. purfuant to my father’s laf’t will, and accordingly 
I quit chiiin for ever to any and all demands whatfoever upon 
the eflate of my falh' r, acknov. ledgiiig and declaring tins to be 
a full difeharge to his executors. 

Clement Boehm. 

The plaintifT’shufband died the ift cf Fel.ncnry 1740, without 
ilTiie, leaving his brother Clement Boehm his heir at law. 

By his wiil, dated the 4th of I^Iurth 17 -9 SigiJ'mund gave all 
Ids real eilaie to the pla'nul.T for life, witl;ou- impeachment (•£ 
WaQc, and ..tier her death and failure of hTue b)' him, and pay¬ 
ment cf d^bes, to his diler Lhcodfci ll'.pferior life, with rc- 
maiiuL-r t) hvcral other perfons for life, remainder to his own 
right heirs ; and taking notice of the fctilcment made on Ids 
martiage and that the trullees were to lay out the phuiitifT’sp or- 
tion in lands, atid that he had nw ilFue, he charges the revcrflon 
in fv-c of the lands pm chafed, or to be piircliafed with her por- 
tirni (cxptdiint on the dcccafcs of die tcilator and the plaintifl', 
and failure of their ifllie), with liis dcins, and after payment there¬ 
of, devifes tlit fame to Ids brothers and fillers, in fuch manner 
and for fuch rilates as he had before devifed his real cltate, with 
reniainder n.' his mvu right hciis. 

Clenteni Boehm, the brother of Sigifmund, died the 30th of 
Srpfember 174T, leaving the defendant Llemenl Trajford an in¬ 
fant, liis only chiW, and heir at law. 

I^ORU CiIA\'Cri.I-OR, 

I am extremely well fati^fied with the opinion I am going to 
give, and therefore tiid not think 1 ought to delay the parties by 
putting it off to a further time. 

. The 
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The end of Mrs^ Trajford's orlj^nal bill is to have the benefit ' * 

Intended for her from her portion* and her hufband’fi covenants * 
in the fcttlements previous to her marriage. 

The end of Charles Boehm*& crofs bill (third fan of old 
Boehmt and furviving truftee under his brother’s marriage fettle- 
ment) is to have the trails of that fettlement performed* and to 
have all juft allowances, and in particular to be difeharged of the 
2369/. 5 /. part of the truft money loft by the fall of the South- 
fea ftock*and that the 600/. and t^s.gd. making together 
245 5A 15J. may either be applied to make good the trufts 
of the fettlement of the 30th of November 1692, made on the 
marriage of old Clement Beehm% ox to make good the trufts of 
his brother Sigi/mumi’s fettlement, as the court ihall dtre£l. 

Under thefe covenants, and theft^trufts, feveral of the quef** 
tions^arife. 

One queftionis, upon whom the lofs of the jr. ftiall C 444 3 

fall, and whether that lofs has arifen from a difpofttipn of the 
Xruft money according to the terms of the truft ? 

I am of opinion the lofs has not happened from a difpofttion of 
the truft money according to the terms of the truft, but that it 
has been laid out in a different manner from what was intended 
hy the truft. 

To be invejledt till a purchafe of lands could be found, in govern¬ 
ment funds^ or other good fecurities. 

Neither South fea ftock nor Bank ftock are confidered as a Laying out the 
good fecurity, becaufe it depends upon the management of the 
governors and directors, and are fubjefl to Ioffes} for inftance, * 

it is in the power of the South fea company to trade away their according to the 
whole ftock while they keep within the terms pf tlieir char- 

, . # *• truft, as It IS 

ter ( I y. fubjeP to ioftet; 

for the dirrPura 

scay trade away tbeir whole ftock whUft they keep within the terms of the charur. ^ 

But Southfea annuities and Bank annuities are of a different Smb~pa-ia.Kvix- 
confideration *, the direaors have nothing to do with the prin- 
cipal, and are only to pay the dividends and intereft till fuch only^nd properly 
time as die government pay off the capital, and it is not in tlieir for 

power to bring any lofs upon tliem, and therefore are only and pVwerrf^* 
properly good fecurities. direPonto 

The word funds does not alter it, becaufe it muft relate to fuch 
funds as are a good and undoubted fecurity. ***^' 

There is no doubt but this court will endeavour to deliver a This court will 
trujlee from any mlfchief that may happen from a mifapplication dei1vcrif/«% 
of truft money, which brings it to the confideration how this fromamiiappii- 
lofs is to be made good to the truft eftate. cation of truft 

Now* as to the manner of making it good to the truft eftate* »»aey. 
it muft firft come out of the eftate of Sigifmund Traffurd, becaufe 
done neither with his concurrence, or lubfequent afibnt i for h«, 
has paffed the account with his brother Clsar&s, and coaftantly 
^received the dividends of the Southfea ftock* 

(l) Vidtjachfmv, fachfatt atste 1 vol. 5*3* 

Vox., m. D d 


The 
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CASES Argued and Detemimed 


u'uftryet if he who coiifcntcd to It. 

gdvs out orit 

vticli iliC approbation of the cejiui qut truji, it inufl. be liril niaJe good out of the perfon’s eftate wh* 
cunfenied. 

f 445 3 Therefore Sigiftminc^^ eftate ntuft be applied in the firft 
place. 

The next queftion is, and the principal one in the caufe, as to 
the fam of 2455 * 5 9^* arifing tun of the funds v.-hich were 

part ,of the portion of old Mr. Cle)fient wife, vdieiher it 

lhall be confidered as real%r perfonal cftaic upon the circum- 
ftannes of the cafe. 

It muftbc admitted that it was to be laid out in land, and con- 
fequently, on die foot of the fettkment in 1692, muft be 
taken primd facie as land, and go as real eftate would have 
done. 

The queftion w'ill be then, Whether the a£ts' fmcc done arc 
fufficient to bar the entail as it is called, or to difeharge the 
tranfubp.aniiatsd real quality given it in the confideration of this 
court. 

It is a tranfa£lion of fifty years /landing j and it appears ton 
that the money; though vtftcd in truftees, was in the hands of 
old Mr. Clement Bccbm ; Sff/nuad had an expectation of this 
money coming to hiniielf, ami by his fenlcmcnt covenants that 
(in cafe he furvives his father) he w'ili aiTure and make over the 
a455 /. 15 t^d. to the truftees, for the more effectual raifing fo 
much as with the piainnfl’s foi tunc would purchafe lands o;' 400/. 
per atm, this m-!. iu.uk* a part of the fund to be laid out, but 
further fum for Uie purchafe of lands for the plaincIiT’s be¬ 
nefit. 

Old Mr. Clement Biiehm on the 8th of y«/v, 1725, execute? 
3 will, and takes upon him to make a difpofition of his eftate 
among his children, and gives the 2455/. 15/. (;</. to Sigifnitnui 
^raffbrd. 

After his death the children accept their legacies, and Sigif 
ntuml and Clement fign receipts and difeharges to the executors 
of old Mr. Clement Boehms and the other fons give difeharges for 
their legacies likewife. 

Upon this it has been infifted on the part of the plaintiff 
Mrs. Traferdy that it is not now to be confidered as a debt, and 
fabjeil to be laid out for the benefit of the remainder-men, in 
t?il, under the de?d of 1692, becaufe Sigifinund Traffordf the 
firft tenant in Ciil, look the money with the confent of his other 
brothers, and thoreihre is difeharged from the entail. 

Two dijeflions have been made on the part of the defendant 
' 0 em^t TmfTof'df the fon and only child of Clement Boehm the 
yourwer, and confequeatly, if a Kjnaiudcr txifts iu this money, 
he is iutitled to it< ; 


V. 

' Box'hm. 


The rule of the court in all cafes is, that if a truftec-errs in 
tlie management of the truft, and is guilty of a breach, yet if 
Where atruftes he goes out of tlie truft with the approbation of the cefaf. que 
it be mstic good firil out of the eftate of tl»e perfon 


The 



in tHe 'Timie df Lord CbmccJkt 


The firfl: ohjefdion wa«, that thefe a^ls wereiJone hy' the par- 'r*A»ro»i r,' 
ties fubfequcnt to the fettlement in idpa, and ate not fuScient 
to fliew the intention of the par{ies that the entail of this money [ 44<? J 
iliouUI be barred. 

The fccond objc£lion, if fiifficient to fhew the intention, yet 
cannot be a bar without a decree of this court. 

I am of opinion the !'.£t8 dof'e by the parties are fufficient to 
fliew it was their intention, particularly of Clement the father, 
to bar that analogy to the real, or that entailed quality in the 
money. 

Olil Clement gives tliis very fum to Slgl/mund, and apprehended 
that he was dlfpofing of his own eftate, and unlcfs he has given 
him.this, he has given nothing to ; then folio,vs the 

tiaufe in the will, relating to the rdbafes. 

It has been objeded that this is to be confined to the dif- 
pofition of his perfonal eftate according to the cullom of Lcti>* 
don, 

■ But it ought not to be narrowed in this manner, for he intend¬ 
ed clearly to bar his children of all the claims to every part of his 
eftate by the legacies given to them. 

What is done fubfequent ? 

A payment is made by the executors to Mr. Sigifmund Traf- 
fordi of the 2455 /• ij r, pr/. in fiitisfa£lion of all his claims he 
might have under the marriage-fettlement, and he has given a 
receipt in full of all claims, and all the children wdth noticej|Of 
their father’s vrill do the fame. 

Therefore I am of opinion it was the intention of the parties 
that Sigifmiind Trafford fliould have this money as his abfolute 
property, taking in the circumftances ariling from the confent of 
the remainder-man. 

The next queftion is. Whether the a£ts done have difeharged 
this money from the iranfuhjlantiated real quality^ which the high 
power of this court gives to money. 

What governs the court in this refpc£k is, that they confider J^crstbingMiM- 
things contracted to be done, as aBually daney and let tliem have tHfltedi tobe 
afl the confequences, as if formally executed, therefore if there doBe.asaaually 
be an agreement to purchafe land, the court looks on it as have all 
dune (1 )• tiarconle^uencea 

But if the parties interefted have agreed that the money fliall ^ fontiiiiy 
not have this quality, that is to be entailedf it difeharges it of the • 

entail (2'. f *447 J 

*If a man is intitled to have money to be laid out in land to Money to he Wl 
be fettled to the ufc of him and his heirs, there he fliall. be in*„?“tinJa»dto 
titled to the money in this court, and if the party in his life-time 
(hews any Intent to have it in money and dies, then the court will iatWe U. 
will give it to hi? executor, and not to the heir (3). “ mcmey ia 

(0 Gttidetv. Gttidot, ante 254. (3) See, SeeUy v. Jaga, | P. W. 389. 

(2) Crabtree v. Bramhlty pQ&. 680. Cumin^hamyielldheiy i Kff, I76, 
note 1. 

^ r>d% 


u 
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CASES Argued and Determined 


Where a perron 
h tenant tn tailt 
rererfion in fee 
to bimielff the 
court will give 
him the moneys 
bacaufe by a 
common con- 


TkArreiiD v. If money is directed to be laid out in land, and limited to 
Boskm. £jj remainder to B. in tail, remainder to C. in tail, the 
Money Sircaed court will dire£t it to be laid out in land if nothing has been 
UndVndVmimd to bar the remainder i). 
to Ac in uil, _ » _ 

with feverai remainders in tail, the court will order it to be laid out, \f nothing has been done to bar 
the remainders. 

But if a perfon is tenant in tail, reverfion in fee to himfelf, 
the court will give him the money, becaufe by a common con¬ 
veyance he may bar the entail and reverfion; and therefore the 
court will not put him to the circuity of having rtcourfc to a 
legal bar *. (2). 

In Edwards verfus The Countefs of Warwick^ 2 P, Jf'ms. 171. 
bar ArentaiT*^ Lord Macclesfh'ld has laid down the rule of tlic xourt in thefc 
and reverfion# Cafes# 

The limitations here were to Sigifmuttd Trafford Boehm in 
tail, remainder to his brothers in tail, remainder in fee to 
himfelf: this money has been paid to him with the confent 
of his brothers. 

Was there tlien any entailable quality remaining in this 
money ? 

IfabUl hadbeen Suppofe a bill had been brought by Slgfmiuid Traford Bodm 
brought by 5 . to to have tl»e money paid to him, inlkad* of being laid out in 

brothers had, by their anfwcrs, fubmitted this 
the brothers by money ihould be paid to Blgifmmdy could the ifllue of the bro- 
10 fliould be laid out in land ? Moft clearly 

it, their iffiie not, for their iflueare equally barred, as if the brotiicts had re- 
wottid have been cclvcd a part of the money themfehes. 
eijuatly barred “ ■ - . _ _ - 

as ifthebrothera 
had received a 
part of the mo- 
piey cbemtclves. 

Where the te¬ 
nant intail,{l^c. 


But it was objefited there is no inftance of this being done 
without a decree of the court for that purpofe. 


• It is the lirfl: time I have heard it laid down tlint the decree 
of this court is neceflary, and Uiat the parties muft come here 
is a ftae covert, fo have the fanflion of the court •, indeed if the tenant in tail 
remainder in taH, had been a feme covert^ flie muft have 
that they may comc here, that the court might have alktd her the queftion, 
M ***’th her * confent, that the money is to be paid in- 

SmfcTt th« the ftcad of being laid out in land, as in the cafe of a fine (O# 
money is to he It was faid there is no precedent, and indeed I cannot fay that 
^ known this court decree aas of this kind to be gooi but 
I wUl make a precedent, 

[ 'ddS ] 

^i) Ste Collet y. C^lctU ante X vq\. 11. (j) Qhibam v. Hughes, ante 2 vol. 

(2) Sc note to CoUet v. Collet^ ante t 453, 454. 44^. 

vol. tt. 

• Money covenanted to be Uid out in land lhall defeend as land, Imt he that i.Jn- 
tiUed to the lee ot Imd, when parthafed, may d.fpofe of it by a wiU. thouah not 
attefted by three witjiafiess elfoa parol diredlion for the payment of it feems to be 
good. &> if the money la ordered ordevifed to be laid out in lands, aud fettled to the 
ule of A. in tail, remainder to himfelf in fee, equity will order the monev to A 
otherwife if the reminder thereof be limited to a third peifen. AJfo thouah by a 
voluntary contraft monkey is agreed to be laid out in lands, the loui t will eaetute luch 
a^reemmtin &vou»rf the heir. (snd Ehxulcth bit wife) verfus 

C^unuji £>9W0ger of IVvnowk, a P. Wtnu 171, ^ ' 

Tide 



in the Time of Lord Chancellor Hardwicks* 44^ 

Vidi Chaplin verfus Horner^ I JP. Wms. 483.* 

Bills •'1 f* generally brought in cafes of this nature for the fa« 0 ** • 
tibfaclton and fecurity of truftccs. 

The com t purfues the rights of parties, and whatever a court AjudgmMtijy^ 
of common law does by a judgment or tliis court by a decree, is |,7thir»urtJ 
in ainimancc of the rights of parties, and does not give tliem a affii^t^eof 
right which they had not bciorc. the lijihu of 

Why do the court decree the money? Becaufe the perfon 
was intitled to it; and the court being of opinion the parties right that they 
have the right, is the ground on which the deerte is made. had lot before s 
But where the money is in the hands of tciwnt in tail, with grouni^tl^de- 
remainder in fee in hiinfelf, if he was to bring >' bill to have a cree the money 
dcclar.ition of the rignts of the parties, it woul be difmifled, p«ciet. 
for this court does not make a declaration of the . t_»)it8 of par¬ 
ties, bur decrees upon the rights of the parties as tb* y appear in 
thenifclves. 

I mention this to Ihew, that all the court docs is in confe- All the court 
quence of an anteiedent right of the parties, and there is no <*»«»!> 
occanon for a decree in this court, unlefs there is an incapacity ifcedent ri^i, 
of I’le perfon, as I faid before in the cafe of a feme covert. the« «* 

It nas been faid that the money ftill retains tlie real quality, S^crec^ewtV 
and therefore mud be laid out in land. tlu!K»anin«.a- 

Sigifmund Trafford Boehm (liewing his elci^ion to have it in pwityoftbe 
moTiey, delltoys that tranfubftantiated real quality^ for he has ac- * 

cepicd it as money under the will, and given a difeharge for it covm, 
to ihe executors, and by a fubdqueiit fettlement in I725,haf ta- [ 449 3 
ken upon him to m.ike a fccurity of it as money. 

1 am of opinion therefore this fum is not liable to any entail, 
nor to he laid out in land, or confidered as a debt upon the eftate 
of Stgtfmund ’Trafford Boehm. 

1 he next queltion is as to the limitation of Sigifmund ^raf- The limitation 
ford*^ eftatc under Ins will, whether the limitation to his fifter, fllime^of^ 
ill failuie of iflue by him, be a good limitation. in’ue by him, ta 

I had a good deal of doubt with myfelf in this point) but his fitter for hte, 
there is a plain reference to the deed of fettlement executed be «npoint 

fore, and lliews he intended to give this as a reverfion, after the 
limitation of his fettlement were determined. , 

But fuppofe tlierc had been no refcicnce, if a rian limits ten 

thoufand pounds, in failure of iil'ue of the body ot bulband and ureof niueof 

the body of a 

hulhandand wife to B. j<i fa//, the icmrindcr is void ai an executory devife, being too remote, otheitrife 
where the liiniuttons are for htv, for that confim» it to a failure ot iflue duiitig the live* i being) 
and in the cafl of exicutory dcvifcrit hu been held to be a reatonab'r cuniUudlion, ifitfalU within the 
comyafo of ivci fo many lives tn being at the £imc time (i). 

(i) See Hidg^fon V BuJfj, ante t vol. 89, Bianclak v. Djrmett ante z vol. 309. 

• Where money i, covenanted to be laid out in apuich.fc of land, and to be fettled 
on dt. in ft e, th*. hf 11 uiid not ihe executor of y/. fliall have it. Bu' \t A. himfejt h it 
Tceeivci) any oi'thii m«ne , this is a £0)4 pivnicnt, and fliall no. b repaid by A't 
rxeeutor to hi* hcii. .nil > if A. m tiiis c Ic dies, A ’» heir fliiU iccwver the rtmain- 
dcrof the money not ri.c«iv d by A, So ii ^.'*heir is an infant, and the remawider 
of the mom y is decreed to be bmught into court, it fliali be looked on as laud. 

/m vcrla* Ilnintr Cf «v’, i P.fi'm, 483. 
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there hid been 
a ijne; not can 
' this coott carry 
fuch agrcrnient 
into execution 
«s to a.le^al 


C A S£S Argued end Determined 

wife to any other perfon in tail, the remainder would have been 
void a$ an executory devife, bcin^ too remote, as it is upon a 
dying without iffue generally of the hufband and wife *, but 
here, as was jiiftly obferved in Ahe canfe, all the limitations by 
Sigifmmd are for life, therefore it is a reafcnablc conftnnSlion 
to confine it to a failure of ifluc during the lives in being, which 
has been held in the cafe of executory devifes to be a reafonable 
conftruftion if it falls within the compafs of ever fo many lives 
jn being at the fame time. 

His I..ordfliip decreed therefore the limitation under the will 
of Sigifmund to his fifter Theod^ta Ho^cry one of the defendants 
in the ciufe, to be a good limitation. 

As to the ftven acres of land in Hachrey^ the eftate of old 
Mr. Qment Beihni'% wife before her marriage, and limited to 
fevered perfons under the deed of 16(^2, his Lordfliip was of 
opinion that no oonfent or agreement of the remainder-men, 
wh..rc there is a feme covert, unlcfs there had been a fine, ran 
bar the entail, nor is it in the power of a court of equity to rairy 
l'a<'h agreement into execution, as to a legal tftate; and tin rt** 
fore niutl take its courfo according ro the legal intent, and go to 
theperroii who is iiititlrd at law (i). 

(t) Reg. Lib. B. 1746. fob 533. Fide ante 448. 


C^fc 155* Heard before the Majler of the Rolls^ ftt'mg for Lord Chancellor^ 

March 5, 174(5. 

r 440 3 Hume and Elizahth JAs IVife, younger Daughter Ip. . 

' of Nathaniel Rokebyf — |iJamuns. 

Edwards^ Executor of Roiehy and Mary his Wf'y ? rj 

eldfi Daughter <f Rokeby^ and otkerim j e c c . 


Sums of money 
given to the 
^u^hcer of a 
^eemao of Ltn- 
060 after her 
inairiagc, by the 
fhther, where 
they do rx)t ep- 
pear.to be on ac- 
VOuQt of the 
tputi^e and as 
an advancement^ 
iWiU not h-ir her 
^a Jhartiiithe 
n^hanage part 
te ft). 


T^Athaniel RoJteby^ about fifty years ago became a freeman of 
London^ and had ifiue by his wife only two children, the 
defendant Mary and the plaintifF Elizabeth. 

In 1731, the plaintifis intermarried without the confent of 
Elizabeth*a father or mother, hut the father was foon after tho¬ 
roughly reconciled to the plaintiffs. 

Euzabeth never had any advancement from her father, but the 
defendant Mary had upon her marriage with Edwards two thou- 
fspid pounds paid to him, in part of her portion and advance¬ 
ment, and a bond was- entered into by Rohehy previous to this 
marriage, conditioned-that his executors (liould upon his death, 
orfopnera/ter, pay the further fura of two thoufand pounds, to 
be laid oiit in iand, or otherwife, as a provifion for Mary and 
her iffue. 


{t) So,i V. Holfrd, 1 Ftnt. 6*. 
?. I Vetn, 83.^ Bearn v, 


Barber, ante l\%. Elliat v. Collier, pef. 
Ci8, 1 fi’if iOq. S.C, 

' ^ The 



in the Time of l.or 4 Chancellor llAtLD^iCKM* 

The bill "was brought for Edimr^s to account with tf»e plaln- 
tifls for the perfonal eftatc of Nathaniel Rokehp 

It was iiifirted for tlie plaintiifi that Mary having been ad¬ 
vanced by her father with aooo L and aoco /. fhc ought to bring 
the fame into hotchpot, and the orphanage part of the teftator^s 
cflate fliould be divided into moieties, between Mary and JS“/i- 
zabeih. 

It was infifted likewife by the plaintiffs, that notwithftanding, 
after their marriage, Nachanul Rtkehy did in his life-time give 
the plaintiffs fome fmall fums of money by way of prefents on 
particular occafions, and fome other fums, as a rccompence and 
idtisficiion for his own, his wife’s friends and families boarding 
and lodging with the plaintiffs, and being enlertainetl by them 
tcry often fora coufidcrabie time together, (the whole of which 
prefents amounted onlj to ^34/. yet that they were free gifts 
only of tlie father, and ought not to be confideved as an ml- 
vaneement. 

On tl-e other fide it was find for the defendant Edwards and 
Ids u'ifc, that as Nathnnicl Rokeby tlid, after the intermarriage of 
Hume with his daughter Elizabcih, give to them feveral coiifi- 
dcrablc fums of money, and a great quantity of houfliold and 
other furniture, amounting to more than 700 /. he defigned 
it as an advancement of his daughter Elizih^h Htimtt and there¬ 
fore arc not intitled to an account of Rokeby^$ perfonal cflate, 
EUznhrir being ful*y advanced in his life-time. 

Anil it was infiflcd further, that if the account Is decreed, 
they arc not obliged to accottnt for four EjJl-India bonds of 
N'U.hauid Roheby^ bccaufe in his life-time he wrote a letter on 
file It til of November} 1743, to the defendant 
a'ld defireJ he would difpofe of four ludta bonds the defendant 
then had by him of Nathaniel Rokehy's, amt buy the houfe in Sa¬ 
vage Garden} which he thereby wrote he made a prefent to (the de¬ 
fendant) Mary hh daugjjer ; that the four bonds Were accor¬ 
dingly difpofed of on the i6th of following for 428/. 

9J-. It d. and the houfe agreed for and purchafed by the de¬ 
fendant, and conveyed to tvuflccs for the ufe of the defendant 
and his heirs in cafe his wife died in his Hie-timc, but U Ihc fur- 
vived him, then to her and her heirs. 

The defendants infilled, that as this was dlrccled to be laid 
out in the purchafe of a particular freehold cflate by the father 
Nathaniel Rokeby} and was laid out acconiingly ; from the time 
of its being invefted in land, it was no longer lubjscl to the cuf- 
tom of Londoft} and therefore are not obliged to aecouui for thefe 
Eajl~ India \iOX\A&, 

Tiic counfel for the plaintiff as to the India bonds argued it 
was giving only fo much money lO Alary} and the fubfequent 
words, buy the houje in Savage Gardeti} isfe. was a defignation 
only by Nathaniel Rokeby} but not a pofitive due£lion to lay it 
out in land, and therefore the property was not altered, 
but continued perfonal eftate, and dividable . according to lire 
cuftom. 

D d 4 Majer 


Hums v. Eb. 

WAKB$.‘ 
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. Cases and determined 

Mafitr the Rolb, (WiHiam Fortefcue^ Efq;) The bill^ Is 
4 «'**••• brought by liumt and Elizabfih his wife to be let into the tor-^ 

K phanage fliare of Nathamel Rriehy*s eftatc: when he ibarrted 

siardei againit ElizoietA, it was againft her father's confent, which is itfelf 'J: 
herfaAer’s con- fear to the orphanage fliare, if the father had not been recon- 
• fcr/a'bsrtothe cilcd, but as that appears fully in proof, the only qneftion is, 
1 orphanage ihare, whether thc fums received by the plaintiff the huiband after 
unjef* he be inarriagc (hall be confidered as an advancemcilt, and bar her of 
tonchtd (i)o her orphanage lharc. 

An advancement Wherefoever there Is an advancement in marriage, it fliall be 
in marriage is u an advancement in full, unlefs the father of the child by *his laft 
ftfu!”«^ftthe" teftament, or fome other writing by him written, 

faiherby will, and (igncd with his name or mark, fliall declare or exprefs 
^in and*^ned* advancement. Eq. Caf, Abr» 155. C&aceAnd 

ihail declare the (*)• 

value of (nch 
advancement. 


Stuns given by a 
freeman of Len- 
abn to a daughter, 
if not given as a 
portion, or in 
purfuj.-ice of a 
snariiage agree- 
hien', is no ad¬ 
vancement. 

I *AS2 3 


In the Cafe of Fouke verfus Lcwfh, i l^ern» 88. there is a 
qutrtf ** Whether any provifion made by thc father for his child 
** be an advancement, or whether only fuch a provifion as is 
made on the marriage of the child ; but held in the cafe of 
“ Jinks verfas Halford^ 1 Vern, < 5 i. that fums of money given 
** by a freeman of London to a daughter, if not given as a mar-< 
riage portion^ or in purfuance of a marriage agreement, is no 
advancement.” 


« In thc cafe of Chace verfus BoXf Eq. Caf. Ahr, 154. the cer-' 

tificate mentions, that an advancement to exclude a child mull 
be in confideration of marriage; and there is no cafe that a 
' . fum of money given by a ffeeman to his daughter upon any other 

confideration, is a bar of the orphanage fhare. 

Therefore the plaintiffs are not barred by any of the fums given 
after marriage, as it does not appear to be on account of the 
marriage, and as an advancement. 

Thc next queftion is, what the plaintiffs fliall bring into 
hotchpot: now upon thc authority of Jenks verfus Holfordt 
whatever the father gives to fuch child mufl be brought into 
hotchpot. 

But there is an exception in this cafe to the genera! rule, be* 
U, tbc father lived frequently a fortnight or tliree Weeks with 

afreeman of the plaintiff and hts wife. 

I-tisJag gives to 

a child ihail be brought iato hotchpot. 


Prefentsmadeby It Is rcafonaMe they fiiould be allowed fomething for the 
a jv«eman to his father’s living with them for fome time j it is a fort of natural 

h^. to a child, and therefore I fliall not fend it by 
i with her for/e- waj ol quantum nfituit to a Mafter, becaufe I think whatpre* 

, verjl weeks at a 

' time, shall be ceufidered u a fatisfaftion for her trouble, and not as a gift, to be brought into 
Ji0tcbpot{f}. 

(2) Fid^ Ftrr;kt:er v. WnttSf ante 1 Vol, 
406. 

£ 5 ) Morris V. BttrrmiSf ante 1 vol. 403. 

fc.'lts 


, f 1) fdtviner v% tr aiUt ante I vol- 407. 
■■/eiitb./. 
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lent* the father made ihoald be confidcred only aaarecom- UvMtv.^ 
pence and fatisfadion for their trouble} but refer it to him only wa*m* 
to feC} what the fums were, that were given by way of fatisfac* 
tion and compenfation for die ex|)eiice that tlie father put them 

tOt 

The next confidcration isi what mufl: be brought by the de¬ 
fendants Edwards and his wife into hotchpot? 

The 2000 /. given in marriage, and the 2000 /. fecured by 
bond} mull unquellionably be brought into hotchpot. 

The only queftton then is, whether the 400 /. Eaji-India 
bonds (hall be brought in. 

It is a general rule, that fettling lands by a freeman on a C 453 J 
child is not fuch an advancement as (hall be brought into hotch¬ 
pot. 

It was tnlilled upon by the plaintiffs, that this is the fame as 
giving money, and nQ;t an abfolute dire£lion of the freeman to 
invert it in land, and therefore mull be brought into hotchpot. 

On the other hand it was infilled by the defendants, and very 
rightly, that this lhall be looked on as a purchafe, for the ertate 
was bought in the life-time of the freeman, and though fettled 
on one of the children, yet It lhall not be brought into hotchpot, 
for the money was the father’s, and laid out by his direfiion in 
the purchafe of land. 

The fame rule, which makes it liable while money to be di¬ 
vided according to the cuftom, takes it out of the cuftom, when 
Inverted in land. 

Another objeftion was, that this land fo purchafed is not fet¬ 
tled according to the father’s intention, who defigned it for his 
daughter’s benefit, and her feparate ufe. 

But whether fo, or not, is of no avail, becaufe being laid out 
in lands, takes it out of the curtomary ertate, and therefore not belaid outia 
fubjedl to be brought into hotchnot; and if improperly fettled, land® for the 
the court will take care to fee it carnsd into execution according daughter, takw 
to the intention of the parties. ic out of ^ 

cuftomarj 

eftate, and is not fubjed to be brought into hotchpot (l). 

His Honor decreed an account of the tertator Nathaniel 
Eokebf^ perfonal ertate. 

(l) See Annandv. Nenyivood, 2 Cha. -iP.fT. 531. 

Rep, 179, 186. BahingtM v. GreeuKootif 

Boteler verfus Marmaditke and Henry Allingtorti March 14, 1745, Cafe 156. 

T H E bill dates that Philip Botekr being feifed in fee of 

feveral manors, fjfc. and of the advowfon d JJlan in thJbiiiMfooght 

Hcrtfsrdjbire^ by Iiis will devifed the firft and next prefentation wdifcowr whc- 

of tire faid church after his dcccafe, to Marmaditke Allington thet 

’ ® tution, J&f, u> 

A. he was not prefonted to two ottier riviogs, a«d inftUuiej, demurred, as fuch difeovery tends to 
ft 'W 3!i avoidance of A. ‘The d'mmetr Akiuesy betmjtht is eel obHgtd bp tt difetn ery fo fuhjifi hiuijelj to a 
forftiiurt, or any thing nature of aforfiture. 

^ and 
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CASES Afgu^^ artti iDetermiaed 

,Mv.! WtU’ir'm AUittjrioftf their executors, i:fc* and all his manors, 
hinds, fs%-. ro the fame perfons, atui their heirs in truft for the 
piaiiiiiO* foi life, remainder to his hni Philip Buteler for life, re¬ 
mainder TO his liril and every thlitr fens in tail male, remainder 
to }'.)•• fwn rij;*’.t heirs. 

'I'Im irll.itor V’ithout ilTiie, FJtnuilcth 'Neville \\\% 

only niitr and heir at huv, wIjo hecarne feiftd of the rcverfion 
and inic ritaucc of tlic: premiiK s, cspcciLant on failure of ilTue 
nialr (d tlse piaintilf ami his fon. 

AVi'f'/e by her vvlH devif-is this reverfum Jo Ilemy 
Alhvp*^'; for hlc, wuh remaiiidi i to hi j fiifl and other fons in 
tail, remainder to jll.ir/i'.ulnh in foe. 

t)fj llio otli of JA/v 174;?. t)jo of yf/h-v bccnmnic’v,'■ 

cpnt, ill!; floftvnl.nii Mayina'lnle /llhfi^hti ])ri r,‘nfc.i the (ic;en- 
daiit Hrthy, who cLiiins the cll.\:o ni is vi.r'ion under hlrs. 
Nei)i!u'.: wd!, and he w.-s inllltiUi*d ami intlucb. d on tlie 4fh of 
174'^, to this living, vuicli \i upwards of 20c/. per 

ariMrm, 

On the 2d of y.v’)' 174-'^ the pliinliil' difaovared ihat litnry 
Atliner'cii }ia<l aceepted th.e ii^ i^gs <d h’rivp^otc and >'-ri 7 il:-ji>t\ by 
vvhi.'h lha liring of -y*’/// bce.inK. vacaiit; ami rjx: plaiiniif 
by b’s bid imliled he had a liyht to m minat.. ; bui tliat tlie do- 
fer.'i.int jbbooWvfe nr ver inlhimed h.im that tly* ii\inc; was be- 
A^riiC Vti s t, and in hn ich. td Iiis tniflj on lae 17th of Oc~ 
I’c-^rr 1744, prcl'cnted the defcmhiin /’A/.’rv a fotond lime to the 
livlny; <a Ajlwy a.mi Jx was admiiied by the bihioy oil.iiu:.lti to 
varant by his cefiion, and liihiiiitcd and iiuiuCLed tiit* 
'2;4t}i of fr.l’n'.rintr. 

'The idainllfi' likeivifa by Ins bid infi/li!, that lifrvvtaih.he 
had no to preicni a f« etnul time, and that the 

defendant Henry A ilr^yJ'-" l.ncw J\Lirmr.ili/U' ha'i a riidu only to 
} ref. lit on the frit vaeaiicy after the death rf iho tellator Philip 
Jtjcl.ry as li'j had fe'.n the wills of rhiliff hctela-y and Eiir.a- 
hih :'lt I' llr. 

And llicref'.re the h‘l!l preyed, that Ilciirx AUingten niiy,itt fet 
feat!', v.'hetl.cr Isc was not inflituled and inducted to AJhn 
the 4t3i of Ai-'gi/JI 1 7 14, and whclhe'r lie did not afterw^ards, and 
wb ai aeevne (jf tlx ii\iii;f of .fVr.-h/j;’';* and Swi/ehopSy and was net 
duly ir.hl.utcd ands indue! cd thereto. 

And in leg.nd the time for biitiginji; a qunre impedit W’as lap- 
fed, before tl.e plaintifl heard of /■/(//■j’s being presented a fc-' 
loiid lime tofo that he lias n.j Irgal methed of coming at 
ll'C bvi.ng o{ Ajh;i, prays that tltc defendant may be compelled to 
i. rign ilic living, and that fuch perfon may be prefeiited as he 
liia!) iioniinatc. 

t lie pLiinlilTanncxcd an anidavit to his bill, that he had not 
In.trd till the 2cl cf 'July 1745, that the defendant J/cr/ry had 
acecptctl of the Jiving of Stnwg'J:- and Sivh:l:opry and that he ne¬ 
ver kill w (ill that day the defendant Jllamiaduhc had prefented 
u Iccond time to Ajl^t. 

‘ J'he dciVmlant Henry Allv:eji.n^ u . to fo much of the bill as 
feels tc‘ difeover wlieiher, aftci his iiiltitu'v,||pi' and induflion to 

JpNy. 
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Ajluny he v/as not prefentcd to Stain^cte and Rwinhape^ and.in- 
ftituied and inclucled thereto, demurs, as fuch difcovery tends 
to (hew an avoidance of AJiotu 

And as to lo much as fecks to compel the defendant to reiigii 
AJlotiy i^c. pleads that in O.^cber^ Marwaduke Allhigiott 

prefented him thereto, and that Ui the fame month he'was tiuly 
admitted, inftituied and inducted, and that he has ever Cnee 
quietly held the living of AJIoh, without any difturbance from 
the plaintiff, till the filing the i;i!l the third of May 1746, by 
meajis whereof AJlon was full of an incumbent for the fpace of 
more than etphti'm months before the filing the bill, or com- 
mcnccpicnr any fuit concerning the prefenution, and there¬ 
fore phads f'lch pknarty in bar to the reiicf. 

By his aafu’cr denies he ever faw cither the original, or a 
copy of VhiUp Boti‘kr*% will, or was informed of the contents, till 


fincc. the bill <vas filed. 

The living of AQon is ftatcil to be worth 170.^ per nnn. and 
Stai’to ife and Hiv'’ihope togeth'. r 42/. onlv. 

Mr. Solieitot Genera! for the defendant //ewev AUh:g'on. 

The living of Ajhn is abo'vc the value of eiglit prnii'ah, in the 
King’s botJKs, and thercfcrc the aci-cptaiiec of a fecoiul living 
is a loi feitutv of the firll ; and as the defendant, if lie ihoohl 
make a difeovery of this fa£l, would hibjccl himfelf to -a for¬ 
feiture, he ii M'ltldn the common luie of this court, and .may 
demur to fiith tiif.overy. 

IVIr. Brown of the fame fide faid, there never was any infi.ar.ee 
of coming into this court, to have fiieli a tju. (lion atifwercd, 
wlierc the ptvfon is in the aciual poUeilioii cl the living. 

Lord CiiANcr.i.LOR, 

I take the rule to be, that if a clergyman in pofii fiion of a 
living of above eight pounds a year in the KIn><’s hooks, and in ponHa,™of 
accepts of ,a fecend living under that vaUre, ir it an .ibfolute ^*^‘'^‘■>6' 
avi'hiaiice of the fiifi; or if a perfon in pcnledion of a living d'e 
U'ldcr eight pounds a yc.;r in tlic King’.; b.mks, l.ikt s a fecoiHi jccupta iit a i.-. 
living without a illfpenfaiiun, the fird is, voidabic at the eleciioa c.'ii.iu u.-t Uu'. 
of me patron. ... 

a.-.cc (ji'ilifi/irfi: j 

if in poflVfljon of -i living under 8/, in Oe. takce a fcco-.-l v-Iih-u; a dlfjicnfino-,, the Jit ft ii 
at tiic elcfiion oi .ilic palrun. 


Mr, IViIbrnham ai the fame fide cited ‘/t'/rj- verfus Mereddh [ .jjt) ] 
in the Exchequer. Lord Ch. B. C-wy-w’s /h/>. f.ut. wltevc to 
a difeovery fought by the bill \v’nei*‘cr d'J'-.uiar.ts wtv.: edu¬ 
cated in the poplfn religion, StT,-. niul theieby incurred the in¬ 
capacities in the fiatule of 11 Lf I2 //h 3. they pli-aded that iicl, 
and it was aliowtil. 

He likcwife cited Plortm/ts verfus Momnns, Reports in Cbiwc, 
ad part 3f). whcie the defendant’s denmning to the difeovery of 
her marriage fince the death of licrlmfband, as it amounted to 
a forfeiture, was hdd good. 

Mr. Attorney General for the plair.tilr faid, this h a dif¬ 
eovery of the fail •ijaon vyhich jhe very right to the prtfcntalion 
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muft depend, and tlicrefore the demurrer of the defendant 
otfght not to he allowed. 

Lord Chancellor, 

The queilion as to the demurrer is immaterial, except as to 
the conformity to the rules of this court, becaufe it is a very 
eafy matter to fix the precife time of admiffion, inftitutlon and 
indu^ion. 

The plea is of more confequence, becaufe 1 know of no 
inilattce where upon an equitable right to a prefentation, after 
the prefentee has been in poiTeihon fix months, which makes a 
plenarty, that the c^ui que truji may come into this court to fet 
afide fuch prefentation, upon the general do^rine, that there is^ 
no ilatute of limitations which can. afFcdl a truft. The caufc 
was ordered to ftand over till the 30th of March to look intoi 
cafes in the mean time. 

On that day Mr. Brown for the defendant Henry Allington 
cited Gardiner verfus Griffiths in 2 P. Wms. fol. 404. the 
mortgagee of an advowfon prefented, the mortgagor brought 
his bill againil the prefentee feven months after inflitution to 
compel him to refign ; Lord Chancellor King held the hill muft 
be within fix months in the fame manner as a quare impeditj and 
therefore difmilTed the bill as to that part, which feeks to compel 
tile defendant to refign his living. 

Mr, Attorney General^ counfel for the plaintiffy obferved that 
was a cafe lieiween a mortgagor and a mortgagee, .-ind the 
fihgle point of equity was, that the mortgagor is intitled to 
prefcilt. 

Here Marmaduhe AUingtony by virtue of the w'ill of Sir Phi¬ 
lip Botelcty had prefented to the fjffi turn, after the deceafe of 
the teftator, who had given him fo far a beneficial intcreft, 
but upon any other avoidance he Irad a mere legal right only 
as a truftec, and the defendant Henry At/ington knew his uncle 
was no more, and that he had no right to prefent, and yet ac¬ 
cepted of a prefeiitation from him with notice thereof, and has 
not denied thefe fa£ls in his anfwer. 

And there is not a fingle inftance where a truflee is guilty of 
a breach of truft, but it has been held he fhall communicate 
that breach of truft to the perfon who takes an advantage from 
it. 

Lord Chakcet.lor, 

I am extremely well fatlsficd with the determination I fliall, 
make in this cafe. 

There are two matters in queftion, one upon the demurrer as 
to the difeovery of the acceptance of the fecond living, and as. 
to that, I am of opinion the defendant had a right to demur, 
not becaufe it is of any confequence to the plaimifF, for the 
fa£k of w'hich he feeks a difeovery may very eafily be. afeertain- 
cd by the bifhop’s regifter, but for the fake of the rule of the 
court, that a defendant is not obliged by a difeovery ro fubjeck 
luKifclf to a forfeiture, or any iVng in the nature of a ferfeiture, 

• And 
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And therefore in all bills to ftay wafte, a plaintiff is not in- 
titled to a difcovcry, unlefs he waves the double penalty, which |j,, yjj ^ 

is treble damages by the ftatute of Gkucejler* waft«, > plaintiff 

• i& not iattsledtn 

a difeovery, vnUr* he wavei the double penali^r. 

Nor is a plaintiff intltlcd to a difeovery upon the popifli afts, 
touching the difabUity of papifts (i); it was ubje£lted that it j*,*t* 
ought not to be confidered as a penalty, under thefc a£is, but as e djfcorery, 
a limitation over in favour of a proteftant heir, but held not- 
withftanding, the party fliall not be obliged to difeover, bccaufe f^capaaty, 
thefe afis create an incapacity, which has the fame effe^ with a which has the 
foifclture ■ fjmp clfe<avinU» 

A diftinction was attempted here, that by ai Hen% Z>fte» 9. 

.there is no penalty '(i&.ed, but fays only that the jirji bsnejueJhall 
be p^nid^ed tn the laiu to be void. 

It has been compared to cafes where an efliate for life has been 
determined on the breach of a condition ; as where a woman 
holds only durante vuludatty and if flie marries, hmiiedover (2), 
fo the acceptance of a fccond, is the dctermi^iat^on of the eftate 
in the foi mer living. 

The court have made a great difference between a determi¬ 
nation by the party lumfeU, and a determination by an a£t of 
parliament. 

■^buppofe the ftatute of 21 Hen. 8. had faid, if he accepts a JftUeai j/. s. 
feconcl living, the fiift fliad be abfolutely void j this would 
have been a penalty; but though the itdl: of parliament does not cond iiymg the 
fay fo in words, yet it amounts to juft tlie fame thing, and there- thill be 
fore 1 think the defendant is not obliged to make a difeovery, m 
order to prefcnc the rule of the court intire. been a penalty ; 

but though tLc 

does not fiy ic in woiJs, yet It arooui^ts to tLc/amc tiling,and thedefendanUobliged to rs;.aJua dll' 
•ovfj-j, , 


Lord allowed r/’t JiTiwv/T^r. [ ’*458 ^ 

The next matter in (pieftion is as to a pica of a pLnarty of Hx 
months, and upwards. 

This goes to the point of right. 

Mommduke -'Umgton was intitled to one turn in the prefen- 
tation of the living of and was a general tiufteeJikc- 

wife of the advow fon, ..nd whole eftate to which u was append¬ 
ant j and therefore in his own right might prefent to the fiift 
turn; but as to all the reft the itjiai tiue truji'v,i& intitled to 
prefent. 

After Htnry AIlingLn had reHgncd AJlvn^ to accept of two 
other livings, h< was picfcntcd a Iccond time to the living of 
Ajlon by Manuaduhi Alhv£*sn, 

Tlic bill V as not brought ti 1 above eighteen months after 
Hen/y Alhv^fifds fecond pr^fentation to the living of and 

as a quote in.puUt cannot be futd out sXtcrJiit mouths^ where a 

(1) Har/n V. Stuilc^ie, e/te l vol, (2) V. Luofs, ante 260, 

559 * 

par fon 
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BatfettK r. parfon ha5 been prcfented to a bving by one uho has not a 
Afci.tMQioit. . £fjf ftatute oiWfJIminJlet the ad, Ed i. f. 

tint mtke<i it a bar; thequcdion is whether the fume rule ought 
to hold iti eq iity. * 

Asa y/M/#/»/<. I im of opinion in general it ought, for that a£J: was mide for 
fola *<>uraj*ut 6 prcLn mg the pca^-e of the dun th a very ufeful hw, 

months, wh rca anil ijgully adhntd to ever fince, and vtiy proper to be adoptid 
puion hto bttn m equity, becaufe it is the general rule, that equity loUows the 
fm/u by one originally a rcfolution of the common L^v, oi intro- 

who his not a duccd by ilatutc. 

n(h, IS a rule 

vtiy jinper to be adop ed m eqult}, beciufc it u the one, that equity iollowi the law, be it 

«n||^ua 1 ) a ttfuluiion ut tite commuii liw, or introduced by l^ttu c« 


• The cafe in a P, JPms. 404. is a ftiongcafc for this puipole, 
and a\eiy dear authority. 

C 459 3 Tlien the qucflion will be, if there is any didindion between 
that caft mil the pieftnt. 

The diftmtSlion inrnlcd on by Mr Attornc y General, Is, as to 
Iltnt y ^/It; I’fa notice of Mat maditldi, being only a trulKe at the 
time he a' tt.pt..d of the fccond pufentation io Aflon. 

A man might know that ILn madule Allui^Ln w as a trullee, 
without knowing that he wis guilty of ftiud, or a breach of 
truil, iox Htn y might conceive x\\\t ^Ltrimduli had a right to 
prefent in the capacity oi a trulltc, and therefore the notice is of 
no coiifcqiicnce. 

liut confuLi ho T fir it vtoull c\tcnd if ihit, chflindion w'\s 
to prevail, thit where man 1 as been gu Ity of i breach of irufl 
in puftntni r <1 p-il n to a living, no kngih of t.me Hull avnl 
the p.cLnut to o j et hit, \ ofitiho i. 

Aii*rfjnwho It 1, t ii , t e llututc of limit'-tion'’ cannot be pleaded ag’inft 
^ breieh of m It, n ir c.n a perfon who lias 1 1' eii a tt uvt yante 
trotter cinn^t^ from the tiuilce flielter himfelf under a pi a of ih t l^atutc. 
thti itiiif If 

Hjid-r a (leu ui the fl^iutc of liir t * on . 


But if ihe niU fliould hoi I as to a p’'’nirtv, then efter the de¬ 
fendant hid been in poffeilion tweiily oi thirty jears, tb plmi- 
tift might fet .ihde thi, prcfentuti in. 

1 or if the ilitu^c of Weflm 'jfit the id, which is confidertd 
^\y\ ^ flaiUtC of lim tatioii, ihould not be admitted as a bir of 

tenJidti 1 <u p an equitable light, 1 j well i'. v I'-g 1, ther^ i, no period when 
joi’can flop, tbei fere this do I • le w,u'd he of niifehievous 
fc-r^i-dnnfrcd conftqutnee, and lub^it the i lUntion of the' ftatute ai Wejl- 
.*$ I i* 4 tu e ot 

lnnt4ta!i', 4 b r of an rquit I’'" v> H J» it'',, ,, t, hU i hcitfjre the otferdanl a plea of a plenarty 

cf Lt iconthi and upwirda W4. allowed. 

* OneTnoitg»jc*im'norw)lhan'vtiwwfons^pendvn*,and the ebufrhbecmeivoid, 
the mortgigtt ibrtuk,h n lofl fliotli fcdl » t ottlrnt to the rhurd till the morfgige la 
f letloftd built lit iaoit(,«Kee«l na*v«w(fn(.ttf iit',theli J by the mortjsi? rmuA 
he hi mfht wit'iin fix month Mti r a y«a t tt (<dit Sj Ir i mi ned bv hold Chmccl* 
lot KnF in GarJtifr vrilns G/jf i, a f tf ms. qca JV H The itU wt 
tx ia tint fMt W h.htt c ijtt. tbt t'ejituiMt tt o;i h iqj Gtfli^Kr Vtrlui 
Ctjftb, ^ f W?s, 4,04. 



mtn^eriht 2d, which wafi to (eettte th<s femes o£ the, 

ami for this reafon I am of opioion the rule of law ought to pro- 

vail in this court. . , ; 

Having laid this with regard to^he rules of Jaw and equity, J 
will go a little further as to the circumd;ance$ of this calh, that 
this is not fucli a one as a court ought to ftrain in favour of tfue 
plaintiiF, for liis chance pf prefenting is exafily tlic fame, as 
Marmadukis firft prefentation was undodhtedly good, and there 
is no prejudice to the plaintiiT in his prefenting Henry a fccond 
time, becaufe, upon the death of Henryt the plaintiiT's right of 
prefenting accrues equallyas if Henry had never been prefented but 
once to this living. Lord Hard^ukke alhivid the plea. 

C 4^>o I 

Wtjlfaling verfus Weffallng and others, March 5, I74ti. Cafe 157, 


T tB R B E RT Ritdhall Wefif tiling AtccrSioA, had fcvcral kinds An »dv<nvfnua 
of eftates of inheritance, cojtfitlinc of freehold and cx)py- S’*;.'*j "“t 

, ,, 1 rr r r r . V ,. pali OV tlM! VkOf J 

noki, and alfo the auviufn ^n gnojs nj ijinton, ana t.Ke’iotJc e;:r.tcs ,Wi,'butby the 
per<JKn-’r w,,and,was polllfled of a conruicrable perluiial oRate ; w.o!.i3iciieiTien,« 
tome of the eftates were in fettlemcnt, ami otlicts rubictTl to his 
difpofition, ann dqw^ lo fcifcd made his will, and tJicrcby dcvifcd 
all his leafehold land, fituatc at Hampton'Bfj'yp,to truft-es and their 
heirs, on trull to permit the dcfendaiit Philip IVrlifiling to ic- 
reive the rents during his life', and after his death, ilu; lit ft ami 
other fons of P'^dlip ro receive the reins tjjercof, ai.d for want of 
fuch ilTuc, to the defendant Herbert IFeJifilbig and hi? heir.i, 
and by his will deviftd to the tyuftec? all his freehold lands not 
under fculcment, and v/liereof Jic was any way foifed. or pclTet- 
fed of, or any way intcrellcd in lav/ or equity, chher in pailef- 
lion, reverfion, or remainder, whleh he had any potiisv to dcidf or 
difp-ife of, and alfo all nnJftngulur hh leajehdd fates and Jaads v. fiat- 
foever, excepting only Inch as arc luicin befon-* devift-d, that they 
fhouid by mortgage, ororherwife, of all <•! any part of the kafe- 
hoUl or freehold tRate, fecurc to his daughter and in- 

tcrell, and fubjctft to this to IhrUrt TVtjlpiling for life, remain¬ 
der to his firft: and other fons in tail male. 

The teliator at the time of liis draih was indebted in large Aims 
of money by fjiccialty and otherwiic'. 

'I’he bill was brought by the teflator’a ilaughter for h.cr legacy, 

»ud by fanm Claike^ a creddov by fimple contiaci, for an ac¬ 
count of the perfonal and rcalcllatc ofiiic teliator, :u>d tinit thi-; 

•perfonal cllatemay be applied in a courf; of ailir.inii* r.uio;'., and 
if not fufficient, that the real aiiets may be. fold, and aprdied in 
fuch proportion, order and priority, as in julHcc to a,ii th.c 
defendants it ought to be applied, for payment of tlic telUtoi’s 
debts. 


Mr. Bro^vn, for the plaintiffs, argued, that by the wtords nii 
hit freehold lands, the advovyfoo, though an incorporeal iuhefi'- 
tanoe will pafs, and cited two cafes, How verfus ,Con a-;, i 'Leon* 
180. where it was held a reverfion palfi:d by die word lands, and 
Btiles 261, 278. ftmilar cafe, where by the word^feefniph landsf 
a. portion of tidies was held to pafs. . . 

» But 
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t^««'yAtiir« But if it does not pafe by the will, he inlifted it was affels to 

WfciTtAiiHc. P®y debts* . , , 

Lord Hardfutch mentioned the cafe of verfus 

Twgt (l), Mukatlmas term 1730, determined by Lord Cbancfllor 
L 40s J ^ng^ttid afterwards affirmed in theHoufe ol Lords, that in equity 
an advevs^ ^oiaded upon the heir is ujits, for payment of debts 
of the anceftor, becauie here you may pray a lale, but at law it 
is not estendible. Vid, Fin, Abridg. title AiTets, p, 145, PI, 
28. 

Mr. Evans of the fame fide faid that in Co, Lit, 374. b, an ad* 
▼owfon is held to be affets. 

Lord Hard^vicke fatd, but it is not held by Lord Coke to be af* 
fets to pay debts, but to fupport a warranty, and the, reafon 
is, that the total eftate pafied* 

Mr. Brown then infiited, that the devife of the eftates pur 
outer vie to Philip Wefifaling^ was within the ftatute of 3 W, li 
Mk fat relief of creditors, and that they are afiets for payment of 
debts, and that they are comprifed under the general words 
efiates a perfon bath powe*- to difpofe of by his laf will, and that 
whatever would have been afiets in the lunds of the heir, fhall be 
fo in the hands of the dev^j^e. 

Here is an efiate limited to the btc Mr. Hirbert RudhallW ejl- 
filing for three lives j he had a power to devife it away; if he 
did not, it would have been aflets in the hands of his heir, and 
therefore it fhall be fo in the hands of the devifee. 

Mr. Solicitor General for Philip Wejlfding, 

"Whether Uic eftates devifed to him are to be confidered as af¬ 
fets, will depend upon the CDnftru£tion of the ftatute of frau¬ 
dulent de\ifcs. 

Before the ftatutc of 32 H. 8. e. 1. of Wills, and 34 CsC 35 
H, 8. c, $. no lands 9 ere deiifable which gives a power that 
every man who had lands, tenements and hereditaments might 
devife, but is plainly confined to fee-finiple, and not intended 
to life eftates, for they were capable of being feifed by the firfl, 
occupant. 

The next alteration in rcfpe£lt to wills, was by the ftatute of 
frauds and perjuries, 29 Ch, 2. c, 3. f. 5. which gives a power of 
devifing eftates per outer vie, as well as eftates in fce-fimple un¬ 
der tile fame ceremonies, and if there !«. no devife, the fame fhall 
be chargeable in the hands of the heir, if it fiiall come to him by 
reafon of a fpecial occupancy, as affets by dtfent, and if no fpecial 
Occupant, it (ball go to the executors or adminiftratprs pf the 
party, that had the eftatt thereof by virtue of the grant, and fhall 
be affets in their hands. 

f 4tia 1 ’I’bc owner ©f lands might have devifed them fo as to difiip- 

* "* point his hchf or fpccialty creditors, till the ftatute of fraudulent 

devifet, tsf 4 IF, VF M* e» 14. the mifehief recited there is, 
tliat perfons might difpofe of their lands, tenements and heredi¬ 
taments by will or apppoUitment, in fqch manner as to tb© de¬ 
fraud ^eir creditors. Th© 

1 

(1) 3P. W. 398. 401. 


I 
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The ftatute means by landsi tenemente and heneditaments* 
the things, and not the intcreft the F^rfon had in them* ^ WtiTrlttas 

I am aware the general words or had power to HJpoft ef will be 
inRiled on by the other fide, to talfe in all efiiates he had a power 
to difpofc of; but plainly eftates, for life are nbt in the meaning 
of the legiflature, for the cafe put by the fkatute of frauds is a 
defeent to the heir, by reafon of a fpecial occupancy, but the 
power of deyffing fuch eftates is not taken away. 

Lord Hardwtche faid, they arc made in tlie nature of perfonal 
aflets, and it is fuch a power to |ifpofc as a teftator has over 
perfonal afliks, and all the de^ntninations are Upon this foot> 
ing. 

Mr. Solicitor General infifted, fecondly, that the adyowfon 
did not pafs by the will, cfpecially as it is an advowfm in 
becaufe this is andpeorporeal inheritance. 

The words of the will arc lands, tenement^, and leafehold 
eftates, and the woid/awdr will not carry the inheritance ( all his 
freehold hnds fecra to be in oppofition to other fort of eftates; 
and lands have never been conftrued to take in the intereft a 
man has in any eftate. 

Lord Hardwteke : I apprehend it has been held, that the word 
land will pafs the dem^fties of a tnamr^ and as a manor cannot be 
feparated from it, therefore it will pafs likewife. 

Mr. Solicitor General then faid, Suppofe a man has rent* 
charges, rcnt-fervices, and lands, and he devifes his lands^ this is 
in contradiiSlion to his other tenures, and they will not pafs by the 
woi J lands, 

Mr. Parrot of the fame fide, as to the cafe cited by Mr* 

Browne out of Stilest that a portion of tithes pafled by the word 
laudsy there was nothing belonging to the teftator in this place 
but thefe titlies, and therefore, rather than the will (hould be 
inefie^ual, it was held they pafTcd, but the rule of law is, if 
tliere are eftates which properly pafs by the words of the will, 
it lhall not be e^-tended to fuch eftates that do not properly pafs by 
the words. 

Mr. counfel for the defendant Herbert Wejlfalingf in [ 4<J| ] 
ftating the cafe of Rohnfin verfus Tongey fiid, it was an equi¬ 
table eftate in the advowfon, that defeended on the heir at law, 
and could not be come at without the interpofition of this 
court; but there is no cafe can be cited where a court of law 
has determined a legal inttreft in in advowfon to be aficts. 

Mr. Wtlbrahamy of the fame fide, faid there was no authority 
tint by the devife of all frtehold landsy an advowfon will pafs t in 
Jhb. 303. It was h ‘Id, that by a devife of tenements it will pafs, 
but not of lands only. 

As it does not pafs then under the will, the queftion is, whci* 
tber, as it is a bare defeent from anceftor to the heir, it fliall be 
aflets to pay debts. 

If it ihould be your Lord(hip*8 opinion, that the cafe of Rth» 
htnfon verfus Tonge was fomething particular, as being the truft 
of an advowfon, and that it does not extend to a legal intereft in 
in advowfon, then it does not the cafe. 

* Vob.XIl. le 
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CASES Ariiued atid Detensdnisd 

An advowfon yields no fort of profit to the owner j I do not 
know in what manner a court of law can extend an advowfon, 
if the owner of it has no o'.her eftate. 

To fay that this court has a power of felling an advowfon, 
unlefs it determines firft that ft is afiets, is begging the queftion, 
and therefore, unlefs this point is firft fettled, the court has no 
jurifdifkion, as being a mere legal right. 

As to the eftates pur outer vie being aflets, he cited the Duke 
of Devof^ire vcr(u& Hilttoit 2 Vern. 1719. and vevfus 

Pickerings Salk. 4(54. where, by the declaration of Lord Chief 
Juftice Hoh in that cafe, it %ms as if he thought the ftatute of 
Ir^iuds and peijuries had ftai^ped them affets for payment of 
debts. 

If this be a full declaration that they are aflets, then they 
could not be devifed away. 

On the Toth of Jprilf 1747, this caufe flood for judgment. 

Loun CUANCEMOR, 

There are two queftions, which are queftions of L’.w. 

Firll, Whetlier a part of the eftate of Hei bert Rudhall Wejl^ 
falings called the advenvfin cf Lentoos pafled by hi’ w'ill j or if it 
did not, whether it is to be confidercd as aflets by defeent, as 
being an advowfon in grofs ? 

The feconcl queftion is, Whether eftates pm outer «?■?> are 
within the ftatute of . fraudulent devifes, and liable to pay ilie 
debts of the teftator ? 

As to the firft, I am extremely clear, it did not pafs by the 
will, there is no authority that on ndvsvjcn will pafi by the 
word lands, though it will by the w'ords tenements and kcredi- 
foments {i)» 

Being then not devifed, tliis brings it to the queftioti, whe¬ 
ther, as fubfiftlng in a legal eftate, and no truft, it is aflets ? 
And I am clearly of opinion it is, and fo determined in Robhi- 
Jon verfus Ton^e. 

It is pretty extraordinary, how it came ever to be doubted 
whether it was aflets. 

In the cafe of a debt by fpeclalty, where there is judgment 
againft the heir, it is to recover to the value of the land ; it is 
laid down by Fkta, lib. 2. cap. 65. and Co, Lit. 374. that an 
advowfon is aflets to fatisfy a warranty, and there are no nega¬ 
tive words thaf it is not affets to fatisfy a bond debt, and feems 
to be a diftin^lion witliout a diflerence to fay it is not. 

The notion of its not being aflets feems to have been taken up 
from a faying of Lord Chief Juftice Andcrfin, in the cafe of 
Cher versus Peacock, Cn>. Eiiz, 359. his words are, although it 
fttay be holden, ami is ajfeis in a formedon, yet k is not ajfets in debt, 
far it is not of on annual,value, and fo cannot 'be devifed} but three 
judges Wahtifiiy, Bcatnohd atid Owen held, that it is well devifahle, 
far the body of the aB is, i^hut lands, tenements and hereditaments may 
dbe’devifedf and this is a'^ hereditament, 

I (t) H^emod V, Pope, 3 P, IP. 332. 

'If 
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If it may be extended for the king^ which goes upon the fame 
reafon^nd foundation, what colour 'is there to fay it iliouid not 
be fo in the cafe of bond creditors ? 

Soon after the cafe of CUer terfus Beaceck^ there came cafes 
which ftrbngly import the contrary opinion. Sir WHL Jones 
23, 24. and fo it flood till the cafe of Rabmfon verfus STcv/^e, in 
the Houfc of Lords, March 11^ t 7 JO» 

It has been faid, the auiuoritics go no further than where 
there has been a trufl of an advowfon, but do not extend to a 
legal iiitercft in an advowfon; this argument is quite cut up by 
the roots by the determination in the Iloufe of Lords. 

In tlie minute-book of that day, it is taken down that the 
quellion propofed to be afked of the judges vtTss, 'Whether an 
advowfon in fee was aflets j it mull have been <!cfeclively'taken 
by the clerk, for the quedion intended was, Whether an advonv- 
fen i/i fee hi grofs was alTets ; for there could be no doubt as to 
an advowfon, appendant to a manor, bccaule the manor itfclf 
being ailets, what is appendant niuft be aficts likewife. 

The judges wlio gave their opinion were, Lord Chief JuAIce 
F.yres, Uarou Price, and Baron Ccmpis ; ami I^ord Raymond 
being confulted upon it afterwards, declared iiiml'elf of the fame 
opinion. 

I am therefore of opinion it is ajfets by defeent to fatisfy fpscially 
debts. 

The fecond queftion was, as to tloe leafekold ejlaies pur outer 
%'ie devifed to Philip Wejfding. 

It has been inlifted for the pUintlfTs, that if the perfonal eftate, 
and the real cllate defeended, arc not fufficient to fatisfy the 
debts, that the leafehold eftates are litblc on the conftiu£llon of 
ihe ftatute of fraudulent devifes, which makes a devife void 
againil creditors. 

I am of opinion the Jlntuie does make it void. 

There are two ftatntes to be centered } firA, the Aatutc of 
frauds ami perjuries, 29 C, 2. “ And for the amcndmejjt of 
** the law in the particulars follow'ing; Be it enabled, that from 

henceforth any eflate pur outer vie fliall be- dcvileablc by a 
** will in writing, figned by the ptrty fo deviling the lame, or 
“ by fome other perfon in his prcfencc, and by his exprefs di- 
** rc£llons, attefted and fubferibed in the prcfc ice of the de- 
•* vifor by three or more witnefles; and if no fuch devife thereof 
** be made, the fame fliall be chargeable in the hands of the 

heir, if it fltall come to him by rcal'oji of a fpecial occupancy, 

** as aflets by defeent, as in cafe of lands in fcc-firrple } ami in 
“ cafe there be no fpccial occupant tk^rcof, it Ihall go to the 
** executors or adminiftrators of die party, who had tlje cllate 
“ thereof by virtue of the grant, mid ihall be aflets in their. 

“ hands.” 

The elFed: of this ftatute is to make thefe eftates devlfeablc, 
which were not fo by the ftatute of 2t //. 8. of Wills, 

(1) Hohinfen v. Tongr, 3 /*. W. 40^1^ tern v. Clcnh, ante z vol. 2o6, 
3 Bt'o, Jp, C, 5 S®' * titea, 87JJ. K.\naf- 
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C A 8£S Aigned and D«termined 


Then comes the third and fourth of W. tsf M. e* 14. for le- 
Vf•Ti'AfciHo creditors againft fraudulent devifes. 

Lord Hardwicke read the preamble and the firft enafting 
claufc) ** That all wilk, {jV» ,of manors, mcffuages, lands, te- 
<* nements or hereditaments, whereof any perfon at the time 
“ of his deceafe J^all be feifed w fee fiwple in poflclBon, rcverfion 
** or remainder, or have poxuer to dtfpife of the fame by his lalt 
“ will or teilament, fh-ill be deemed as agnnft bond or fpctulty 
** creditors to be fraudulent, and clearly, abfolutely and utterly 

void, frullrate and of none effcQ:.” 

It depends upon thefe words, xvheteof any pa fin ts fifid tn fee, 
or have power to dtjpofe of, 

Moll: clearly tellators have a pow -r to difpofe, fuch power 
being given them by an antecedent Urutc, tg Ch. 2. 

Then what ground is there foi the court to make a limited 
ftrakied conftru£tion, and narrower than the words, upon a 
ftatute made for preventing Jraad 

Mr. Solicitor Genemrs principal objection was, t 1 at to con- 
(Iruc eftates pwr atitct i /f, if it ftiould come to the heir is a/penal 
occupant to be aflets, would be to make a parti il and imperfctt 
provilion under the ftatute, as it docs not take m othr tJlaUs pur 
aider vte where the heir is not made the fpccial occup int. 

Now as to that,It is but a precinous and doubtf’i) rgument to 
conftrueone thing not to be within the ftatute, bttiuft anorlier 
IS not: Suppofe there is cafus etmjfui in the a£l, there is, no rca- 
fon why what is exprefTcd within the ftatute iliould not have its 
effeft* 

It IS true, indeed, the cafe fuppofed by the ftatute i*', w here 
there is. no fpeual occupant, and no dciifc; but then the fti- 
tute dlre^is it Hull go to the e\Ls.utor& or adnuniftrators ot the 
paity that hul the eftate thereof, byvutuc ot the tinnt, iiul 
Ihall be ailcts in their hands, and has the lame i as if it 
had been gr intcd to the grantee, lus t utois or adnii.^iftraii is., 
and 111 this calc tlic executor is as ; fptvuiloicipmt toi thit pui- 
pufe. 

How did the law Hand before *-hc mi’ iri; of the ftitutc, as 
to a leafe puraihr vi* to A, h's or adiii"'iftratoi./. 

%R,Ahr,i^\. ht.Cr.fl 2 . 

“ If a mill Itifc to anotlier at d his txecu^o” , hud for the 

lite of y, S. and it/lm que %u clthe tx wUtoi ifiall bv 3 
f 4(57 1 ** fpt-tial OL'-upint, nonv uhft liu’u g it is a fuA >d (i).” 

^ ‘*’1 eftale as an txtciitor, u iv i^Vts, for he 

tdeetan elUte cannot take any thing as an executor of a teftator without bet ig 
iiiTaZ^tw*As Coxiper wa*-ot tlat opinion in the cafe of the 

IW •u-Gutor^ia A/ic o/Devsffiwe yeifus A/w/w/, 2 Vetn, 719. “for he laid, 
(efiatoi he can 

tthenodungyWiOBtkWfv. 

(t) Qotth 576. But fince the ftatre freiioUU but t^rfinA to all in- 

»4G» f. *0./p « fiwald fern, ten^s Vd, trilham^ v. a Vefi 

tiut an ♦ttaiepar' a-au tie, when limited 681. 66 P84. 4 Jam Up, 330. 
fp oxetoiorf, iBoft be conhdered, not as 4 



ki the Time of Lord Chancellor Hakidwzcu. 

** he took it that before the ftatute of frauds and pcijuriesi if an w*fTFA«»® 
eftatc fur outer vie came to an executor or admioiftrator, it would wsitf Ajtmo, 
** be aflets,” and decreed it accordingly. 

Now if before the ftatute of frauds and perjuries, granting an ^ 
cftate fur outer vie to J, his executors or adminiftratore, would ^vAa 

have made it aflets, can devifing it to them prevent its being m 

liable ? Certainly pot, for the reafon before mentioned, that tak- 
mg as executors, they mtuli lake it as ailets. ex«cator% 4 ft». 

wouktfammtda 
it aiTeti, de\ir)ng it to them makes it e^iudiy iW 

Tlierefore I am of opinion, that an ejlafe pur outer wV, though 
it is devifed, ill be liable to debts by fpecialty, to contribute 
in a method of difttibutiun, according to the grofs value. 

** Lord llatdwuke declared, that the advovifon of Ltnton^ not 
“ being compnfed in the dcvife of the teftator’s will, ought to 
** be confidtrtd as real aflRts defeended to the defendant Hcrbeit 
*' IVtJlfaUngy the ttttatoi’s heir at law, fubjeft 'o the teflator^s 
** debts by Iptcialty; and ordered the fame to be fold, and the 
** money anfing by ludi file to be applied in payment of fo much 
*' oi tt.(l.ttor'b dt.bts by fpecialty, as bis pcrfonal cftate will 
** not extend to fati<ify; And in cafe the the teftator’s pcrfonal 
“ eftite, &nd the money a.iCng by falc of the advowfon, fhall 
not be fufluifni to fitisfy the teftator’s debts, then Ins Lord- 
“ fhip declared the refidue of the teftator’s debts by fpecialty are 
“ well cliaigcd on the teftator’s freehold eftates, whereof he was 
** felled m fee either in law or equity, and alfo on his Icafe- 
*' hold eftates pur auUr vie devifed by his will, and ought to be 
“borne proportiouably in aveiagc between thofe eftates: And 
“ lus Lordftnp doth declare, that the equity of ledemption of the 
“ eft.itcs in mortgage ought to be coulidcred as p wt of the tclla- 
“ tor’s real ell ite, which p tflld by the teftator’s will to his truftecs; 

“ And further ordered, that the freehold eft ites in fee and Icafc- 
hold eft It'S, or a fulhcient part thereof, to be fettled and ap- 
“ portioned by the Mailer between the eftates, according to the 
“ relpadlivi grofs values thereof, be fold, and that the money 
“ anhng by fuch falc be appli^in the fiift place in payment of 
“ the t.ll..tor’s» debts by fpecia* as Hull not be fitxsfitd by the 
other funds before mentioned, part pnjju. And in tale any 
** fpetidty creditors fliall exhauft any paitof the pcrfonal cftate, 
then liu fimple coiitraifl cicditors are to (land in their place, 

“ and rcteivc a fatisfadlion pro tanto, out of the money arifing by 
“ the f iJos afon faid, and that the icfidue of the purchafe-money 
“ be applied 111 payment of what fti ill be found due for prin- 
“ cipal and intercft of the plaintift* Mary’s legacy of 3000/. .md 
“ other the kgacie« fccutcd on the tellator’s leal eftate ; and if r J 
there fti ill be any furplus thereof, the fame to be laid out m 
** land, to be fettled to the fame ufes lefpetElivcly as the lands 
“ from whence it arofe ought to have been fettled or gone (i).” 


(1) Reg, Lib. B. 1746. fol 5^9. 
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Gifc 158. Mannard verfus t*oPtfrtlf at the UJi Seal after Hilary Term^ Man A, 

27, 1,746. 

« 

Where ^<"efcpi- A BUI W 4 S brought againft the defendant for a difeovery ; a$ 
Tnhts*^ the matetul part of the cafe depended upon the difeovery, 

anfWefhi tht defendant would not anfwer, but flood out the whole pro- 
out the whole cefs of contempt to a fequcftration, and the bill was taken/itr 
t^uoall-* there was a decree againft the defendant ad (omjutai*- 

queftia ion, an I dl //'. 
tht hill liken 

^reiin^^oona derne Jgalnft \i\m ad cttnfutatiiiurt, the court will not d fihir^r the ftqu'ftrition on pty¬ 
ing the toAs ot th( ioiiiempt only, iiui will http it on foot ns a (ccmity lu tht. plainiiA, ior ihi di- 
feitdaoi’a jppcaunj hefote the MaAiito tike the atcount. 

It waS' moved on behalf of the doftnilant, that the fequef- 
tiation may be difthargcd 011 paying the cofts of the contempt. 

Loro Chanctlloh, 

Paying the colU of the fecetal procefTes, tat Jlnlhngi foi one or 
tivetdy for anoilcr^ is not tkanng the contempt, for tlie contempt 
is the not putting in his anfv/cr, winch is not in the defend mi’s 
pouer to do novi, aftei the ciufc has been let down and the de¬ 
uce made. 

It u IS Lid for the d.fcndant, tliat thi-. dilTtrs from the cafe 
where a certain duty is decreed upon a bill taken fto lonjfj, 
beemfe thtie the time may be fold, and the money ariHiig fiom 
the laic applied to difehaigt it, pmfuai.t to the decree; but here, 
as It IS a dciret ad < wpi/*andjriy it iriuy be pefumed till the ac¬ 
count IS taken, tint the defendint nny lu\t a bahnte in his fa¬ 
vour, am' thtiefoie, cii pa^ii g the , the Icqucftiatioii ou^,ht 
to be difeharged. 

'Ihis IS apietty hard prcfumpficn m frou of the defendant, 
after he has flood out the whole Irn of Uic procef», 1 ither than 
fubniir to anfwer; but tf I was to difehaic;e this fiqucflinioii, I 
■ftiould do a manifift lujuftice, and make the procck of the court 
intirely intCe^lu il, and the dilendant would h.^.. his etuis of the 
contempt, m not patting m his ai^wer, for he would lefufc at¬ 
tending the Maftcr to t ike the ..etPait, and the phintifi by that 
means lofe the fiuit of his deciec; and thciefore as I am ot opi¬ 
nion the cofts aie ceinfequential of Ills contempt, and not the 
contempt hlelf, I fhdl not difthng* the ftqucftration, but keep 
It on foot as a fteuiity to tlie piaiiitdl tor the dtfendant’j ap¬ 
pearing before thoMiflei to take the acwount. 



ia the Tiriie ot lidrd Charic6^1<^ . 


J'- 

4 ^ 


^pril I, 1747. De Grey and others^ Executors of \ 

Hardwicke Sewell^ -^ * —*- j riaimiire. 

Plampin Richardfon and others^ * « > - . —• •• — Defendants* 

Plampin Rithardfon^ —- — Plaintiff. 

De Grey and HardtuicTte Sewell Riehtirdfott'^ and i Dgfg^uJajjtj 

si lice Richardfon and others ^ -•' J 

Ilardwiche Sewell Richardfon^ - . Plaintiff. 

Piampin Richardfon and others^ —— I>efendants. 


Cafe 155^. 


T H E firfl; bill waa brought by the executors of Hardwicie Vulfcs 

Sewell to eftablifli his will, and the trufts thereof. The for>cjri.r»»t- 
fecond bill ffates, that by virtue of a feltlement made in idgy, 
on tlie marriage of the father and mother of Hardwicke Sewell^ crii(le*d ^nV 
and ill 1703, the eftates therein mentioned defeended on him yUe as tenant 
as their fon and heir in tail, that on the 27th of Novemier 1742, 
he died without iffue, and upon his death theeftates defeended on th.« <Twnstis 
the plaintiff’s wife Alice the ftfter of Hardwicke Sen,vell as heir in the rent- 
tail general under the fettlement; Alice ditA the 19th oi Augujl 
1743, leaving two children, the defendants Hardwicke Sewell no entry, nor 
Richardfon^ and Alice Richardfon^ and tlie plaintiff infifts that he is 
intitlcil as tenant by the curtefy to the poffeffioa of thefe eftates, ye”ijfig 
his wife being in her life-time, and at her death, feifed thereof, tuch a(.offtirion 
and leaving fuch iffue as aforefaid, and therefore prays to be let 
into* the pofleflion thereof, and to receive tlie rents for his band tenant by 
life (I). the curtefyi 

Hardwicke Sewell Richardfon^ plaintiff in the third bill, and 
fon of Plampin Richardfon^ infifts that Alice his mother was ne¬ 
ver feifed of thefe eftates, 1101 did flic, or her hulband Plampin 
Richardfon in her right, take pofl'elEon thereof, or receive any 
part of the rents, and therefore he if not intitled to be tenant by 
the curtefy: Prays an account of the rents and profits of the 
eftates from the cxexutors of Hardwicke Sewellj and that they 
may be placed out at intereft till he comes of age. 

The rents under t)ic leafes were payable at Michaelmas and 
Lady-day, but the renanrs being greatly in arrear at the death of 
Hardwicke Sewell, Alice Richardfon, tlie fifter of Hardwicke Se^ 
wkU, did not receive any of the Lady-day rent notwlthftanding 
fhc lived four months beyond that time, nor did any other per- 
fon receive it in the life-time of Alice (2). 

Mr. IVU'jraham counfcl for Plampin Richardfon, v.'ho claims 
to be tenant by the curtefy, cited the following authorities in 
fupport of his claim, Co. Lit, 29. a, ch, e^fec, 35. title Curtefe 

(x) And an account of rents and pro- ellaie devifed to them fay his will (which 
fits. include the lands in queftion), appre. 

(2) The truftces under the will in bending that he had full povver to difpyfe 
their anfwcr to the fecond bill, lay, that of the fame, and contimed in the reuift jf 
upon Hardzoicie ScwelPs deaths they en- the rents, faeepoft^ya. ' 

(cred upon and took poffelTion of all the 

._E.c-'4, iEngts-^ 



CA S£S Argaed and Determined 

^ featy T. ^Engleterre $ in the comment it i$ faid) there is a feifin In deedt 
j fgjjjn in jmd here Littleton intendeth a feifin in deed 
(an be attained unto & a man feifed of an advowfon or rent in 
fee hath iflue a daughter^ who is married and hath iiTue, and 
dieth feifed, the wife, btfore the rent became due, or the churcli 
became void, dieth} (he had but a fei&n in law, and yet (hall 
be tenant by the curtefy, becaufe he could by no indufity attain to 
any other/eijSnt ond impotentia exeufat legem. 

He cited likewife Co, Lit. 15. Id, fee, 350. znA Moore 
125. Trin, 23 El’ioi, Rot. 1229. and Symonds verfus Cudmore, 
Cartb, 260. 

Mr. Noely counfel for Hardivuke Sewell Ruhardfon the fon, 
againfl: the claim of tenancy by the curtefy, faid, that to iiiti- 
tle a man to be tenant by the curtefy, there muft be an aflual 
feifin of the hufl>and, or by receipt of rents in the life‘time of 
the wife, unlcfs in the cafe mentioned by I.ord Cole in his com¬ 
ment upon Lit, a, which is the cafe of pojfe^io fratruy and 
diftinguKhed by him from all other cafes. 

He cited Sterling and Pendleton [i) heioK laOtA Hardwiihcy 
where his Lordfliip held there mufi. be an a£lual entry to make 
the hulband tenant by the curtefy* 

Mr. W'eldon of the fame fide cited Co, Lit. of dow'cr, fee. 52. 
“ In every cafe where a man taketh a w'ife feifed of fuch an ef- 
** tate of tenements, ^c, as the iiTue which he hath by his 
<* wife may by poflibility inherit the fame tenements of fuch an 
“ eftate, as tlic wife hath, at heir to the wife: In this cafe, after 
the deceafe of the wife, he fliall liave the fame tenements by 
** the curtefy of England, but otherwife not: Co. in his comment 
“ fays, as heir\fe the wife doth imply a fecrct of law, for except the 
wife be aOlually feiied, the heir fliall not (as hath been ia'd) 
make himfelf heir to the wdfe; and this is the rcafun tliat a 
man lhall not he tenant by the curtefy of a feifin in^Jaw.” 
Loro Chanclllor, ^ 

This is a matter of great confecjuence to hufliands, as mod of 
the lands in England are let out upon Icafcs for years, and te¬ 
nants extremely backward in paying their rents, and as a wife 
may have a right for a year or two, or no aftual entry made, it 
would be hard for this rcafon to prevent a tenancy by the cur- 
ttfy. 

The qucfllon is a quellion of law, whether w'hcrc lands on 
which dtere are leafes for years exifting, and a rent incurred, 
defeend oil the wife as tenant in tail} and (lie furvives three 
months after the runt-day incurred, but has made no entry, nor 

C 47t 3 during her life, is fuch a pofleflion of the 

*’ wife, as will make the ImfbaiiJ/mw/Jy/Ae ^ 

It has been infifled on one hand, that there mull be a feifin in 

' And on the other hand, that if the feifin in deed raimot be 
attained unto, the law excufesit i and tlicrtfoie the cafe put by 

(1)7 Fin. Ah, 149 .pi It. S.C. 

Lord 



\a uie lime ox ijora vitanceuior nAAPwicKs* 4^) 

Lord Coit will afford a good deal of argument on the prefent 0 *»t 
cafe; A manfetfedan adwwfm 9 f tent infu hath iffut0 devgk- 
tetf f^c. Ca. Lit* 29. a» 

To go by ftep$« here is an eftatc of which the brother was feii^ 
ed in tall, defeends upon th^ iifler in tail general} the polieflbn 
of the leffee was the poffeiHon of the brother, and he undoubtedly 
died feifed, afterwards the filler became feifed. 

Suppofing (he had died before Lady-day, I ffiould have had no jhe haftani 
doubt but the hulband would have been tenant by the curtefy, be- would hivebiea 
caufe he could do nothing till rent-day came; for the law never 
requires a man to become a trcfpaiTer. ,vifw had died 

Lord Coie fays in his comment on the 8th feflion of Little* hetote the reat- 
/c«, 15. fl. “If the father maketh a Icafe for vears, and the lef- 
** fee entereth and dieth, the elded fun dieth during the term 
“ before entry or receipt of rent j the younger fon of the half 
“ blood lliall not inherit, but the iliter, becaufe the poffefllon 
“ of the Icflee for years is the polTeffion of the cldcft fon, fo 
“ nS he I» affmll^ feifed of the fee fimpic, and confequently the 
“ fidcr of the whole blood is to be heir.” 

There is i.ot a ftri£lcr cafe than this of pejftffto fratris^ and 
yet you obierve Lord Cohe fays, that if the cldcft fon die before 
entry, or icceipt of rent, the filler ftiall inherit. 

Adually fifed is the fame thing as feifin in deed; then why 
w as not the wife in this cafe a£lually feifed ? 

Mr. Noil in anfwcr to this refers to the ne\t page in Co* Lit, 

“ What tlicn is the law of a rent, advowfon, or fuch 
** things as he in grant ? II a rent or an adowfou do defcettd to 
the eldeft fon, and he dieth before he hath fcifiii of the rent, 

“ or prefent to the church, the rent 01 advowTon fliall defeend 
“ to the youngeft fon, for tint he muft make himfclf heir to his 
“father, an! therefore, f. ys Mi. A'iw/, there ought to have 
“ been an nUual ftfm of the unt, or Plampm Rubardfon could 
** not be iiititlrd to Le tenant by tie cintefy,** 

But the tonlequeiice I draw fiom it is different fiom what r .-j n 
Mr AbJ docsi for in the 1 ime Icilion he faith, “ This calc 
** dilFcreth fiom the cafe oi the tenancy by the curtefy i for 
“ theic, if tl }4 Wife ditth b^||||||| the rcit-diy, or tint the 
“ chinch become 10 d, bt t lufdHPiftrc wa) no lathes 01 default 
** in the hulbxml, noi {uihbility to gtt fiihn; the liw,inre- 
“ fpei'l of the ilfu' bigott' n by him, will give him an eltate by 
the tmufy of lo tint you oblcrse the cafe of te¬ 

nant by the turtefv is conliJ ud i.icie favourably than tipftjfta 
frntnSi {ox 3, pofjejfijfitin i\ f ni^fK, ett tjfe haitdem lequncs 
iome aft to ot done to iii<ik<*hcrheii. 

Then all that renuin^ in the pitftnt cafe i> the laches in not 
receiving or diltiaming for the rent tint became due at Lad\‘day 
'Ihe icccipt ot r>:nt would have amounted to t\i Ifiicc ot an 
aftual fc'ifin, and if the tndlees under the will of the hiothct 
had received any rent in the hfe-time of tlic wife, would hate 
been a matciul objcft;iou (i), but no rent has been received that 

ft) See at^e a^'o rote 2. 

I has 
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^ ▼. has Incurred after the death of the brother cither by the wife nr 

KtcKA»»toit, pgrCon agaitift her j and therefore is a very ftrong cafci to 
make the huiband a tenant by the curtcfy, as the podcnion of the 
Icflee was the pofiefhon of the ■wife, and there could be no odier 
without making the hulband a trefpafier. 

l^rd 'Hardwicks declared the will of Hardwicks Sswell to he 
** well proved, and that it ought to be eitabliflied, and the 
trulls thereof performed, and decreed the fame accordingly : 
and as to the teftator's real eftate, he ordered the Mailer to 
inquire what part thereof was comptlftd in the two fettle- 
“ ments dated the 26th of February 1699, and the 13th of 
Atfgu/l 1703, and what particular parts of the tellator’s cf- 
•• tate defeended to Alice the late wife of the defendant Plam- 
^ pin Richardfony the mother of the plainlilT Hardwicks Sewell 
“ Richardfoiu in tail, and what particular parts of the eftate 
** palTsd by the tcltator’s will to his truftces: and alfo to in- 
quire what parts of the lands which defeended to the defend- 
** ant Plampin Richtirdfou\ wife in tail were at the tellator’s 
** death {landing out on any leafe or leafes for years, and of 
•* what particular jiart of fuch eftate the tellator died feifed in 
** a£lual poilellion, and to Hate the fame: and his LordHilp 
doth declare that he is of opinion, that the defendant Plata- 
pin Richardfon is intitled to be tenant by the curtefy of all 
** fuch lands as defeended to his late wife in tail, whereof 
** any Icafes for years were exlfting at the teftator’s death, 
“ which continued till the death of his wife ; but that he is 
“ not intitled to be tenant by the curtefy of any part of fuch 
** lands, whereof no fuch leafes for years were exifting and 
** continuing as aforefaid (1).” 

(1) Reg. Lih. A. 1746. fol. 619. 


I 473 3 Aprih 4, I 747, T>iclor IVinnSy Ctnon R^tdeniiary 
cf the Church of Samm, . . . . 


Plaintiff. 


Bainpton^ Sayer, and o/herf^ G^s of jy^fendants. 

Churchy -- - 3 


Cafe i6o. 


I N the church of Samm thc'^e are a dean and lixcanons, who 
grant and renew leafes, and divide the fines info feven parts, 
»ca”f3nTb!«rin the if the Icafe, is made when ti'.e mmibtr is comi)Icte, but if during 
finejitheydo- a vacancy, then among the dean and relldcntiaitcs, according to 
SntVlV to number exifting. ; 

hora their fauJt, or from the tenaftts,, yet if it h no: completed till after a new member 
tome? i», he*Iball hsva proponwn. 


the 28th of OBthcr 1738, Doflor Eyret^ one of the ca- 
died, and there j-veve only five canons bcfidcs the dean, 
' apd fo continued till the|27thof jum 1739, wlien the plaintiff 
was clewed. 

About the time of t^e plaintiff's cleftion Mr, Stiles being 
willing lo renew two leafes for lives of the manor of Meiybantt 
agreed with the canons fpr a fine of. i osoV. and,In November 1739, 

; a ; ' *, • delivered. 



in t]i6 o£ Lord C^snceSor Hixtrvtcicit* 47> 

ddivered the old leafes to tho defendant Sayer to be fiiiTC^ 
dered, to enable the dean and chapter to make new leafed 
when the agreement ftjOuId be completed; and the dean and 
chapter on the 12th of Nvvemhe^ i 735> granted hiiri two leafes 
accordingly, to him and his heirs, to hold for tliree U'res, and 
at the fame time a licence of alienation was granted him, and 
leafes and licence were executed, and pafled the common feal, 
after the plaintifF was admitted a canon, fo that he became i«- 
tiUed to a ferenth part of the 1050/. fine, being 150/, but the 
whole v/.is received by the dean and the other five canons, 
which \v.is 1 . each more than they wrere intitlcd to. 

Tlie dean and one of the canons, on an application to them 
by the jiLintirF, p iid him 25 /. each, but the four other canons 
refufed, ami therefore the.bill prays that they may account with, 
the plaintiff for the feventh part of the fine. 

The dsfendanis infill, that in April 1739, long before the 
plaintiff’s cle< 5 tion, Mr. Stiles applied to the dean and chapter 
of Sarum to renew, and on the i^th of May paid 1050/. to the 
defendant, wliich, amounting to 175/. apiece, was foon Jlftjar 
divided, as it is ufual to divide fines, in confideratioit 
the dean and chapter on the 26th of Janet the day pr© 
plaiiitift'’s eledlion, fealed two leafes, whereby they d 
Mr, Stiles ami his heirs the manor of MelkJJjavt for thr^ 

Mdiich were left in die defendant’s hands, to be delivered to Mri,' 

Stilest when he furrendered the old Icafits, which were not fur* 
reridered till the 8thof November 1739, and the defendant Sayer^ 
to whom the whole care was left' of nnilhing this affair, altered [ 474 ^ 
the date of the leafes a IiHc they were in his keeping, by infert- 
iiig the date of the izth of November inllead of the 26th of Janet 
merely to make the date of the leafes fubfequent to the date of 
the furrender of the 8th of November', and the defendants infill 
that the agreement entered into and figned with Mr. Stiles for 
the purchafe of the leafes, and payment of the fine, and the 
dean and chapter’s fealing new leafes, amounted to a funender 
®f the old, and that the furrender of the 8th of November 
was unneceffary, and confcquently the leafes of tite 26th 
of Jane immediately look efIciSt on the fealing of them, 
and that the refealing on the tath of Novethber was at the 
requeft of Mr. Stiles’a agent, and that the dean and chapt 
complied Only to fatisfy his fcruples, and therefore the refealing 
after the alteration of the date amounted to no more than a con¬ 
firmation of what VMS before eiTctlual aiid valid j th.’.t the agree¬ 
ment with IMr. Stiles for granting leafes wms fully carried into 
execution on his part, by paying the fine in Alay tip), and that 
the dean and ci.apter and relidentiarics, at the time tlte agree* 
went was made and fine paid, were alone intitlcd to divide the 
fine. 

It appeared in evidence, that thefe Jeafehold effstes were in 
■mortgage to iMr. Ed&vint and that one wf die lives dying, appli¬ 
cation was made, on behalf of Mr* Stiles and the mortgagee,, to 
the defendant *' er, for renewing them, by adding a new' life 
or lives i and by his order the chapter clerk made two fct« 

of 
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1 lh> f, of leafes, otte in Mr. Btiles*s and the other in Mr. Edwmh name, 
Vamwok, jjQjj, fealed together on the adth of 1739 5 and 
at the time of the fealing, the chapter clerk obferved to the dean 
and two of the canons, that he thought it irregular to feal two 
leafea of the fame premilTes to difierent perfons, and fwore that 
he afterwards faw the two kafes, witii a rafure appearing in the 
date, which was altered and made to bear date the 12th of 
November 1739, inftead of the 2 < 5 th of June^ and that the 
leafes with this rafure were in the hands of the defendant Sayer ; 
and afterwards, in Auguji 1740, refealed at the requeft of Mr, 
Siiks*s agent, he being dilTatisfied with the leafe having been 
altered. Do£lor 6V«r/& the dean fwore he apprehended the rea- 
fon, inducing the defendant Sayer to make fuch alteration, might 
be to fccure the whole fine paid on the renewal of fuch leafe to 
the reft of the chapter, txclufive of the plaintiff. Mr. SHUs in 
his examination fwore, that about the lyihof May^ 1739, he 
gave dirc£lions to pay the dean 1050/. as a fine for renewing 
the l^es, but did not remember it ever came under his confix 
iteration when or how the dean and chapter ihould divide the 
but that he could not but look on it as a depofit in their 
which he was to have new leafes, as foon as things 
ar the execution and delivery, and that the reafon of 
ig the money to be paid fo incautiouny, was owing to 
the prefling iiiftances of the defendant Sayet-f who frequently by 
letters urged him, as on the part of the dean, to the fpeedy per¬ 
formance of the agreement, or elfe that the dean and chapter 
would not think themfelves bound to ftand to it. 

I.ORD ClIANXmoR, 

The general queftion is, Whether the phiintiff, as a canon 
Tcfurcntiary of the church of Sarum, is imitled to a fliare of the 
fine of 1050/. with the dean and other canons as a refidentiary 
exiJliHgi and having a right at the time. 

It muft be admitted to be the general rule, that where a leafe 
is made by thefe corpoi ite bodies fcaled umicr the common feal 
(for no intcreft can pafs out of them at law, but under the 
common feal) they are intitled to divide the money arifing 
from the fine in equal propojtions among ft them in fome cafes, 
and in otliers, the dean has a double il.are to the reft of the 
chapter. 

The firft queftion is, when the leafe was really and effectually 
made in law to Mr. Stiks^ now Sir Fratuts Eyhe Stiles^ the Jeflee. 

This is very eafily itfohcd in point of law : to be fure it was 
rota fubftantial efiiflu.d leffe, till fealed in 1740, for as to the 
fealing in 1739, the day before the plaintiff's eledtion, it is ad¬ 
mitted at the bar tliat w'as invalid, for want of a furrendcr of the 
old leafes, or it would have been a leafe for four lives, and 
"4jWtltin the difabliug ft.ittites \ and no men in their fenfes would 
j' *fet thqir feals to leafes giving a right to t wo different fetsof perfons 
for theit lives, the f.tme day : I'hcrcforc they could have no ap- 
jjrchtnfiou they had made an elFcflual leak, and binding upon 
the body corporate. 

A| 


intPtfffl can 
far. out of a 
Corporate body 
u law but unJor 
^a.nniun 

r«al. 


in the Time of Lovd Chancdllor 

As to the altering the date from the 2(Sth of June to the I4I& ®*«^*“** 
of Nwembift it fliewii plainly Mr. Sayer htmfeif did not appte- ”** 
hend the former were valid leafesi fo that they were ineffec^oal 
not only in point of law, but .even in the apprehenhon of the 
parties till 174c, when Mr. Bides the lelTee found out the ma* 
nagement agatnft himfelf, and infifted upon an cffe^ual leafe* 

If it was not a fubftantidl leafe in point of law, confider it 
next on the foot of equity. 

It has been infilled, on the part of the defendants, that if there 
was futh an .igrcement in May and June 1739, as bound both 
parties in a court of equity, this court, though executory, will 
carry it into execution, and therefore is to be confidcred as final 
and coHipletc from that time. [ 3 

There are many cafes with relation to private peribns, where The rule u to 
agreements have been confidered as binding, and the court will e^rym*^***- 
carry them into execution, but will not hold generally as to cuaoneitopn- 
agrcemtnts made u ith aggregate bodies. vatc perfoii*, 

Tliui thequeftion will be, what has been done in the prefent 
cafes on the lide of the pi iintill; it is called a depout only, and giegate bodies, 
on the luie of the defendants a payment, and that the body cor* 
porit* is bound by it, 

Bodn’s corpoiate, efpccially etchfiajiiealy differ extremely from Bodiese«(rpor»te, 
private pcrfotij: I do not give any opinion on the cafe I am going 
to put i but fuppole a body eorporate, having a power, make an extremely hm 
agreement for a renewal, and the fine is paid, I will not fay the pnv»» perions. 
court u ill not compel tht m to execute 1 leafe, notwithllanding a 
new mcmbvF i' intioduced amongll them, becaufe, as they had 
a power ovei the legal eftate, they had a power over the equi* 
table i but then there will be a great difference where the agree¬ 
ment for the conf'afl was not fixed and certain, but might be 
lar’ed, f r here wis a queftion between themfelves how die 
tontr-'.,! was tobemide 

Sui pole tlitic IS •’ji enhancing of the fine on the delay of the 
tcinnf’ ipplying to renew, that will not alter the right of the 
new mciiiVr is to his pi op nt ion able fliare of the fine: 1 will 
go further lliU, luppoft the court flioiild confidcr an agreement 
to d ) an . I by 1 dean and chapter as done, win re the dean and 
ch piei luvc full power ov“r he leicnucs, and t! e tenants full 
pov tr to iciuv/ the r ell ites held of tlicm, yet it will prove no- 
thn g in the prclcnt cafe, for that will bring it to the queftion, 
ulieihei'd IS w’s fueh an .'greement a** they w'ere bound by. 

I MU of opinion this wis not a binding agirement, for it all 
dtpeiidid upon the will of Mi. Kthwn the mortgagee, who was 
no psity to the agreement. 

huppole a dean and chapter are very rcnfonablc in the fine 
they demand, and any accident delays the leafe, which has not 
at all happoticd from the fault of the dean and chapter, or even 
from the tenant, hut from lorac particular clrcumftances, ^ct if 
the kafe is not eompleted till the new member comcb in, he 
fliall hive bis prop'^rtio i. 

A blank was left for die lives in the leafes that were fcalcd 
pa the 26th of and die dean ^nd chapter were not obliged 

to 
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IDf. IATi^hx 1. to accept of the lives that fhoulil be named afterwards, and IVTr. 

Baht row. jjj. ^ndcrllood it as a dcpofit only, becaufe the dean 

and chapter might, if they pleaded, difipprove of the lives. 

^e«*ot T-Torf *Bcfidcs this, here was UluLd^vm ,n the cafe, w'ho had the 
jM^nSrhipter lag'll intcreft, and a right to be confultcd as to the furrender of 
leafe, refuiet to the old leale; for I am of opmi >n, if he had rtfufed to furren- 
x^'rf'equity a Court of equity would not Jiivc compelled him, as he was 
noti-omiei ail incumbranccr, for he might line objttltd to the lues pro- 
hiir.for he may pofed, and iiifiilcd the lives m being w< re better, or obliged the 
inbein*areb7- ^hc mortgigor, to hate propofid other hvt&, or ndeem 

ter,orobiix-tnr hiw: Indeed, if it hid bttu i chattel intertrt, and leale for 

tfnant, thi ^ 1 ■. onl). It V culd have bcciJ othcxwifc, for then, upon fur- 

popoit^ohi*, th'ohi, m which thire v as only a umtindtr of i 

i rni « > tonit, I nt v -tiKl lon^tr tciiTi would hut b in grintcd, 
winh \"a *11 adtaiiMj.c to the moifgi^^ e, u bung a better 

1 ..C r I', 

Ml. JII t did ot furniH r tin* I« if <«, roi t\n<* my orders 
1 « n*-h Ml. ** let '"orttciuui^ n while til iY*. <«^r 

thr pt n» tl t a ivetel tl* i ’’ of y tu b^^loi*., iii t iticiure 

IS I'ltitlrd to * h ” of tl w r K. 


or redeem hm 
ethenaiiii u 
}> id b en < h it 
k1 intfrct* li 
llveie iIm. m 1 u 
ii)f «i nt w a 
lougtr trmi »i 
dv* a(.t t> t 
motib 


L **P7 J At idviit-s r t^h Lave hap^ ci d in the in‘er<r L K t i , of 

it.g 


tu nil in the coipoi t bid , or of ti^l '> i, up n t ic i t 

pr< 1 ned, wimh ini^ht hue *n i't i ir ijoii ) lit int I 

111 th t c if*, it woull h \e bi i tiluiu, thif x n * ) it i I 

i ne 111* fUcl tht igi*.em nt w is Lino ai d ou^l i lo * uc 
bun einied iiito c\.t..u t n 

By 1 i*.t^ r oi the 7th of //?, 1739, fi* r ft i J I i ^ i/* , 

TIr. S fN A h i, to he dticii inu S , x, t* ir , 1 *• t \\ , 

evv 1 to th 11 (oriutu ot tl n oi ij. o uli * n txlnu ri- 
da, i'll. Jii ui \v IS lilt f) nil K , n Jj ?j J If v'lx’ 101 In-* 
Ion, and 0 er fo c this imports that iLc fun u uiii'li d thv pay¬ 
ment of the thou! nd gu nt s ta Ik as i ikpofit (’ , a I h id 1 o 

appithtnhon iIk it in nd tlnpftr iitendid to tuio it tih 
\ hole contriet vi lopxifoimcl, moth i letter to Sxvi* of the 
31ft of vf *73^1 bed! d, n ipiiling wlnt defendmt 
Cl L an agiumtixt, was not bind I le iu}"Co a Imtlxer agrcs- 
ment. 

Ilien at wh it time w i the co ife it ef tin LfTec, tint the dean 
and chiptcr fiu uld du ide it amongft them? ccxtnnly not till 
Atiwjl iy40, and fcenis to me fo pi u 1, thit I am of opinion there 
was no agreement that could b nd thij body corporate or Icfiee, 
till after the funcndei, and Mr, I dam the mougigie’s coming 
in. 

Falling it then either in hw or cqn ty, it i .1 clear cafe, that 
die p’aintjft is mtitl d to 1 is Ihiic of thi, fine. 

f> ill It Ins been i iid, tint thefe ire tutciit piovaitust and a dean 
ativlehipter therefore arejuftiiud in getting them as foon as 
4^rxfn enr m b polible, and thit the agieenitiu with a leflce*, and pajment of a 
h ttlrif ^ v!a <“orpoiatc, and if a body corpoiat*. nukes an 

»Si fxoiet w agreement wnth a peflon to j^raiit him a leafc, and the money « 

j'htif V ♦p'! 

hj,e ^ s. m'* b- «t tfat bsty v :re wanting, a courr ot eipuiy will cairy it into execuiioa. 


r 47 a 3 

It » b<HlV lO-PO- 
ri* m» c n 


n-sixl. 



in the Tlxtic of Lord Chancellor Hirdwicki* 


paid, I will not fay a court of equity would not carry it into 
evcLUtion ; probably it would, though fome of the mtmbera of 
th t b idy were wantinq. 

But a deal) and cliaptcr ougli^: to coufiJer thcmrelves as truf- a d^an and 
tecs for their futtcTIi.s, and not iuHlr any immetliate .uly ui-age 
to thrm^ I/cs in 'ill ng up vu«nt h\ts, to bm their mindi in 
taking a kfler fine to t1 e prt judire of the fu^cefiiion. » v»i‘agetoilitm- 

^ in filling 

up vacant hvp , tj bi« thcr nund in ; ikint i Uf-. fine, tj the prejudice ot the fucCefitoSt 

'Hii'y hivt* a t’u ^ repoted n' them bv the ciown, or by thcir Wlim the mate 
founder, toi the benefit oi the fuiv^lfiou, as well as for them- « 

ft-lvts, indthiN ouulit to have the le i fii i pnac pallj in view, coirt of enaity 
and though whir the n. itt i is fi i 1u . Mid coin pi >(t, a court 
or equity cannot k* it a ul \ t tac) \ a ilu not ill am to iup- would not 
port iu(h a conti ’■‘k ^ tolsippoitfiicht 

Up I tl < uli lU T am of opinion the p’ lintifFis intitled to a 
detite for !u de"!. iid, and the tJ'CMsdl r i.e» of die eaft, to 
ht cofis from all the dckndanis, and Ins Loulilt p deireed ac> 
eouhngly ^i}. 


(i) Lth 3 1,46 fol ZJ5 


A> il 8, ^747. L parti Stregtvmyi. 


Cafe i6t; 


A B’ll wis b’T'ug^ 1 ^ y hh, a " i''it tt un^ *ms fkc 
appi •',{ n-'itert ind d '('..d tint t ge hii it be 
aFi Ml'd to p It in in iidwet loi her. 

Lord Chamcl i'.* , * 

lam ot oj 1 u m, t * tleh'^'nid’s Irin^m^ 1 bill agninli Ahuftvnd't 
in r is ri imuiiiig hr*' 'I p.„ j d-, a» I in muit put m au 
infAera& fuih; and t' 'ic ne*..» knew an milaiiew of appoint- i^VamMiiTg her 
mg a guard an m tlui e«ie (1 / . tone at i» fi*le* 

aid file iitu I put 

r /- 1 . in bn lateral 

(l) I till Ex J t'U hitf ft, f f 2 VOJ. 50. Mtif Pt^adugt 95. tj,fa. 


^pnl 8 , 1717 . -f'* pryie Ila^rc, Cafe 'l6tm 

A Petition was preferred, pricing that an infant, the heir of uicouu mder 
a niortgigce in fee, wi'o m H tw.fe a feme eotert, ih fiic i)t 
might conv’y by fine uiidt 1 the (l.itutc- of 7 ylhv. i. in. the 7Aiir, ptqor* 
M iftcr icporti.ig It to be 11. cc 1: ny. 

who I Iikiwif* 4 D»jie covert, to levy a fin,, und.i theg-neiil worl, Ll atptrfon, under £iaJiatna 
am ij/un (r). *> j 9 

Lord Chancellor faid, thi. queflion came befote* him foon after 
he had the feals, and that he contulted with Lord Chi^f Baion 


(i) So L<i,nbt V. Lomity aiy* fial £*> paxu 'Joh fmy p^, 559. 
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lit p«Ht« Csmyast who thought the court mighttor 4 er an infant that araa a 
Masast covert to levy a fine} for the ia general, that all jierfona 

'^under age fltall convey and aflure; and that as a j/ime eovert of 
Pfull age could not aflute, but by fine, the court may direiE); an 
infant to convey in the fame manner in the prefent cafe. Vide 
Lard Chl^Saten CotnyM^s Rep, 615. 

Iti the prefent cafe there was only an affidavit of feivice on 
f>mce on the the hulband* which his liOrdfhip did not think fufficient, but di- 
fuffiuMNhT over till the next day, that counfel might con- 

siufi confent by fent to the prayer of the petition for the hufband j and the next 
pnyer 0^1^ day he made <m order according to the prayer of the petition. 

fciition. 


Cafe ifig* 


jiprii 10,1747. parte Little, 


Tbj* eottrt can- A Petition to fupcrfede the writ of excommmieato eapienda after 

femi’lf J\. ‘^■‘y 

of the writ of Mr. Tothe for the petitioner, cited i P* Wms, 435. TAe 
verfus Bui rard, where tlie court inclined to think, that 
fon^King’s* afKf the wtit has been iflued out of thb court, and been brought 
Bench luvethe into the couTt ot King’s Bench, and there delivered to the (henif, 
y^^ aftually returned into the King’s Bench, tins court, 
Se on a plain error appearing, may fuperfede or quafli it (i). 

wttun It, ami Mr. Wdbraltamt of the other fide, cited The King verfus jRjw- 
If’ IH 3 -.was held by the court of King’s Bench, 
he (here. that a perfon in cullody, by a writ of exnmmmiiato capiendo^ 
cannot go into Chancery for a fuperf.deas, beraufc the writ is re¬ 
turnable in the King’s Bench, and they may quafh the writ, or 
award a ftiperji.deas, as they arc judges of tht caufe, and have it 
before them. 


trso] 


If the vni* hal 
{flobii ifl the va- 
cjiuoa,at)4nat 
yet raiurnahtr, 
rh(k tOttit wtfbid 
have given n.- 
Ih t, and uif- 
charStd U e per. 
lun out oi cat. 


He likewife cited The ^een \ erfus The Bijbop ef St, David's^ 
Salh, 30 y. where the fame rule is down. 

Lord Chanceilor, ' 

After the return of the writ of exnmmunicnto capiendo is ont, 
this couit cannot, on a petition to quahi the writ, do any thing 
in it, .IS they hive no authority, for the court of King’s Bench 
have the cognizince of it, and they can compel the fhcrlff to re¬ 
turn it, and you muft apply there to quaili it. 

If the w) It hrd idued in the vacation, and had not been y6t 
retuni.ible (for it muft he returned on one qf the return days lu 
the teim} this court would have given relief, and difcharged the 
perfon out of cuftody. 

'I^he petition, was difnufled. 

« 

(t) VtJeBa>hu H, CoVins^ 1 P. lir. 456. in note. 



T 
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Kntg&t verfm LordPlimuth ^n 7 lo, 1747. 

* • 

A Pcrlbn who liad been appointed receiver under an order of 
this, court of Lord Pltinouth\ eftate, having received the 
fum of feven hundred pounds and upvvards in rents, did not 
tiunk it fafe to remit the money to Lof^ott, and therefore paid it 
to IV^vtfmrey a confidtrable tradefman in WwceJerj and took 
bdls of exchange from him drawn on perfons in X-Wsw; 
Mr, Wtnfinore very foon after becomes a bankrupt, and there 
was an application to the court fomc time ago againR the 
jcceiver, that he may make good to the eftate the lofs that 
has happened j Lord Chancellor referred it to a Mafter to in- 
quit c into the fa£t, and to ftate it with all the circumftances to 
the court. 

It came on to-day upon the Mafter’s report, and upon 
the ftate of it, as certified by the Mafter, it appeared the 
receiver did it only for the greater fafety, as it was a 
large fum of money to remit in fpecie, and that he had no no¬ 
tice of WtHfmore*i, being in declining circumftances, who, till 
a week before he broke, had as great credit as any’ perfon in 
Worujier, • 

Upon die circumftances of the cafe, his Lordihip Odd, it 
would be very hard to oblige the receiver to make good a lots 
whidi was not owing to any default of his, bat as the fum was 
large, it was a necefiary precaution to remit it by bills, rather 
than in fpecie, and at the time the money was paid to Winf* 
imref he had no reafon to doubt its being lodged in a fafe 
hand, and therefore indemnified the receiver in the a£fc he had 
done (2}. 

But faid, at the fame time, he would not lay it down generally, 
that the court will indemnify a receiver appointed by them, if it' 
ihould appear he had been guilty of any fraud or collufion in a 
tranfaflicm'^of this kind, and that the money was loft by his 
wilful default, and placing it in what he knew at the time to be 
an improper hand j for he (hould then be of opinion, the court, 
as he is an officer appointed by tlicm, would oblige him to anfwer 
the lofs out of his own pocket. 
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’ A receiver !q>- 
poinledi by thu 
ctfutt ilicU not 
tn<tlce gtMui * lofs 
vrhich wa* not 
owing to any de¬ 
fault of hit (1), 
for where the 
rents he has m 
his hands are 
larae, it is a hft- 
ceifary preciiu- 
twn to rrmit It 
by bill, to Leti^ 
don rather than 
in fpecie. 


Where aicceiver 
pay* money to 
attadoteai), and 
taftee bills fm 
the fttiB, it he 
WM bt av<bc It 
dutlme, thottgit 
he fail, loon 
afett, it AalJ nag 
afied the re- 
eeiver. 


done ( 2 ). f 481 3 

But faid, at the fame time, he would not lay it down generally, owner 

that the court will indemnify a receiver appointed by them, if it wilful*de-**^ 

ihould appear he had been guilty of any fraud or collufion in a fault,and placing 
tranfaflitm'^of this kind, and that the money was loft by his jj *" 
wilful default, and placing it in what he knew at the time to be to"bran impi'^'* 
an improper hand j for he (hould then be of opinion, the court, per band, thb 
as he is an officer appointed by tlicm, would oblige him to anfwer 

the lofs out of his own pocket. fwrr thcMs tiue 

. ofhiiovmpockeC 

(1) Beauchamp v. Silverleei, 2 Cha. the balUnce in bit hands, the fain of 
Rep^ 9. Htfjhy V. Chalonet, z Vef, 785/. being mpney, which at proftnc 
85. hxparteBehbkr^Amb.zi^. Cmtia cannot be had out of the efiate of the 
Rider V. hiekerjimi^ ^Bae, AL^oi.pl.xz, faid Mr. Wtnfmwe. Se^, Lib, A. 1746. 

(2) His Lordlbip ordered, that the fol. 365. 
faid receiver (houid be allowed out of 


voL. m. 
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Cafe i 6 s» 


Cafe i 66 . 


Th« eaurt will 
ti«t4eu.riiuM 
huni* to br vo- 
luotwjTt if they 
4oiiotetiAI|r 
tiiljr with (he 
(un gtveo tor 
thamt bat if 
the contnft ww 
lairiyeitteKA 
into without am 
ctrcumftance of 
fVaa4>itha<be«ii 
heW tebemefe 
for aealuabts 
•mMcimior. 
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JprU tl, parte Annejte^, 


C 

Loro Chamcelior, 


T here IS no privilege of peerage in Ireland in tlic cafe 
of wafte } yirwra as to England. 


Blount verfus Doughty^ Terefa Maria Blomtf and Martha Bhuntf 
and oilet if May 4, 1747. 

T ISTER Blount, the plaintifPs grandfather, by deed of the 
15th of May 1710, reciting a fettlement wherein was con¬ 
tained a power tor him to charge the manors, isfe. thereby fet¬ 
tled, with any fum not exceeding two thoufand pounds, demifed 
to Engl^ld and Litt the manor of Maple~Durham, ^c, to hold 
to them, th(rir executors, from day of his death for 
tdmtpnine years, on truft to raife two thoufand pounds, and pay 
the fame to the defendants ^erefa Maria Blount, and Martha 
Blount, tlie plaintiff's aunts, as an addition to their fortune, in 
manner following, indelhet. In cafe one or both of them married, 
then to pay to one or both of them fo marrying oiie thoufand 
pounds a-piecc, within fix months after their marriage; and if 
both died before marriage, then to fuch perfon as at the death 
of the furvtvor (hould be intitled to the inheritance of the 
premiiles* 

Lyier Blount hy his will, dated the t^h of May 1710, ** gave 
** the defendants Tenfa and Martha 1500/, a piece, to be 
** raifed out of his perfonal effate, (except plate, pictures, 
** coUeftion of horns and houlhold goods), and to be paid to 
** them within twelve month after his deceafe, with intereft At 
** five per cent, from his death, and after other legacies and debts 
** paid, gave the refidue of his perfonal eltate (except as aforc- 
•* faid) to the defendants equally between them, and likewtfe by 
** Air will requejied his fan Michael Blount, then an infHnt about 
** the age of /eventeen ; that when he mareitd he would give deftad-^ 
** ants one thoufand pounds a-ptece. Jut months after thiy Jbould be 
“ married, and Ukewife gave all the excepted plate, tfc. to 
** Michael Blount, he paying for the fame within twcl^ months 
** after his marriage, or age of twenty-one, one thoufand pounds 
** to diefe defendants as an addition 10 their fortune, and made 
** Story Englefeld and Martha Blount, defend&t*4 masher, exe- 
iyxtstfttE 

Ufer Blount died June 10, 1710, after whofe death Michael 
Biount, the only fian and heir of Lifer, by a recovery, barred 
the entail in bis filther’s marriage fettlement, and thereby became 
ihtitled to tm effate in fee in the premiffes, fab}e£l to 2000/, 

additional 
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additional 
17*0 (l)‘^ 

By articles of agreement of the loth of yaw 1714» betnrficn 
" Terefo and Martha Blount of the firft part» Miehatl Blotmt of 
the fecond, and the executors of Zi/frr Bbmft will of the 
third, reciting the will as above, and that Michael was wil* 
** ling to accept the plate, pictures, Wt, at the value of one 
" thoufact4 pounds, and that the whole amount of what the 
** defendants Terrfa and Martha were to have towards their 
** maintenance wMlll they continued fingle, would not be above 
** 931A 8/. 9</. a>piece, which was concdved to be too little 
** to maintain them according to their birth, which being added 
to the loooA a>piecefecuredbytheir father’s fettlement, would 
make their whole fortunes, in cafe they manied, amount to but 
** 1931 A 8/> each; and further reciting that Mtchatl hav- 
** ing attained his age of twenty<Kme, out of brotherly love and 
** alfe£lbn, was relblved to augment their fortunes, it was wit* 
" neffed, that for fettling all controverOes between the parties, 
** and fecuring to the defendants a competent maintenance whUe 
<* fingle, and portions in cafe of marriage; the defendants 
** covenanted with the executors of L^er Blount, that it . 
** ihould be lawful for them to pay the money which re* 

** mained in their hands of Ltfier*& perfonal eftat;; to Mi* 
** ehael, and deliver to him the reft of the perfonal eftate 
<* undiipofed of, and to make over all the right and in* 

** tereft of the defendants in the fame for his ufe and benefit % 

** and that the defendants would execute to the executors a 
** general releafe of all their demands by virtue of the will} and, 
** in c;onfequence thereof, Michael covenanted with Ac defend* 
ants Ter^ and Martha, that he, his heirs, executors, or ad* 
<< mlniftrators would, upon the defendants ex^ttting fuch re* 
leafe, give to Aefe defendant two fevetal bon^ penalty. 
'* of 4000 A for payment of 1025 A to etch of them, their 
** executors, life, on the a5th of March next {whch v>at at* 

* cordingly paid to the dtfer^Ht(% and alfo fifty pounds a year to 
** each cf Aem, clear of taxes, half-yearly, fo long as they con* 

(* tinned unmarried} and alfo to pay to the defendants sefpec* 


pmrdon jfecured by Ac deed of Ac 15A of May 


(I) Michael BJtmt, by hit marriage 
fettlement in 1715, ust’gvtyt part of thefe 
Usds to the aie of himfelf for life, re» 
mtinder as to a rent-charge for his wife 
for life, remainder to his firft and other 
font, he alfo fettles certain other 
premifes for the term of aoo years, re¬ 
mainder to himfelf in fee. The tra tU of 
the term were in the firft place to perbiit 
Michael to receive the rents fo long as 
the rent charge ihould be paid, and in 
kfault of payment thereof by reafon of 
the charge of the faid zooo L sptm the 


ftttled eftate, then for the purpoie of 
raifing fo meeb money as ihould be ne* 
ceiTary t0|w>y what ihould be found due 
in refpefl of the faid charge; to ike intent 
that tbefftm'ffei charged wkk the Jaidtent 
to htt ne^^meht he d^ihetrgid of the 
faid *000 L Michael Blount cOveasnta 
for himfelf, hii hint, exetufert, tsfe. tii«|t 
he would pay the ^id 2000/. when it 
ihould become payable; and by his will 
creates a term of tooo years for jSay* 
ment of fuA of his debts, for wMcb 
he bad given no landed ftctt.ilty* 


7£ 2 




CASES Argued and Ceterenuned 


Bto»«T V. « tiveljr the furtiier fum of looo /. within fix months after their 
DotfCHTT. <■ rcfpe£liye marriage, over and above the i ooo/. fecured to 
“ them by the deed of the 15 th of Mn^ 1716.’' 

I'erefa and Martha did afterwardi give a rckafe to the 
cutors, 

[ ^583 3 And Michael did, by two bonds, dated the 7th of May 

bind himfelf, his heirs, in the'penalty of acoo/. condi¬ 
tioned to pay to each of his fifters 50/. a year without dcdu6tioii 
whilH fingle,, and to each of them, their executors, ^c. 1000/* 
fix months after their refpe£live marriages (1). 

Michael was at his death indebted in above 4000 /, by bond 
and othervvdfe. 

The bill was brought by the fon of Mtchaely tliat the 2000 /« 
provided for ’Terefn and Martha Blount may be raifed out of the 
pcrfonal and real aflets of Michael^ and paid purfuant to the 
trufts of the deed of the 15th o-f May, 1710, and that the re¬ 
mainder of the ninety-nine years term in the truft cllate might be 
affigned to attend the inheritance. 

At the hearing of the caufe it was decreed, that it be re¬ 
ferred to a Maflcr to take an account of the perfonal eftate of 
Michael, and to fuminon bis creditors, and to Hate the levcral 
■incum’iranccs and debts, atid referved the confidcration as to the 
fatisfadlion of the feveral debts and incumbrances, till after the 
report. 

It came on now upon the Mufter’s report, by which it ap¬ 
pears that there were a great number of bond creditors of Michael 
Blount, fubfequent in time to the bonds given by him to ^crefa 
and Mirtha B'iount, 

The principal queftlon was. Whether the bonds to Terefa and 
Martha are voluntary, and to he poflponed to jull debts. 

Mr. Solicitor general for the defendant cited Bell verfits Seett, 
tl. Lev. 70 and Nettfjlead verfus Seatk, February 20, 1737, be¬ 
fore Ijord HarJividce (2), and the cafe of Differ Tcung and the 
iritftees o f the late Dnhe of Wharton atid fome ojhh bund crediton., alfo 
before Lord Hanhwiche {3). 

Lord Chanci.li.or, 

The queftion is, Whether the two bonds of the 7th of May 
1716, from Michael Blount, were voluntary, or for a valuable 
confideration. 

If to be confidered as merely voluntary bonds, then they are 
within tlie cafe of Jones vcifus Powell, before Lord Harccurt, 
Caf Abr. 84. and ought to be polloned to all debts (4). 

If for a valuable confideration, then they mult be allowed ta 
come in with the bond creditors of Michael. 

I am of opinion they are not mere voluntary bonds. 


(i) THefe bonds were giveti to fecure (2) Ante i vol. 265. S. C. 

the fumsot loop/, and lOOo/, purfoarit (5) Ante ^ vol. 152. S. C. 

to the ankles oi 'June 1714. over and (4) Ramfden v. Jaclfon, ante I bf. 
4 bove rhe fum of 2000 i. fecured by the 294. - 
deed of the i^th May, 17 fs. 
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It would be extremely dangerous for the coyrt to determine BtocNT v. 
them to be voluntary; if they are not adequate, or tally ex- tJ-uGurv. 
aiflly with the fum given for them, the court has not meafured 
the confidcration of debts of this Kind by exaft rules of propor¬ 
tion of value, nor does it require that the confidcration (hould 
be commenfurate to tlie value of the eftite; but if fuch a 
contraft was fairely entered into without any eircumllance of 
fraud, then it has been held as made for a valuable confidcration : 

I was of that opinion in Ne‘u^ead verfus Searle, and in Doftor 
Towig’^ cafe. 

Here was a reqiieft likewlfe hy the father of Michael to where a farlitff 
make good the father*, s will, and if a bare requeft only, would a will, 

have been a llrong circumftance in favour of the defendants; 
but where a father makes a will, and is confidering the parti- larsofSis.fti c, 
culars and fituation of the eltate, and gives a legacy to the fun ifg: cy to 
and denres' he will do an ail for the benefit of his fillers, tliis 
to be fure docs amount to an obligation upon the fon as far f'T his liiiti’s 
as the value of the father’s eftate extends; and in many cafes 
a requejl has been conftrued to amount to an abfolute devife (i). obUgiii'a upon 

the fon, a:, i ir 

as the value of the father’s rftate extends. 


If the fon taking a benefit from the father’s will, promifes to 
make it good, this may be a valuable confidcration for a bond or 
fetllcmcut, and would not be fraudulent; and this was a very 
llrong ingredient in the cafe of Mr. 7 hytm of Lighain, where the 
court decreed againlt the fon, as he had declared that he would 
be only an executor in trull for her under the fatlier’s will. Eq. 
Caf. Air, 30C. I Vei n. 296. 


Where a fon 
taking benefici¬ 
ally by a fattier’s 
will, protnilrs 
to make It good, 
ihK ma' be a 
yaluabif confiiie- 
ra 101' 

bond, and would 
not be fraudui> 
Jeul. 


It has been ohjct^led here, that the fon was under age at the 
time of the will, and at the death of the teftator. 

But if, after coming of age, he thought fit to renew that pro- 
mife, the promife iiiHlcr age may be a confidcration for a promife coui'eritiun for 
when of age, and has been fo held at common law (2). a promtfe when 

But i go further, and, even ahftrailcd from this, think it a 
good coniideration: The filler took a bond inltcad of ready mo¬ 
ney, for they were intitlcd to have received above 450/. a-piecef 
and might then have improved that fum, in the lunils, and in this 
length of time made it confiderabic. 

No body can tell likewife how far the undertaking of the bro¬ 
ther to perform the promife might create a facility in the fi.lers 
in taking the account of Liller Bhutif\ eUatc. 

They were alfo intitled on the delivery of a fpeelfiek legacy 
to Michael^ to a farther fum, valued by the tcllator at a thou- 
fand pdunds. 

They likewife confented the rcfiduc fiiould be paid over to f 485 2 
Michnely and take his bond, his perfonal fecurity for payment of 
the money. 


(i) Vick the note to HarcUvg v. Glyrtt 
mtc i vol. 470. 


(2I ViJe Bfoiie v. Galley^ ante t vol. 
34. Smith V, Fniic/jj ibid. 245. 

F f 3 This 
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Where thecowrt 
lees aconfideie* 
cion is made up 
with a view to 
(lej'raud credi-' 
to) Si they will 
reduce it to wlut 
is juft and e^ui- 


CASES Ai^veil and Determmad 

This was a conGderation, and a vtrj material one; it was a 
great prajudice' to them to lofe the immediate payment of the 
money, and as neat an advantage to Michael to nave it in his 
hands; a releafe befides was given by the defendants to the ex¬ 
ecutors of Lififr Bjsutft, 

AU thefe things complicated together make a good confide- 
ration, for it is an intire €ontra£l, and moft be taken together; 
fnd, ! cannot divide it, for nob^ can fay the fillers would have 
j^nhitted the brother to retamthis thoufand pound, unlefs he 
had agreed to perform the promife. 

. The determination I (hall make will not be liable to tlie in* 
convenience fuggeiled by the eounfel for the creditors i for 
whenever., the court lhall fee a confideradon is made up, with a 
view to defiraud creditors, the court will lean againft it, and 
reduce it to what is juft and equitable; But there is no fuch in¬ 
gredient in the prefent cafe. 

a X,ev, 70. is.a very ftrong cafe; there a feme covert joins in 
an alienation of her jointure, and had another made the fame 
day without precedent articles or agreement; and it was held by 
Hale, and the whole court, not to be fraudulent againft pur« 
chafers. 

To be fure, where there is any fymptom of fraud, and done 
with an intention to cover foipcthing againft creditors, the court 
will not fufPer it to prevail f-but as this tranfa£lion is clear of 
any fuch imputation, I am of opinion the two ladies Mrs. 
^ere/a and Mrs. Martha Shunt arc to be confidered as bond 
creditors for a valuable confideradon, for the whole fum (1). 


(1) His lordfliip declared, that the 

S laintiiF is not entitled to any fpecihe 
cn on the trull of the faid term of aoo 
years created by the faid marriage fettle- 

ment, to exonerate the UaAJtnled tfiate 
from its proportion of the charge of the 
faid 20oq/. created by the faid htfitr 
.Blount’, bat be is entititled to come in as 
a creditor, by virtue of the covenant con* 
tained in the faid fettlemeut upon the 


faid trull efiate to receive a fatisfaflion 
for fo much of the faid 2000 1 . and in* 
terell as Ihould be /wnd to he the proper* 
tion to be borne by the fettled ellate; and 
his lordihip declared that the faid bonds 
of the 7th of 17 id, are not to be 
confidered as bends, but as bonds 

for a vahahie Cmfideratint* Re^. Lib, A« 
r 74 fi,fol. 6 t 4 , 


Cafcidy. Mnjler ttrm» May 5 , 1747, 

Lord Chancellor, 

If a defendant by T T 18 not 3 fufticient inducement to the court, to difiblve an 
A injunaion for ftaying wafte, that the defendant in his an- 
wa^e before the fwcr fwears, hc hss not committed any wafte fince the filing of 
the bill, for as he admits that he has done wafte before, the 
Iw prefume he may do further wafte: ^ injttn£lion 

ted oMc fiiKc,* therefore mull be continued (i), 

it bM 

cient cp istlace tbs wart to difteWs tjtc ifljttoaion. 

(l) Vide Gihjan v. ^mith ante t vol* i8a. Rebin/ou v. Litton, ante tog. note. 

Where 
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Whereacaufe is abated by the death of a defendant^ the plains Aph’i^tjffon 
tilF is not obliged to bring a bill of revivor, but may file a new 
bill, bccaufe the plaintiff may think perhaps, that he can mala a «biigc 4 to hrinj 
better cafe than by the firft bill.* Vi^ i Vern. 46a (1). whene ***'Uof^voT* 
this rule is laid down. ^ k3L"' * 

(1) Spencer v. Wre^i. S. C. 


Rliout verfus Pain% May 9, 1 747. 


Cale x58. 


jylchard Paiftf the plaintiff Elizabeth' % firft huftiand, made S. C. 1 V«r. 10. 
u jjjg Jay of jfugufl 1733, and after 

** therein reciting, that he had already fettled the moiety of his ofhi/wmV'ftv^ 
farm, and lands in Ovirigdcafie, in jointure on (the eaniplainani) ” 

“ his then wife, and that in cafe he fiioulddieAr thought that not mlitoerTf J'* 
''' fujjicient for her to live hofpitably upon^ did by his will give to goodi, chattels 
the plaintiff Elizabeth one moiety ol the other half part, not **’" 
fettled on jointure to her, for life, and alfo gave to her all witb'Jr^rctT 
“ his manfion-houfe with the out-houfes, iifr, wlierein he then 


dwelt in LexoeSf and alfo a fmall parcel of Breokland in Lewes. ® 

^ > five to my wife, 

r f • r • whom I, puoint 

••Ic executrix.” The words, togrtbtr with frn real tftau (i), nvUl carry tie land and inberitaneti. 
ntfmtbpandiny thiy are accemyanied nbith tie nvitrdt, gohJi, cbaueltf and yerpmal e^ate. 


(I) The word ejiate in a will, generally 
fpeaking, not only psifTes the lands, but 
the teilator^ inter/p in thofe lands. Thus 
a devife of an eftate in or at B, or a gC' 
neral devife of ail the teftaior’s real ef- 
tate, will carry the feefmple ; if he has 
fo great an iniereft therein. Cole v. Ra^w- 
linfon^ I Salk. *34. Britlg-a'ater v. Bolton, 
ibid, 236. Murry v. Wife, 2 Vtrn. 564. 
free. Cba. 264. Barry v. Edffwerlh, 2 P. 
W. 523. Xatincr v. Plotfe, Ca. temp. Tali. 
284. Tuffnal V. Page, ante 2 vol. 38. /?/- 
Jout V. Pain, fupra. Goodnuin v. GootU 
•ain, I Vef. 7 . 1 %. Bitilts v. Gale, 2 Fif. 48, 
Macaree v. Tail, Amb, 181. Uddfaft v. 
Marttn, I Term Rep. 4M« Tho’ the in* 
trodu^tory words of a will, as to all my 
“ wordly eilate,’* Bee, is a flrong cftcum- 
ftance connefied with other words to ex¬ 
plain a teilator’s intentjuNi of enlarging a 
particular eftate, or pafiing the fee, in 
cafes where he has 00c ufed words of 
limitation or the word eftate as applied 
direBly to that particular devife, yet fuch 
totrodudory words will not ahne be fuf- 
iicient. Detm v. Qejkin, Covp. 657. 660. 
Lovtacres V. Blight, ibid. 356, Right V» 
Rujpell, Dough 732. cited Roe V. Boulton, 
ibid, cited Right V. Sidebotbata, ihid. 730. 


But where the introduaory words are 
evidently connefled with the fuofequeac 
devife, or where Circumftances ihew tbe 
teftator’s intention, that the word eilate 
in the introduaion of the will ihou.'d apw 
ply to the Aibfeqaeni particular or gene¬ 
ral devife, there the introduaory cUufe 
ftiall enlarge tbe particular eftare, Ibbetfen 
V. Beckwith Ca. Temp. Talb 157. 

V. faeijon, Ctrwp. 299* EvVeacret y. 
Blight, ibid. 352. Hooe u, Bromon, i Bmr. 
268. Grayfin V. Atkinfon, I 
Progmorton v. Holliday, 3 Burr. 16 f 8. So 
tho* the word efiat* inclndes Wh retd 
and fmjtnal property {Beacb.rft y. 
Beacberoft, 2 Vei n. 690. Gray/on v. Atkin., 
fen, I Wilt. 11%. Roe.v. Herv^, y Burr,. 
2638. Fieteber v. Smiton, % Term Rep, 
656. Ttlhy V. Simpfn, 659. in note. Roey, 
Airs, 4 Term Rep, €og .) yet if that word i% 
joined to or eonnecled with other words, 
which fhew the teftator** iotention, tJiat 
he meant it merely applkabla »perfnal 
property, then the conrt, notwifhflatedipw 
the introduaory words, will, decree an 
inteftacy in favour of the heirs at law. 
Wilkinfm v. Menylond, Cm Cetf, 447’ 
449. Tsmewdl v. Perkhts, ante 2 #ol. 102, 
Cre^on y. Atkrn/m^ I Wilf 334, 
y.Galet %Vef^\. 


Progmorton V. Wrigit, 3 *Vi{f. 414. 
Goodright V. Stocker, 5 Term Rep. 13. 
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JLinooTv, *« for her life, and did by Ids will give to his fifter Mary Pain 
Pain. «« (jiow Mary Jones) the other moiety of the unfettkd moiety 

“ of Ovingdeane, and after the death of the furvivor of PUza- 
i>e(b and Mary to truftees, to the ufe of his brother Rob^t 
“ Pain for life, with remainder to tlie heir male of the body of 
“ Robert, remainder to Thomas Pain, remainder to the heirs 
male of his body, remainder to tlie tellator’s own right heirs : 
“ he likewife gave the manor of Gravely farm, and Wildgoofe 
** land, parcel of the fame, to Robert and his heirs, charged 
with legacies; he further gave to Robert Pain, the reputed 
manor of Redhall, Redhall farm, and new farm, parcel of Red-- 
hall, and the heirs male of his body, and a farm called Bur- 
*^Jlall in Surrey to his filter Mary and her heirs, and two farms 
in Hantiey and, Laughton in Sujfvx, to his brother Thomas 
“ Pain and his Jielrs male *, and for want of heirs male of eithefr 
Robert or Thnias, then he gives the Jail mentioned premifles 
** in truft for his own tight heirs, and all the reji, ref due and re~ 
mainder of his goods, chattels, and perfonal ejlate, together with 
** kis real ejlate, not herein before de^nfed, he gives to ike plaintiff 
** JElizabetb, whom he appointedfoie etcecutrixP 

The teflator died on the 17th of January 1733, without 
making any other devife or difpofition of his real eftate, and at 
the time of his death was feifed of the advowfon of (PAngdenn, 
and the fourth part of a wharf called Sabs-Key in London, which 
eftates are not mentioned in the will, nor devifcd fpecifically to 
any pei I'cn. 

The teftator not leaving perfonal alTets behind him futTicient 
for payment of his debts, and feveral difputes arifing between 
the plaintslT lilizalcth, and Robert, Lhc-nuis, anti Mary Pain, 
^o., j touching the vvlll and the real and perfonal eftate of the teftator, 
the plaintifi" Elizabeth and the defendants agreed to refer a!J mat¬ 
ters in difference to the determination of Mr. Ntwdigafe and Mr 
Staples, and the plaintilF and the defendants did, by feveral bonds, 
dated the bth of yune 1735* bind thcntfclves in the fum of one 
thoufand pounds each, to abide the award of Mr. Newdigate and 
^‘^r. Staples, 

In purfuance of the fubmiffion, the arbitrators made their 
award on the 17th of Oclobcr 1735, and reciting that the pcrlon- 
al eftate of the teftator fell fliort five hundred and ten pounds fix 
ftiilling.s and fixpence to pay his debts, awarded the deficient 
fum to be paid by the plalntilT and the defendants in proportion 
to the vahtcof their fcvcr.il freehold eft.atcs, which came rcfpec- 
tively to them on the tefiator’s death, citlicr by defeent or de- 
vife ; and didfurther award with the hke conjent of all parties, that 
one or more fine or fines, recovery or recoveries, Jkould be levied and 
ftffered of the whole tfiaie of Richard Pain the tejiator, as foon as con- 
. fitvenienily might he’, and that all or any of the parties lliould join 
• in the fame, as counfel fiiould direct, and that a deed to lead the 
, ;, ’ ufes thereof ihould be executed by fuch parties, to confirm the 
" ■ fiiid eftates in the fame manner a.s ihc fame were given by th6 
.'will of Richard Paiti, at the proportionable expeirce of tho 
parties. 

By 
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By leafe and releafe of the 19th and aoth of May I 737 > 
citing the will, the differences between the parties,, the arbitra¬ 
tion bonds and the award, it is by the faid indenture wicnefled, 
that for the better performing the award, and effe^ing the pur- 
polbs fubmitted Uicreto by the faid parties, and in confideration 
of five fliillings a-plece paid by Nathaniel Crayton to the plaintiff 
Elizabeth^ ami R^erty 'ThomaSy and Mary Paitty they did grant 
and releafe to Trayton and his heirs, all the eftates before men¬ 
tioned, of which Rickard Pahy Efq; died feifed, or pofTefled of, 
to hold to the faid Trayton and his heirs, to the intent that he 
might become tenant of the freehold of the premiflea, fo that 
three or more recoveries might be had againft him, for barring all 
effates tail and remainders in the find premlfles, that the fame 
might be conveyed according to the intent and will of the 
teftator, and declared die ufes thereof as follows vidcllccty as 
io the manor of Ovingdeany advonvfon of the fame parijb church of 
Ovingdeatiy and as to the dnveUing-houfe nvherein the plaintiff Eliza¬ 
beth then livedy and the parcel of Brooklandy and the imdcvidid fourth 
of Sabs-Keyy to the ufe of Elizabeth for her lifcy and after her de- 
ceafe to a truftee, in truft for Robert Pain during his life, with 
limitations to his iffuc male, and feveral remainders over, remain¬ 
der to the teftator’s right heirs. 

'I’he plaintiff executed thefe deeds, upon an apprehenfion that 
the ufes therein were agreeable to the will, being fo informed 
by Robert, ThomaSy and Mary Painy and dieir attornics, and in 
purfuance of thefe deeds in Michaelmas term 11 GV-i. 2. recove¬ 
ries •were fuflered of the faid premiffes \ on the 29th of May, 
1739, the plaintiff intermarried with Mr.'i2/db«/, and they in- 
fiff that Elizabeth is well intiticd to the fee-fimple of the manor 
of Ovingdian, and alfo to the rc£lory of the parifir of Ovirigdean, 
■which are not mentioncxl in the will, and alfo of the dwelling- 
houfe in Leivesy and to Brooklatid, and to the undivided fourth of 
HaPs Key, and have brought their bill to have tlie benefit of the 
will and aw'ard, and Uiat dre eftates claimed by them may be con¬ 
veyed to them and the heirs of Elizaheih for ever. 

The defendants infill, that the ufes in the releafe declared are 
agreeable to the exprefs words of the will, and that the plaintiff 
by the will of her late hulband islntitledto a moiety of the other 
half part of Ovingdean, not fettled in jointure, to the manfion- 
houfe in Lewes, and to the Brookland, for her life only, by the ex¬ 
prefs words of the will j and as to all tlie refidue of his real ellate, 
not particularly mentioned therein, they apprehend that he only 
intended her an eftatc for life, becaufe he declared the reafon f his 
tnaking fuch farther provfton for her was that he thought fuch join¬ 
ture not fuffkient for her to live hofpitably t/pon, and that was his on¬ 
ly intention of devifing her any part of his real ellate. 

Mr. Attorney General for the plaintiff' infilled, the refiduary 
words pafs the eftates in reverfion as well as poffeflion, and that 
the whole intereft of the teftator in his feveral eftates not before 
difpofed of pafs to the wife. 

Suppofc a man gives an ellate to A, for life, and aftcr'W^ardsi 
fays, I give all my real eftate to A. that this would pafs the re¬ 
verfion. 
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vf vfion, becaiife at Ac time of the devife for life the teftator had 
the reverhon in him, and therefore fpmething Hill remaining 
mud pafii the latter words, all my rial ejiate, which was the 
reverfion. * 

He cited Ae cafe of 5 £r Letton Strotuh verfus Rujfel^ % Vfrn. 
62 to ihew Aat the words, lands^ tenements and hereditaments^ 
liave been held fuflicieiic to pafs the fee in a devife ; and to the 
fame purpofc Beachenft verfus Beaihcroft^ 2 Vern. 6go. and 
verfus Gerrardt r J.w. 212. 

Mr* Brown of the fame lide cited no cafes upon the general 
dodlrine, becaufe fo well eilabliihed, but only thofe that bear a 
refemblance to the particular wording of the will, viz. Hopewell 
verfus Ackland^ in Salk. 239* and in Lord Ch. B. Comyns 164. and 
Scott wexiMh Albcrry^ Lord Ch. B* Comyns 337* andverfus 
Hyley^ 3 Aiod. 228. 

Mr. Solicitor General for die defendants faid, whether Eli-. 
znheth is intiiled to an eilate for life only, depends on two quef> 
tions: 

Firft, on the general couftrufllon of Ac M'ill, and whether the 
words, together nvith my real ejlate^ are to be conllrued to 
extend to the whole fpecies of real property he had, or to Aat he 
had not before mentioned in his will. 

There is a diflercnce between a general fubditution of real 
and perfonal eftatc j for if a man gives a pcrfonal thing to A. 
he gives it him for ever, without any neceflity for a limitation, or 
qualification of what eilate: but in reaty the word ^ate either 
fignifies the intereft a man has in the eilate, or only the thing, 
ike land, and infifted that in the prefent cafe it means only the 
thing, and the tcilator did not intend to give his intereft in it like* 
wife. 

He cited Wright verfus Horne in the Common Fleas in Ac 
time of Lord Chief Juftice EyreSf Hil. 1724. i Mod, Caf, in 
Law and Eq. 221. where it was held, the refiduary words did not 
pafs the eftate, but it defeended to the heir; he cited likewife 
Markraul and ‘Twtfdiny Eq, Caf, Ahr, 211. 

He argued, that the teftator would not have given the plaintiff 
an exprefs eftate for life, for an increafe of maintenance if he 
intended to have added the fee afterwards. 

In Hopewell verfus Adland, and Scott verfus Alberry^ Ac 
court, he faid, went upon the intention, and not upon the 
word tjlate, nor in either of them is tlierc any limitation of what 
eftate, fo that probably the perfons who determined them, 
thought real eftate would pafs as well as perfonal, without li¬ 
miting for what eftate: in the prefent cafe are only the words 
real ejlate, but not the words, as in Aofe cafes, of whatfoever 
and wlserefoever. 

The fecond queftion is. If the plaintiffs arc intitled to any 
relief after the award; the teftator died in 1733, the difter- 
cnc,cs were referred tp arbitrators in June, 1735, all the parties 
were apprifed of the will, and of the doubt in Ae will, and 
agreed that the arbitrators Aould determine this difpute among 
Ac reft, and they have awarded it to be only an eftate for life, ia 
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the wife; and if perfons do not chufe to go into a court of juf- 
tice, but to refer it to private perfon<», they are equally bound 
by their decilionS} as if determined in law or equity. 

The perfon who drew the cfeed to lead the ufes was lCtiza» 
betb*^ counfel, fo that there is no pretence of fraud and impofi- 
tion i and therefore the court will not fet the whtde at fea again, 
Upon no other fuggeftion, but the millake of the arbitrators as 
conftruffion in the law of the will, 
cited for tiiis purpofe the cafe of AngJefea verfus Aighjea 
*ln Ireland^ and which by appeal came before the Houfe of Lords 
here upon this point. Whether, as Lord Anglefea had fubmittcd 
to arbitration merely on a mifapprehenfioii, as imagining 
Annejley had no intereft under feveral wills and codicils, fhould 
be bound by the fubmiflion; and the Houfe of Lords determined 
the agreement to be binding on Lord Anglefea. 

Mr. Attorney General in reply faid : The devife to Elizabeth 
in the firft part of the will was intended for a maintenance, and 
the latter as a gift; and why is (he not intitled to a bounty from 
the teftator, as well as any other devifee. 

The counfel for the defendants argue, that where a teftator 
has given an exprefs cftate for life, it fhall not be conftrued the 
teftator meant by other words to give a greater eftate 5 but this 
argument muft be confined to thofe cafes where ic has been deter¬ 
mined that an exprefs devife for life fliall not, by implication 
be enlarged into a greater eftate; but this does not prevent a 
teftator, notwithftanding he has in the former part of a v,rlU given 
only an eftate for life, from giving afterwards a larger eftate by 
exprefs words. 

As to Mr. Splicitor General's fecond point, that the parties 
are bound by the award, it would be deftroying one principal 
rule in equity, that the court ought to relieve againft miltakes. 

To day the caufe was in the paper as {landing for judment. 

Lord Chancellor, 

I did not direft it to ftand over from any doubt in my mind, 
as to the points made in the caufe, but that 1 might have time 
only to fettle what the decree fliould be. 

he then fated the wUlf and the feveral devtfes and limitations of 
the tefator's real efates, andfaid^ I meittien theft pavticularly^ be- 
caufe I think the dijlribuiion of the feveral parts of the ejlate are ma- 
tfrtal upon the conflruElion of this ivill 

The teftator died foon after the making of it, and controver- 
fies arifing between the plaintilF Etiznbetby the widow of the tef¬ 
tator, and his heir at law, and the reft of the defendants, they 
agreed to refer all matters in difference to arbitrators, who award¬ 
ed that recoveries fbonld he fuffered of the whole efate f Richard 
Palttf and a deed to lead the ufes thereof fhould be executed by all the 
parties^ to confirm the fates in the fame manner as they were given 
by the will. 

There is nothing particular that binds down the parties in tlic 
award, becaufc the ufes it diredfs are relative to the will. 

Xhe parties figned their confent to this award, 

^ And 
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And by deed to lead tbe ufes, bearing date the 20th of May, 
1737, theplaintiflT E/izabeth and tbe dcfent'uuts reicafe to iv.iEv.nM 
Traytcfizll the eftates cortaprifed in the will, 10 make I ' 'i ;!ant 
to the prccc/pf, for fufFering rccbveiics to bar the ellaic-tai! in 
the premifles, that the fame might be ccaveyd and affured tiec’~^niing 
to tbe intent of the •will of the teflatort 

It is to be relieved againlt this fettlemcnt that the hill is 
brought, and the particular complaint is, that tlicrc* are loiu par¬ 
cels limited (by the deed to lead tiie uf. :• ) t” F!'z,de.‘l' jer her life 
only, contrary to tlic will of the tcliator, .> -i inteiuinn of the par¬ 
ties i the firft two parcels are no: m_i\ vii in the will, Sab’s^ 
Key, and ([vcadueiLft: of Ovingdinn \ the fecond iwo parcels are 
devifed to Elizabeth under the will, videJli.i, the hiiuic in Lewes 
and Brooihmd, in all which fjc claims the fee-fvtple. 

The queftion is. Whether fhe Is intitleJ tu t!u; iidicritance. 

This depends in the firft place on wiuit is the true coniiruc- 
tion of the will, and what eftate iiie took under it. 

And in the fecond place, if the uOliou be with her, then 

whether the agrcemtttt^ and the aiuarei^ and the fuhfequent deed, 
have altered the cafe, and created a bar to tire equity that is fet 
up by the bill. 

The firft, queftion divides itfclf into two fubordinate quef- 
tions ; ift, As to the parcels not taken notice of by the will ; 
and 2dly, As to thofe who dee ifed by the wdli, w'hcther the in¬ 
heritance of thefe four parcels palled by the words in the refiduary 
cluufe. 

As to the firft, it is very plain that the inheritance pafied, 
and will not admit of a doubt, 

I,.ord HardzvleL' then read the word.s of the refiduary cTaufe. 

There can be no qutfticn hu: the w- r«b, together with the real 
eflate, will curry the land and inherltanre, noiwifhftaiJ<ling they 
are accompanied with the oiltcr words goods, chattels, t^c. f.^r 
though there are cafes where it has been doubled, wdietlicr the 
word eftate joined to goods, Izhe. will carry the rt al f ft.ite, yet 
when a teftator fays, together with my real it fiuts it out 

of all doubt. 

The cafe of Mz.riant vcrfiis T-rjfden^ cited by Mr. Solicitor 
General, was very ddfp.-rtiu from this, for there the -woids were 
.ehatfeh real andperfomiL 

What are chattels real? I.cnfikolds atid terms fir years! 
not called fo, as being real ollate, but beraufc they are 
extraHions exit ol the real, as Lord Chief JuiUcc Holt called 
them. 

Then, if the refiduary claufe includes the real fiatCj does it 
contain the intcreft as well as the thing ? There is no doubt hut 
it does, efpccially fince the cafe of tlie Coiintejs of Bridge-water 
■(fluid ’The Vale of Bolton^ in 7 Mod, io(i. w'hich is a bpok of no 
Authority, but the cafe is well reported. Lord Chief Juftltc 
Molt, in delivering the opinion.of the court, fays, that by con- 
fcqucnce of law it carries the fee, for the word eftate implies ? 
Ice-fimple, for tjhat is the general eftate which every man is fup- 
pofed to be feifed of, and comes from flando, bccjufe it is fixed 
and permanent, and imports the abfolutcil property that a man 

can 
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tan have ; he argued too, it imports a fee from the manner of 
'pleading a qtte eJlaU^ as in a formedon the tenant pleads S, was 
infeofFed with warranty cnjus Jlatum the tenant has, and that 
ftiall be underftood of a/t-e. 'rhis cafe has never been doubted 
fincc. (Vide a report iniUled Holt's Cafi's from 1688 to p* 

281.) 

The confequence of this is, that as to the two parcels not men¬ 
tioned in the will, there can be no doubt but they pafltd by the 
re.fiduary ebufe to the Elhubeth. 

The next quel'cion is, as to the other two parcels devifed by 
name to EUxabeth for life, whether the revcrlion in fee of thefe 
ellates, is included in the rtfiduary cluufe ? 

1 think it has been clearly fettled fince the cafe of Settled fince tke 

verfus IValtvofi, in Allen 28. that the reverfion will pafs by the in 

word ref of my lands, and followed by all that fuit of cafes of 28, th^t 
IVilLnvs verfus Lidcoty 2 Ventr. 285, 286. Litton verfus Faulh- 
UnJ^ kSc, 2 Fern, 621. and in feverul Others in 3 Mod, and Car-t word T.j'?’of my 
thciv. l4nds, m » <te» 

Then the queflion is, Whether there is any thing particular to 
take this cafe out of the general rule. . 

One obie("lion has been ralfcd from the recital in the will, 
which is as follows, 'fhat he had alreatly fettled the moiety, of 
“ his farm and lands in (Jv/ngdenn in jointure on his then wife, 

“ and that, in cafe he Hionld die, he thought that not fuiftcient 
“ for her to live hofpitably upon, and tlierefure did by his will 

give to Elizahelh one moiety of tlic other half part, not fettled J 

** on jointure to her for lift^ 

From whence it was argued, that by this will he intended to 
give Elizaheth bur an eftatc for life to increafe her maintenance. 

It is moft mauifcil: the teftator did not intend to confine his 
bounty in all his eftate to his wife for life, for he has not barely 
given her the ufufru£lary intcreft in goods and chattels, but titfi 
whole property, and therefore as clear, that the inheritance paf- 
fed in thofe parts of the real efiaic, of which the will takes no no¬ 
tice, and it is inferring a great deal too much to fay tliat he in¬ 
tended to give her nothing but for life, and does not furuifii any 
argument to overturn the general rule. 

Anodicr objeflion has been ftarted, that the refiduary devife is 
to the fame perfon who is before made tenant for life, and there¬ 
fore inconfiltent to give her the fame thing in fee, which he had 
given her for life only, in the former part of the will. 

This objedlion deferves to be confidered, but I think is not fufli- 
cient; it is a great deal too much, to fay, that when a man makes 
a will, and gives a perfon a particular limited eftate in one part of 
that w.ili, atld afterwards devifes to the fame perfon in more ge¬ 
neral words, that the tlevifeo fljail not take benefit by fuch general 
refiduary dtKrifc} here are no reftri£iive woids, if there were, 
would have made a material alteration in the cafe. 

The law prefumes that a teftator even in making his will Where unan 
may vary his intention ; as fuppofe a man gives a farm in Dale to - 

A. and his heirs in one part of the will, and in another to B, and wthdrsfnow 

*twi in another to B. and his heirs, lus now conftrued either a a joint*tenancy or tenancy in conniwn, 
according to the llniiution. 

3 his 
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hishnrji it Jfas been held the old books to be a revocation j but 
latterly conftrued cither a jointcnancy or tenancy in common, 
according to the limitation (i). 

As to the cafes upon this head, the tmly one that carries an 
opinion in point is Aylty verfus in 3 Mod. aaS. and< Com- 
berk. 93. where it was adjudged, that if it had not been for*an 
exception in the will, the words reft and remaining part of his cf- 
tate would have pafled the revcrfion in fee. 

I do allow that is only a judicial opinion, and not a judg* 
went in point; but then confider that the cafes of HopvitlIycriva 
Aeklandy and Scott verfus Alherry^ determined fince, agree with 
this} in the latter the teftator'fays, as touching the worldly ef* 
tatc it Itath pleafed God to beftow upon me, I give the fame in 
manner following *, Item, I give to T. S. all that my parcel of 
land lying in Waltham Abbey (being the lands in queftion); 

C 494 3 I give to the faid S. my gearing apparel, linen, books, with 
ail other my ejiate whatfotver and wherefoever not herein before given 
and bequeathed, 

^ves"aii w» words foT life are not in it, and it may be faid 

ut« whatfoever the latter words arc explanatory of the intention in the former, 
a id^herflbever, hut the court did not put it at all upon this j but held that from 
h^* force of the words themfelves, that when teftator gave all his 
leaiorpeifonn. ^ate whatfoeverf\X. comprehended all that he had, real or perfon- 
al eftate. 

It is very plain therefore, that the revetfion in thefe two par¬ 
cels likewife paffes to the plaintiff Elizabeth by the refiduary words, 
and whatever may be the general argument, a particular one 
arifeshere from the will itfclf in favour of this conftruttion ; for 
as to part of what he gives to Elizabeth for life, he difpofes of the 
inheritance to his brother,and his iffue,remainder to his own heirs, 
andthen ^xyt^iher^irfidueytifctXo Elizabeth\ this is (hewing how , 
much he meant (hould go in reverfion to his heirs, and might 
very naturally give the inheritance in die refidue to Elizabeth^ af¬ 
ter he had taken out by way of exception what he intended to 
give to other perfons. 

This being the true conftru£lion of die will, then the next 
queftion is, whether the award and die agreement of the panics 
(igning the award, and the fubfequent reccovery and declaration 
of the ufes, will be a bar to the plaintiffs. 

It has been obje£^ed by the defendant's counfel, that the a- 
ward will ftand in the plaintiff’s way, arid that wliether rightfully' 
or wrongfully determined, as the arbitrators are judges of their 
own chufing, the parlies are bound by it, efpecially as no cir- 
cumftances of fraud are pretended, and there would be 210 end 
of controverGes, if parties were allowed to come into dtis court 
sffterwards. 

" I agree this to be the general rule, not to opeiiTucb agree* 
ments} and the cafe of Can verfus C<i», deterniined by I^ord 
Adavcltfsfield, is very ftrong to this purpofe, i E. Wm. yaj. 

(i) Fide Ulrich v. LitthfeU^ ante t vol. 373. note 2, . 

But 
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But thefc authorities are not at all Cmilar to the prefent cafe, 
for fuppofing this had depended on the award, and that had 
direfted different ufes than are in the will, if the arbitrators are 
millakeu in a plain point of law, 4 t is a ground to fet it afide (l }• 
The cafe of G>mforth verfus Grecn^ in 2 Vern, 705. will de* 
dtrmlne this point, where Lord Om>per lays it down, that if ar- 
birators go upon a plain miftake cither as to law or facl, equi¬ 
ty will relieve again ft the award ; and in the cafe of Medcalf 
verfus Ivesy the 18th of June 1737, I was of die fame opinion. 
Vide I S'. Atk. <53. 

If indeed it had been a doubtful point of law, the arbitrator’s 
award might have ftood, notwithftanding die court upon great 
deliberation (liould be of a diHerent opinion. 

But I am delivered from this, bccaufe the award does not fpe- 
clfy any particular ufes, but dirctSls, “ That a deed to lead the 
** ufes of the fines and recoveries ftiould be.,cxecutcd by all the 
‘ “ parties, to confirm the eftates in the fame manner as the fame 
were given by the will of Richard Paind* There is indeed a 
recital in the award which affords a conjeclurc, but I am not to 
determine by arbitrary implications. 

Then the only queftion is. Whether I am to relieve againft 
the deed of the 20th of Mayy 1737 j if this varies from the 
ufes of the will, and the plain legal conftru£lion, It dilfers equally 
from the award, and therefore there is no occafion to enter 
into the debate how far the court have power over awards, or 
will confirm or fet afide the agreement j and that brings it to 
what is die true couitru£lion of the will, which I have nicn- 
tionetl before. • 

I therefore declare, that the plaintiffs in the original enufe 
♦* are intided to have the ufes of the deed of the 20th of May^ 
“ *737> fer as they relate to the particular parts 0^ the real 
** eftate of the teftator herein after mentioned, reclilied and 
“ varied, according to the true conftrufiion of his will; and do 
** order..and decree that the teflutor’s houfe, and the p:i,re 01 
** JirooUand in JLewesy and alfo llic adiowlbn of die parifh 
church in Ovingdeany and the fourth part of ihe eftate c■;i^l^;d 
&ab*S’-Key in Londofiy with their refpcclive apniufcnances, be 
** conveyed to ihe plaintiff Fdizahth, tJie v/lre of the piaiiititr 
“ Richard Ridouty and- her hdrsy ant! die plaintin' Air, Ridc’:i, 
prefent in court, confenting to jiay, the rc{lv^tol•’^ debts tliat rc- 
main unfatisfled, and likcwlfc to rcimlnirii; the defendants any 
** qf the teftator’s debts they may have paid off; I do further 
order that he do pay off fo much of the leftator’s dt.bfs as rc- 
♦* main unfatisfied, and any of the defendants who Inive paid 
any of the teftator’s debts, are to ftand in the place of the 
■** creditors, to receive a fatisfa£lion from the plaintiff Mi. 
Ridout for what they have fo paid.” (2). 


KtMVT T. 
Paih. 


If arbitrators 
are miftak:'!! in 
4 pl4in point of 
Jaw, ir is a 
good ground to 
fet aftde an a- 
ward, otherwifo 
if ii. had been a 
doubtful one. 
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(i) See MeJiulf V. lvei,ann, 1 vo). 64. (z) ]^i-g Lil, C. 1746. ul. 



4 ^ 


CASES Argued and Determined 


• Cafe I dp. Sir James Lowiher verfus Stamper^ May 8 , 1747. 


M 


R, BarloiVf before the anfwer was come in, moved for 


The court will 
Kot grant an in- 
junAion to <tay 
wafte in digging 
mines till the 
anfwer is come 

in, or the defendant has made default in not putting in his anfwer. 


an injundlion to (lay wafte in digging mines of coal, 
upon an affidavit of the title, walte committed, and a certificate 
of the bill fiied. 


Lord Hardwlcie denied the motion (i), becaufe it appeared 
that the defendant fet up a right to tlie inheritance of the eftate 
in which the mines were dug, and faid that fuch injumSlions 
were never granted before the hearing, uiilcfa the defendant had 
only a term in the eftate, for years, or for life, and the reverfion 
was in the plaintiff. * 

Mr. Barlow compared it to the cafe of bills brought by the 
proprietors of new inventions under letters patent for an in- 
junftion to flay other perfons from doing any thing of the fame 
kind ; tlicre, on filing of the bill, the court on affidavit and cer« 
tificate will grant an injunction (2). 

His Lordlhip faid, this was quite a different cafe from the 
prefent bill, becaufe the right of the plaintiff there to the foie 
property appeared upon record, but here the rule of the court 
is not to grant an injun£liori till either the coming in of the an¬ 
fwer, or the defendant’s making default in not putting in his an¬ 
fwer, 

(l) plde Whiteltgg V. JVij'itclegg^ I (2) Vhlc Whitchurch V. HuUf ante a 
Bro. Cha.Rep.^’], vol. 391. 


Cafe 170. Carte^ Adminljlrator rjthe late Vicar of Hinchky^ verfus Bidl amt 

others May 13, 1747. 


T tll E bill was brought for a fubfl:ra£lion and account of 
tithes, againft the inhabitants and occupiers of Hinckley in 


S.C.i.Vcf. 3. 

Tbo’ this cowt 
^oes not take r • n a ■ 
cuflonisfo ftriA- Lco- ejlcrjbire 

Jy certain as 

«uiuts of law’, yet it requires them to b i fub/lantially laid. 


The defendants infill upon a contributory modus of 17 /. for 
the lands which they hold of the hamlet of Hide in the fame 
parlfh. 

The dean and chapter of Wtjlminjler^ who arc the re£lors do 
npt, in thc'rr anfwer difclaira the right to the tithes, but refer 
to their k ffee, who apprehended flie had no right, and lias never, 
Collecled them. 

Mr. Attorney General for tlie defendants. 

He faid, a vicar of common right is not intitled to tithes, but 
bv virtue of an endowment or grant from thofe, who were the 
ovT, j'ers of the land. 

An 



fa the Time oi' Lord CSiadceilof HAgtowickfi* 



An ancient payment tithes is a modus, and fuppofes an agree* 
fnent originally. 

/ Loud Chancfi.lor, 

A general charge of an endovtwent is fufficient to intitle the 
plaintiir to fhew an endowment at the hearing, without taeu- 
tioning the paiticular fort ef eudonumeut, 

hlr. Attorney General then went on and faid, The receipts 
run in this manner: May 1702, received then of Robert Hall 
the fum of eleven flriliings and four pence for the tithe du^e at 
L,ady-dav, for his part of the Hide grounds. Signed John Par. 

Other receipts called it the Hides only. 

Mr. Clark of the fame fide cited Hardcajlh verfus Smillefut!^ 
July 1745, before hoxA Hardwieke, Hide attic 245,) to fhewtliat' 
the court will not conftrue the. modus with great nicety where it is 
in general propeiJy fet out by tlte anfwcr. 

Mr. Evans of the fame fide : A redlor has nothing to do but to 
make out his title to the rctlory, and the tithes will be due of 
courfe to him, but oiJterwife as to a vicar. 

There is no evidence arifes from ufage, for the plaintiff has 
not been able to fttew tlie tithes were even paid to the vicar. 

That a terrier, neither here, or at nifi prius, has been ad¬ 
mitted to be evidence of the vicar’s right, unlcfs ufage goes along 
with it. 

hlr. Solicitor General for the plaintiff faid, that In the cafe 
of Berry verfus Evans, Lord Chief Baron Comym folcmnly de¬ 
termined, that even againft r. lay impropriator you cannot pre- 
feribe in non decimando, and in extraparochial places the King 
is iniitlcd, and if it appears the re£l;or is not Intitled, the vicar 
nuill. 

Lord Chancelior. 


is an unufual demand, as it is a bill brought !|y an nd- 
minillraior of a vicar who w'as for 15 years together vicar of this 
parifh, and yet during all the time of his incumbency no. tithe 
was p ii<l, nor demand ever ma.ic j but however, if the right ap¬ 
pear, the plaintiff is infilled to a decree. 

J lis right depends on two quellions ; 

i'drll, Whctiicr, as ftanding in the place of the vicar, he has 
flijwu a right 10 tlic tithes in kind, 

fiocondly, YvTetJicr the modus fet up by the defendant’s an- 
fwer, is not a fufficient bar to that right. 

I will take up tlie fccond quellion firft, 

I am of opinion the modus, as Hated in the anfwcrs of the de¬ 
fendant, is not fulUciently laid in point of law. 

It is more corrcdlly laid in the iccond anfw'cr, and is laid there 
in the following manner; feventcen {hillings in the whole paid 
for the Hides in lieu and fatisfadlion of all tithes, 5/. and for 
the part of Hides in the occupation of fuch a pcrlon, 4.f. and 4^, 
for the part in the occupation of another, and yj. for the part 


in the occupation of another. 

Two objc^ilions have been taken by the plaintiff’s counfcl, 
that it does not fay the time when it is to be paid, nor cuume* 
rates the perfons by whom it is to be paid. 

VoL. IIL Gg As 


Cakt* y. 
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CAttfx V. As to the firft, in the court of Exchequer, if a particular time 
,/ Ball. ^3, not-laid, tliat court formerly would have over-ruled the 
modusy and not gone into the merits, but latterly they have very 
properly let in a greater latitude*of proof, and it is fufficient if it is 
laid at a particular time, or thereabouts (i). 

But the fecond is what I lay llrefs upon, that it is not faid 
by whom it is to be paid, and I do not know any cafe in the books, 
or in experience, where it is not allcdged to he paid by fome bo¬ 
dy, and it is very reafojuble it fliould be faid by whom, becaufe 
the parfon may then be fure to whom he mull apply, or againft 
whom he may have a remedy for his tithes. 

This cannot be fupplied by faying that, in other parts of the 
anfwer, they have lliewn the feveiiteen {liillings have been paid 
by tliofe pcrlbns who have held thefe lands, for that ma} be ac¬ 
cidental t and though it has been faid this court docs not take 
culloms fo ftriOly certain as courts of law, yet this court requires 
cuftoms to be fubHantially laid. 

If before the court of Exchequer, where cafes of this 
kind are more frequent, it would have been pvcr-ruled at 
once. 

The next quellion is upon the evidence. 

No proof has been read to fhew there ever was fuch an entire 
modus paid of fcventcen fliillings a year, but the defendants add 
feveral nioduffn together, and then, by computation in arithme- 
tlck, make jufl the fum of feveuten fijillings : In fome me.ilure 
like the Duke of Graftotds cafe of lines, where, by looking into 
£ 499 ^ the lord’s books, they found what was the largeft. fine he took ; 
and charged that fun; to be the cullomary payment. 

There is no evidence that thefe payments are applicable to 
the moduSy and ihctefore 1 am of opinion it is not luliicieutly 
made out. 

Upon the opinion I have given as to thi.s part, if the pI.iiiuitT 
bad been redlcr I fliould have decretd at once for him, but a rec¬ 
tor ditfers materially from a virar. 

To intitle him- A redlor has, and fo has a lay Impropriator, a right to ajl 
felf to tithes, the tithes in the parifli, and has nothing to do but to prove hiin- 
re£lor (a) ; k is othenvife with regard to a vicar, for he 
to'preve himfelf muft fliew an a£lual endowment, or evidence of the ufage. 

fo ; as to a vicar 

etbuwife, for he aauft fliew an a£lual endowment. 

In the firft place, there is no evidence here of payment of 
tithes in kind, wliicli will be a much more material coniidcratioii 
againft a vicar than a re£l;or. 

Whether the anfwer be fo formally drawn as miglit be, yet It 
Is fuflicient as to thp denial of the plaintift’s right j for though 
thd defendants admit Carte was vicar, yet iliey fay they do not 
know or believe that he was intltled to the inclol'ed grounds of 
JihickUyy and to all or any part of the tithes. 

^ ' V. ‘ 

(i) Mebards V, Evans, l Vef. 39. (2) Ompman v. Smih, z VtJ. 50^. 

V. poit, 534. 


So 
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So that, by their anfwer, they infift he was not intitled | but 
then it was argued for the plalntifF, that the defendant's fetting . 
up a fwc/ui is an implication that the vicar was intitled to tithes, 
and to be fure it is, but this dSes not preclude the defendants dudesh' detVnd- 
from objefting to the plaintiff’s title, and it would be hard' to *"**^‘^”*’'{*1^* 
preclude them, becaufe they fail in the defence they fet up for 
themfelves, tithe*. 


Suppofe a plaintiff at law declares, and the defendant pleads If»defendant 
any thing in bar, which by prefumption admits the demand, 
whereupon the plaintiff demurs, and the court holds the plea prefunij^ion ad- 
bad, yet they will ttill fee whether the plaintiff in his declaration mit* the demand, 
made a cafe fulHcient to intitle him to recover. hefd ^ bid, 

yet 4 courtof la\e 

will Hill fee whether the pl^intiiTbas made a cafe that Intiile* him u, recover. 


The plaintiff is, unfortunately for him, precluded by the rule 
of tiiis court from reading the evidence of the endowment, which 
it is faid would have put this matter out of queffion. 

* The abbot of Lyra in Normandy has feiit a certificate of the A certificate of 
original agreement between the rc^for and the vicar in relation 
to the tithes, but though it appears to come out of the abbot’s twcei/thc nftor 
hands, yet as it does not appear that it came out of the charterr an^ the view in 
houfc of the abbot, or that he was the proper officer to keep the 
records, it could not be admitted tp be read. come our of the 

charter houfe of 

the abbot, and not out of his hand* onl^, or it cannot be read. 


Even before die reformation, a certificate from a foreign [ *^no 1 
Abbey was not allowed (i); therefore, as the original deed re- Jietrtijitetefrtm 
lating to the endowment cannot be read, I muft take it from the allowed 

evidence before m?, which is, that no tithe has ever been paid tsfore^tht 
to the vicar, . mation. 

The ten lcrs arc very dark, and I can hardly make any judg¬ 
ment of them, and it is very fiir from being clear from thence, 
that tithes in kind were ever paid to the vicar. 

A vicar not only be endowed of the tithes of a parifh, A vicar rsaty not 
but of a penfton likewife, and therefore how can I prefume he only he endowed 
was endowed of the tithes, when he might be endowed of this an- 
nual payment by way of penfion. of a penfioa 

If it depended upon this only, I would inquire, whether in Idtew*** 
any cafe tithes haye \icen decreed in kind to a vicar, wffiere 
there |s no evidence of tithes having ever b<:eu paid to him in 
kind. 

The dean and chapter, the reftors, do not dlfclaim their 
right to the tithes} if they had, it might have put an end to the 
queflion in favour of the vicar ^ this being the cafe, 1 am no^ 
iatisfied he is intitled to the tithes in kind, and therefore it 
he jput in a method of trial. 

(l) Fifie Colegrave v. yufon^ ante igU. 
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^ARTJt V. 

Ball. 

Where an un- 
lpre|iriator’$ j ijiht 
doea not tome 
in ^uritioii; he 
need isot be 
made .ipjity 
to ! 0 It tor 
fabiractiun of 
titiie;. 


It Is laid the redtors ought to be parties to the itTue, btit it fs 
not necLifary they fhoukl, lor for where an impropriator's right 
does not come in qucllion, he need not even be made u party to 
a bill that i-s brought for fubtraction of tithes. 

His Lofdlliip tUre£lcd an ilTue to try whether the vicar of 
Hinci’ij is intirlcd to tithes in kind, for the Hamlet of Hide, 
in the parilh of Him Hey. 


Cafe 171. J 2 ;Vd verfus Gualiier, May l/j, 1747. 

[ SOI ] 

The court can- yfR. moved for a m exeat trgtio ngainfi. the defendant 

not grant a re upon this calc, that the p'aintlli', being a foreigner, was 

drawn in to give a bond in tlic pcnalcv of co/. and a warrant of 

leu cij'’ {.ilainuit c; _ 1 1'^ i r 1 r i • r 

(wearspolidvely attorney to enter up a juugmeut to tiic defendant, lor the debt 
tire defendmt 14 of a third peifoii, and that, being ignor.uit of the EngliJJj lan- 
lft*acerfabfu^ he did not know what the nature of the paper was that 

he had figjicd, and the defendant loon after took out execution up- 


Where nhitlU 
b. ought for an 
account 01 ly, 
th-' piaiBtifF’a 
fweirirg hr bc- 
Ik vcsrhrb,i].i.'C!i 
in hi 4 f.'.vou; 
would to 

fo much. Wilt 
(Riitlc hkn to a 
m exeat 


on the judgment, and the OicrifF appraifing a quantity of lean de 
rarme 8/. only, it was bought In at that price by the ddtnd- 
ani, though ilie plaiiuilF fwcais by his rdfidavit that he verily be¬ 
lieves it v/as wortJi 700 i, and tlie bottles alone 70/. 

The bill was brought for the 700/, and charges the defendant 
fold part only of this feizarc for 2cc /. and prays to be relieved 
againil it as a fraud. 

Lord Chsncellor, 

KotwitldLoidiiig there is an afi'idavit of a pcrfoii who heard 
t’ne defendant fay he Ihoidd quit the kingdom on account oi tl'ic 
plalntilT’s demand, yet I cannot grant a ne exeat re<r}Wy as tlic 
plaintiff docs not fwt ar pontiw’y the defendant is indebted to liim 
in a certain fum (i); if the hill liad been brought for an account 
only, tlie plain rid'V. fwca.'ing lie verily believes the balance in 
his favour would amount to fo much, it would have been fulh- 
cient, 

ills LordHiip denied tiic moticn. 


(O Jifivtu ante 1 vol. 521. See Mr. Cev’s note to D^ndi cafe, 1 P. IP’. 263. 5tli EJ. 


Cafe 172. 


'Rf’Hford verfus IXcafehy^ May 16, 1747* 


„ I,ORn CiiAKCELtort, 

brnnot^s^'p. .* plaintiff brought an original bill for relief, the d«- 

r.vidortcc in the fcndaiit made a full defence; witncfhs y-ere examined, 

crufs-cauC.! Mfl- dcctce W38 protiounccJ againll the defendant in Decern- 

cerrun;;; thfi niat- i o 

ter*, itj irtufe bi bcc, 1745'* 
the original caiile , 

not illovrej redd aft«r a (decree in thatcanfe; otkerwife as 10 the dtpcil.ions in the crofs-caufe nut 
relatirig ‘ta the nautters put in ifluie in the orituiol. 

* May 1745, defendant brought a crofs-bill touching 
the fame matters, put in ilTue in the firft caufe ; the defendant 
anfwiered, and the jidaintilF in the crofe-caufc examined other 

witneffds. 



Soz 

Wltpnni) V. 
BeA^£L£Y. 


ih tlie Time of I^orcl Chancellor HiiRDwicKE. 

Mi^Ithefles, for the fame matters put in iflue by the anfwcr ,iii the 
original caufe. 

Which evidence was obje(flcd to as an inlet to perjury, and 
the objetlion was allowed as ii#a fimilar cafe oi Kmnney verfus 
Gitlf.on^ June 25, I7 t5» if the defendant had not exumir.Cvl all 
liis witntni'S in the firifc c.aufe, he fiiould have enlarged the tinjc 
for publication, 

N, B. PtibiicatiosB palTed in the original caufe, May <}, 1745, 
and the decree was in the Decemhir following. 

Mr. Attorney General for the plaiulift in the crolV.-caufe in- 
fift.*;, that the matters in tiie crofs-caufe arc diderent from what 
they were in the original bill. 

It is not inateiial, faid i.erd Hirrdvjhi-e, that all the de- v.Vrp ndibBr 
fcndant’s witnedcs were not examined to the matu-rs in id.te i’”") ezines 
in the oiiginal caufe, whiore nnv h,ivc hta'n o.nmiued : if nei- 
thcr party ti.id exammeu wirnefics in the original caufe, the ii.< u^pofituuis 
court nri-ilit be itrduced to admit the depolitions 10 be read in "• "'luii-iifs exa. 
the. CrolS bill. ,„^Kers 

i.ac in ili'uii by 

that caufe, may he icai .it lh« hc.ui.,g tifi;..- 


In the prefent cafe wdlnefitrs have been cvimincd. nn.i hi-s 
lam'ifbip refilled tbe evidence in the cr^js caufe to be read, touch¬ 
ing the matters in iiTiie in the original cauf'*, bur gate li'n-.itv ro 
rcail any of tbe ileootitioris in the crols-caule, not te'ating to the 
matters put in iliuc in the original caufe. 


Sherrard verfus Si'crrard hifev tie Mujlcr cf tie Ruls^ 2 \iay 5;, 

1747- 


T 


HERE W'as a feitlcmrnt made Iw Rcleri F.irl rf T,eiC;-p.W V'h «: n>aney 
iii 1700 , wh'.-ri'bv an rifate in /,'.v was Pirntcd to ins , , 

* ' . t>Uk 111 tjr.ti 


four fons for 


reaiidnder t-j the heirs :f the hed; y /' e 


ut in'ipcaclnnent of v. aile, .1. d in'.u? n* 
jeUhr. and he charged ups'll orut nweg.d. 


the Su fex eilatv., togerber wicb t'lc oiiicr eliatca, two loveial 


t fv 


firms of 5000/ and fioc-o/. for younger ehlichcn’s ponion.s. In a u-aaniio. j.n 
1720, the Si/Ji'x cllate was decreed to he iubl, and tbe <;iu! tw'.- 
firms to be paid olF, and after payment liicrtof, the rdidiK o! rlic „(>! 
produce arilingby fale, to be laid out in land to the fame mis a.s ynni-a-', tut 
in the deed of 17CO, and in the niean time to be pl.iccd out in 

e* * • 11 1 -1 revci.aoiici» 

government fecunties, and by orocr ot li.-e 2otn 01 
1720, the inlerejl and dhidends oviy U go as li.e rt ^u.j, 

•ivouldf in cafe it was laid out in land\ iJ]ion d.e death of Jonlute 
Earl of/rwV^cj', the lull tenant fur bf', the petitioners v.’:,ue in- 
titlcd to the lands, as the perfons next in remainder, under tne 
fcitleoient in 1700. 

Earl ^wtv//«e died the " th July. 1747; the petition was 
for the payment of the entire hait-ytai’s dividend, amount.ng o 
285 /. accrued due at Michaehaas^ ' 7-i3* 

It was oppofed by the adnunilvi’aiur of Earl J icllne^ the laft 
tenant for life, who iiififted, tliat by viitue ot the oruci’ of the 

Gg3 2cth 



CASES Argued and Ucterminett 

Skmbaid V. 2ct\i of Februar^f T72O) which directed that the interejl JhouU 
Skekiasp. yf pgifi f^g rents and profits would., it muft be confidered as 
if the money had aftually been laid out in land, and tlserefore 
by the ilatute of 11 Geo, 1, rt 19. the dividend ought to be 
apportioned, and fo much of the half-year's dividend as ac¬ 
crued in the life of tenant for life belonged to his reprefenta- 
tive. 

TheMafterof the Roils, {William Fortefeue, Efquire.) 

The conftaiit ufage has been, where money is to be laid out 
in land upon any fettlement, and in the mean lime invefted in 
government fecuritics, that the intire half-year’s dividend (hall 
be paid to him in reverfion, notwithftanding the tenant for life 
died in the middle of the half-year, and fhall not be apportioned 
(l); otherwife indeed in the cafe of a mortgage (2), and what 
makes this cafe the ftronger is, that there was a power to grant 
leafes, and in that cafe the counfel of the adminiftralor of Earl 
y$celine admitted it would go to the reverfioner, 

(l) Pearly v. Smith, ante 260. 2 P. W. 176. 

f ») Edwards v. Counttfs of War^vtck, 


Cafe I74i 


Welford verfus Beazely, May 23, 1747* 


S. C* A CSlu'^l^iorl arofe upon the Ilatute of frauds and perjuries, 
kuth 501. Whether a perfon fubfcriblng a deed as a witnefs only, 

which flie knew the contents of* could be faid to have figned it 
within the meaning of that flatute. 

Lord Chancellor, 

The mc-ning of the ftatutc is to reduce contrafls to a cer¬ 
tainty, in order to avoid perjury on the one hand, and fraud on 
the other, and therefore., both in this court and the courts of 
common law, where an agreement has been reduced to fuch 
a certainty, and the fubftance of the ftatute has been complied 
with in the material part, the forms have never been infilled 
upon (i). 

'I'he word party in the ftatute is not to be conftrued party as 
to a deed, but perfm in general, or elfe w’hat would become of 
thofe decrees where figning of letters, by which the party never 
intended to bind himfelf, has been held to be a hgning within the 
ftatute. 

There have been cafes where a letter written to a man’s own 
agent, and fetting forth the terms of an agreement as conclud¬ 
ed by him, has been deemed to be a figning within the ftatute, 
f *504 3 and agreeable to the provifion of it (2). 

*Ldrd Chancellor denied the general doftrine as laid down in 
jnem in writing, Cba>t, 402. nawdes vcrfus Amhurfi, though true as 

•ndiperfan who applied to that cafc by Lord Coivper, and fait! the difference be- 
is a fiarty, and . 

knowii the ilhbfcribes it «$ a witneft only, ihc is bound by it, for it is a figning within the fta- 


Vherd an agree¬ 
ment has been 
seduced tu a cer¬ 
tainty, and Ute 
/ub^tance of the 
Aatute of frauds, 
&c, complied 
with'in the ma¬ 
terial part, the 
forms havr never 
"heea inllficd 
upon. 


Nawiins V. ihlmts I p, W, 
V. Meore rt ux. in Scrjc.",nts*Inn 

hiarch lit, 17S6 and cited in note 


I P. W, 771. 

(2) Sec Clerh Y, Wright, ante I vol. 
12, note 1 . 

twixt 



in tKe Time oif Lord ChanceUbr 

'' ^ * \ 

twixt the two cafes was, that the writing there, though all in the ^*a*ei*t * 
father’s hand, was only a Iketch of an agreement not fettled or 
confirmed by the parties; but here the defendant figned it as a 
complete agreement, and, as {he,knew the contents, is to be 
bound by it in the prefent cafe’ll (i). 

* On a marriage treaty, the intended hufband, and the young lady's father, went 
to a counfellor's chanibers to have, in confidcratlon of the pnr'.ion the father propofed 
to give, H fettle nent drawn} minutes of agreement were taken down in writing by 
the counfel, and given by him to his clerk, to be drawn up in term: the next day the 
faclier dies, and the day following the marriage was folcmnized: this agreement, 
iiotvritbftanding thefe preparations, was held by Lord Ceivfer to be within the ilatute 
of frauds and perjuries. verfus jlmhuijif Pr. Ch. ^02. 2 Cb. Ref>. 2^4. 

(i) The defendant previous to the danttookf/^^w.'/intopartncrfiiipwithher, 
marriage of her daughter with ly’elfard and the above loco/. was agreed between 
agreed to give her a marriage portion of IVcfford and herfelfiobea partofhis lhare 
1000/. By marriage articles (to which of the capital, and Oie gave him credit for 
the defendant was not a party), it was it. It was decreed, that the 1000/. 
agreed that the 1000/. ihould be veiled ihould be paid to the truilces upon the 
in truftees for certain purpofes therein trulls declared by the marriage articles, 
mentioned. The defendant was a wit- Re^. Lib. B. 1746, fol. 355. 
ne/s to the articles. Afterwards the defen- 


lUion verfus Eltonf Ma^ 19, r747» Cafe 175. 

O LD Sir Abraham Elton by his will, “reciting that he S, c. i. Vef. 4. 

“ had a right and power to difpofe df the funi of 1500/. 

“ being part of the money fettled on his late deccafed daugh- SitMrahamEl- 

** ter EH'zahcthf the late wife of PtVtr Day^ Efq; and which 

“ fum is now in his hands, fays. Now 1 do hereby give and grl^daughter yf. 

“ bequeath the fame., and all my right and intcreft therein, unto E. ihc daughter 

“ my grandauchter Eliotty the daughter of my fon ^facob ®^hisfon^. t. 

** htton, to te lit her own aijpojaly purfuant to the requejt oj my Jnia Lite hcrown difpofal, 

** deceafed daltghUr Elizabeth Day, in cafe Jhe marry iviih the conpnt in cafe the .marry 

“ and approbation of my /aid fon Jacob Elton and his ivifcy and in 

cafe of tkeir deaths before that time, then with the confent and ap- wire} andin cafe 

probation cf their irnflees, and not othct'wife.” ot their deaths, 

r a a r j behire that time, 

then with die ciiifcntof their trullees, and not otherwife. A E. died at l^ytitsd unmarried i J. E. at 
tl L rtpirfentalii.e cf A, E. « net it.ntUd to the 1500I. fc> tbevefiingf the kgacj redativgio the (vent ftb* 
tajiiijge, as that never bap ft tiedy tbe tigacy did net vef (i). 

In 1729, the grandaughtcr died at the age of 14, and un- 
m.irricd. 

Jacob Eliony the father of the infant, brings his hill for tlie 
1500/. as her reprefentative, iiififting it was a vefted legacy. 

'J'he principal defendants arc the ail'ignees under the com- 
inifJlon of bankruptcy again It Sir Abraham Eltotiy the eld efl: fon 
of the tellator, who claim the 1500/, in hif right, he being 
the reliduary legatee of Dame A'lary Elton his motiicr, who was 

(l) So (aarlut V. Hilton y ante i vol. Manckleyy I Bro. Qba. Rep, 303* 

3S1. Atkins V. Hicctuky l vol. 500. Pullen N'^’eSy Amb. 662. Hide note 1. to Han'^ 
V, Readyy ante 2 vol. 590, Uemmings v. Af any ante 1 vol. 381 

Gg4 the 
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the reliduary legatee of old Sir Abraham Elton, and infid, that 
the grandaughter dying uiulcr age, and unmarried, the legacy 
never vefltd, and conftquentlY, being lapfed, fails into the rc- 
JiSuum of old Sir Alnthtm perfonal efl;ue. 

Mr. Attorney General, counfel for the plaintiff, faid, that 
this is to be conl'idercd as a condition futfequent, and therefore 
the marriage not happening, by the act of God, tlxo legacy was 
bec'ome abfolutc. 

The way of jtidging of conditions precedent and fubfequent, 
is not to determine it One way or another by the particular words, 
but by the whole tenor ; and f«‘r thispurpofc he mentioned the 
cafe of Peyton verfus Berry, 2 If''ins. 626. one devifes the rcfi- 
duc of his perfojul eftatc to y. S, provided U'.r niarries with the 
confent of his two executors; on the dt atli of one, the condition 
(being a fiihfequent one) is become impoHible, and Ihc may 
marry without the confent of the furvivor. 

'I'lic cafe the tellator had in view was not Anna Eltoii*s war- 
r'let^r in general, but to prtvci.’t her marrying improvidently ; 
and the wonls not othernvffe, do not mean if flic docs not marry 
at ail, {lie flnill not have it; but if fne marry otherwife than 
w’ith rhe coiifcnr and apj')rt>!)atiun of "facob Eltjn ami his wife, 
that rhe n luttor coiifulcred the words zs in ferrerern, and 
verted in the legatee, as much as if the condiiion had not been 
inferted a! all. 

Ke clit-d iihewife the cr.fc of o'^'/v/verfur. Tr:g^’{^\ ),in the court 
of cxcliequcr, P.ajler term, I74f'>, “ I give to my daughter ioiir 

hundred pounds if li'c marries with the confem of her mother; 
** but if fne marries without the confent of her mother, then to 
** lall into tire reJAnuri of mv perfonal ertatc.” 

The daughter di»l not marry at all, but dir d after twenty- 
one, and by her will gives the. four hundred pounds to the plain- 
tilT, who brought his bill for it, and the court held it to be a njlcd 
legary, and ivell di/pejed of by the w; 7 /, though ikc dtwglier died 
uimnrr'ud. 

Mr. KA of the fame fide f.ild, that ll.c tcflator’s objecl was 
not to defeat the legacy to his grand-aughter, hut the en'ccl of 
that paternal care he i'ad for lier, that if fl.e married at ali, it 
fliould be with the appn'hation r>f her father and mother. 

Mr. Vrori'ninp, of the fame fide, citetl Seniphill verfus Baxley 
Prec. in Chan. 5 <>2. 

Mr. Si'lirUor Gem ml, for the cUfendant, allowed it was a clear 
fettled point, tliat a reliraint ot marriage, uheiher a condition 
precedent or fubfequ.ent, if it be a ligaey of perfonal cllate, is a 
void condition uniefs given over on the eoiidition’s not being 
performed. 

It was given at a time w'hen both the parents were living, wdio 
were bound to maiutain her, and takes away all the implications 
that might otherwife arife. 

But the w'hole will turn upon thi.s, v/hen is the time of pay- 
ynentP I give to my grvnJaughtir Anna Elton h be at her onnn dif- 
pful, I alk when ? if the tcflator has fixed no time, immediately? 

(0 \Ff. 5 S. C. cited. 

But 



in the Tim6 of Lord Chancellor Hasbwicke. 

But their the will faying, in cafeJhe marry with the confent and 
approhnthn of wy fm Jacob Ellon ami his wife^ Sec, Ihews he 
did not intend it Ihonld be at her^owii difpofal i/nhfi jhe tnan-ied. 

And it is rcafunable to fuppofc this his intention, bccaufe the 
teftator, and hJhakth Dat, the aunt of ^nria E/tcn, knew that 
her father would provide for her, and intended this only as all 
addition if there lliould be a marriage. 

That dies vicertus rondHioncui in sejlainento ficit^ is t!ie rule of 
civil law, and though they do iiot hold n marriage with confent^o 
be neccff.uy, yet they fay, where it is given on conditioti of mar¬ 
riage, tlieve mull be a marriage. Dig, lib. 35. ilt, i. de 
covditio'd-b'is f 5 ’ df'tfi'.n/Iraticnibtis, fs’r. I.ex 75. ls> id. Lex 68. 
Si ita hgalnm /'fit, cunt nuj'fmt: Si ttugta fail, hoc 
tflutcr hdfel, a/ia./m ntnirimothum o’/it c\peBi\nduin ; rdhdque 
intera-it uin tn vivo tvjlatoic^ an pof niortsm ea iterum tn/p- 
frit. 

hir. B'.-'’trn, of ilie fone lid,’, cited the cafe of (Inrhut verfus 
HdtonNav.’.dvr ’6, I 73';, before Mr. l^crncy at the Rods, 
Jl. gave a lega y of : o /. to ii. provided Hie. married vdtii the 
ronftnt of her far;> v and mother, and the fiirvivor of tJx'na; 
}i ' rings her bt!' for tiie iegaer while th'’ is fingle, rr::l Mr. 
Venity Iu.Id it did not veli tin her mairiage, and damiired her 
bill. 

Mr. Wilhrahma of the fame fide faid, only trrmfpufo the 
words inite-i'l off give /. to Anna Flton^ to be at her dif- 
polhl in cafe llie marries, fnnpi-fe tin; ledator had laid, .n cafe 
Anna iUton marrnn, I free 1 coo A to he at La- d'f^fa!, a’ad there 
could have been no doubt, but there muft have been a marriage 
to make it veil. 

Loud CtiaNCELLoK, 

'The general cjacllion is, whciher it wa? a vcTicd legacy in 
Anna Idton at the time of her death, and that will depend on 
tlie conllruclion of the claufe in tiie will, and the authorities of 
this enurt. 

n Lorddiip then Hated the dwlfe to Ehvi, 

As to the chuife in a fv>rmer part of the will, in which the 
teflator gives re>ooA to Anna I'.'Jon, liis grandaughttr,at twenty.- 
one, or nnirriage, wiiich liiouid firli happen, i Ihall conhJur it 
afterwards. 

It has been infifteri for the plnintliT, that the legacy vefletl in 
Anna Elton immediately on the death of the tejlator, anti there¬ 
fore, notwithftanthng fhe is dc,;d unmarried, that he, as her 
reprefentative, is intitlcd to it, and that the wiiolc of tins is a 
condition fubibquenf, and her dying before marriage being the 
acb of God, it docs not therefor-.; defeat the legacy. 

But I deny this abfolutcJy, and hold it to be a condition 
precedent, though whether a condition preet^ent or fubfequenr, 
it make.s no difference but ili a this is a condition precedent ap- 
jiears from the words, for whrtJier a teflator fays in cafe flte mar- 


(i) Aatf 1 vol. 391. S. C. 
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rics I give, or I give in cafe flic marries, it makes no difference, 
but in both cafes it is annexed to the fubftance of the devife j the 
wonls to be at her difpofal do not vary the cafe, for whoever gives 
a legacy gives it to be at the difpofal of the legatee, and thofe 
words cannot be feparated from the words Jgive\ it is plain 
therefore upon the words that it is n condition prccctlcnt, and 
dependent upon the marriage. 

Suppofe tliis young lady had, immediately on the death of 
her gr.'indfather, brought a bill here for the legacy, the court 
could not have decreed it, for the time is annexed to the fub- 
Itance of the legacy, and therefore is llronger than tlie caft of 
j^thyns verfus Hucorh, i 3 V, j'!/L 500. which v/is .mnexed to 
the payment only, and is called by the ci\tl law of tls 

Ugiuji and in tliis refpeft, I govern myfelf a good deal by the 
cafe of Gathiti veffus Hilton at the Rolh (1). 

It has been fait! by Mr. Attorney CJencraJ, it is very impro¬ 
bable the grantlfathcr would maki Inch a difpofition, .is might 
keep it poifibly in fufpenco during tlie whole life of the gran- 
daughter. 

Could flie have had the hitcrcft if flic had brought her bill 1 
Certainly flic could not; for where intcreft is not given by a 
grandfather, flie is not intltlcd to it j otherwife whete a legacy is 
given by a father, bccaufe it he does not pioviJe maintenance, 
the court will give intcreft in lieu of it, though the legacy be 
payable at a future day. 

The civil law docs not make any difference whe*her the con¬ 
dition is precedent or fubfequent, for there any nflraint of inai- 
riage is void, but then this court and the civil law do both require 
the faFlum of the marriage fliould be performed. 

■ ■Whether it is taken in the fenfe of a condition, or in the fenfe 
and meauingof a time of paym<nt, it is the fame thing, tor the 
rule is dies inartut inUjlamtuto condiUctuw fant* 

When it is given to Ih* paid at twenty-one, the time is c r- 
tnin, and known to an hour, and theufore held to be tranfmilhl le; 
but where the time is A/:e, it has b.’cn htld not to vclt 
till the contingtrtcy happers, oua'ij^ U ainmi It nftttUunu* «•’/’- 
l^rr it will eoer hoppui et uo. 

1 do agree there is rn ambiguity in the* words 'itt oR'fTwIr, 
whether Uiey relate to the words immediately aiuetedeiit, or to 
the whole tiaufe. 

It has been contended for by the plaintiff', that they rel 'te 
only to the words immediately antecedent*, but 1 do not know 
xvhat waiiant there is to coiifnic thefc w'oids only to a part of tlic 
fenttiice, but they muft run through tlic whole, and means that 
lie dots n(»t give it unlcfs there fliould be a marriage. 

In the cafe of Atlyns verfus HucockSf I determined upon the 
fame foundation, ^nd tlic fame principles 1 go upon in tlie 
Iffiiffcnt, though, as t faid befoic, that is a ftionger calc, h t 
tliere in the gift of the legacy the time was not annexed to the 
fubftance of the legacy, but to the payment only, and yet the 

(i) Ante 1 vol. 3?(i. S. C. 


ground 
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ground of my determination was, that the veiling of the legacy 
related to the event of the marriage, and as that hcver happened, 
the legacy did not veil. 

There it was a legacy given ^ thefather as a portion, but in 
the cafe of a grajidfather, he is not bound by that dutj? of na¬ 
ture to provide for a grandchild, efpecially in this cafe, where a 
father was living at the time of the will, and after the deatli of 


Eltom 

JEx.roj(. 


the tedator. 


after 


A granjfufaer m 
nor bound to pro- 
vide for a grand¬ 
child, ei^ciail^ 
where atatheria 
living at the time 
of the will, and 
the teftator’a death. 


In the cafe of a devife by a grandfather to a grandchild, of a Where there !e 
copyhold eftatc where there is no furrender, the court will no. "copy^Weftate 
fupjily it ag-rinft an heir at law j and fo held in the cafe of Kettle by agnmarathre 

^cxiu^Totunfend, l Salk» 187 (i). to the ufe of hie 

’ / V / y„li^ the ¥om* 

will not fupply it agalnft an heir, In favour of the grandebUd. 


I am of opinion from the whole texture of this will, that 
the legal conftru£lion agrees with the intention of the teilator. 

The will fpeaks that the grandfather meant this legacy as an 
addition to her fortune, in cafe Jbe married^ for in a former claule 
of the will he had given her another legacy of 1000/. either at 
twenty-one, or marriage, which (hould firft happen, fo that 
if file had lived to be twenty-one, and had died unmarried, yet Ihe 
would have been intitled to fomething. 

It might have been a queftion, whether the words to be at her - « 

amn difpofaly were not giving it to her feparate ufe, but if they *• ^ 

were not, it would have made no difference, bccaufe her re¬ 
lations might before the marriage have fecured it for her fepa¬ 
rate ufe. 

The cafe of Athyns verfus Hiccoch is in point, and whether 
right or no, has not been appealed from ; and I (hall not be in¬ 
clined to deviate from my own opinion, which was given upon 
mature confideration* (2). 

* A teftjtcr devifes to E, H. £oo 1 . to be paid her at the time of marriage, or with¬ 
in three mouths after, provided ihe marry with the approbation of his two Cons. E. ft, 
died after a I, but wiihout being married. Bill brought by her reprefentative for the 
legary. Per Lord Hardwirke, In all cafes where chc condition of marrying is aniteaed, 
ir IS ncccffary there Ihnuld be a marriage to veft the legacy, jfikyai verfus HitceikSf 
"Jr, J'jcaiioH 1737- i T.yitk. 500. 

(i) Free. Cha. 477* S- C. Goo/hiyn v. (2) Bill dilbiiflledt Lib, A* 174^. 
QoodvjyHf 1. Vef, 228. Tudor V, An/otti fol. 3^6. 

A Vef. 582. 


Flanders verfus Clarle^ Alay 20, 1747 * 


M' 


B. C, i Vef. 9. 

’^Argaf-et Flanders, by a will dated the 15th of November The power of 
— ** bequeathed to her fon yohn Flattdets one hundred «ec*»uoaU aat’ 

** and fifty pounds, to be paid to him by her executors therein the death of one, 
“named, at fuch times, and in fuch proportions, as they bat-liewhole 
“ ftiould judge ncccffary for him, and declared her will to be, 

may itSIbnt to a legacy. 

“ tliat 
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T^^Altnr^t r. « that the f.iid Flanders fhould not have the difpeGtlon of 
CtAMKi. II legacy to Ins then, or any future wife, but that in 

cafe of his death without ilTue, the fame fhould revert unto 
** the faid tellaiiix's family; But in the mean time flic directed 
“ her executors by haJf-yeaily payments to pay the faid Jrdjn 
** Flanders inteicfl after the rate Qi jhe ptr atii. lor fuch parts of 
the faid principal as fliouh! from time to time continue in their 
holds, till tiie whole fhould be paid.** 

The furtiviiig »*\ecutnx of the mother dirtins the hundred 
and fifty pounds by her will to be paid within two years after 
her death. 

The hill is brotii'ht by the hgatec for the hurultt.l and fifty 
pound*, and iiiliits he has a to be paid the v hck. 

Loi u Chancfmor, 

The f'aul. in this will is fo particular, that it cannot be 
determined b*' ..rv general rule, but on the penning of the will. 

To takw th- ciaufc by its pirruuhr p .rts, JLagtaef Jhm- 
dti's “ bccjiu aibs to her fon jidia 1 lundns oiil liuif’itd and hffy 
pound 1, to be piid to him by bet c\e*.uto:s, at An h tunes and 
in fuch piopoii'ons, as ihw*y fiiouKi judge liav, and dc- 
** dart'd that Let faid fon iIm'u u not h.*\( the diipofttion of the 
i id legacy to Im then, oi future wift, biu tl at iU cafe of his 
{ 510 } death vs'itluMit ilTut, the fame fhould reveit unto the faid tef- 
<* tatrix's family.” 

If it had relied there, I fliould h ivc been of opinion Jvhn 
Id, 'ders fhould have had the ufuirut ary irt^reft only, and it 
W'ould have gone over on his leaving no iflue his tlcaih ; for, 
as I faid at fait, the particiilai pcnniii'. tics uptht woids to 1 flue 
living at the time ot las death ;i), and points out the pailunlar 
time when he might make the diijxmtkm, and flu ws then tore it 
was a paiticular time, and a pa'ticular dying without iliue, that 
was meant by the tcftatiix. 

But in the mem time flic dire<”(d her e\ceutors, by half- 
» yearly payments, to pay the laid fiiitctcll at tlie 

rate of fve pet c,.n>. fui luth p ms of the f.iid pinielpal as fhould 
from time to time continue in tluir hands tdl tJe uohUe Jbculd be 
paid. 

Her intention feems to be, that her executors fhould have a 
power of p.iying the whole, or in pair, as the tiade, dealings, or 
oceafions of the fon fliould rcqunc, .ind tl at he might fpeiid or 
difpofe of iJiis as he thought pioptr, but while aii’ ptil of the 
hundred and Afry pounds rcnnuncdiii the exc cutot’s hand, to be 
fubjefl: to the will. 

It his been objefted that the aflent of the etocuiois is nc- 
ceflary to< very legacy (2), and heie being iwo undir the will of 
Jkfaiiiiiil Flat,del r, and one dead, the iurvivor cannot afTem. 
t ^ 1 do agre-", whethsfr it be a ipccific It gacy, or a pt cuniary one, 

^ * the aflent of the executor ij nectlTary, but the poW'cr ot executors 


>' ( dhtigi9i» V, mts, Zjvol, (a) Nnlhiy v. ante z vol. 77. 
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h not determined by the death of one, for the whole furvifcd to t. 

the other executor (i)* and (lie might afllnt. t****. 

This comes near tlie tafe, m RrportSi of the jftkr* 

tifK General t» hhalf of the Goldfmithi* Company of London verfus 
Hall ^JI4. where what the court went upon was the hmiution 
over was void; for as the fon had a power to I pend the whole, 
the comp my could have no more than he fliould have left un- 
fpent, and thcic fore dtrmifTed the bill. 

The leguy in the prtfent cafe amounts to the very fame; here 
is a power to fpend the whole, and for tlie executoi to pay 
to the fon of the ttftitor fi 9m time to time, either part of the 
hundred and fifty pounds, or the whole, as the otcafioiia ol the 
Ion fliould require. 

'fhis being too a provifioii made by a mother for a fon, I am of 
opinion the hgacy ought to be paid to him, without his giving 
any fccunty; and decreed accordingly (a). 

(l) So Jltto ttfy Grwal v Gleir, auir 1 (2) Re^, Lth, A. 1746. fol. 656, 

vol. 356 Jaimb V Harviood^ 2 P'ef. 265, 


TtUe verfus Petre^ May 20, 1747. 


Cafe 177. 


Lord Chancfiloe, , 

T he court wull not oblige a jointrefs to bring in her join¬ 
ture deed into court, or befoie a Mailer, unlds the 
ttquuing it will confirm her jointure (i), but wull clticcl her 
only to deliver in a fchtdule of the deeds, and the court at 
lh«.ii difcrctioii may order what (lull 01 fliall not be produced. 

Where thcie is a numerous family of children wuio are in- 
f lilts, upon an application for maintenance for the tldifi ion, 
thctouit will miU a liberal allowance to him, thatlierny 
be the better able to maintain his brothcis and hfters, ronfider- 
ing him m tlie light of the father of the family; but In the pie- 
Icnt cafe the cldcil fon being conveyed away clandcflinely to 
Doioayy out of the hands of the guardian, the c ourt, .is he c annot 
be brought before them, can make no order of this kind, but 
direfted, after Lady /*rfr-e*s jointure is fatisficd, tliat the 
fuiplus rents and profits fliould be laid out for the benefit oi the 
cldcil fon* 
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Ajointrcfiiinst 
cbitgtdto bung; 
her joint me 

d ed intnu>ait» 

unlcl the party 
riquiring will 
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Upon an appltu- 
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nini .1 tur an 
c Idt ft fon, th« 
couic will inai(e 
him a iibcut 
allowanae, to 
Liubi< him ta 
inuncain bu 
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hllei , 6 onfidei- 


in^ I im M 
ytattMu (a)< 
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(0 Chambtilari V Knnpp, ante I vol. tntt\ Vef, juftr. 76. Pynctnt v. Pjfnetnf, 
5*. L»d Pottlff.ouih V La y Efa^ham 1. poft 571. 

Tf/" 430 Letch V Itolkp^ i Vtf. SSi. {z) Larej V, Ahd, tt\te z yfi\, 

Senboaft V Em If did. 45O. Ford v. Petr* 



CASES Argued and Determined 




Cafe 178. Lady Head vtx(vi% Sir Francis Hcad^ May 21, 1*74 7* 

( 


The Jepofiiionof 

the frothan a>»j 
of the piainfiff 
etnnot be rcid 
forth* plain ilf, 
he bring liable 
to (.ofti. 

S. C. ante 295. 
pofts47. 


T H £ defendant’s counfcl objedfed to the reading the depo- 
fition of yane Genew, the wife of yoht Gennxi for the 
plaintifF, as he is the prachetn atny uf the pUiiilifl', and liable tQ 
tlie colts. 

The court allowxd the objcdlion. 


Cafe 179. 


Anon, Eajier term. May 21, 1747* 


Korite muft be /V ^ order was obtained on a motion of courfe, that the 

given,beforeyou plaiiitilF fliould be at liberty to add fome new interro- 

can move 10 -rdd gatories for thc examination of the defendant, the examinations 
wTtor*t^exar P^t in being reported fuflicient, and that both fets of 

mination of a interrogatories may be anfwcred at the fame time. 
diefeBdant, on 


tte examinations before put in being reported iiifufticicnt. Such an order obtuned on a motion of coarf, 
is irregular, and vrill be difcharged. 


t 5*2 3 

The court has 
rather gone too 
far in allowing 


Lord Cii/nceli or, 

I find no inilancc of an order of this fort, on a motion of 
courfe } it has fome analogy to orders for amendment of bills, 
where anfwers have been reported inlufficicnt; and if this prac¬ 
tice is not of courfe for adding interrogatories, on an examina¬ 
tion being reported infuflicient, I will not fet up this as an ins- 
fiance, and thereby introduce a new pra£lice, 

I think the couit has rather gone too far in allowing the 
amendment of bills, on anfwers being reported infuflicient, as 


the amendment jt fias frequently been made ufe of as a ftheme and method of 
«f bill* on an- * 

fwer’b being re- «Ciay, 
ported ijjfuffici- 


If the party wants to add new Interrogatories, on an exami¬ 
nation reported infuflicient, an application fhould be made ta 
the court by notice to the other party, that the court may be ap¬ 
prized whether there is a ground for it; but as diis was an older 
obtained on a motion of courfe, the court thought it irregular, 
and difeharged the order. 


Cafe 180. qJ London verfus NaJIjy May 2J, 1747, 

S.C. iVnf. in. 

T O R D Hard'wlcle ftated the cafe as follows : 

•n a building ■ 
leafe covenant* -8 ^ 

tonew.buiidthc 'fhc bill IS brought by thc city of London againft JVia^, t« 
•n ® fpecific performance of an agreement for a building leafe 

the rebuiUin^ * of fome oldhoufes near Leaden kali market. ' 

time aodrepMT- 

uif ntherra m luitfufficieac to anfwer the covenant, hnt the lelTee muft re-bjiild the whole. 


The 
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The point? in the caufe arc, what ia the true intent of the 
covenant? in the leafe and agreement entered into between the 
city of J.o>idott and George GrenveTy a builder, the original kdeCa 
and whether the covenants are fuihciently performed ? 

Another point has been made on the circumllances of fraud 
and miibehaviour in obtaining of this Icafe, the defendant bein^ 
at that time a committee-man ior letting the city lands. 

It appeal b thefe were very old houfe?, and that the city had 
an intention by their committee for letting the city lands to let 
thefe pteinilleb in the year 17^4, an order thereupon was made 
to lurvey the prcmifles on the fnft of and it was reported 

they were much out of repair, and proper for a upon tug 
leaje. 

The utmofl term allowed for repairs is one and twenty years, 
but the city aic nut bound clown upon building hnfis for any cer¬ 
tain term. 

The propofalo for taking a reputing leafe were rejcAed, and 
fame to nothing. The* confi'lei ition of thefe houfes was taken 
upagiin in 1736. Mr. Ntij^y who was then of the committee, 
was appointed to iufpcfV. 

The 3d of Nerntnibefy I73<5, a report WMS maile, to which 
was a party : in purfuant'* of an order in May before, that 
the inlpcdlors were of opinion the houfes ought to be rebuilt, as 
they arc in a very Kid and ruinous condition, and to w'hich C 5*3 3 
report Mr. Nafj figned in the liill place, on the 4th of Niivembrr, 

1736, an advertilcmcnt was oidcrcd to be put in the publick 
papers, that the prcmifles were to be let on xn building Lafe oi 6 l 
ycMrs. 

Every one of thefe acts import in the ftiongcfl manner a 
building leafe. 

Mr. G< orgd fji tf.rwj offered to give the city a 1000/. fine upon 
a 61 years leafe, and that propofal was accepted, and he was de¬ 
clared the heft bidder: after thit. a draft of a leafe mms prepar- 
jcd, in which weic thefe w'onls, the It floe to ncvi-build the pie- 
mifles, or any pari thirtnj'i, but it appears that the words, or any 
part theteofy wcie ftruck out in the draft, and left out in the 
original; the leafe was to be approved of by two of the commit¬ 
tee-men, and w'ab fo accortlingly, by Mr. Heaton and the dcfciid- 
aot Nafi^ 

Afterwards this leafe was executed on (he 8th of February 
173<), and thofc woids , e; <7vv /> irt thereofy being left out, proves 
they liad been under the conlidirat'on of the whole conimiucc, 
and dropped by their evpicfs din clion. 

Mr. Greaves came into poflelfion under this leafe. 

'I’hc fii ft tjucft'on WMS, what is the ti uc intent and meaning of 
the covenant. 

it was infilled by thecounfel for the city of LowLfiy the menn- 
Jng is, that all the meiTuigcs fhould be entirely neiv^bmitj wlierc* 
as but two have b..cn new built, and the icft repaired. 

A lid by the counf’l for the defendant Nf', that if he buHt 
new mefluages ui the plural number, (winch inuft be two at 

lead), 



511 - CASES Argued and Determined 

C)qr<!>fl.oHsoK lead), and the reft \vere put into repair, that this is fuftident to 
t. Maih. aiifwer the covenant. 

' I am of opinion the true conftruClion is, all the meffuages 

fiiould be rebuilt. ‘ 

Mr. Greavus covenants cliat he will new-build the brick mef¬ 
fuages on the premiGes within the comnafs of three years. 

What can be the meaning of fucli a covenant? Why, lw .v,- 
build the whole, for an unhjinUeprop-j.iLn is equal to an uniuer- 
falpr pojitm, for had it been left to Mr. Gmtw/’s difcretioti to 
build two, or three, or four houfes, it would have been fo very 
uncertain, that it eouK! never be the nicanhiif. 

It was-an oi^tiftlon tiiat there was not a plan annexed to ihc 
leafe, deferibing wli.it fort of houfes Greaves was to build. 

If there could be any doubt upon the covenants, it mull be 
confidercd on the nature of the contr.icl, what does that im¬ 
port ? A building Ie.ife even Ij the term ',niy^ aVhicj' is for 6 i 
years. 

Suppofe an adllon at law had been brought, anti in that a£lion 
the city of London had alngncd a breach, tl'.at Greaves had not 
performed the covenant in new^-building all tiie premilTcs, 
and the ilcfeiulant had pleaded he had built two houfes, the p! lin- 
tiflF mail have had judgment, for building two only is not a per¬ 
formance of the covenant. 

The diiUaclion bet’wer.n a repairing and a building Icafc ap¬ 
pears by the a£ls done by the city ; on the two reports of re¬ 
pairs, that no perfoii Inul appeared to make propofals, an atlver- 
tifemenl was thereupon ordered for propofals to build, contradt, 
Vd'e. All il.is fpe.iks i intention of letting a buitdiny^ leafe in op- 
pofition to and in contradiflindtion to a repairinyr kafe. 

It has been proved by Mr. thr city furveyor, that on a 

repairing leafc, the city of Lund n never let but for 21 years, but 
if on a building le.ife lor 61, or more, and then all the premiGes 
fhali he new-built. 

But what greatly ftrengthens tlic cafe, is, the iuferrion of the 
words, or any par! th-^c,fy in the draft, aiul their being ftruck 
cut afierwnrds, wlih ii liiews llte city of London ftw this w'ould 
be an evalion, ani llriick out thele words to prevent any mifap- 
prehenGon in the fenfe of tlie leafc. 

The defendant is now contending for the very thing which 
the city difagreed to, .utd difanpruved of, before the leafe wa^ 
executed. 

An obfervation has been mm'.c on the p-irt of the defendant, that ‘ 
there is no mention in the udvettifement thatrt//the prcmilles were 
\o be fiew-luilt ; but to be fure die true coaftruclion is, that all 
are to be new'-built. 

The next t]UCllior. then will be, whether that has been perform- 
ed ? 

Pulling down I a'-'fi f'f opinion it has not; for all the defendant has done, is 
f ihefop-iiid to build ;/»'4e/Iw/'Jr, an.I lo repair the old; and though it i.s 

a 'Cty large repair, for he has pulled down the fore ind 
b'’ b.ick frqn'.s, and new-built them, and that vvhat are diicfly 

iiivi -liwii , liar they v«ri often drop down afterwards. 


left 
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eft are party ivalls, yet this Is very different from new*bttilding 
of houfes, for notwithftanding new-fronting houfes, they very ’ * 

often drop down afterwards, and, therefore arc not ctjnivalent to 
houfes entirely new-built* 

A great deal of evidence has been read to prove that this is a 
fub'laiitlal repair, and that the houfes will be as good at the end 
of 6t years to let on a r«.palling U afe, .is if now built. 

The witnelTes vary, and it i^ diifu nit to itconcile them, un- 
Icfs t ikcn in the fenfe in which it i& iwoin and explalnotl by one of 
the witneflbs, who fwear> he con'd h.ive budt .ill tlufe honfob for 
a hundred pounds a huufe, provided he w i. not tied co i pio}>ei 
thieknefs of walls, &3V. and 1 believe he might; bur tluiu/l. Mr. 

Gun vs w.ib not cotiilncd to particular diMionfuma, 't mufi 
bo mideillood that the whole ought to be built in a propu work- 
njan-like manner. 

'The next quelfion will be, what kind of decree I ought to 
make; it was inliibed at the beginning of the caufc for the 
plaintiffs, that they, are intitled to a fpecific perform.incc, and 
that the defendant mull rebuild all the houfes, which by ne- 
ceffary implication will import that the defendant mufl pull 
down all the hoalrs which have been only repaired, and new* 
build them. 

It wab objerted on tlie part of the defend int, that the plaintiffs 
arc not proper to come here for a fpecilic performance, but 
ought to be left to their a^llon at law. 

The objeclion will not hold, for upon a covenant to build, Uponatevc- 
the plaintilf; are cleaily infilled to come this court for a 
fpecific pertormancr (i), otherwife on a covin.mt to repair ; for clrarly iatitlrd 
to build is one entire f.ngk thing, 'd if no* done prevents that to come into thia 
fecurity which the city of LotuLn lus fur the rent, by virtue of uh^plriform-' 
the Icafe. 4nce,ethtrwife 

Hut the mnfl materi-d ob'e^Slion fir tlu d f* ndant is, tint the ot» sovenantto 
court lb not obl’gtt! to decivC a fpecific pirun imue \vl ere it will 
be attended with great lots md Inrdlliip to one of tl i partie*, md 
though not fpecifically performed, yet ihe di lVnd.it.t Ins l.nd out 
liooL at leall in the rcpaiis, and ineiefore to be fuie, li.. put 
them ill a very good condition at prefeiit. 

Now, if tlic defendant wis millaki'n in the L’life of this co¬ 
venant, or peth.ips his even knowingly ev.ided ir, flill it w'ould be 
bird to decree a fpecific performance, .nul fu< h a deirec loo wMuld 
be comriry to the gotid of the public, by pulling down houfes, 
which from the ciidciicc chiefly appear to be in fuch a good 
condition, as th.it they may dand a<great niunWr of years*. 

It would be of no ferviic to the city of to make filch a 

dtcrce, for all ilxey vynt ib to be compenfared in damages, and 
then fore the court ought notio make a decree for a fpecific per¬ 
formance. 

13 ut then it has been faid on the part of the defendant, if fo, 
there is no occalion for any other decree in court, but the 
pUiutilf ihould be left to law*. 


C s*^ 3 


(i) StJ w/c Lucat V. Cammerfwd, 3 B\q^ Cbu. Rep. l66. 


You III, 


H h 


Now 



jt6 

CiXytfLovBW 

V. ViASH, 


The ejrcluilJnc a 
member of the 
tommiMce of 
city Itiivls ikom 
bcin;' a buyer or 
afiUer i>a good 
rule as It pie- 
Teats fraud. 


t 5*7 ] 

The court, in- 
itead ot d' eree- 
•ngafpcei/jcprr 
forminceot the 
rovciianta in 
the Irafv, chofe 
lojnve leliet by 
v.y of mqun/ 
oi dlinages be- 
fniTayiiiyi ind 
dirt c1t,d ai( if> 
(lit acutidinj^’ly. 


C A S £ iS Argued and tJeternaned 

Now though this is a covenant unperformed, and runs with 
the land, and will affedt an afllpncc, yet if the breach was made 
before tlic aflignment it will not aflcdfl him (i), and if an aCtioii 
were brought againft the reprefentativos of Greaves, then they 
mufl come into court agaiult Na^j for an indemnity j and tliis 
would occafion a circuhy. 

So that the quclHon \'i ill be, v bat the relief is 1 ought to give, 
whether an ailbn), or whether 1 Hull direct an iflue. 

I fhall not dhvi^l an aflion, bi'caufu all proper parties are 
before me, tht rcprci''‘iilative cf the original hike, and the af- 
iignee of the k.ife, but 1 Hull f rdtr an jdue. 

It is evident to me, that iliii bafe has been obtained in an im¬ 
proper manner, taken by Mr. Greavts as a truHte only for the 
defendant Mr. NaJ/j, and appeal’, to be plainly a beneficial Itafc ; 
hir. Gn :ws dies before the ilntv yens expire for building thefe 
houfes, ind h’s adii iiiillrator a<li pis this leafe, for the confide- 
ration of five ihnimgs onlv, to Mi. 

All tlie other circunillanec«. Hiew that this was taken oiigiitally 
for Mr. NrJ?t\ benefit, be'caiife no body can imagine Mr. Greaves’s 
reprefentative would hat'c affigned it over for to fmall a coufi- 
deration ai> five llullings, if Mr. Greaves Iiad ever had any bene¬ 
ficial intcrcfl. 

Mr. likewife Is a member of tlie committee of city 
lands, ami all commitfce-nien arc exprefsiy excluded fiom being 
a buyer, or a feller, which is a good rule, and hope they vill 
continue it, beeaufc it prevento ft and and collufion. 

This svas a fchenie of Mr. A'i^ ro increafe the teim to 
years, inllead of a i, and yet to do nothing more than repair, 
notwithftanding the term in the leafe is trebh d ; and though Mr. 
iVa/^ has twice under hk hand n portCil they were In .i vi ry batl 
and ruinous e'oiiditioi), ftill he has ihougbt pioper to examine it- 
nefl'es to prove they wcic m a good coiidition, and fit to be re¬ 
paired. 

1 Hull give more ciedit to his onn report than to his wlt- 
nefles. 

'rhe relie'f mnfi be by way of inquiry of damages before a 
jury; and I am mor** inclined to this, than to denet a fpccific 
perimmince, hei aufe it app< ars upon the d’fpute of the extent 
of the buildings, tint tin re was fmnul committee* M'uh sJfr, 
Da,It I the ft>tves‘'r f^'e ci'y '•/ i.o'ui'V, at the head of it, viewing 
the lepairs, while the woikiiv n were* t'tqHoyed abrut it, and yet 
made no obie^iirn t; hir. (n going on, and ihcieforc are 

too late in eoit)!'»g here tor ,a fp-eifie peiturmaiicc unlcfs they 
had brought a bi'I rtctni’y atnl InimMiiati ly after this furvey. 

Jjoid Ha.uiiinL’ dire wit il aa ..le.e to try wdut damages the 
mavcr, coniinonahy and tili/ens oi Louden have fullaintd, by 
the Tkon-perform 'iiee of the ci'ven nits in the leafe to Mr. 
Grer'vr, and apnumied the city of Londan pi untiils, and Nnjb 
Jilonc tlefeiulanr. 


/i/wf’f, S'ushzvari y, S litb, j 

i2;i. 


(0 Vt h f’aJiiit/tt V, a'tte 

,Y®I, 546, 1548. L’ e at,! r.S nf $! 
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in 


the Time of Lord Chancellor 


Hardwicke* 


1 ^ * 

(Scdfi'ty verfus IVaifon^ March 21 , 1747 * It came before tise duft Cafe iSl* 
on Exceptions to a Majier's Report, 


T H E firft exception was for not allowing the fum of three Where a ere<li- 
hundrsd eighty one pounds, being tlte furplus interdl be- [x*i.endi*i:S^*hy 
yoiid the penalty of a judginofit ( i ). tkgit, he hold* 

^ufujgut d^^uwt 

/atiipufftm fuerit, and at law rhe debtor cannot on a writ ad timtfutendum infift on the cretiU(>r*s doing 
more than accoun: for the extended value ; but if the debtor cane* here for relief, the court will give- 
it him, by obliging the creditor to account for the whole he baa received j but as he who comes fhr 
equity mult do equity, wiJ direA the debtor to pay intereft to the creditor tliough it fltould exceed the 
principal. 

A credimr is not confined to the extent of the penalty upon a judgment, but may carry the computa¬ 
tion ofinterclb beyond it. 


It was faid by the plaintiff’s counfel, that the creditor is in» 
titled only to the extent of the penalty upon a judgementj and 
that he can carry the interelt no further. 

Loro Chancellor, 

x\t law, upon a judgment entered up, it is the dehitum recu- 
pcrcttim^ and the Hated damages between the parties ; but if the 
creditor does not take out a fieri facias againll the perfou of the 
debtor, or his pcrfonal eftate, but extends the lands Dy elegit^ 
which the flieriif does only at the auuuai value, and much be¬ 
low the real, the creditor holds quoufque dehitum fatisfalium fuerit^ 
and at law the debtor cannot, upon a writ ad esmputandumy infill 
upon the creditor’s doing more than account for the extended 
value j but if the debtor comes into a court of equity for relief, 
this court will give it him, by obliging the creditor to account 
for the whole that he has received ; and as a perfon v.'ho comes C 5 *® 3 
for equity, mull do equity, will diredt the debtor to pay intereft 
10 the creditor, even though it fliould exceed the principal (2) j 
and 1 remember very w'cl! upon ferjeant Whituhr'i infilling be¬ 
fore Lord Chancellor Cowper^ that this w'ould be repealing the 
fatute of Wefminjier^ his Lordllup fald he would not repeal the 
llatute, but he would do complete juftice, by letting the credi¬ 
tor carry on the intcrcfl upon his debt, as he was to account for 
the whole he had received. 

And the fame rule prevails in this court, vi'hcrc a mortgagee Whereaiwrt- 
has tacked a judgment to his mortgage, he flml) not be confiired Eas«hastack«4 
to the penalty of the judgment, but fhall be intitled to intereft h/s'nfJnga^ 
upon tlte debt fecured by judgment, though it exceeds the pe- he fiiaiiAotbe 
nalty, dowuito the time the principal is paid ofFj and tlierefore 
hisLordlhip allowed the defendant’s exception, jud7mL*t,b»tU 

Intitled to inte¬ 
reft upon debefecured by judgment, thoush it exceed* the penalty, 

(i) This doesnoi appear in Lib. (i) Sed lide Brmltp v. Geodert, ttnte 
1746, tol. 701^. I vol. So. note 1. 
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Ottsrikr V* 
Wat«om. 

A tnortpgte in 
foflftifion i!> not 
ttUItged to Uy 
out monry juy 
tur hei tii«n to 
luep the iftete 
in n<ce(r»y 


Lord CSiancellor faid, that a mortgagee in polTeflidn is not 
obliged to lay out money any further than to keep die eftate 
m neceflary repair i but if a idoytgagec has expended ary fum 
of money in fupp»rting the right of the mort,;.igor to the edate) 
where hi> title has been impeached, the mortgigec may cer¬ 
tainly add this to the principal of lus debt, and it Ihall cany in- 
tcrcli. 


repiir. ' 

He tnny aSd to the piini^ii al of hit lUbt a funi rxpendui in fupport of the mor'g'';or** ti I" whete 1% 
i( jjnpejchtd, and it Ihill cany mtereft. 


A mortgagee He alfo faid, a morigigcc fliJl not be illowed for bis trouble 
Ihall nolle jp receiving the lenis of the eilato himfeU ( i), but if an tftati 
t»nakin*w-* hcs at fuch a diflmce from the pine of his it fidence, as he muft 
ceiving the tents has e employed a bailifi, if it had been his own, he fliall tl n be 
ofthe cftite allow'ed Inch fums as he has pud to a baililF, to rtceue the 

nimieli; Imt if f 1 ^ 

theeft4tr litaat TCntSof t.llb cilut. 


iiich 4 d<ft mcr 

*s obligei him to employ a hfl tu re eive tbeir, vfaat lie paid to th«. bai t) /hall bi allow ed. 


(1) liotutben V. Hcclma r, i f’tm 316 Stench v Litton, iip*e 2 vol. 120. 


Cafe 182. 


JCv la* If RuardSf June 18, 1 “ jy. 


A father by will 
appoiiiuihi wiie 
guatdi»n ot his 
eldeftfoniillai. 

A petition on 
the i.'tant't bw- 
tialt to cdsArm 
her guaidiin, 

tl d CO b' |ultififd in what the ihould ricpenu fcii hi^ mi ntcnanrr, A a n/hru v Jif ri/tt n a iijiamm- 
tmy guontian of tht eeurt i mjitimtif it m tin fumnaty u ay, n Jtiiii £ it to a Aujtir to ajitrim/i lit al~ 
imtsmn J»i iijfitnt'i tMiA/Maini., u LJl u mtij/uiy far tin 


T IJ R father of the petitioner by Ins will rppoints his wife 
puardun of the petitioiKi, his thhlt Ion, . id likcwilr 
of his ftconJ fen, till their agts of twePij-ori rd .llcwt, a 
maintcnaiite for the fscotid dunujj lus inta.icv, 0 n uom iv»r the 
cldtll. 


A pet’tion uas picft-ired on b..h.ilf of the cld^ft fon and in¬ 
fant of eight ytara of .’ge, to tonfirni his inotlur gu.irtinn, and 
Unit foe might be piilifitd 111 wliat flie fliouid expend in his 
- « mumeinntt, .i.kI pi lys it nuv bt rdcind to a Mailer, to coii- 

^ ^ ^ fidcr of a proper allow ance tor the nif.uit*s mannenante aud 
cducition. 

Lotto CtlAVCFl LOR, 

hir 'fe/ijh 'Jiljfi W.1S the firfl judge who wxnt fo far in this 
fummaiy wayto direct an ..llouance for nvzntemnce *, before 
ills time the court would do mi inoie tli.iii apjioint a gpardiaii 
in ftic.ige, till tils jtifaiit li.ul ..tt uiuil Ins atie of i j ; but I know 
of no iiiAatut, wf.cic tlicrt i» a tclwnuntaiy pu.nuian, that the 
couit haie in this Jummary way cnnOimetl the guardhuifliip, 
tir fwiir It to a M.iilet 10 .h\tttam what f>iall be alowtil to the 
giirtl in, for tJicnifaiu’s mnnu nance, and thotigln a bill ntrtl- 
faiy for this purp<>fe(i) 5 bui at tlie Attorney Otntral’s rcqiieft, 

(t) 9 ut/fez ? V'. 120 Co LUt, vol. n. Expaite If bitfidd, litd 315. 

$$ b, », 111 tidliL V. iJi Cofia-iMU 2 
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99 the application appeared to be a very reafonabte one, his Lord- 

fliip ordered the petition to (land over till the next day of peti- «**■•* 

tions, and in the mean time to fi|arch for precedents. 


Ex parte Edwards^ Jt^u l8, 1747. Cafe 183, 

T H E mother by her will appointed Mr. Ru£ell guardian tnothet’* 
to her Ion the petitioner, till his age of twenty-one. >(>pninnT>e;at af 

a gttiftlkntohet 

ton hy will li void, the Astute confining th; power of eppoincing a ttiUmentary gWiWdian to tS>e tattrcT 
duly. 

An application made now to the court for maintenance, and 
in cafe they fltould not approve of the guardian appointed by the 
mother, th.it a new one may be ailigned. 

J.OUD ClIANChl.LOR, 

The flatute of 12 Cha. 2. cJj. 8. confines the power of 

appointing a tcjiivnentary guardian to the father onlyy and therefore 
the appointment by the mother, of a guardian in this cafe, is 
abfolately void, and the infant beii>g of his age of fourteen^ 
chofc a guardian in court (i). 

(i) With refpe£l to the learning on notes, ii, la, 13, 14, 15, and l{^, 
guardianlhip, vule Harg. Co. Lilt. 88. i. 

On the Petition of the Marquis of Potvis in the Ctuife of Nicboih Cafe 184, 

Muynardy June 18* 1747. 


T he late Marquis and the petitioner joined'in mortgaging 
an eflate for fecuring twelve thoufand pouiuls borrowed 
of Sir Charles Gunter Nicholls deceafed, with intereft at four and 
a half per cent, but there was a verbal agreement, that if the 
mortgagor paid the intereft for every half year before the third 
quarter beennic due, that tlic mortgagee would allow him an 
• abate of half a per cent. At the death of Sir Charles Gunter 
Nicholhy there was. a confiderable arrear of intereft, and the 
mortg.tgor propofeil, if the defendant, the truftee for the plain¬ 
tiffs, daughters of Sir Charles Gunter Nieholls, and devifccs of 
the twelve tliouffmd pounds, woitid agree to take fourprr cent, for 
the arrear of intereft, that the mortgagor would be bound to 
continue the mortgage for deven years; upon this pmpofal it 
was referretl by the court to a Mailer to fee if it -was for the be¬ 
nefit of the infants ; the Mafter reported it to be foj and that 
report was conffrmetl, and afterwards the intereft was regular¬ 
ly paid at the end of every half year, before the third quarter was 
lapfed, to the lute Marquis’s death. 

'fhe petitioner having been entangled in a great many per¬ 
plexed aftairs, has fuiTered the intereft to run confideiably in 
arrear iliice, but now offers to the infar.’s guardian and truflce 

11 h j to 


a a -—• 

and an tiaif^rr 
t*»f. with a j>ro> 
vifo that if the 
intereft be paid 
after each half 
year befute three 
i|uarttfr<i af a 
year become 
due, the mort¬ 
gagee wijt ac¬ 
cept of tourptr 
ctnt. if the mort¬ 
gagor faila of 
paying the in- 
terett at the ap- 
{Kiinied time. 

It eaMKM it rti 
/(M'l'rf w tbit 
(surt, 

c *520 3 
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Ntcttox,x,< V. 
MAtNASS. 


Whric » noort" 
jige IS made with 
» refirvition of 
tout ptr ««<» 
Inbirrit, and a 
pruvifu that} on 
non^iWiBcnt 
thetcof vkithin a 
crrlain time at- 
urik >sdur« the 
niorti sgtii iiiall 
pay hvpj V'i! M 
liM df a ntn ir e 
p*R<r, and rt- 

iitkiitl It in tfuity. 


CASES Argued and Determined 

to pay the arrear of intercft at four per cent, and as an equivalent 
for the other half per cent, intetcll uj'on mtereft, to be computed 
fiom the end of each half ycarj the fimplc intercft and the m- 
tereft up mi inicrcft amount togc^rher to a tliouland and one pound 
cltven ihililiigs. 

One of the mortgagee’s daughters is dead, and the whole 
benchi.ial intereft la the twelve thoufaad pounds vtfts in the 
furvivor. H, 

Itwaspiaycd by the petition, W’tth the defire of all parties, 
that, to favc the e^pence of going before the Mafter, this fum 
may be ordered to be paid to the uifam’s truftec, on or before 
the 22d of July next, in lull of inteicft due to the 22d of De¬ 
cember laft. 

I do not fee how I can make fuch an older, as an infant is 
conccriKtl j for as the moitgagc is at foui and a half per cent. 
with a provifo, tliat if the iniciell be paid after catli half year, 
before three quarters ot a yeir b,co*ne dui, the moitgagec will 
accept ot foury>e/-/■(/./. if the ivnrtgigo*'l.ul, of pajing the in- 
tcrell at the appointed time, lit taiinot be iclieted in this 
court(i), any more than on any other compofitioii between par¬ 
ties, bccaufe the abate of hall /•/; cent, by the moitgagce was 
for p-oinpt payment, and the tains of the agreement not being 
complied with, the moitgagcc aiul hi^ repuuniative aie Intitlcd 
to intcitfl at four and a hall />,/ ,////. hut it the moilgagc Ind 
been made, with a reftivation of four pi' ctiit. intercft, with 
a prmilo that upon non-pajmeiit thertoi, withm a ceitiiii time 
^aftcr it is due, ilie mortgagor lli.ill pay fivc/ri lent. futh prosilo 
would not be good, and ha> been d,ttimimd levcral times; be- 
taufe where the naeitll is to he incuakd, if not paid at the 
day, that is but as a /. .u nepu ..r, and iilitvablc iu equity (2), 
(I'idi Fin. Ah title JMut'.. 412. Iftttr HI.J 

Lotd LfluHiC hn refentd it to Malli'r, to fee w'hether the 
pvopofal made b; the mortgagor, would be foi the uif.mt's be- 
jjcht. 


(0 V. Viec. Cba. 160. fa) IhVtiV. //'/ ,2 f em. z‘fj Shidc 

n v. Uarlbiuii, l !’• V/ 6^2 ll v. Paiilit, 2 f~ti j. 316 3 Ii<n . M/t-* 

JU) hb 6 *h. Barn U/a Rt[> 4Sl j’s- I'n'e Hullifn*, v llt^ «J, l Fi'n, 134. 
nu/oiis V. lijiat, $ Butt, 1374.. Brti i L 161. 


Cafe 18'. 


Amn. Jit :- :8, 1747. 
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A M 'll I’s 'f- 
’iir* of whit .'Ji 
il u to 1 'iMirt 
/e t ir|'miin,il, 
»n><if(l ti'd 
CO), , \«i, (,'in. 

' «iit ni'l, «n(l 
1 , til Ki u It r “ 
ni’nu’L etfuli- 


I N the year 1707, upon a bill of for^’ilofurc, il was referred to 
a iVIaller to take an account of wliit w is due to tin mort- 
g’gce for prineipd, inttieli and <olK, and the MafteT> itpoil 
was conlirmed ni/ ; and by th,. icgillei's minuter, at i lublequent 
foal in ♦he fame eaui'e, it wms taken dow n cdir t I'fji.te, hut never 
cnttied; the legilUr it*fufes to enter li now, and the applica¬ 
tion i> to the (Oiirt foi an oidci dt n.w. 


t ijiiert fr.ll in 

Hii t mi c ui tjfees dsw ^ tfiif a^/e' **, but mti cii*ercj, «a tl 

Il ) 1 i ,'i 0 ,i< I It 


1*^1 ft .iJutiOjfo dnb, an»pli«a- 
I-OilD 
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Lord Chancellor, Awoh. 

To enter an order nunc pro tunc is a motion of courie, where To enter «nor- 
tlie party intitled to the order comes recently; but I apprehend i** 
after a length of time, there ought to be notice of fuch motion} ewrfe where 
and whatib prayed now goes Hill farther; but as it would be very 
hard at this diftance to open a forcclofure, I will give the other reecntiy^birtaf. 
fide in oppoitunity of inquiring in the office, to Ice if they can ter a length of 
make out the mitmte in the regiiter’s book, to relate to fomcotlier 
matter in the caufc, and not the to foreclofure* fuch 

In the courts of law, for inllmce in the Common Pleas, where 
a recovery has not been entered upon record, if it appears by the 
minutes in the prothonotary s book that it waslulrcred at bar, the of Common 
come will order it to be entered; but then it mull be with a pro- ***'^** I’*® 
vifo, that it docs not prejudice any fubfcqiient purchafer ; the fame 
in the cafe of an old judgment, they will order it to he entered appears by the 
up, but fo as not to afleti a fublcqueut creditor; and therefore if protJionoary’k 
in the prefent calc it Ihoiild appear on further fearch that it was fuHpiei at 
the order k^C, v-huh was made abfolutc for confirming the Maf- court vrfll 
ter’b leport, Illiall then ditect according to the prayer of the pc- teieJ,**w?th*r*" 
tition, piovifo ltdobj 

not prt judiue 

any fublc.(,acnt purrLal(.r. as loan old judgment* 


veifus 25} * 747 * Cafe i 85 , 
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I Nttrrogalorifs were c\hibitcd by the dofiudant for cx-a( law 
amining to tl>c ire (lit of one of the plaintiff’s witneffes, notiiiu^^y^" 
withltanding publication has been paffed ibme time, and the neral (.reJn; 
caufc vi'as to be in the pauper paper at the R'>l!s on Saturdtiv orhcrwjiV 

* * * * in equirv, for ae 

***''^* th< wiriuli there 

c Minot 1 m. pre¬ 
pat "d to defend every particul ir aft.on ot his life, not knowing to vibat they intend to t xaniine him; 
ynt, cm in examiiiatiuii heit, he ma/be able to anti* ct y paiut-ular kisa’-i^e, as he has tiiae Liiough to 

tviolltd It. 


If ilioe iv sny (uch diftioftion between the examination hire, an.l at law, with regiid to 
e" <iiMiu>iu ij to the t.red.t ol vtiinclTes, being told by an cxpeijciiccd ]ta£b)l(.r, tkit they au gstcJil. 
h.K, a Lli a, at 1 its. 


Mr. C/'t//, for the defendant, moved for liberty to exhibit 
interrogatonci, an I for a commilUon for exam ii.nion of this 
witnefs into >c, but produced no affidavit to lupport the 

articles. 

Loul eVa/v/i cZ/c/r thought an affidarlt ne. i.ffary, and faid, tho* 
at law you c.iu evunine only to ihe general ercJit, yet it is o'her- 
Wife in equity; for at liw tiie witneL cannet be piepaicd to de¬ 
fend every partuulai afUon ot Ins Hie, a*, he docbuot at all know 
to what thty intend to examine him ; but upon an cxamitiaiioB 
in this couii, he may he able to .mfwcr any particuhr charge, 
as he has time enough to rccoHciSl it: il •.iicic is any 

fuch diftmiflion between the examinations here ai.d at Jaw, with 
regard to the credit of witnefics, becaufs Mr. Cupfer, a very 
eminent and experienced praihfer, told me, that examiuatio;)^ to 
the credit are general here, as well as at law, and the form of 
the interrogating articles are fo in this cafe; firft, that the vit- 
zieL is a ocrlon of ill fame, and not to be credited; focondly, 

Hh4 that 



C A3 £ S Argued and Befertntned . 

Ott.% T. that he piijrs no regard to the nature of an oath j and in the fame 
• WATfyir* manner tlirougU the fevcral 

Lom'Chancellor denied the mmion* bccaufe the plaintiff comes 
too late after publication, and the caufc was already fee down in 
the paper. 


Cafe 1S7. 


Ptarce verfus Grove^ 'June 25, 1747* 


liie'cottit wilt' IVAttoTney General moved to amend an anfwer, by 
* aVjL ftriking out the ofler of the defendant’s bringing in his 
a^naana^wer into hotchpot, upon a mifcompuwtion of Uic father’s 

by Artlunif out cftatC. 

«f it the admits 


£(m ofataA (1), by which the plaiiuIlTwv.iilJ be deprived of the benefit of ihii evidence, efpecially as he 
dues net fwoarhe araafurprued into tc, or iii advtlcU in fitting it forth. 


C 52J J liORo Chancellor, 

Whatever may Iw the right of the parties, it is impoflible to 
ruder the defendant to amend his anfwer in the manner he de¬ 
fires, for it would be of dangerous confequence. 

It is true, at law they will allow you to amend, but it is in 
matters of form only, Jtcre it is an extreme dificrent thing, for 
it is an ad minion of facts, as, that thirteen hundred pounds ad¬ 
vanced by the defendant’s f<i,ther In his life-titne, was a full ad¬ 
vancement. 

^ And though, if the certainty of the fum appears, a child is 
not precluded from the rclidue of the orphanage iharc, if he will 
bring the fum before advanced into hotchpot, yet he may be 
bound by any agreement between him aiul his father, that this 
money To advanced Ihould be In full, and bar him of the refi- 
due of his orphanage fliare. 

It would be fl range therefore, to ftrike out thi^ adnuHionj and 
deprive the plaintiff of the benefit of this evidence, when the de¬ 
fendant docs not fwear that he is furprilcd into this admifiion, or 
ill -advifed in felting it forth. 

TKf: early h not ^ dillinguifh between an admiffion of a fatl, and an adraini«m 
biMindby an ad- of a confcquence in law, or a confetjucjiee in equitv j if it had 
aifiionotacon- party would nothaxe been bound by it. 

iequeucc in law, » r / j 

•r a conf quence 

til Lquuy, far the court h to judge of the l.uy. 


There are feveral admilfions of jrartles where the defendant 
has been miilaketi in his point of law, and yet fhall not be bound 
by it, becaufe the court is to juiige of the law, 

Thou;;^' the ' A< in thc t: tie oi vi Ipocial verdich, if the jury make a wrong 
a conclullon, the court is-not bound, but will judge by the fack; 
ou in a tpejcbil as to a writ of error, where eiaror in law is alhgiied, and the 

veTtfi''9t, the '' 

court will judge by the 

(a) rJas irhttfio't V. f^'uurteit, auti 2 vol. 291. Pa.tetfon v. yiau^htert 
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defendant comes in and admits the error, yet the cotift is not 
bound by the admiflion, but will d'“termine according HA tlwdr 
own judgment whether it is erro%in law. * 

Lottl Ilardwuke denied the motion. 


prAitet V. 


Amrt, June 27, 1747* 

A n account wis now depending in the caufe before a Mailer, 
the plaintilV odcrcd to read, as evidence before the 
fader, the deporuions in a former caufe, wherein the plaintiff 
and the defendant were parses, whith he lefufed to admit, un- 
lefs an order of the couit was obtained for that purpofe } Mr. 
Jivaits moved now for fuch order, but Lard ChanceUar denied It, 
hccaufe he would not put perfons to unneceflary expeiice by 
fuch ippltcaiiyns; ami laid, the rcafon why you c.mnot road 
fuch evulenco at the heaiiiig without an order is that every 
caufe before the court is an intire proceeding, and determined 
for the iro!l p rt in one day, lo that unlefs you have a 
previous ord'r ir i* a fatal exception 5 but before a Matter, 
partus go on de dit m diem^ and he has an opportunity of judg¬ 
ing \v herhei he ought to a<lmlt the depoficsons to be read, or j£ 
the Matter flioaUl be mittahen, you miy take exceptions, and 
thertforef there is no ottafiou for the court to make an order 
in ir. 


Oalc 18B* 

[ 5*4 3 

The court will 
not malcQ aa 
ordrr tipoB » 
inaftt r to admit 
de(MAtionk 
ttken in a fi»- 
mcr cjuifo be¬ 
tween the fame 
p trues to he 
re id, as it U 
putting paticr 
toiDunnei.eflari' 
ex,>(.'ice, the 
proper couif* 
bt iiig to t ikjr 
CX^CplIOMs. 


Hinvj vt’ifus Htnvs, June 26, 17'17* 


Cafe i8,j. 


LJl Jlitiuff the teftator s giandtathcr, being feifcd f', h®*? 

.. ’r 1 T- T, « ■ 1/ J iV.iU. 165. s, 

t a n’oi ry or the minor ot Dcu’n-Bafrnf in AJ/d- c. 


^^■2) R U 

in fet of a moi ry 

dfeltXt dtviffd this nioitt/ and all othfrhis manors in Aiddit- ^•i/.d«’vife jH 
yrv, unto }t' ff tt V’Willwill, CaiUon, Andrew, rrW'fho- h!! wThiJorm 

ni is H iiio, tht f I t}»d i lanll-s ta be divided htwti.n , c./V. j lO/*. 

than^j 7 j,in ,nidjhau it'’-e, a. Ututn*^ in lOuu.iiTty and not as pint- th<.<r hur. «ia 
tchanti, with ike of Jutvivaijhtp. to*trVivrJr/ 

brtw rn them, 

flia’e ind flurc alike, « 'c int. in commop, at 1 not as joint tenints, f»,/b liMpt oj fut'hforJe,if. 
7 'hc court wa ot opinion, 'hp utl.tnr m n , 11 any ot hi> lour childitn ditd bitoie iweiitv-uoc, i. 
Ihmldgo to the lurvivor , hiving uitti tn i in- word, in the precedent ci.ult. uiatin, lo hi. pv.lonal 
eiticc, andgivinth beuetitut lurvisorlhiptlii.ie, 11 1 illrrdiedbetore twciiiy-one (1^. 


The priiicipal qn-'fl ion w i., V/luther by the devile to his 
four children they look as, jnii.tei’ants, ora Miancyiii common 
g. ucr.ilJy, or with any, and what contingent limitation over as 
.0 th-ii leliwcl.ve ttiarcs. 


{1) yule Lsrd Bin hv v iirl 0/ S'lffilit 
1 P W. g 6 . IttaLr v. Ci'rVei, 2 1* VV. 
2S0. Sft'tt'trv Fkiiiip^ 1 /t^. elb. 2y», 
PI II. 1 P. W 97 I'ru, tl V. Punont, ante 
avol. AL/'js V. 21/«A., ;>f// 6 i 9 , 
* 2 +. ir « V iLunl, 1 f~j 16 ^. Rje 


V. fillip 3 Burr, 1881. JLt / f Sal'fi'trp 
V iMmbey Amb. 3'3, Fthukx v. hilndct 
th J. 056. Fit hr V. Ba\h*uu, I Bn, l.ba, 
Rip. I 18. V. Sill id. t, 3 -Aid. 

Bp 2 1j» 
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C ^ ^ Arg^A «fi4 X>ete»RS4e4 


V. loKD Chancellok, 

«T»UeSJt*iean» gfcncral rttlci infifted on at^ true, for afirtainly joinf- 

AKpiHiil joint- favoured here, becaufe they introduce inconve- 

iip^ocy, u It i« nient eftates, and do not fo weH provide for families, therefore 
court leans againft them, and fo, I believe, do the courts 
cMru of ijw of law now, chough they fa^ cured them formerly, and the 
ground upon which they went, was the multiplication of fer- 
dira twf^iy. under the old tenures, but the (latute of 1 2 Crr» 2. r. 24. 

r *525 j 1. has reduced the federal forts to focage tenure only. 

Where the woidi Another general rule is, that where a man has made a de- 
^wwJitontM uiUf^with a great number of words that may feem to 

thuthey cannot clafli with one another, the court will put fuch a conftruftion 
reconciles, ^3 may nnkc them confident} but if they are fo inconfident, as 
«:j*ea°"hoft'* that they cannot Ihind or be reconciled together, the court mud 
woraktiiai are TCjC^ thofc wolds cli4t are lead coufiftenc with the intention of 

Icaft confiflent tjjg teftator. 
with the inten- 
tKia of the teftitor. 

The wor4» Hcrc his Lordfhip recited the words in theclaufc} this is a 

S 7 . 4 .„T devtfe in fee to all of thtm ; iquaHy to h dividid imports a t'*- 
tenancy lo com- nancy in common maw ill, if ilu re w cre no more w oids (1 j, Init 
inoninawiii, here afc Othercxpieffions which makeitdtU drongcr, at tf/in/tti 
tit eommoNf ’vobteb are mt as foittt tenants } the lad wmrds ate wttb 
htuefit of Jurvimijltp^ and tiiii creates the diificulty. 

1 am of opinion that thcle woids aie not fo ftrong Is to ton- 
troul the precedent wordi, lor to conftiuc it othciwifu, would be 
from doubtful and ambiguous woids, to fet afide clear and cer¬ 
tain exprcflions. 

On the other hand, to coudruc the words w'lth benefit of fur- 
vivorflnp, accoiding to the condiuclion of the pi u, tilt’s comii- 
fel, as il he had faitl wtthut hne/tt f Jut or not with 

furvivorfiiip, (though I will not fay but it has btcn done), 
M ould 1)6 contrary to the meaning of the tcdatoi, upon the w hole 
tenor of the w ill. 

'Ihc next condru£lion put iipmi it by' the plnntifi’s counfcl 
Was, that this reicra. to a btm lit of fuivivoiflnp to the fuivi- 
vojs cf the children, if one, or n>oic, dud vi thi Itjt tnm ej the 
fe/iutor, 

But this is too line a coni'lnifiion, for il is n-crc nrtural to 
foppofe that a man intend, the childun oflnschildun fiiould be 
provided for than ajot, and the ccuit luppolcs a jaxcntis taking 
care of the podeiiiy of Ins t ipIiIki'. 

It is not probabh to think he meant tint the benefit of fur- 
\ivordiip diould mexnfovivctjltp of hwdilj, fora tedator vciy 
£bldom provk’es for a liontingency in his hfe-time, for when any 
happens, he may altei hn vnll if hepleaics. 

Isot but ifno other reilornble cohllrucfion can be put ttpon 
tlicrfc words, the court ought to telort to it, as in the c de of 
Lord Jitndott ve’^iVis But I tf Suj^i'ki 1 i*. li'tm. p6. Dcvfe 
of a debt to fivcgramUhtUlrttt, fharc ai^d iharc alike, ci^uaBy 


it there anno 
xnoic wordi. 

Poubtful and 
unbigiioiia worda 
saght not to 
controol clear 
mud certain ex- 
prefliona. 


t 3 


(1) So Rt^denv /'J/ttr, pcH, 733. 
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!a thu Ti^ of XiortI On^c^or fliatiS'wzCtCX* 

I 

** to be divided between thetn» and if any of thnna then 
** to the furvivor, held to be tenants in comlnon} fot i»y the 
** words, if any of them die, hit Jhai't fmuld go U the 
** Lord CoHuper faid, it Jtouft ba intended if any of theM^ouki 
** die in the bfe-^Hme of the tfiator, for by that Condru^iod, 
♦* every word of the will would have its effect and operation**'^ 
'fheie is in another part of the will a plain inference, that 
he meant a furvivorftiip arifing among one another, and not a 
furvivorfliip in the life of the teftator: it is in the precedent 
claufc iclating to the pcrfonal eftatc, where the fame words are 
ufed, and the benefit of furvjvorfliip givin m cate any of them died 
hefoi e 21 {1) • 

This excludes the putting die unnatural conftru£iion before 
mentionrd, and telaia mejfe vuUtitur, and ib juil as if he had 
fuel, that if any of them died under 2i, it ihould go to the 
furvivor. 

Then confidcr what efleft it will have upon the conftruc- 
tion on the rc.d edates, the four children who are to take the 
porfond, take tro the rtal tllatc, and the fame words m the 
fame \m1 I, ou'^ht to line the fame fenfe; he was here making a 
provliion foi the younger chiidien, to take, indeed, as tenants 
in cojiimon, but with die btiiefit of lurvivorOiip} what benefit 
of fuivlvurlliip could he mcciul, but the fame as he intended in 
the lumvonhip of the tcllamentary part of his perfonal eflate; 
1 do not doubt but this wa his real intention, as he was mak¬ 
ing a piovifion for yourger thildrtn, and if one of them fhonld 
die, did not lutond any p.ut of it fliould go away to his eldeil fon, 
w'hicli Mould tlic. pro\ifion that M,a, clearly intended for 

the younger children j and dicrcfure lus Lordlhip dcciccd(2) 
accoidlngly. 




tf AWt W 
if AYS. 


T!rf fions vtem^ 
lathe ftmewUl, 
though ia A 
feieut claiife, 
ought to havo ^ 

the Ame fenfr j 
and at the tbftj- 
toriitceiuiealur- 
vivoritup aSoonll 
his children in 
tb<* prrfpotl, ht 
muftmeanitoifh 
in thoeeal^ftat^ 


(t) Thefe words in Tta'Ics are not in 
the Regiftff’s book tho the^ were pro¬ 
bably in the will. 

(a) ** That the (harr cf CarLtun Har's 
“ one of the vounger cinldr' n of the faid 
Aadie<i^ liases the elder in the leal 


* eftste devifed by his will to his young- 
rr thildien dH upon tils thelaid, Ckrie 
“ ton-) c]e..rh umh r the age of ? t year! 
“ v./)tlK>u( iiFiis deft'■(id to the lu>viving 
jo'ingn children." ii/jx. 1746. 

fol. 70 /. 


Elhot verfws CoL'Ur, fuly 1, 1747* 


Cafe 


T HT bill was brought by the pi iIiitifF, as the repreft nta- S t'. » wff. 

tive to a letoii I huCbuid of the tlaughter of a freeman of c i 

Jjomlon, for her fliarc of her l«ihtr'u cuUomary eftate. 'Vif. Ve *lv>iikia4 

» bt t>rtt hr 

aJmiujilcr^ to litb wife^s perCindi rfiutry it £li<sU not go to ber ntftt of kl ]> but lohi# 

• The defendant inCftcd file was fully advanced in lur fatJiei’s 
Iifc-time. ^ 

'i'hcre was another queftion in the caofe, Whethjr, the huf- 
band dying without atlnjimftring to the pexfoital e.Uic tiie wife 


(1) See Lndj Aftough'i cafe, | T, W, 
38a. liumyiiej V. JiuUem, artfe i vol 458. 


Saeen v. Btjatf, tl Fi/i Al 88. // sj. 


hod 





CASES Argued! DeCermbed 


jtiJum 15 . 

* CtlfftlMM, 


tfie time nr her 
4 etti| and the 
mhiil* pinpmgr 
be)«n£eilu»h 1 w. 


Bad in her own it fiiaU go to the nent ol kin of the wlikt 
or to the reptefenuuve of the huftnand, 
there. Lo»l> ChaNCEI 1,011, ^ 

ehriniwiicettitt This is a very clear cafe *, the reprefentathre of the wife has 
^btand by aA u<j yigjjj account of her perfonal eftate, and that point does 
not folfew hardy the legal nght of idminilliation, for though the 
aUtruMn w the eccJeHiafttcal courts arc bound by afb of parliament to grant the 
adminiftration to Uic next of km of the wife, yet tliat docs not 
d^iiH^bihiltbe bind the right in this court; for the hufband furvuing the v ife, 
*'*"* * V** t whole eftate vefted m him at the time of her death, and no 

hiXmd fdniv- couid j^fiibly be intitkd to the rights of the wife but 

mi^ibc wile, her himfelf, fo that hci wfiolc property belonged to him; there arc 
fcvcral cafes m \ hich it has been held, that though tlH cc- 
in ima iKiuml to grant adminiftration by 31 JW. 3. 

r. I (. yet thofe jkiIous ha\e bcvn looked upon m tins court as 
mere truftccs. 

Had the wife Stippofe the wife ha 1 favned the hufband, only fuih part 
liirvivid tt;e of the pi-tfon il eft itc ot I er father as b ul <'otitinuttl < hr/et m 
ptno^yeflnr mouldhive fmviwd toiler, foi whatever liclwil leduud 

Lher'i^tibtiia into poiicllion, would line bccii the hufbana’s. 
e/Ute M had 

uuttiiUKd cL^i bs aSattt would have fun ived tu hir. 

Thiaonunmakfi \Jpon the tqnuv of the ftitutc of diftnbutioTi', this court 
^iy W'As an aiiij'mfJn ^ d u t only a tryttce for Inch pnt of 
■«>itfterii>rth« the teftatOi'i pvrU'iial elhti as is muldpofed of, lor his iitvt ot 
to * nn of opinion the hulband’s rejm kntativt is in- 

Aiih tilled to the viiUN pcrl'.ial eftate, and that it icfted in the Imf- 

ufikatar*s perfb- band lietort adn**’iiilration was takcU out. 

^ nil eftate ai 

kuuliipoicd of» , 

Krhewaaeemin f'hc nc\t qucftion tv, a^ to the qiiftom of Lstdjti', it is % 
pf LamlM hat certain rule, that where a fiecinan h’s diilclren* ind n<J wilt, 
c^ioto moiciy belongs to them, -nd the oihei is the tell.imeniary 

{,,thac bnr mu. part* 

•ry b(.iuAs<> to 

(hem, hImI thd other 1» the teftiun<‘ntuj part. 


XfotieduUih As trertain too, that if one child is advanced m the life- 
ahMcedtnthc of the litK*, though 11 jt fully ' qiial to the culloinary 

|!me,*2b(>**oot eertaiiiiy docs nor appear, then it is an advaiict- 

fUt:/e^!torbe mctit; and the piinctpal rcafon t tokv to lie, is, becjulc ir cau- 
oufhwB^ihaiT, not be known what is to be brought into hotthpot. 

yetutlie Vfi. ^ 

jUitoy darn DU appear, it» an advartcamont (t). 

A wv*H and A gold watch 4nd wedding clothes are no advancement of a 

(1) Fanaintt v. o'ti i v<fh 403 3/* H' 317. note [O]//wnr v. £,A 

406 note I, ‘Mtna , unit 454. 

(f) V, 1 t|M* 


A fd- 



In tlH* "fintt 6? 


13 ^ 


A father’s cenfent to the marriage is not fu/RHe«t td jbar hor* 
it muft appear how much he lias advanced her tinder his Otvtt Tbe^awnwof 
liand, * 

nuftapprar* bu cosfent Ss set ftiffltient tebark chUdefhi* eiylMinkSe Am* 

An advancement muft he bjr wav of portion in marriage, 
or to fet up in the world, and the tliiugs given here are Omy ^ MfU* 
nmolumeiits {i). ' >•* 

Suppofe the father had given her 50 /* in money, as he has thtiiMiUM 
left but one child more, and the orphanage (hare amounts to 
2'>oo /. it would have been going a great way, *to fay even this ea thecaftM^ 
would have been an advancement: coniidcr the reafon of tlie •£«!«&#, 
cultom at the time of its firft eftabhfliment, it wav for the fake 
of trade | and though there have been fome ftri^ cafes determin- wIvm, aud out , 
ed on the cuftom of I^ndon, yet thofc have been in the cafe of “P*** ^ 

ficemen’s wives, and not upon aKivancement of children. X*wf« ^ 

\(ixis 3 i% heweityKq, Qaf. Ahr* 159. ^ 

Ir has been faici next, that the maintenance allowed by the fa> 
ther to the daughter after marriage, is an advancement, and that 
tlie certainty of the maintenance dues not appear. 

The qaeftion is, Whttlier that can be conlidered as any ad-* 
vancement at all. 

Now it has been determined, ahmonyt advanced by a father to AltrrtiyaAmmi 
a child, ought not to be confidered as an advancement; in the 
cafe of BdnvnrJs verfus Ft cemattt Eq* Caf, Abr» 249. ** For the to be congdend 

“ court held, as to the 'ioL per atrt, maintenance, provided for »» «>* adven**- 
“ the daughter by the fcttlement, that it (liould not be brought ”***** 

** into hotchpot, being only for the education and main* 
w tcnance of the dauglitcr, of which the parents were the heft 
“ judgesthat indeed was upon the ftatute of diftributions 
of mteftatc*>’ eilates, hut goes upon the fame reafon as if it had 
been a quell ion on tlie advancement under the cuftom. 

The daughter uas juft of age wlien fhe marrieil; the Wbittlw4»w»br- 
queftion Whether the maintenance fhouid be confidered terrf4tns«»4* 
as a debt irom the daughter to the perfona) eftate of her fa* 

ther ? tiMrnage, for 

lUAiMtetunce, Hull be confidered »\ * debt due fioin her to rbe perfooal eftate of tbe iatbijs. 


It is rcafonable the reprefentative of the daughter fhouid 
make fome allowance for the maintenance, as flie has fo much ’ 
more out of the pcrlonal eftate than her filler by this means; 
an I I do not know whether this alimony might not be conli- - 
dsred as an advancement pro tanto^ being after her marriage, t 5*9 
but, however, it qiull be brought in as a debt to the father’s 
eiiate, and as ihe thought proper to dlfpute his will, 1 tliink 
w'hat flie rcewived after her mairtagc for maintenance, Oiould 
be confidered as a debt due from her to the perfonai eftate of the 
father. 

Lot 4 Chatuellor declared, ** that ElizAntb FUtmref one of 
the two d tughters of Boowr^ who was a freeman of the eity 
** of London^ on tlie evidence in the caufe, ought not to be 

(I} Hm u V. Bat ivr, anti 213 ffume v. Mdwatds ante 450 S. F* 

*< taken 




V. 


Argued and Determined 

** taken to be advanced by her father in his life-time; and 
** that the plaintiift as executqr of her huiband, who Survived 
** her, is intitled to her cudomary fhare of her father’s per- 
“ fonal eftate : and ordered, that Moovfr’s perfonal eltate, after 
** payment of hu debts and funeral cxpcnces» be divided into 
♦* moieties, one moiety whereof is the orphanage part «f the 
*• tcilator, he having died without leaving any w'lfe, the other 
•* is his teftamentary part, and fubjed to the dii^olition of 
“ his willi and as to the orphanage pait, ordered, that the 
** fame be divided into two equal (hares $ and dcclan d that one 
(hare thereof belongs to the plalntiif, as eiecutor of the fccotid 
** hulband ot hlizahith\ and his Louldiip alfo declaied, that 
** the defendant, as executor of the toftaior Boovert ought to 
•* be confidered as a cieditor of Eltztkib^ for the value of 
her maintenance, v'h’ch was fi’iniihed by Boover to Eltzuletht 
** after the death of her Aril hufband, and oidcrcd the Mailer 
<* to inquire how much by the year Boover deierved in icfpe^l: 

of fiuh maintenance, ard thii the fame be dtdufled out of fo 
“ much as flnll be coming to the plaintirt (or thefliaie ot hliza- 
betb, and be anfwertd as a debt to perfonal ellatej 

and It being admitted that 6o/. hid been paid to the plam- 
•* tiff’s tcilator bciore Ins death. Ins Louldup ordeied that (o 
** mudi Ihould be allowed, as a payment ot the cuftomary fliart, 
of Eltzabtth*\ i j. 


(i) ^tg Ltb A. 1746. fol 563. 


Cafe 191. 


’Ttiienfin verfus Pee*, i, 174". 


T H£ defendant pleaded an aw an’. 

Lokd Chanclltor, 

'Ihe only ground to impenh an award is col’'.rion, or giofs 
mi/behaviour m arbitrators (i)i for, orheiwiK*, Ltii g made by 
the judges of the parties’ own ihuAng (2), it is fmal, ami innoing 
faMt ** pal tits, or uo perfons would ever accept of being ar- 

tbi-tcUeoniufion bitrators. 

«r fiofy inttbe- 
Jmviuui ia du »d>itnton. 


AdeiendiAtit A plea of an award is not only good to the merits of the cafe» 
totlic difeovery j for a defendant to the bill is not obliged 
count to iet put the whole account between him and the plaintiff, aher 

|«nj and the 

f ifimtit, at ir ■»« iWfM* iA his (aVour relating to tliat accosns ioi a plea of an award is good not only t» 
tht. mcOt, difeovery. 

0 n 

' (See Pit V. B/raira, cited in £/»iie i vol. 64 Aar. pod, £44. Cbitoi v. Le» 

^ y, OfwM, * 231. Sihttb V. Coiytcif, * 

jUetttu V. MucM, ikd 48?. Ar/jK (*) See ^edtulft V, <sitfe I vol. 
S i4'- Vf AcJ, 64. 



in the Time of Ijxd Chancellor llA&nwxftiCE* 


51 ^ 


in award in his favour, in relation to that very account| for TiTTtwioii v, 
that is conclnBve to all the parties, till an error is (hewn in 
taking the account, or partiality Ind improper behaviour in the 
arbitrators; and if any particular error is pretended, the plain* 
tiff ought to charge it with all its ciroumitances, nor is he pre¬ 
cluded from pioving it now if he has evidence that will amount 
to It. 

One obje^kion has been made, that the arbitrators did not 
give fufficient notice of the time they intended to meet, or the fWeiwtiwofdif 
particular place at which they were to ' meet, they arc not ‘*«ne th«y *«- 
bound to do it, and therefore no objefkion of that kind ie ma- paJuts^T 
tcrial* pUc« where. 

Lord Hardwiile allowed the plea. 


Amn* JAy i, * 747 * 


Cafe ipa. 


Lord Chancellor, 

H E court cannot let a demurrer Hand for an anfwer, be- Theemuteaa- 
caufe it is a mute thing. 

aiilwer. 


T 


Bap verfus Dalvfay, July 6 ^ 1747. Cafe 193. 


T il E trull term created upon the marriage of the defend- 

ant’s father and mother was as follows : with 7.C. 

in cafe tfaer« wn 


no ifTue mile, and there flioutd be daaghten living at the dtathof the father, who ihould alum SixOC 
be married, then fuch drughtert fliould have 2000 /. a-piece j there wire no fuaii, but only three dattgil- 
tei'.} tbeditcndant wiio wak one, marri'dyT />. eid previous to his marruge, covenanted to aAgn 
with hu raifi'kconfeat 500/. to trutteet, in tiuft ettei the death of A~ D. and ihr defendant, to pey 
It imongft the children of the bodict ottb: defendant and A- D. and ihithe fhuuld after the znairiage 
alligii to ihe ti uiteis all the money and frcuncies fur it then doc and b.longii g to the di fendant. if. A% 
died in 17,4. Ai.D. m t74S« inteftate, to wham the defendant admimitered and received the 2000/. 
TJie ch.ldri n, who arc a Ion and daughtei, haye a light to the portion, and decreed to be (ecured tor 
their benefit. 


Th.it in cafe there fliouIJ be no iffue male of Henry Andrews 
hy Jane (.’jle, and if there fhoulJ be iffue between them one or 
more daughter or vl-tughters /ivhig at ihe death of the father^ who 
f'ould attain twenty one or be Married^ then fuch daughter or 
daughters Ihould have a portion or portions of two thoufand 
pounds a-picce. 

There were no fons of the marriage, but three daughters, of 
which the defendant was one, and previous to her marriage 
■with Alexander Dalway^ there was a covenant on his part, 
which recited, HHzaheih Uthwite vsiB indebted to the dc- [ 53* 3 
fendant Margaret Andrews^ the daughter of Henry Andrews by 
Jane Cote, in five hundred pounds on bond, and that (he, with 
the confent of the faid Alexander Dalw.ty, did aifign to two 
truftees the five hundred pounds, in truft as to the intereft for 
the life of the huiband, and after his deatli to receive it fur Iicr 
life, and after both the hufband and wife’s death, to pay the 
five huudeed pounds and intereft due ^n^ongft all and every the 

child 




ObA5£S *nd IDeCermined 


PAt* cWM and cl^ndren of the bodies thtn Hving x>f Margarre sfid 
Ai.#Ay> ji/f^Mider Pa/wflyt and in default of fuch child or clnldrctt, 
then to pay the hve hundred ipounds to the executory of the 
furvivor of the father and mother, and that the holband ihould 
after the marriage, on the requeil of the truAees, grant and 
aflign to the truAee't all and rvery the fuin and Aims of money, 
and fecuiities for the fame, tlien due and oMiing, and hUttg- 
ing to MiUrgatet Andre<aj,f^ from any ptrfon or perfons, and 
vhich Margaret And*ewsv,3iS mtitled unto in any refpe^ what- 
foever* 

Henry Andrenvs died in 1744. 

In 1745, Mr. Daluny An. A intcflate, the defendant d/arga/rr 
aiimitnilcred, and rei.eiv< t the two thoufand pounds. 

Tlie planuid Bajh^ aS ptoehetn amt to the children of the de- 
Atndatit, who ate one Ion and one daughter, brought his bill to 
have the two Uioufind pounds fecured for the beneht of the 
children. 

Loro CMANcsrioR, 

I am of ppiinon tiic plalntifFi, tht children, have a right to 
tlic portion. 

I’lie firll qtieAion is, whether the portion of two thoufand 
pounds under the i iihcr’s marriage fettlenu nt, at the time of the 
defendant'i marriage, was a contingent poition ? 

liecondly, H it has happened, w hether the wife is bourn! by 
the covenant of the hulband only under the articles made on her 
own mai riage ? 

«ii6*sR «»«ter precedent pirt of the ai tides indude a fma’l part of the 

r «l real cAate, the now plauuifFs being hens of the body, tint 
ttftate teitainly is in the povier ef tlie mother in point of law, 
and veils in the mothei m till; but .n this court being u uitr 
^erin t*il, yit articbs is to be carried lato llucl .ctiKment t > th«. wile loi lib, 

cXcry ocher fon in tnl, anti m delault oi aiac 

ti> iltt& niaje to dauglittis. 

qwni (aiht wi/«> 

SwUA., 10 the hrft, fonv in miT, «id in dtfjuit of iflut male ro daugh era. 


C 53* ^ the tiulls as to the <;oo /. and afur koih rV hufiwd and 

ei fft's dei.th^ to pay the %OoI, t ud tnh t eji due amongjl ail and toeiy 
tit fhdd and rhtidnu of iJ)* ludiei tlen iwing oj Mai get tt and 
Mitxandtr Dnlnvay* 

1 hat IS, after the death of father and mother, for the bene¬ 
fit of the chtldten of the mairiagc, (uch as lliould be Imviving at 
die deatli of the father. 

Uhen folious the Ud claufedhat the hufband fhould after the 
marriage, isfi > s J* ih si ords. 

It Ihs been (aiO on tlie part of the defendant the mother, it 
is not fttfBcitnt to murle the plaintiffs to the two thoufand 
pounds, fo» a was |bT fuch eluldren as Jhonld he living af the 
dtalh y the father, I'liat it refted in contingency, whether 
they would fuivive tl^c father *, and in lliittneis of law it W'as 
not ne apd owing to hurah Andtcwsiix^t hfe-tim© of her 
father* 



41 ^ 


an the Time of Lord ctumeellor harbwicks^ ' 5$9i * 

JSut take it akftra^ied from the lenfe of dug trnd p^w»i, and it 
was bebnpng to her, for it was a natural pr('rpe< 9 : that ihe 
fliould furvivc the fatlier, and if the worii belotipng means any 
thing excluCve from the words due and e«r«ng, it docs mean be¬ 
longing to her after the hniband’s death. 

’i’htre avc ftrong wotds which follow, vm. and toheh Mat* 
garet Andreevs •tvau^mUtUd Utti unj reJp,A wha^foever. 

Had any body alked what poition has the daughter under 
JJtnry Andrewi\ fettlement ? the anfwer would have been, two 
thoufand pounds on the death of the father; then u is in the 
nature of a fccurity for the daughter by being veiled in the 
truftces to wait the contingency, not barely a condition or a 
right where nothing at all veiled j but here mms a term for 
years in truftecs, and quead this truft tliey were truftecs for her, 
and they might have been guilty of a breach of truft, fo that ihe 
had a light at the time of the marriage. 

She married an oiHccr who had nothing, and it would in¬ 
deed have been very extraordinary flie ihould, at the time ihe 
was providing and tjikuig care for herfelf, overlook this, when 
ihe might have been iiititled, on both hei lifters dying, to die 
whole ftx thoufand pounds. 

I am of opinion on the generality of the words of the cove¬ 
nant this fum was included. 

Secondly, l/thc contingency has hippcncd, whether the wife f 5 ^ 3.3 
is bound by the covenant of the huiband only under die articles ^y'uK*bu&!»4’» 
made on her own raairiage. c«venanionly 

It has been infifted on the part of the defendant, that this is 
the covenani of the huiband only, and therefore his rtprefenta- 
lives alone aie bound. 

1 c innot fay but there might have been an event, which would 
liave given it to the wiic, vtz, li her huiband had died in the 
lifc-ti«K of the father. 

But the deuh of the ftither happening in the life-time of the 
defend mt’b huil^and alters the c lie ■, I am not obliged to give 
any opinion as die hu{b.«nd has not aftigned this contingency of 
die wiic’o, but 1 am rathet n.thi.cd to think the hufbaml would 
not have had a right to ..ifign it. 

As to the cafe of ThtMd verfus Duffoy^ M, 7 *. i r Geo, M'd* Trcquently 1"* 
Caf. in Law andEq. 2 Part loi, it turned on the joining of the 
wife, by the conient of her fricmls, and in an aiiignment of a aflis.i 
term to a fair purchafer; but it has been frequenilv determined, 
that A huiband may aftign a wife** chofi^ ifi aihj / for a valuable 
confidefation (i) j but what docs that turn upon ? Why, the *, 

huiband’s right to fell. 

The huiband here furvived the father, lb that he had a right 
to call upon the reprefentatives of the fadier, or the trtt#eM, to 
raifeit fa). 

Could the wife have prevented him from getting the money, 
unlcls ihe had brought a bill by her prochein amy for her fetde- 


(i) Vide Batts v. Dandy , ante z vol- 
2QS. 

VoL. HI. 


(a) Pidf Hawhim v. Ohyn^tusie a vd. 
5 * 9 . 

11 


meat, 





CASES Ai:gtie4 AUd BetcrtiiliMi 


BAtM T. ment| and even then it could not have been for heroin) benefit 
, BAaVrar. for children muft likewife have had it fettled on diem* 

for the court would not have decreed a partial performance of 
covenantSt but the whole. 

I am of opinion the children too had a right in the life*timc 
of their father, to have brought a bill by a prochtin amp to have 
their intereft fecured. * 

Thr hvftand't The death of the hufband makes no alteration, itmuRSand 

fame right as it did at (he death of the wife’s fa- 
aDfiViidinihe thcr, for the interells of the wife, hufband, and children, 
f^riflitasit were fixed, and which ever had brought a bill, it mull 

fettled to thofe ufes, and the rather as there is red 

for the ejiate* 
intenftt of the 

wife, hu&and, and children were then fixed. 

r $74 } The queftion here truly depends upon this general rule of 
What is CATC* court, that what is covenanted to be done, is confidered as 
aftuaHf done, and therefore as the right had accrued to the 
wwt confidered huflun'd in his life-time, what is prayed by the pkintid%, his 
Mdsne. children, is concomitant to that right which vefted in their 
father. 

Lord Hardwkke decreed the two thoufand pounds fhould be 

fecured for the benefit of tlie children (i). 

« 

(i) Reg. Lih. A. 1746. fol. 671. 


Cafe ip 4 * 


EUns verfus Dormer^ July ao, 1747. 


Lo BP CrTAKCCLLOU, ^ 

T H £ bill was brought for tidies in kind of hay of a 


A gruit ftAm 

Jumat moicty of the n^anor%f Shipto,\ but comes in an itnper- 

(kf fmuftit mitt fefl manner before tlie court. 

a / mt , dettmtt, 

thefe (eaeral MWrds are net fuffiaient to bar the n&ot of his eommoa ri^ht of tithed, unlefi ezprefi]> 
jfiared what wai the nght of che crown. , 


The plaintiff as reflor is intidedtoall tidies (i), unlcfs thcte is 
fomc bar, as a modteSf compoliuon, Is^e. \ 

The queftion here is as to a moiety of the privy tidies of the 
demefnes of a manor, and the tithe hay, whether the re£tor is 
intitled in point of pefnancy to the whole, or the defendant is 
intitled to diis moiety as well as to the tithes of corn and ^aln 
under a grant from crown, the firfl year of Queen mar’i^ 
, in whith were thefe general words, dettmas bladonm foetd & 
mntimdHtts decimas. ' 

I do not think an|^ ftrefs can be laid on thefe general words, 
and take them in thdir utmoft extent# are not fufheient to bar 
the rector of his common right, unlefs it had been exprcfsly 
* ftated what was the right of the crown} and in making out the 

(1) Carte v. Ball, ante 459. 

a 


grants 



In file Time of tord Chencenor 


St 4 


lirnff t* 
DoKMtB. 


grant, the drawer might probably, at the reqtwii; dT dlie gtatator^ 
put in thefe general words. 

There is no pretence of payment of the prhry ttthisa to the 
lord of the manor, t am of opinion theie general worda are by 
ho means fofficient to Ihew a nght in the defendant againdr the 
reftor. 

The next queftion is as to the two 

The firft objeflkion was, as to the manner of introducing them 
in the caufe, lor that in refpe^ to the crofs bill they are not 
fet out with any certainty, and to be fure they are not, and 
therefore the crofs bill mull; be difmifled: but a different con- 
lideration arifes upon the original bill, notwithilanding the par¬ 
ticular msduffes are not mentioned in the bill, nor particularly 
pleaded by the anfwer; yet as the plaintifPs own witnefles Ibew £ --- q 
a reafonable ground for a mtdusy it would be going too far to ** 

fay that an account of tithes Ihould be decreed, where even upon 
the plaintifTs evidence it appears there is a nadut, 

.1 am of opinion therefore the court is bound to take notice of 
die two modnjfesy the ten Ihillmgs for hay, and five pounds for die 
privy tithes of the demefne lands. 

As to the firft,’ it is mentioned to be a mdus tn ieeimando in 
the receipt for it from the parfon, but the receipt for the five 
poui\ds calls it a compofition. 

It has been faid, Jthat the moiujfes are too rank, and di vt the 
ten (hillings for hay particularly are fo, becaufe die tuodui for the 
tidies of corn i$ but diree and thirty (hillings. 

No argument at all is to be coilefted from dience, becaufe lef* 
might be in tillage at that time than there is now. 

'fhe objeflion is ftronger as to the five pounds for the privy 
tithes of the demefnes •, undoubtedly it is a pretty large fum, and 
it has been infifted the whole value of the manor is but fifteen 
pounds, as appears from an ^ncient furvey in Henry the fith’s 
time, where it is called Jirma of ShipteOy which implies a rent 
rtferved. 

liut I can no more infer from thence, that this was the value 
of the rack-rents of the manor in Henry the 8th’s time, tlwn I 
can at prefent the real value of a bi(hop*s manor from the rent 
referved in a leafe of it. ^ 

In a cafe that came by appeal to the Houfe of Lords, 
Lord TalM'i time relating to the pari(K of Chdmgfold in the • 

county of Surrey^ the Lords reverfed a decree of the cour^ of 4 t*Ke vt um 
E xchequer for being too hafty in rejc£ling a mdus as too rank, 
and Void, it was taking too much upon them to determine It 
to be no modus upon fuch kind of evidence which was not ooUf msdasutiwimk 
clufive evidence againft a modusy and dtrefiled an tllue tyf 

it. dcteriBltia it W 

be Bft rne^y 

whan tiM wkteflbt imiMteaatlttSve Vyt «sAg* 

Mother objection was, that the five pounds is no modw at 
for in die receipt from the parfim it is menUiiinedmlK*idhai;^ 
compofidon. 


lia 


1 do 



C A&W& AJigwpd and Detenn^nM 

K' I dft not know the abtolute didinfllon btitween an attcient 

/ <(^*^** compoCtten and a Mdus i ditrc may be a difference between a 
w«S«*U compofition that m not beyond tjKe memory of man and a »W«/, 
wtM but unlefs fomediing he mewn that bretiU in upon the imme- 
iSiMtWnB* morialnefs of it, it is fynonymous with the mduf, 

Afwa tiucbteik^io upon its immofuria/ti^r. 


There is indeed a difference between a real compoftijen and a 
it an 5 tmdnst for a real compulition is when an agreement is made 
’mjde"wrtV* ® parfon or vicai, with the confeiit of ilic patron and or- 

pa^norvkar, dtnary, that fitch lands for the future ihallbe difeharged from 
wth tjvt p^trwi the payment of tithes in fpceic, by reafon of a rttompentc 
ca»fe^,”*th»* made to the parfon or vicar for tlicm out of other lands} but 
ftth Jaadj AiU a modus is nothing more than an ancient compoGtion between a 
^dUchwged ^ manor and the owner*, of ihc land m a uarifti and rtc- 

from tlWJ pay- i • a i * 

iheot pf tjtbw for, which gains urength by tune, 
h Jffae, on ae- 

opuht 1^ a recompence made to the pufou oi vicar out of other hndt. 


Vyere theie ia 
noohj tinnm 
point ot Aiw 
to med^jpat nor 
tithes in kind 
ever received 
within the m<> 
Wory of man 
the court vviU 
rntdecrer* an 
account oi tithes. 


I am of opinion here i, a conGdcrablc foundation I lid be¬ 
fore the court for the two moih the one of ten fhillings, .tiid 
the other of five pound*,, atm tncrefore flit* couit tain ot decree 
an account of tithes, whue there is no^ubjciflion in point of law 
agamft them, nor any pretence there has ever been tithes in kind 
received v ithin the memory of man, and tlicieforc ulucs muff be 
diredfed to try ihcfe two fums. 

The plaintiff* being in court, and declining to try the modus 
of ten (Inilings for lithe hay ot the manor, and five jjounds for 
privy tithes of the dimefne lauds, his J^ordfliip decreed an ac¬ 
count of what was due for thofc annual payments. 


CaGt 195. 


verfus loxijiddy July 24, 1747. 


* LoTIT) ClTANTtLLOR, 

Whe«thew^il* HhRE had bccn a former c.nuftf in w'hieh tlie defend- 
iw pd(st!ve proof Jt ant was plaintiff* and the plaituiir d(rend.uit, and a dc- 

an account 1 and though this n. not a bill of ic\iew, 
is a bill in aid of an account, it is not Impinper. 
tcieaifor .... 

houit to eroiMiS a decree upon; all ih(‘y cm do in a matter of iccount is to gtirr Jte pUinuit teas a to 
Jki(i«tgta>dfu 0 y. 


The bill chaiges fr^ud in not adtially and loud fide advancing 
to the tiaittitff*, orotluirr pCrfbtis fer his ufe, the fums defendant 
j ngsdit efdnims hefibte tbeJWaftor, and prays among oilier things the 
)<$ptAt'istU ditsiiti^ hmfie/d to be examthed up<m 

and tclbc allowed no funi but what b« fflall pro¬ 
duce rOceipte for, ^ pfoved by witnefles who Were prefent at the 
iime t%y were ad^hmled, ‘ ^ ’ 

,, No atlpsd fraud hf ppored by tbe ptatnttfTa i^d^neCea 
/ on dsB ar# .ftif 

•»* - • « idlliii 



it) tbevTktid (tf t/oti HAKOvieiCB. 

dcttt fot thit) court togfomui » decree upon i and as to wit** is 
pjTAytd by t!ie bill» the court never gives 4ire£H0nS| ^nleiH 
grois fraud is actually proved hpon the defeD 4 iiU)t« as Was 
cafe of Sir Oliver AJbeeti^ verfus Greenaway. 

ITte hloufc of Lords too reverfed the decree in Johf^ verfua 
Jbhnfm^ which came originally before Lord Lethniere in th® 
dutchy court fur this vdry reafon} the bill in that caufe waa 
brought by the reprefentative of the mortgagor to ledeem a 
mortgage^ and tlte defentUnt by his anfwcr infiftcd on payment 
of 230/. the principal fum of the mortgage! and 10 A more 
indorfed on the nioitgage deed, as hona fide lent, and to haye 
an allowance for money in repairs, and alfo other allowances). 
On the 29th of November 1725, Lord Lexhmere decreed that 
the pUintilF fhonld redeem on payment of fuch principal money 
and intertil, as ihouhl be proved by the defendant to have been 
aflually and really lent and paid by him to the mortgagor, for 
difeovery whereof the defendant was to be examined upon inter¬ 
rogatories, whether any and what fum and ftms were at any 
time^ and w/w, where^ and tn w/jofe prefeme a&ually and really 
hnt and paid by the dfetidant^ or on hi auouiUt to or for the aceoukt 
cj the mortgagor. 

There were proofs in the caufe, that the greatefl part of the 
money was paid by the defendant to the mortgagor at the time 
the mortgage deed was executed, and that the mortgagor at the 
time he figned the deed declared lie had received the whole 
230 /. therefore the appellant iniifted the refpondent (hottld 
have been let into redemption on the ufual terms, and that the 
appt llant ought not to have been decreed to tnake any othcf 
proof of the a£lual payment of the confideration money; apd 
that it was lllU harder upon the appellant, as the mortgagor is 
dead, and the appellant depiived of having any difeovery, by 
the examination of him upon oath, of the money advanced, and 
prayed the decree might be reftificd io this particular. 

It came before the Houfe of Loids On the 18th vl March 
1727, on an appeal of the defendant, and the decree below was 
reveifed bccaufc the mortgagor was dead, and the appellant had 
loft the benefit of his ex.uuination, aud becaufe maBkat fraud 
had been proved on him. 

Here oflr Haugbton is dead, to Vvhom the defendant paid Aims 
for and on account of the plaintiff Mr. Townfmdt »l*d therefom 
the defendant cannot have the benefit of his exurninatJon, ilofis 
tl'ierc in tills cafe any pofiuve prOeff frsud^ thenisfofel (hatl 
decree only that the plaintiff be at liberty tfr 5^ 

ftifify. 
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all the equity to 
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CASlfS Atgti«d fttid l>et<ftot!0«<l 


JSehvardt veifus Lvwist a7» I747» 

jr^AVID Edwards by his will jgave his real efiate to his 
A-' wife for life, remaioUer to the pUtntifi^ and after deviling 
the perfonal eilate id the firft placej for payment of his debts, he 
bequeathed the relidue to his wife, who, on his death, entered 
upon a leafehold eilate under Queen’s college, and then inter¬ 
marries with the defendant, who, after her death, takes out 
adminiilration dt hnis mn to the firft teOrator, but finding the 
outgoings of the leafehold exceeded the profits, and being of no 
fervice but to the plaindfi^, his freehold lands being intermixed 
with the leafehold, negleded to apply for the renewal, but 
tacitly confented the plaintiff’ Ihould renew, who accordingly 
gets a new leafe from the college, the old one being fuffered to 
run out. 

The queftlon here is, fuppofiiig the reft of the pcrfonal eftate 
(hould fall ftiort to pay the leftator's debts, whether the plaintiff 
Will be liable to pay thofe debts by virtue of his being in pofTcilion 
of thefe leafehold premifles. 

Lord C kakcsilok, 

X am inclined to be of opinion, that if the perfonal eftate of 
the teftator falls Ihort, the leafehold eftate in the hands of the 
plaintiff^ is fubjqfl to pay the creditors the relidue of their debts, 
or, oiherwife, by this negleft of the adminiftrator, or by col- 
lufion between him and the plaintiff, the creditors might be 
defeated of their juft debts} but as it is probable in taking the 
account of the teftator's perfonal eftate, there may be fuf- 
fiicicnt to pay the teftatoris debts, without having recpurfe to 
the leafehold, 1 Ihail not give an abfolutc opinion, hut only 
obfcTve in general, that in cafes oflcafes from colleges and 
eccleliaftical bodies, there is nothing the court has more ad' 
hered to, than if the tenant, who ii» a conftant coutfc of 
letting is intitled to a college leafe, or any perfon claiming from 
thattenaitt, apply, either before it expires, to renew* or after it 
is afiiually expired, and furrenders the old leafe for that pur- 

J iofe} yet, whether the new leafe is granted to the fame per- 
bn, or any othet, if the leffee in the new takes in the right 
of him who was the owner df the old leafe, he muft take 
fulriecl to all the equity to which the original leffee was liable 

CO* 

Lard Ckaaeeller ordered an account to be taken pf the tef- 
tatoris perfonal eftate* and referred the eonffderaiion how 
t* faf the renewed leafe of the lands held of Queen’s college 
CamMdgt^ is Uabte to be applied towards fatisfac- 
^ ^ the teftat0|*ii debts and legacies, till after it Ihall be 

** whether tjbr Itfitk Ikfure tnenrionet) we Atffktent to pay 

deblll ao^,legaci^*’ 
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I 

M r S. Hrahfford^ an intimate friend of the pbintiff| had If«!«§»*«* f*** 
made a wiU, and thereby devifed a bond of 360/♦ and 
up<xrard& to the pUiiitlfF} the trftatrix was afterwards inducr^.to ^emioa of »* 
make a new will, and gave this bond to Mrs. Ann Iftlhf and Hiifjirfdirti la 
made her executrix, but obliged her to piomifc that (he would, 
after her own death, give it to the pUindfF* aain&voaraff 

, *> third Mtfim, in 

who vndcito^ to do ihe ad nuttt permn (th 


The teilatrix died, and Ann Wtlh proved her will, and about 
two months after the death of the teftatrix, made a deed of 
gift of the bond to the plaintiff, to take place after her death, 
and frequently declared, that (he would not cheat the plaintiff, 
and that ihe did it m regard to the promife (he made the tef- 
tatrix. 

Upon the death of Mrs. ^/i/> IVilksy the bond came into the 
hands of the obligor, who was her brother, and reprefentative, 

'and upon his refuiing to pay it, the phtntilF brought her bill, 
to compel the payment of the bond, and offered to read evi* 
dcnce to cffablith the fact, but it was infiffed by the defend¬ 
ant’s cQunfel this was to give parol proof to overturn a writ¬ 
ten will, and that the bond, by the will of Mrs. Drakefordt 
had been given ablblutely to Ann Wtlk\ who was made execu¬ 
trix alfo, and that it was within the mlfclnef the ffatute of frauds 
and pct]urie8 inteniled to prevent. 

The court over-ruled the objeQlon j and the faft, with all its 
circumftances, was vciy fully pioved. 

Lord Chakclllo?, 

The firft quefliori is, whether there is any foundadon to re¬ 
lieve the plaintiff on the tiuff and conffdeuce fet up by the 
bill. 

The fecond qucffion is, whether the court will affift in the 
cafe of a voluntary deed. 

I will confidcr the laft queftion firft, m order to remove it out 
of the way. 

The defendant’s counfel have made two objeftions. 

Firft, fuppofingit ftood abftrafleJ from weaknefs and infi¬ 
nity in Ann tVilL, it is a mere voluntary deed, and the court 
will not alEft the plaintiff to carry it into execution. f j'40 | 

This is of no weight, becaufe againft any perfon who ftands Awiftttiwjrs* 
before the court merely as the reprefentative of Mrs- Wilhs^ it 
is a good difpofition, for a perfon may as well make a ttifpofi- sJd » mm 

plftee after hsa 

death as hy will, and fuch a deed hat been decreed to WfOoJ in tevetal iaftatidet, aa agtlaft {dcfiMh 
fttndiag in reptefencauoD to the ^w» othenrUa ati||^plto<Hditor«. 

(t) So V. Tfjynn^ 1 Fern, S. C. Sed vidf V. dwtfd 4 

Jteiti V. Xetmf£A» 1 /V* Ami, 07. volt 44S. 
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<r. tion bf deed to take place after her death p)> as by trill: this 
w*i.ai. hate in fevcral mftances decreed fueb a deed to be good, 

ns againfi: perfoHs (landing onlfy in yeprefentation, to the donor, 
ns being volunteers alfo, but would not be good againfit cre¬ 
ditors. 

The ft cond obje^ion was, Infanity in Mrs. Ann Wtlh, 

No evidence has been laid before me of a£lu«il impofition, 
circumvention, or fraud, and die deed of gift appears to be aii 
aft confident withevciy other aft flie has done. 

It was infilled, the prepaimg the duftof the deed to gi\e it 
in the hfc-inne of Mrs. /f'l/i/, inilcad of after her death, is an 
evidence of mipofui'W. 

but It appvais clearly to be the miflakc and ignorance of the 
drawei, foi it was altered iminedutely, and lubmitted to, but 
th< ugh thtrt fliouJd ot no fraud, yet if Mis, A/t» With was in- 
tiyihle of miking aiij difpoGtion at all, it is void, 

it It 1 id lefti d litre, and tins had been the whole of the cafe, 
I fhould li ivt fent it to be tritd on the mfainty, iiotwithftand- 
ing ibc does not appear on the cvidtnct to be inf me wilh- 
out lucid intervals } but I will nut fend it to trul, becauft the 
j^rfl point IS with the plauitift, which puts an end to the fecond 
queition. 

It has been truly faid by Mr. Wtlhraham^ it is d»ngerou-, to 
fet up paid trufts of ptilonal eflate, as wtU as real tftate Imce 
the flatutc i and that the court will not fuller parol declarations 
to be ft! up in oppofiuon to the will. 

But if thtte is a d( ckuation and undertaking by a legatee to do 
an aft, iii tonfideration of the tcftaior’s dcvifing to that Kga- 
tec, I know no tife where the court ha-, not decreed it, whe¬ 
ther futh an undertaking w as before the will has been made, 
or aftei. 

The cafe of ^hynti verfus Thytm^ in i Virn. 2q 6* and Jones 
verfus Nflthf Fnfth, 1718. Eq. Caf Abr, 405. Ktnjmnn 
vuius hin/wnn, ^ Slj AftJy mentioned m 'jotict and NabbsyAi.- 
ptiidi J upon the undertaking and promile of the peifon who w aS 
to leceive benefit by the will. 

This IS not feUmg up any thing in oppofition to the will, 
but taking care that what has bttn undtrtiken fhall have 
its died; a will being ambulaioiy, if the has a eoii- 

vcrfatiou with a legatee, and the legatee promtles that, in 
tonfidcration of the teftator’s difpofition in favour of her, fhe 
will do an aft in favour of a third petfoii, and the teila- 
trii lets the will ftand, it is very pioper the perfon who 
undettook to do the aft fliould perform, becaufc, I muft take 
U, li Mrs. Atm Wtlks had not fo promifed, the tcflaiiu woul 4 
have altered her will. 

Therefore I am f|||||||^ininn, that fuch an undert iking by an 
eyecutor, or TcfiduaTy^lpatee, euher before or after the will 13 
made, ought to have itSjicfFMEl. 
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(1) So v, J^fmy ante j vol. aja, 
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in tlie Time ol OtancsUdi’ Ilkjt&WjrcKl^ 

The next queftlon is^ Whether this been 
proved i 

I think it has very clearly; foi^ even fomc time after the 'wlH 
had been ro ule» Mrs. Jm Wtths declared> fiie would not de¬ 
fraud the pluntifT, and there i<i a full evidtnc*. likewilt ot the un¬ 
dertaking, by which Ihc bound her own confdcncc. 

An account muft be taken of the principal and intcicft due 
on the bond, and with cofts, becaUle the <lvfendant i', the deb¬ 
tor on the bond i there is no occafion for a cncuuy to decree 
the bond to be delivered up, in order to have a (uit at law for it, 
becaufe, as* the defendant JV^ilkf is the debtor, I can decree a 
payment of the debtj and his Lordftiip did decree accord¬ 
ingly (i). 




(l) Rtg Lib. A, 1746. fol. 595. 


Covet if verfus Dudley and July 29, 1747* 


Cafe 


L ady Cathar.ne Ho^vard by her will, dated the 7th oF 
Ju/y^ *7^7* gave all the reft and rclidiie of lier eftatc, ie.il 
and ptrloual, to Mr. Bifcoy in truft to pay the produce thereof P‘y dv 
to the defendant Lady Dudley fur life, for her feparate ufc, ex- 
clufive of htrhufbandi and after her daughter’s death, gave 
fuch rcfidiie to tlie child or children of lier daughter, and made *art»t 
the defendant Btfeo executor. 1 


cutoi. tidy wanting money, took up 120/. of C. oad granted him an 

bei hfe, and ditencd B. to pay himlcli out nf the produce of the lehdse Q, .ff/g f 

• Sfkvlli Ma, mb J»n Ob t Jma * ■ ■ nJmi ■ Cl Ab a ^ iff. ^ 


c>xccutou 

«'t . , ... ^ 

qu Jierly p^jments. X-rfy Dudley irijih eemtrali ta roi/e w'tyb^lsan, fut lat fy 
Lei^e an aiittctjniuor, and thi^efaifjhc -wttaikwi.d tt redeem the am uty/iem tie i^iniime,ti^p 1 
iiudtmitbL (l). * •"rae 


The defendant Lady has received yearly 300/. orthera- 
ahoiits, from the defendaot Btfc«f in part of the produce of the 
refidue of the teftatrir’s eftate, but, wanting money, applied to 
the pUintid*, and olTered to fell him an annuity dunng her life, 
at fix years purchafe: the plaintiff* confcnt«d to it and agreed 
to purchafe an annuity of %oL dating the defem^nt’s 
life, for 120/. and by dead,of appointment, dated the aoth of 
Decembert 1743, in confidcratiou of 120/. paid by rhe plaintiff f sax 
to Lady Dudley, (he granted an, annuity of 2 o 4 to th^ plaintiff ** 4 % 

during die defendant’s life, and direfili^d Btfce to par rhe fame 
out of the produce of the refidue of die eftate of Laly fitruyiyrd, 
by quaitcriy payments. 

The dcieadant Btfes, tfip truftee, refufes tp pay the arrears pf 
the annuity in this manner, infifting that the produte Of ^lidy 
Catharme /Ward’s eftate is by will to into die hands 
.Lady Dudley, and no otlifer perfon. '' 

'rhe hill was brought 10,1745, ^ #count of the tefta- 
tor’s pcrfonal cft.uc, and to be paid the wears of die anility 

(1) Ste Unttlty v. lU/ief, tUtfe *78* a «4 tic Cafts «feiTt 4 to 



54^ " C A S B S ArgQ&d and DetenuIiMMl 

p 

^ »• and growing intcrcft, and that the future payments may be fe- 

i>v»i.xv. cured, and the defendant Bifco be rcltrained from paying any 
further fums of njoney to LadyiDW/ty. 

Lour) CuiKCCiiLOR, 

1 am of opinion it was not the intention of the teflatrix that 
Lady Dudley fltould anticipate the produce of her eftate by raif- 
ing money upon it, and flioi'ld have been thrown in to 

renrain her fiom doing it, but as there are no fuch words in the 
will, flic might contrad tor raifing a fum of money by way of 
loan, but not as by way of annuity for her own life, as it is too 
large an anticipation i andthcrtlote direfted an account to be ta¬ 
ken of Lady Vathanm Howard'& eft ate, and out of the produce, 
give the defendant Lndy Dudley leave to redeem the annuity 
from theb<^ginmng, though made irredeemable; and that, from 
the time of fxlin^ the bill, tlie annuity Ihould cct.fe (i y ; and 
that the payments alrc.id y mad<* of the annuity fliould be applied 
in piyment oi tin, intertft, in tlic firft place, and afterwards in 
linking the principal j as d the rcfidne of the piincipal his Lord- 
fliip dirt died to be paid out of the produce of the tcllatrix^s 
ellau (2). 

(1) Not fo in the legiflci^s book. (2) ^eg. L h. A. 1746. fol 491. 


Cafe ipp. Baker VQtius Hatty July J? .?• 


$,C.iVef.jg. "’HE caufc was heard before laird Chancellor in May 
*746, and ifllies were then diiedled; it came on now 
equity itfcrved, and upon an application for a new 

in lomr cafes tlial. 
dtitfla fccond 

tnal, withgut fciting the firft verdidl, for otherwife the delesdant would lofc the benefit of urging 
the fitft verana in his layout. 


C 543 J Lord Chakcbm or. 

Upon the fecoiid ifluc before Lord Chief Juftice Wilhy 
the jury found that WtUmm the father of the plaintift, was 
not the heir of admiial H^itr\ but it has been certified to me by 
the Chief Juftice, that the finding of the jury depended upon the 
verdift given on the fii ft iflue. 

The application now is, not to fet afide the verdidl, but for 
another trial (1). 

Where it is a matter of inheritance (2I, the court, without fet- 
ting afide the firft verdidb, for the more folcmn determination, in 
fome cafes diredl a fecond trial, and if the court direcl fuch 
trial without frtting afide the former verdift, then the firft may 
Ibe^lven in evidence, ind will have its weight with the jury, and 
jill^efore it is a very material difference to die parties, becaufe if I 
J W was to diiefl a new trifil, on my fetting afide the firft verdift, the 

\ 
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defendint would lofe the benefit of urging the firft vetdi£l in his ^ 

favour at another trial. ****!?'• 

In many cafes, where it is a matter of inheritance* sind not 
afiually conclufive* the court have not dirc£I;ed a new trial* but 
where the inberitarrce will be abfolutcly bound, the court hss 
granted a new trial. 

in the prefent cafe, it is infilled, the inheritance will be bouncbi 
and fnd, in aufwer to that, the plaintiff may try it over again in 
ejedment; if fo, where is the prejudice to the defendant, if the 
court Aiould dneiH; it to l>r tried again ; for the leaving it to the 
plaintiff to bung an ciertment, will not quiet the queiUon, be. 
caufe the defendint will be iiititled to biing a bill hexe foi a per¬ 
petual injundion. 

In the cifc of Aiihrley veifus Vernon^ Lord Chancellor King 
granted an injiitiClion, ind at the hearing of the caulc made, it 
perpt tu il} the court confidcring tht fee-farm rents deviful by the , 
will of Mr. VtniQHi the chancery coutifel, as part of tlie truft 
eftate, he decreed accouhngly, and it was upon this ground the 
court gi inted a perpetual injunftion, betaufe trulls aic the pio- 
per jurildic.hon of this court, and it would be nipping up t! e 
he IS of their jiirifdnJliun, if ihe parties were fudered to pio- 
ceed at law, and by that means oveituin the decree of this 
court. 

In the cif* upon Sir Thmas C^lby*^ will, tins court Ind de- 
ciced a partition of the land-., b**. fo that bunging an cjcdmcnt 
th re was equally in the couftqucnce defeating the decree of { 544 ] 
this court. 

If the plaintiff fhould bring an eje£lmcnt, and fhould fuccced 
in it, though i diKcclion has been given litie for a receiver, aad 
to account and pay the profits, he might alio bring an a£tioii for 
thofi* very menfne profits, £5*^. 

Here It was a quefhon of Ugitiimcy, hut then it was a legi¬ 
timacy fet up after the death of the father, and no pretence of 
cohabitation, and all the fa£ls fpeaking contrary to cohabita¬ 
tion, and to a marnige, foi fhe fuffered htrfclf to be ar-. 
refted in the name oi Pnuhardt lay in a gaol for fune time, and 
was cleared at laft by the infolvent debtors* ad } tl.is circum- 
ftance, though not conclufivc, yet is material againft the mar¬ 
riage ; the daughter hk ‘wife wa^ placed out by the panfli of St. 

Gtletf as a baftard cliild, and after being ufed by a father in this 
manner, it Is very extiaoidmary if fhe had really been legitimate, 
that ilie did not compel the father to maintain her. 

This quefiion of legitimacy is very different from thit, where 
there had been a cohabitation, as was the cafe of &tapletm verfus 
and no doubt at all in that Cafe but there had been 
a marriage, the only quefiion was, as to the time. Whether 
riicy were mained bc/orc tlie birth of the eldcft fon ? 

The verdtd obtained in a former trial before Lord Chief Jfofi. 
rice Ewes, was given in evidence upon this ttial before Lord 
Chief JuftW-e Jftih, who certifies it had coafidcraWe weight 


witJt 
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CAS£i$ Argued tfld Beterminet^ 

uritB the jury, aod if there i$ any tiling that impeaches the evi¬ 
dence, on which the fidt venii^f^ wasi given. It will be very ma- 
terialy the verdi£k before iord Chief Jaflice JE^rts turned on 
a cleigyraan’s evidence, one PhilhpSt who fwore he thnftcncd 
the child as the child of Admiul Hijter and his wife, but on his 
death-bed conceded, m great agonies, that he uas iuborned to 
give this evidence, on the defendant’s mother giving htm a bond 
of loo A to fw( ar this fa£t. 

Where a verdiB is given in evidence, it is neceflary foi tive 
perfon who gives it in cvidtricc to ihew on whit title it w as ob¬ 
tained } and on the other fide, they arc at liberty to Ihew on 
what kind of proof it was gi\cn. 

The defendant Mrs. Hart was, at the time of the trial, be¬ 
fore Lord Chief Juftice Jiy*ety an intuit, but if it is fnewn that 
the mother a£ied as guardun for h x, and was guilty of ill prac¬ 
tice • in the profecuiion of the fair, to obtain the itnliQ, though 
It was not the aft of the mfmt lurL't, tint male praftice miy 
bt given in evidence, or othenvifi fiieli verdift may iHnd uml- 
terable, and not liable to be impeached, and mankind would be 
in a very bad htuatiou. 


But this was not the cafe, for the defendant Halt was mir- 
ried 4t the time, and her huibmd, as fi ifed in htr right, prole- 
cutedthe fuit, and was aco-obhgoi in the bond to PI dips ^ as i 
rewAid to him for fwearmg in the caufe. 

If the cireumftance of perjury hid appeired to the 

court of Common Plea , it mud have hid greit weight, the de- 
fendaiitfs hufband being feifed ni her right when tb it ejwClmcnt 
was brought, and being guilty of male praeltct, this might cer¬ 
tainly have been given in (vidence. 

This takes oft the force of the objtftjon, that llierc are two 
concurrent verdifts for the defendant. 

Another objeftioii raifed for the p’aintilF was, that they 
were not permitted to give m evidence the depofmon of one 
Woohoth, 

If there was a difference in the fpclling o( PPeelmth's name, 
that takes away the prefumption of the identity of the peifon 
at the former trial, and the court were right m rtfuft.ig it, un- 
Icfs the party producing it would fhew him to be the fame per¬ 
fon, but ff%lfiotli *6 if* m loofe an evidence, that I fhould not be 
inclinable to grant a jnew trial on fuch an ingredient only. 

AnciN^cr objeftion taken by the defendant was, that there has 
been a ^onfiderable ijltlay in the caufe, and that nine or ten wit- 
examined at tlK former trial in Keni^ are fince dead, that 
mab^ial for the defendant Harfi motlier, wha 

«a11e4 hetfelf theyria of Admitul 
Al ^ thr brought a ^eftment foon afterf 
4md biid indfitnent Iv defai6ltii ajid ^ by collufictb* 



«i <ihe Tim? af Lord ChanocUot 
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A% to the death of vi^UnelTes, they are mortal, and nO porfina #**«* ». 
can keep thura alive, but this cifcumftaoce had wreight with the «**»•» 
iiiry in the laft trial, and they confilkred the evidence then given 
tor the defendant with the greater benignity and indulgence, and 
to be fare is a material ingredient for a court and jury to take in¬ 
to then confideratioti, whete there is a great lengdi of time be¬ 
tween the two trials. 

The miriiagc is extremely improbable, the licence was taken f 54^ J 
out by the wornan, the intended hafband in it called Franns 
JI/n’r, mariner, at the fame time he was a captain of a firfb rate 
in m of war \ it is fiid, in cveuk, he had a mind to conceal his 


marriage, but it is much moic likely fhe had it hlled up in this 
manner to conceal it from the whole world, in order to fet up a 
marriage alter hi. death, and at this late any nun might be mar- 
tied to a common wom'iii. 

In the ccclefuhical court the defendant's mother was deter¬ 
mined not lobe the wife of Admiral Hf'et't upon a conteil there, 
rvlating to the right of adminillration to bis pcrfonal cllvte, and 
yet, upon a trial at law relating to the leal eftate, was found to be 
his wifi. 


uxat vns, dfttef. 
itainedtobeiiWi- 
fe tMOtJtiaA 
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Ii is V. ry much (0 be lamented tint there rtioukl be fuch differ- In theeedefiirf. 
ent (letirmitiatlons in two coneuirent i 111 iftiieUons : but though coutt#s«f» 

. I/*! , • ^ .t -r latnr was. 

It IS a "n'.u abmriliiy, then* is no way to itid'C tliem unuormi I 
know but one caft where iliis van nlon of judgment ha. happen¬ 
ed, and tint was the calc of Aiitwull and Lord M 5 uniague\ 
thoio a tcditor wai determined to be compos minhs^ upon a fuit 
in the c.clef'allinl court, and that foiut nee was affirmed in the . . - 

court of dth}»al<-s: afterwauk, on a tiial at law in relation to Snto*the"«i 
the ital tlta''e dcvifed by the will, the tiflaior was found etUie, he«M 
eomposy and then an appluatioti wa, made to the Houfe of Lords 
by pciitioii, to rtverfe the fcmcncc in the court of delegates, in UMialthe^We 
Older to make the determinations uiiilorm, but the Houfe of ofJUndjtoiw- 
Lords difmiffcd the neiitioii, bee auk the feiucnce of the delcgases 
IS «ec,&vc, and no appeal lies from it. peutioa wm < 1 i&. 

milTcd, because 

thatfenttnee vra: d«uilvr, and no appeal lies Horn it. 


I am of opinion, on thq phintiffk paying the cofts to the de- Awial at bar 
fcnd.int, that he fliould be at liberty to lay all ihefe circumftances j^urf of K ** 
before a jui y ; but the queffton w itJ be*, how it ffiouki be juried f Bench, on Ur 
I will dircGh a tilal at bar in the court of King’s nench, provided sdio 
tJic party praying a trial at bar will coufeut, that, if he prevails, 
be Wi'l be tonunted wiili nif/ ptiui cofts, and on thofe terms, f thstifhopr^ 
am of opinion, this matter ftiould be tried again j and Lord ? 

tLu’dwhke gave direclions accordingly (1). . 

wft*j w Aon-’' 
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Head verfus Head^ Ma^ 20, 1747. 

T H E bill was brought for the arrears ami growing pay» 

^ mem of an annuity of four hundred pounds a year trom 
the defendant Sir JF/owfw ifeW, purfuant to an agreement be¬ 
tween the plaintiff and the defendant for that purpofe, and to ' 
eitabiifh the agreement for a feparate maintenance. 

Mr. Attorney Geneiah for the plaintiff, cited the cafe of Oaf- 
eaid!?/* verfus Oxenden^ 2 Vetn* 493. and verfus Cravdey^ 

ih, 38(5. and An^ier verfus Angier^ Pnc. in Chan, 496* Gdb, 
£q. Rep. 152. 

'rhe defendant’s counftl obieclied to the reading the depofition 
of Jane Getmvy the wife of John Ginewy as her hulbaud is the 
prochein amyy and liable to coiis. 

Lord Chancellor allowed the objeflion. 

The counfel for tlie plaintiff read next Sir Francis Head’s let¬ 
ter to Sir Wtlliam Boycey Lady Head’s father, being an agree¬ 
ment to pay L)dy Head four hundred pounds a year, dated Au~ 
gup 25, 1740, which was as follows: 

Dear Sir Wilhimy 

** I (hall always with plrafure remember my dear ^uinetie’s 
*' many (;ood qualities, and be far from imputing her misfortunes 
** as faults, but as it will be much eaficr for me not to be a con- 
ftant wUnefs to what we can neither of us help, 1 am nvtllmg 
to find het 100 1 . and no iAotey between iht and Chiiflmas next, 

“ and to ionttnue hir fuch quatte'ly pa'^mentSy when it Jball biji 
** fuU my i.^nvemetheyj'i long as we Jhall ionttnue fepar&tCy with this 
•* one piovifo, that it you ihould think at any time my pretty 
** Galriille iliould want any kind of iullruiflionb, flic may be fent 
“ to me, who will always receive and inftruO: her as my chlld,^ 
according to my parental duty} and have nothing further to ' 
** add but my prayers that we may all enjoy quiet here, and ever- 
** lafting quiet hcicafter, and am 

Dear Sir Wtlhamy 

Your moll dutiful fon, fcf/-. 

Framts tiead.** 

The plaintiff by her bill fecks to eflablifli this as an agreement 
for her feparate maintenance, and to fccure the payment of four 
hundred pounds a year for het life. 

Mr* Solicitor General of the fame fide: By a fubfequent letter, 
dated the a 2d of Siptemher 1741, to Heady Sir Ft anas 
fays, ** upon fending a ret^iipt you may have your money on de- 
** iftand.” 

What is pur moxtey ? Why, the money he had agreed to pay 

her, 

The pretence of her being difordcred in her fenfes, is as 
iPng age as 4 739» sind fubfequent to that, for four years, here 
is, by fcseral letters, an acki^owledgment^the agreement was fub- 
fiftiiig, and payments in putfuance of it,*a&d the defendant never 
offem to take her home till the blU filed. 


Tl,i.r» 





There is evidence tod of Sir endeaToar to. convey her 

to a mad'houfe) without giving her the leaft notice» and on her 
application a writ of /up^H^avif hfued j and though) by.hj^ att- 
fwer noW) he offers to take her home, he fays, 'at me fame time, 
he fhall fhut her upi conGdering her as madi this is the ttry 
thing which the court attempted to obviate by the and 

notwithftanding Sir Francis moved that it might be mfcharged» 
yet . your Lordfhip refidcd it. 

To (hew that a woman, after a reparation, is not obliged to 
go home to her htifband when he fhail think proper to take her 
back again, unlcfe there is a profpefl of living happily, and in 
harmony together, he ftated the cafe of Sleeling verfus Crawley, 
2 Vern, 386. 

Mr. Brown for the defendant. 


Sir Francis Head married in 1726; Lady Head*^ fortune was 
4000/. down, and 4000/. more on the death of the fuvvivor of 
Sir William and Lady .Svyre. 

Jngier verfus Jngier^ is a Cafe udth very different circum- 
(lances, for there was a clear agreement for a reparation, and 
the behaviour between the hufband and w’ife both equally bad. 

He cited the cafe of Whorwood v«fus Wborwood, in 1 Ci. Caf* 
250. where, after a decree for a feprate maintenance, the court, 
on a bill of revivor brought, would not continue it, as the huf¬ 
band offered to take her back j but in the cafe of Sir George 0»i- 
endeUi cited for the plaintiff, it docs not appear the hufoaud 
feted to lake her back again. 

In all the cafes cited, or that can be cited, where an agreement 
for a feparate maintenance has been decreed, a clear agreement 
has been manifefted to the court, but in the prefent cafe it is 
very far from being fo, for in the fetter to Sir WilUam Boyce^ 
Sir Francis does noj fay fo long as we fliall live feparate, but 
continue feparate only. 

Lord Chancellor flopped Mr. Qorle^ who was counfel for the 
defendant, from going on to fhew that this was not originally 
intended as an agreement to continue during their joint lives, 
bccaufe he did not fee it at all in that light j but the material 
queftion wdll be, whether the occafion for this reparation ccafes 


or not ? 

Mr. Qarh cited OBavo Chanc. Rep. 222. a bill was brought 
by a hufband to fet afide a decree of feparation obtained during 
the interregnum ^ Lord Chancellor Clarendon, referred U to the 
twelve judges to certify their opinion, whether the a^ of parlia¬ 
ment had confirmed the judicial proceedings before the reftora- 
tion, and they were of opinion it had.. , 

This cafe of Wlm’wood verfus Whorwood, came on again be¬ 
fore Lord Keeper Bridgeman, and is mentioned by Sir Limel^ 
Jenkins in his life and letters, p. 723. the Court did not indeed , 
reverfe the decree, but then they let it lie'dormant, and if the 
wife did not return to the hufband, left it open to proceed 
agairift her in the eccicfiaftical coarti for a feftitution of 

gal rights. . ' 

'' Lori 
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CASES Argued and Determliwid 

Lr d luirdv u to give tlie furntU of cith fide an oj!ipor<-unI- 
ty ol ini(}' 1 n g m oiiki to bung about a itt oiuilutlou, adjourr- 
cd thf laiil boin time to time* till the 3d ol Ju/y 1747, and then 
gnve lus I piinoii, 

J VI ) <]i llioiu uife upcm lbj5»c^fi•; fiift, %lieih(r hete 
any luch agtmiit *1 bet^vetn the pauK<* lor x perpetual I para- 
tjon indlhaiMU‘1 i kc, as this court 'will efi ibliili ? 

Secondly, \Vhtlhu, 111 t^le there wa> no fuch aerument. 
Sir J iitviu Ins, bv hi> b 1 iviuut to Lidy JJt /, gi\sn rs ilon Lr 
the court to deLrc>. her 1 kpirate muntcinnu ^ 

Now, r> to tic fiifl ol thtfe tvi o qut fiion,, lu r( was no igrcc- 
ment for the j iUt«.s to live 1 pii iti, ind lor Sn 1 >am s\ min¬ 
ing tins alloa uiCv. *or ihinony, but mciely dunng ni occafioiul 
able me, and for his lull’s fuppoit whilflt ihit lallcih 

It IS therefore to bo loi lidcrcd, whether any thing I », hip- 
pened lime the m'iking oi this agreemint to put tn end to it, 
and roindme thi touit to decice the niaintenanio for the futuu , 
and wlnt efintt this couiuhration will havt u|on tJ t genc-nl re¬ 
lief prc\td by tlu bill, by w'hich liberty is required for L<»dy 
//<’’/to h\c fepii U , and tbit the eniiit w mid dee tec her bul- 
buid to p y bi.r mu ikumte, and hkewife wliat efieet thu> will 
haseupoi thw ant us aheady dm. 

As to tl c 111 city priyed, it is not in the pow( r of the court to 
deeic'it; and I do not find lint this < mit cvlt inidi a »h».rfe 
foi clUhliiluHti a perpetual fcparation b.twi\t hulbind wifi, or 
ketwixthufcind to compel a hulband to pay a leparale nninteii t ti, to hn wde, 
him k up'»n an agiexmeiit between lUeiUi and suit ujmu thi^ 

p»vher Ikpi- UUWtJiligly (l). 

tUifi mamtuunce, 

tlWie u Ml aftuU c *ient fortlutpurpoK. 


C 5 JO 3 


No Injl'unce of a 
aeriet i»t 
hhihiDf a perpe¬ 
tual kpuauon 


Tlic rgieemtnt bctwKt Sh Ft v,ii< tml J nly U w is rnly 
for tin. piymint of a m int» innee daiing an ou ilton il i! kiut; 
now, toimdti what h’" L en done to put .11 end to tlu„ agite- 
tnf flt. 

lord Haid^onl then It ilcd the isuit me of Indv Jluid''- dif- 
ordtr, and bir hutcJs niteuiion of carrvi Z ^tcr by lore., to a 
raad-houle, and then w^ent on as follows; I t .nut li) lb r Sir 
/'iirm/i’o bchiviom upon thisoii ihon was proper, he inouJu iia\e 
firft gone and 1 itisficd himfelf ol iny Lady’s conditun IhIoic hit 
had made futh an attempt, but yet, upon the (ueuinilami.» of 
her eonJutfl, I will notfiy tint this w is fmh an u t of eiuelty 
ds would forfiit the right and authoiity of an hufbind, or would 
bo fulfil lent ground foi the fpintual court tod»,cree alimony, atid 
iiparation upon. 


See fTimi n$ V. U era 9, vol 96 98. Fofd t sol. y6 
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The point of the /uppluavit granted to Lady Hfad\^ carried too 
far: the having obtained a fupplfcavit is no reafon that a wife otuinin • 
fliould elope from n hufband, for it is a fecurity taken for the 
wife, upon a fuppofitlon that they are to live together. noi juftify a 

* ' ^ ^ wilVdeli.pmtnt 

fiom hi*i hulbind, foritis a fccuriiy taken (oi heron fuppofitldn they are to live together. 

He then Hated the cafe of IVhorcivocd verfus JVhoreiuoodf i Ch. 

Qif. 2^0. and the opinions of the Lord Keeper and Lord $haftf- 
bi/ry i and ohferved, upon Lord ^hajjhurfit fending the parties 
to their remedy in the ecdcfiaftical court, that it muft haye been 
grounded upon this, that as the court of chancery had fuccecdcd 
to the iiirifdidion of the fpiiitual court in matters of alimony, tsfr. 
during the rebellion, a decree then made by the court of chance¬ 
ry in purfuanceof this jurifdidion was to be taken as afentciue 
cl the fpiiitual court, altdr their jurifdiclion was rcilorcd, and 
to be referred thither for its examination. 

Then hli. Lindfiiip read the palTage from Sir Leohie yndwt’s 
letters, from the words 'Il^fc are uil'er cruelties /j <alledt to the 
WonL i/v d.tree tn qi»jiii}U 

flis LortUliip then repeated the reafms given in the book for [551} 
flic opinion in that cafe, and appliv*d them to the prtfent, by 
faying in this cafe nothing appeared to flicw the Imfband had 
rendered himfejf incapable of demanding the return of his wife, 
and that as the wife appeared unrejfonably averfe from return¬ 
ing, he could not make a dcaee for the continuance of the ali- 
niony. 

As to the arrears of the f«parate maintenance, he decreed them 
to lie paid, hceaufe,hc faid, foinc things which had happened on 
Sir h'nmcii't, part, were an cxcufe for my Ijady'snot rctU niiig to 
him till this /./i/AvVi/ ofllr of receiving her had been made by the 
anfwer of the hufband ; as for inflance, Zir Frauds't letter^ his 
attempt i-i curry hr to a inad-hujl\ &c. and that thefe were very 
good pretences for not putting heifelf under his power, rfpccially 
where the court had thought there were grounds for granting 
her a fuppfirav.t. 

His Lordfhip decreed the arrears to be paid to lrxA<f Headf 
hut that Sir Francis having ollcreil to lec'-ivo her again, he 
fhould receive and treat her an his wife if fhe would return; but 
in eafe flie did not return in a month, the maintenance fhould 
ccafc for the future; and on the other hand if flic returned 
home, and the defendant refufed to receive, maintain, and treat 
her as his wife, the feparatc maintenance fhould then con¬ 
tinue (i), 

(i) Lib. A. 1746. fol. (116. In band by his anfu’cr offered to receive hi*' 
Gutbv. Gutbf ‘^JRio. Cha. i?</. 614. the wife again. Vile Msll v. Mirctajmrpt 4 
court decreed a fpecific performance of Liv. Lba. Rip, * 

ankles of feparation, though the huf- 
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Cafe 201. "The Attorney General verfus Lloyif and others^ July 31, 17 47, 


T 


HIS came before Lord Chancellor on an appeal from tbe 
Rolls, upon a quefeion arifing trom the will and codiill of 
Mr. Millington. 

James MilUngtan^ by his will dated the 8th of February 1734, 
gives particular lands and his perlonal eftate to be laid out in 
lands to charitable ufes ; then by a codicil, dated the i ath of 
Jnly recites his will, and that he had devifed his lands 

to Inch ui'es, “ but that thi,re had been an a<fb of parliament, iu- 
“ titled ‘The nt^rf main and being indoubt whetlurthe de- 
vift. made by him to fuch charitable ufes would be good or 
** not, and being ftill defirous, as far as in him lies, to tonfitm 
** his faid will, ncvcrthelcfs if by the adl of j-'ailiament, 01 by 
** *any conftruiflion of law thereupon, the efiate i.> ijot well de- 
notpah to ihuf« ** vifcd, and cannot go lo thofe ufes ; tlien and in fuch cafe 1 give 
them thofe lands to MiUmglon Btichley and his htiis.” 

and liU hpir<s. 

By a fcLOnd codicil of the l7th of Ma-.h 17 56-7, reciting he had been advifeJ the dc\if‘ of lii'- liiids wns 
void, give» his peifjna} 10 die fame chiiiuble uio , and 1 >i« rcjl t Aitc lo die ditcndiotA/* B. Ihe 
jnoritniin adt psflid ir 1736, and the leAitor died the ?th of I'ehuety J737. Os o raft JlauJ for ilr 
MMtsn of thi court cfKvr't lierrh^ tie fadrtt it was tbar tj-nuon tlrje wo-i <a,ell diiijid 

ly the ficond codicit to AJliiii’igtoti BuiUty (ij. 


1 Vef. 3S. S.C. 
y. M. by wiJl 

dated Ftbrmty 
3 , > 7 ^ 4 * givet 
paicicuUr lands 
and his perfoiial 
eftate tv he laid 
out itf lattdt to 
tharttulU uftt, 
and declares by 
codic,i],y(i.3r 12, 
1736, it by the 
mortmain adt 
the eftites (in- 


C *55* j The fet-ond codit II datid the 17th of Jihinh 173(1-7, reciting 
as aforefaid, “ that Ining adtifed the doife of his lands wo'ihi 
b** void, and it bcliig n*y intention the tharity thonld be con- 
** tiuued, and being advifed my ptrfonal ellaic tan bt piv_n, I 
do therefore by llii. codicil give my pafonal cllatc to iln. (ba- 
“ ritjblc ufs. ■ bN lore luenlioncd, and I do hcieby give niy real 
** edate to the tkiciiuant.” 

I’he mortmain adl palfcd in 1736, and teflator dLd the 8th of 
Fthruary 1737. 

The of the Folk ^ on the 10th of D.'^tmfer de¬ 

creed the will and codicils to be well piovcd, and tb.it thiy ihuuld 
be ellabliflictl and tlie irulls thereof ought to be pcrformcil; the 
siefendant AlUlngton Bmhleyy wjio had .ittained his age of 21, 
apprehending himfeif aggrieved by tliis decree, for that there 
was not any declaration therein, that tlie ellatcs in SrtetUu and 
Sfri 'Hvjbnry^ on his arriving at 21, would belong to him, lie there¬ 
fore appealed to Lortl Chancellor. 

'I'he Attorney Genetal for the clnirity cited Onyotif verfus 
T’yerst 2 Fern, 7/, I. and the fame cafe in Free, in Chan. 459. cal¬ 
led there Onyons verfus J'rvt/*/, and Balh. ^92, and Sir Robott 
aif on verfus l.mly Lomhe (2j, on the conUrudlioii of Sir Tha- 
mas l^mhe'fa will, before Lord Chancellor Hardnuicii. 

Mr. Wilbraham of the fame fide cited AJhhurnham verfus Kirh- 
hall (3).. where it was certified by the opinion of all the judges to 


(z) JhJe Athlm'ihai’i v. BradftaWf 
emit % vd. 36. note 1. 


(*J Ami. 519. S. C, 
(3) Ante z vol. 36. 
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Lord 
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Lord Hardtoirhe on the 4th of December 1739, that a devife of 
lands under a will to charitabl<^ ufes made before the Aatute of 
mortmain, notwithftanding the teftator furvived the ftatute of 
mortmain, pafles the lands. 

Mr. Solicitor General for the defendant cited Coggerjball vcrfns 
Coggerfiall before the council, in the prefence of two chief juf- 
ticcs, the ground of the determination there was a total incom¬ 
plete will, and was therefore ftt afide. 

Lord Hardwicie flopped the Attorney General when he was 
going to reply for the charity, and faid, that he was very doubt¬ 
ful about the conftruftlon of this will, and that he would tell theni 
why, though he did not intend, nor could he give any abfolute 
opinion. 

This is a cafe which is extremely different from all the cafes [ 553 3 
cited, a cafe in which the revocation of the former, or the va¬ 
lidity of the new difpofition, does not at all turn upon collateral 
afis or circumftances, but merely upon the words of the firft 
and fecond codicils, and the whole arifes upon the conflruflion 
of the inftruments themftlvcs : in that refpe£l it differs from the 
cale of Otiyon verfus Ty/erf for that turned entirely upon the 
coll xteral afts madt ufe of by the teflator towards the execution 
of the ftcond, and the cancellation of the firft will j and there 
Loid Chnvper was doubtful of tlie advantage that could be taken 
of thofe circumftances at hw, and'he concludes, as it is men¬ 
tioned in Vetuottf tlat m cafe U had been a good canedUng of the 
will af law, it ought to be reltexed agavxjl, and the will ft up again 
VI tqmty urder the hind of anidint. But how he would have 
come at it there, if the law had faid, that tlic firft will was re¬ 
voked, I cannot fee \ or how a court of equity can fet up a will 
againfl the heir which was revoked at law this is the principal 
cafe of all that has been cited. 

The reafons, that make me doubt of the conftru£l;ion con¬ 
tended for on the part of the chanty, are thefc : 

Fiift, If the teflator had intended what the relators contend 
for, that the codicil fliould be a revocation of the firft devife, 
and a new dc\ ife only in cafe his will fliould be determined to 
be void i he might as well have left it upon the firft codicil, 
luilefs only in refpefl of changing the difpofition of the per- 
fonal eil.ite, for thcic w^as occafioii of alteiation as to the per- 
fonal ellate, but not as to the real. 

Secondly, It is a very nice thing to fay, that bee lufe the rca- 
fon a man gives for his devife is falfe, therefore hij devife fhall 
fail, and how far that will extend I cannot fay: but here he has 
put the devife upon the f i^l itfelf, for the words of the fecond 
codicii are, that being advifd the devife of hit landi wuuld be void, 

&i, {vide the words bifore). That he was fo advlfed was a fadl 
in his own knowledge, and he has grounded his devife upon this 
advice, and not upon the reality of the law, though that fliouid 
come out in the event one way or another, upon that he makes 
his determination, which he might ui* to quiet a doubtful quel^ 
tion, I will not have this litigated after my death, but I will 
fettle it mylelf upon fome certain foundation. 

KkR 


Thirdly, 
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Atramvry Thirdly, And this is the pnnclp! reafon I doubt whether 
^ tioi»' <I‘*hrrent difpofition is put fi ig)y upon the point ot law ; the 

words of the Ull codicil are very mittiial, Jf bung my wfentwn 
th charity Jbould be continued^ and bung adviftd my pujonal ijlale 
can be givenf I do ueftre b\ tits tod il grie nr^pet(etial ijiate to 
tle ihartttthlt ufn btfotunniti t id \ and I do hittby pre ivy rial 
efo^e to the difu\lant Mill npli,u\ \ ho tan ttll what the uftitor 
f 554 3 nieint bv thelt woids ? he P’l^ht be adsifed that his perfonal 
eflate might be fo mucli inticifcd i* to be fiifhcicnt to fopport 
the chiniy, (loi the totlitil vs i> 111 kIc a conrulciablc lime afttr 
the Will). ifhct''oktlK Miio’* into 1 IS rorlidsrition, the point 
of law upon the llitute, tint the thsiA, of the real eftate vsr uld 
be \oul, thit he might make a good difpofition of his psTfitn! 
efta*c to the ufes of thcclwnt}, and tint tht perfmnl dine 
would be fufhiitnt for that purpofe , all theft itifons nii^ht bt 
the cjiound of Kis difpofition. 

iltfe things ra kc me doubt gi'itlj of the confir'nTtion of 
this will, and it is a new point I think tlisrrfore n (hoiild un¬ 
dergo a fob nin s’ttci nnution it is 1 kgil qucll'on, ind upon 
a Icgil denfs., md I will nnkt a < ik, and Inid it to tlu Jud^ s 
to have tluir dstciniinition up in it. 

Ills Lordlhip i r<.< uhngl} oiskicd a cafs to bemu’o on tl 
tcflaunkwill iiidisdiiis, mil tiie i*'! of p rnini* iit to juiinit 
tlie difjoh' on oi inid , wlauhv the 1 imi. ltc.iiK un di ud' , 
for the I j ill on {1 th |i ks of tht so it of fin g’ Ikiau , u i 
th» (pitllion V IS to h , w is.tlui (lu ultator’s red iftatt h' 
Stut V aiul S'lin h ^ vtit will dmi (' by the kn ml inl d 
dated the 17th 01 J\i » /, 173', to liit tkfiiidnit AJ I 1 

BulU fornls w it]» ur iaim'< 1 i vti to Ins f ill and oflii r If iis m 
tad m iK, iht 1 uJ At 'A >\ l n Itu Ut i h n mg oht 111 td lus t ol1, 
and the Jui’gtb tlutiuitii Ling’--Ik’th wi rt m be ttciusil 
with the nit, aiulitliivid ill fiiiOitr dnttlion till ah^r t s* 
Judges fhould have n.ulc then niufi aU. 

'J lie Jml f'’i of the tc nit of I m ’ il mill iving been attc neks! 
with the cale, tiui by tint ttuifit n d’ttd ftmuny 17 
rcrtificd th.it upon he an con dtl on lu’th fides on ihi qm fkrn 
fV.itcfk .md on conficki u^cn of the c ae, tlu y were of op m i , 
that the ted itor’s rt d f iLitf s in 5 / !*on and ^titnJluty w 11 c v t 1 
dtvifed by the cod.id ditt^d the 17th of Afatihy 17'O, to jMi'~ 
lingten BuelUy for Jili, with rtmdiukr over, as hinittJ m the 
codicil. 

Iiord Chitf Juflitc Lie, 
Mr. Jullut 
JMr. )ulhte 
Mr. Juflice 

On the ^th of May^ 1719» Loid/A ji rfvwofe m confequcnce 
t>f the Ci-ftilitu.. d^clartil, ih it Mill cten BnilUy, having alt until 
hi i„c of mt’tkd to the icftator's real cllate m 

StuUon ami Shriotylut^ f>i hi. life, with icm.nmki to his firll 
.nul tM ry other Iti^i lu i.id m>ile furtifTiVcl), ind reJerred it to 
a Miflei to tike ati auount of the rents of all tht* iiemifles in 
Stretton and Shrvtij/huty, accrued fmee the ZOtli ot Septemlerf 

i747» 
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1747, when Millington Buokley attained 2T, and what thalJ l>c 
coming upon the balance of tli<| account, to be paid by tlic trulr 
tees to Millir.gtoii Buckley* 

» , 

* Fonoard verfus Dujfiddi Augnji I, *747* 

Lord Chancellor, 

H E R J£ A, has feveral demands ag-tinfl: R. and B* 
pays money generally to A. he may apply it to the 
payment of fuch debt as he thinks proper, for the rule x&fotven- 
dum ad tmdum recipientis* 

The defendant brought an a£lion againll the plaintiff upon The plaintiff Jn ' 
tlic whole penalty of a charter-party, where part of the money 
was due only, and had judgment on the whole penalty, the de- on the whole ^ 
fendant at law comes into equity to be relieved upon paying the pe«»ity> though 
principal and intereft. remained due,. . 

hut on offeiring 

to pay principal, IntercR and coRs, the defundanc at law may be relieved in this .court* ' 

The plaintiIT at law is right in fuing upon the whole penalty, If »n obligee wii* 
though only part of the debt remained due: and fo it is in the ■ 

cafe of a common bond j an obligee, though only part is un- on more than 
paid, may bring an adlion on the vi'hole penalty; but then the ‘J’*!*,? 

Obligor la as right m bringing a bill to be relieved on paying tiic here though in- ■ 
principal, intereft and cofts j and if the obligee will put in a bad titledto themaf 
anfwcr, and inlift on more than is really due, he (hall lofe his 
cofts here, though intitied to his cofts at law, ‘ 

Lord Chaticcllor ** ordered the Mailer to compute intereft 
on 546 A I or. 7 d. the balance due to the defendant from the 
“ end of three months after the landing of the (hip’s cargo, at 
“ 5 A’'’’ and that 180 /• paid by the plaintift to tlie defend- 
** ant under an order of the 12th of February 1742, be applied 
“ towards keeping down the intereft, and afterwards tow'ards 
** nuking the principal of the balance; and on the plain- ' 

“tiff’s paying the defendant the refidue of what (hall be ' 

“ found due to him for fuch principal and intereft' with the 
cofts, that both fidcs do deliver up the charter-party, and the 
defendant acknowledge fatisraflion on record of die judgment .' t',; 

“ obtained by him at the plaintiff’s expence, and in default of 
** payment by the plaintiff'at the time appointed by the Mailer, 

** tlic bill to be difmiflcd with cofts.” 





r''"t 

VI. 
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Paivis vctCus Corbet, Augti^ Si 1747* Gaftl 203 

Lord Chancellor, f 

H E eflate made fubjc<Et to a 500 years term by the will Where arWiLwsin 
J. ^ of Corbet Kinajion^ for the payment of debts, muft firft be 
applied before the creditors can come upon the eftate defeended ^'**^ *^^®’** 
on his heir at law} for if a teftatot. has Created a pameuJay | 

■ , ' ; ' I , . .' y ■ fayaiertt <Jf' 

debt*, and fuhjeff^ to the truft deviled It ever, the deviftss CM Whd afrheaiffit till ajRef the 1»i^}le l®r- 
dems difebii-gtd open it. ' , • , A. ’-'t 

; ' K1c 3 , ; 'tr#- 
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V, 

CMvtir. 


truft out of particular lands, and fubje^ to that truft deviled it 
over, the de\irecs can take no benefit but of the remainder* 
after the whole burden is difebar^ed upon it; and as to that, the 
heir at law Hands in abetter place than the dcvifecs do (i). 

The next queftion is between the devifees of the real eftate 
which palles by the codicil, and the heir at law of the.teftator j 
undoubtedly, according to the determination of Galton verfus 
Hancork (2), June ii, 1743, the afllts defcendible on the heir 
at law mufl be applied,to the payment of debts before the lauds 
can be charged, wJuch arc fpccifically devifed. 

Another defendant in this caufe and mortgagee, Awye Kytm~ 
Jton^ was like wife a bond creditor to Corbet KynaJloUi her counfcl 
infilled (he had a right to tack it to the mortgage as againd the 
heir, becaufe aflets being defeended he cannot redeem one with¬ 
out paying off the other, for the court will not make a circuity 
by putting her to the neceflity of fuing on the bond j and tJicy 
infilled further that tlie rule was the fame with regard to a dc- 
vifee, and that the court will not oblige a mortgagee, who is 
likewife a creditor by bond, to fue him under the llatute agaiuft 
fraudulent devifes. 

Lord Chancilhr agreed this was the rule of the court as to a 
mortgagee, who is likewife a bond creditor againft the heir \ 
but did not remember it was ever determined in favour of fuch 
mortgagee where there are intervening incumbrancers of a fu- 
perior nature between hi*, mortgage and the bond, and therefoic 
would not dirc^l that Mrs. Kyn(^on*% bond (hould be tacked to 
her mortgage. 

(1) ^ed vide Walkf) v. Jachfont ante (3) Ftde Motiet v. Pa/ke, ante 2 voh 

SVol. 623. 53. notes I, 2. v. Batter, pojl, 

(2) Jntt 2 vol. 424. 427.430. S. C. 630. Troughten V. Ttoughm, pnfi, 659. 


Aireti4e/c«nded 
' onthebeirat 
jUw iwuft b« ap- 
' plied to the pay¬ 
ment ef debts 
beibre the lands 
can be charged, 
which are fpeci- 
iicaUy devifed. 
The rule of the 
court as to a 
yaortgagee who 
Is likewife a 
bond creditor, is, 
tiiat he may tack 
it to the mort- 
gage ds againfl 
the heir, becaufe 
OtTett being de¬ 
fended he ran<« 
not redeem one 
oritheut paying 
eft th« other. 
( 3 h 
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SVpofiftoas 
aoferred for Ilh« 

C irtinenoe, the 
after mported 
diem hnperti 


Pyneent verfus Pyticenti Augujt < 5 , 1747. 

T he depofitions of a witnefs in this caufe w'ere refcricd 
for impertinence, the Mailer repoi ted them to be imper¬ 
tinent, and the witnefi. has taken exceptions. 


jornt j «■ eueptSoo* taken to his report, ordered to ftand ovrr till the hearing, the comt being doubtful, 
whether depouuooi could be referred for impcrtioeiice only. 


Lord OmneoJhr ordered it to Hand over till the hearing of tbe 
caufe, being doubtful whether a depofitlon could be reft rred for 
impertinence only, for in the cafe of Cocks verfus Wot thiugton {1), 
Btcmber 14, 1741, and the other cafes therein mentioned, tlic 
reference was for fcandal as well as impertinence. 


(1) Aru t vol. 21c. S. C. 
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Neve verfus Wtjion and his Wijki Augujl 7, 1747* •£» the Paper Cafe ^05. 
of Pleas and Demurrers* 


A Bill had been brought ^by a fitigle creditor in behalf of 
himfelf and other creditors, againft the executor of JPH- 
Uam Not'thmoref and the devifee of his real eftate: the prcfent 
plaintiff came in under the decree in that caufs before the 
Mailer, and proved his debt} and novsr bringvS his bill in tlxe 
name of himfelf and other creditors of William Northmore againft 
his devifee and executor, and makes his heir at law a party, who 
was not fo to the other fuit. 

The devifee and executor plead the former fuit is ftill de¬ 
pending. 

Lord Chancellor, 


A man who comes in before a Mafter under a decree, is qrnjt WlMjevercomw 
a party to that fuit, the prefent plaintiff does not by his bill 
make any cafe to (hew it was abfolutely neceflary that the heir decreVu fMfit 
at law ftould be brought before the court, and therefore al- party»tlm 
lowed the pica (1). 

bill, a plea, that the ferner fuit is AUI depending will be allowed. 


(l) Reg. Lih. B. 1746. fol. 490, Vide Lav} y* Rigb^* 4 Bro. Cha, Rep. 60. 


Bicknell verfus Goughy Augttjl 7, 1747. 

A Bill was brought for a difeovery of the defendant’s title, 
charging fraud in the defendant, and praying to be let 
into pofleffion of the eftate. 

The defendant pleaded the ftatute of limitations both to the 
difeovery and relief. 

Lord Chancellor, 

I am of opinion the defendant cannot plead the ftatute of li¬ 
mitations to the difeovery, but mult anfwcr to the fraud j and 
that, as the defendant has pleaded it, it is in the nature of a de¬ 
murrer, for the defendant not avening any fafl to which the 
plaintiff might reply, but relling it on fails of the plaintiff’s 
own fhewing, if I was to allow the plea, the plaintiff could not 
take exceptions to the anfwer, and therefore over-ruled the 
plea. 


Cafe 206 . 

C 558 3 

Whtfn frAud!« 
charged, the 
derendant can¬ 
not plead the 
ftatute o/limiCa- 
tions to thedif- 
coveryofhis 
title, but nuili' 
aafwer to tfa« 
liavd (1). 


(0 Vide, Deloftthte v. Broxvn, 3 Sto. Cha, Rep. 6 


Skip verfus Warnery Augif 10, 1747* Seal, Cafe 

A Motion was made to difmifs a bill for want of profecution; 

the caufe has proceeded fo far, as that a commiffion has 
been taken out, but nothing has been done upon it, but publi- 

Kk4 cation' 
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fKtf V. 
Wakkkji. 


You tannot 
move o ifmifs 
* I) II *t ei pub- 
]•> iiioii IS puil| 

aiiil il i!> no Lui(l> 
J]i |i to t'n Je- 
fi iiu ml, f ii if 
tiic bill Is ilif- 
niill) il at the 
li ujiiM, hr svill 
have lii.s tull 
colL. 


cation has paft, and iflue being joined, the queftion in difputc 
before his Honor was, whether it mull not be fet down tik re- 
quifitlomm deJendenUs\ m whether, according to the rule of the 
court, the defendant may not move to difmifs for want of pro- 
fecution; his Honor had fome doubt, and diredlcd it to be 
moved before Lord Chancelloi. 

Loro Chancfu on, 

I know of no rule, that the defendant may move to difmifs a 
bill after publication is completely pall; the modern piafticc 
h IS been after ■nfulqtenn to rejoin, and even after a commilfion 
for examination of witrellcs, if nothing has been clone under it, 
to difmifs the bill, but the defendant here is. under no hardlhip, 
becaufe, when it comes to a hearing, this caufe will nor be con- 
fulercd as on bii! and anfwcr only, and therefore the delcndant 
mav have 1ms full colls if the bill lliould be difniilled at the 
hearing : Loiti Hardw'ule denied the motion. 


C.ifc 7 f 8 . 

r ) 

An • I. (ii 

• lull It 
I I, iiuy, 
It aidrr 
tMl‘» 

vt> b> t. 
t imiuun lusa- 
veiy. 


Bx parte John/oii^ ii, 1747. 

M r. Bhouipfitiy a devifor, being a tnillcc, devifed all his 
eflate to his fon, an infant hi tail, with remainders 

over. 

A petition was preferred, that the infant on ulioni the truH 
is defernded may be ordered to convey by recovery, jmifuant 10 
the llatute of 7 Atm. c. 19. 

Lord Chancellor^ at firft, thought there mull be an application 
for a privy feal for this purpofe (i), hut the a£l being gt'nci.il, 
that the infant Jhnll con>uey Umdi ai tie court by nuLr Jl.\xtl d-ntl: 
his Lordlhip in this cafe made an order, that the infant Ihould 
convey by a cotnmon recovery (2). 


(1) £x patte Bovtei., ante it\. nnrigagee or trullec, who i-i a fimr tJ. 

(2) 4261 B'e 'i-ttt, may cuncey by fin,. ZV /a'/' 
pente Sia::b, Aitih. 624. So an infant Mum., mte 


Cafe 209. 


Jlflachenjie verfus Robinjon^ Atugti/l 11, 1747, 


A mortgagee 
malt accept of 
a mung.igor'k 
noinmee, to an 
avoidance ut an 
adiowfmjtbr, 
inftiad nt 
tn^ a laMca 
cloiure, he 
Aould have 
prayed * fate of 
she advo«Z»a. 


A Petition was prefented on behalf of a mortgagor, tliat ilu' 
mortgagee of a naked advowfon may accept of his no* 
minee, and prefent him upon an avoidance, the incumbent 
being dead. 

Mr. Ciatlcf of counfcl for the mortgagee, irfiHed, .as thcic is 
a large arrear of intcreft, he ought to prefent, il any advantage 
accrues from it, and cited the calc of Gardhur veifub Crijfith,^ 
a Wms. 404. there the plaimilT^s father being polTcfled of a 
99 years term of the advowfon of Eikingtoity made a mortgage 
tJiercof to the defendant, and in the mortgage deed was a cov.- 
hont that cn eticry avcUance oj tie ilurd ike ttiortgrgri JLiuUpi,- 
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/* 

fent\ the court gave no opinion, but feemed to incKne that the 
defendant Grijjith^ the mortgagef:, had a riglit to prefent* 

Lori^ Chancellor, 

I am of opinion that the mortgagor ought to nominate (i), 
and that it is not prefumed any pecuniary advantage is made of 
a prefentation ; to be fure, thefe are indiflerent fecurities> but 
the mortgagee ftiould have confidcred ir before he lent his money, 
and inflead of bringing a bill of forcclofure, as he has done in 
this cafe, fkould have prayed a fale of the advowfon. 

Lvrd Chancellor mentioned the next day, that he was not quite 
clear as to tins point, and that he had looked into the cafe of 
Gardiner verfus Griffith fince yefterday, according to the ft ate 
of it in the Houfe of I.ords, where the decree of Lord Chan¬ 
cellor King was allirmed; he faid, that was a mixed cafe, and 
that he doubted himfelf whether a covenant that the mortgagee [ 560 ] 
Ihould prefent (as w'as the cafe there) was not void, being a 
ftipulation for fomething more than the principal and intcreft, 
and the mortgagee cannot account for the prefentatign: Jjord 
Hardxvicke adjourned it for further conlTderatlon to tlie next day 
of petitions. 

Upon tlie 21ft of OBober following, this petition came on 
again, and the mortgagee, not being able to find any precedent 
in his favour, gave up the point of preftntiiig, and an order was 
that the mortgagor Ihould be at liberty to nominate, and the • 
mortgagee was obliged to prefent the mortgagor's nominee (2). ,. 


(l) Fide Amhurft v. Daveling, 2 f'rrn. (2) Reg. B. 1746. fol. 479. Note. 
401. Attorney Genet,il v. Scatifiritk, Tc was ilated in the petidon, that there 
550. Jory V. Co.v, Pre. Chn. 71. liad been a fimilar decree previous tO 
(JifUey V. Serjeant Selby, i Siia. 403. Cota, tlie above order in the Exchequer upon 
3.13. S. C, a former avoidance. 


Shields verfus Atkins^ A'lgujl 10, 1747. 


Cafe 2ICX. 


nOBllRT Shields oi Nunihorpe iw Torl/biref being feifed in 
“* *• fee of a mefluage and lands in Great Ayton^ by his will dated 
the 6th of Decemberf 1710, “ devifed to Robert Shields of Car/~ 
** to/iy carpenter, from and after the deceafe of //.•;«, the tefta- 
“ tor’s wdfc, the faid melTuage and lands, to hold to the faid 
Robert Shields the carpenter, and his heirs and alTigns, in truft, 
** till the rents and profits of the faid devifed premifles lhall raife 
** and pay the feveral legacies and bequefts therein after men- 
“ tioned, and fo foon after his faid eftate (hail by the rents and 
profits ha 'e ralfcd and paid the fame, he gave the faid pre- 
mifles to Robert Shields^ fon to his brother William Shields^ for 
“ his life-f (then follow tiicfc words, and) “ being my wnU is, 
“ that the faid Robert Shields the carpenter, and his heirs, fhall 
have a contingency of enjoying my faid eftate, and yet not 
defigning to ouft my faid nephew Robert Shieldsi, not his iflue 
“ or iilues, (fo long as there fhall aaiy remain in the line from 


It would be dan-' 
l^eroui, where 
a ptifoncinu'* 
oil the too: o£ . 
tlw imft, and 
never mak,C4 any 
di.cldratiou of 
hii h.tvl|ig~pei‘. 
formed the trufi 
in purfuance of 
the will, Uicoaa 
th'Uti this I'uch* / 
an utiCty, ii9 thaie ' 
a iiae. and hou. 
cliuat wiiuld bar 

the right of thd, ' 
plain lift'a re- 
tnaiuder mau. 
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. ** his body diredtly), from and after the deceafe of him my faid 
« nephew I?oi>erf SMelds, I give the premifles aforefaid unto the 
** lifiirs of his body, male or remale, for his or her natural life, 
** and after liis or her deceafe, to his or her heirs, males or fe- 
** males, of his or her body, for their lives, and fa to he continued 
•* as a life eft ate only in the line of him my faid nephew Robert 

Shields, his iffucy and their ijfue of their bodies^ one after anothery 
**folQng as any fuel) fliall be, and for default of fuch iflue, then 
** I give the faid premifTes unto the laid Robert Shields carpenter, 
** my faid trullee, his hcii*s and afligns for ever.” 

The tcllatordied foon after, and, upon his death, his widow 
entered upon the faid melTuage and lands, and enjoyed the fame 
till her death in the year 1724, and then Robert Shields of Cnr/- 
tony the plaintiff's father, as trullee under the will, entered there¬ 
upon, and out of the rents and profits paid fcveral of the lega¬ 
cies; and he dying about the 5th oi November 1726, the plaintiff', 
as his fon and heir at law, entered upon the faid premilTes, and 
for fome time received the rents, and thereout paid off the refi- 
due of the legacies. • 

Robert Shields, the nephew of the teftator, went beyond the 
feas in the life of Ann the leftator’s widow, and being upon his 
return to England, fell fick on board the fliip, and thereupon 
being fet on Ihore in the Wefl of England, died there, having 
never been in polTelTion of the faid premifles, and left Jane his 
only child, an infant, and the defendant Mary his widow; 
the plaintiff received, for fome few years afterwards, tlic rents 
of the pvemifl'es, and renutted the fame to tlie defendant At- 
bins (brother of the defendant Mary) for the ufe of Jane, and 
the defendant Atkins, for many years afterwards, received the 
rents for Jane's ufe. 

died in the year 1737, without ifiuc, unmarried, and 
an infant, and upon her death, all tlie limiiations of the faid 
premifTes under the will to Robert Shields the nephew, and the 
iffue of his body, being fpent, the plaintiff'became intitlcd to 
the fec-fimple thereof, and in 1744 brought ejeclmcnts, but 
not being able to prove the deaths of Robert the nephew, and 
Jane, and terms likewife (landing out, did not proceed to 
trial, and prays by his bill that thefe terms may not be fet up 
at Jaw againft the plaintiff in any tjc^lmcnt for the recovery 
of the poflefTion of the faid premifles, and that he may have 
the title deeds delivered up to him, and that the defendants may 
account with the plaintifl' for the rents and profits. 

The defendant Aikhts, as to fuch part of the bill as feeks an 
account of the rents accrued due flnce the death of Jane Shiilds, 
or to be let into the poireffion thereof, lAc, pleads in bar, that 
djif. an indenture dated the 17thof June, Robert Shields, 

i nephew, in confideration of 200/. did grant and fell to the 
defendant and his heirs all his right, title, ufe, interef, reverfin 
and remainder, of ^nd in all the faid meffuage and lands, to 
hold the ^me, and all the eftate, right, title and intereil of 
Robert Shields the nephew, immediately from and after ilie de¬ 
ceafe 



in the Time of Lord Chancellor Ha»,dwic«b# 

ceafe of Ann Shie/dif and the expiration of the tmft to Robert 
ZhiUds of Carlton^ for the paymcat of legacies, unto the defen¬ 
dant, his heirs and afligns for ever. 

Tliat the value of the eftate purchafed was but 8 /. i o 
and therefore 200/. was a full-confideration, being fubjefl to 
the widow’s life-eftate, and the payment of the legacies. 

He admitted he entered on the death of the widow, and 
paid the legacies; and that in the twelfth year of tlie prefent 
king he levied a fine of the faid premifles, with proclamations, 
bur that no deed was made declaring the ufe of the fine, 
bnt the fame was intended by the defendant to be to the only ufe 
of the defendant and his heirs. 

That he, at, and from the time of leying the fine, was, 
and hath been ever fiiice, and is now feifed, nttd in the actual 
pofleflion and receipt of the rents and profits of the faid mef- 
I'uage and lands, and that neither the plaintifF, nor any other 
perfon by his order, did, within five years af er fuch fine levied, 
and proclamations, make any entry into fuch meflu.igc and 
lands; wherefore the defendant pleads tlie fine and proclamations 
to fo much of the bill as aforefaid. 

Mr. Wtlbrahnm for the plaintiff cited the cafe of Machll ver- 
fus Clirh^ 7 Mod, 18. and in HeU*s cafes 61^, 

I^oRD Chancellor. 

Tlte perfon who has levied the fine does not appear to me 
to have fuch a cafe as ought to be favoured, if in law or equity 
it ran be got the better of; but if he has a rieht in law, 1 do not 
at prefetit fee that equity •will take it from him. 

The defendant did not take the pureh.ife on the credit of the 
giantoi’s being feifed in fee, for Robert ShitUs the lupbow has 
granted to him only the right, title and inlcrefi. he had in the 
land, and not the land itfelf, which creates a doubt even on the 
face of the conveyance itfelf, w'liaikind oftlUte Robert Shields 
conld convey. 

'I'o Ik fiire, it is not clear what eftate the nephew had under 
the will of his uncle, but pi'ima fciite it feems to me as if the 
grantor had only an cltate for life (though I am nor obliged to 
give an opinion) as the fubfequent litnitarions are to the heirs of 
his body for life. 

The plaintifl’s counfel have made two obje£lions; firft, that 
the defendant’s eftate was but pur atiler imV, and that after the 
death of the teftator’s widow, and Robert t\\e nephew, he levied 
the fine. 

If it had been a Icafe for years, determinable on lives, rc- 
ferving rent, ami the lives dead on which the tft ite determined, 
the defendant would have been a tenant by fufterance; and though 
there is a mixture of wrong, the landlord may alTirm his title by 
accepring rent, therefore the tenant by iulFcwncc is extremely 
like a tenant at will, and a fine levied by him will not avail, as 
has been determined in Mr. Juftice Fortefca^s cafe^i), 

1 

« ** 

(i). 4 nte 1*4.135. S. C. 

If 
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• 

If tlie defendant Had a nnind to gain an ellatc &y wrongs h« 
(liould have made a feoflmerfc with livery, which would have 
been a difieifin, and tlien a fine levied afarwardsi and five years 
run out after the title accrued, is a bar. 

But the prefent is not the cafe of a Icafe with a rent referved, 
but a devife of an eftate for life, with remainders over, and tlie 
wiong confequcntly is much greater. 

The fecond objetSion is a more matei lal one, and is a point 
of equity: that the aeJLt limit nion in the will, after the cflate 
for life to the widow, is to Robtrt Shteldi the carpenter, and his 
heirs, till the legacies are paid, and thcrclore this is a fee deter* 
minable on the payment of the legacies. 

And it is very remarkable that the defendant's own deed eii- 
preffes it to be a grant from the nt phew of the faid meffuage and 
lands, after the expiration of the trufl foi payment of tlu leg icicsj 
and he admits by his anfwer, tliat his cltate was noi to com¬ 
mence till afterwards. 

After Ann tlic widow, the nephew dies, ttien the defendant 
entered. I'ul it was on the foot of the truft, for he fiys, he 
paid ievt lal le^a* les, fo that he docs notenter iii t< iitrachttioii 
to the truft, but m purfuaine of it; and therefore, as a fine 
levied by a truftee (hill nc\ti liuit a njluy que Unjl (i), it will 
he very inaierial at the hearing, t^hi iIki the dtfuul mt is not to 
be coniidered as the trullee, by undertaking the payment ui le¬ 
gacies on the very foot of the trull. 

Suppoft the plalntilThatl entered, as he might by virtue of the 
Kmitation, before the hgacits were paid, the court would hate 
In Id him a tiuflec, and laifid the legacies ; and it would be hard 
if the defndai't, after owning he enteud upon th., foot of the 
tiuft, and paid the legitks, Ih »uld lupport tin. li.n, foi no other 
leafoii but beeauie he lays he pa*d tin kg leies long bv.foit the line 
was leviul. 


iSuppolc R<.bat the caipctt r, had tntcred, and paid 

the Jegacici, and then levied a line*, this would not hive given 
h'm Inch an ellate as would have baired the remaliuler-mtn, 
b caule it would be dan,,trous, wlmeapeiUn enteis on the 
foot of the tiafi, and never mikes any deelaration of his 
h.ving ]K’-foi’ned the null bv paynnnt ol ihe legnieu in } nr- 
fuiiite of the will, to eoiifliue tins lueh an eiitiy is that a 
a fine and uou-elaim afteruuuk would bn‘the plaintifi’s 
light. 

The remaimloi-man wdio W'as to take after the del.r rination 
tflslo limited to RoUrt the tiuflee, lould not 

0 ilMica the himtatjon to himfelf took place in pofleiluni, with- 
notice of the exjmmonof Rub , da cllate, by all the legitks 
* of the teftator btiu<» pat 1, for it v a. not to be at the peril of the 
reiuaiuder-man todiVIne when tin tiufl ended, but au account 


i 
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of the truft, and notice of expiation of the truft, muft be 
given to him, ind a perfon out of poiTeinon could not teU 
before. 

hut if the defendant hai gained a title both at lav and ifl 
equttv* I M ill not take it from him, and therefore let the plea 
ftand fur an anfwer. 


Stfj^ verfas H^irwoodf Axtgitji ii, i74'7. 


Cafe 21 f* 


T n F pi lintiff and the defendants Ind been partners toge¬ 
ther m the brewing trade, fevcral difputes had aiifen be- 
een thim and action^, amongft the reft an adion in the court 
of Common Pita*', and the paitiicrlhip, by the content of both, 
wis didolud m 174T. 

l) *bisi.oti.rt VI b iitilitv aa any t^rtof autnoitty that brlonsa lodtem, iml ia 

ind d«<.» tlie ri^Uw ul f itie.. 


A comnuffioH'af 
bankruptcy canr 
not iupcrf«de a 
drciee cf this 
court for a »e- 
r(itLi,whi(.h laft 
diKrtnoinry 
powri cifruAd 
proviHonal oaiji. 


]\Ir. SI/I -ift-'ri’nrds brM’gshiv bill here for an’’ccount of what 
VI ij> <li’c to him from the panncrthip, and on the 30th of 
li'l tlicre was (i) a decree for a icctmr to colleft in th? part- 
ncilhip debts, and that hlx. Hx!rivj'>d fliouid not difpofe of any 
p I't ot the dead flock. 

'Fhe iTornmg of the d..e’'ee Mr. Ilarxuvil removed no left 
thill 2 ;d butts 01 beer m i fraudulent colliifive manner, in order 
tn {\ ifl( the dtcice he e\nf fled would be made in the caufe, for 
Ij ‘ wi. preient tii court tiviung the hearing, which Jafled daree 
days (2I. 

Oil t'i2 i4tii of Jiffy a commifilon of bankruptcy ifTued 
agimft i/«s< ol, and h* was found by the com-niffioncrs to 
hwt committed an aCl ol biiikiuptcy on the utli of the fame 
nioiitk. 

'Flic alligneca under the commiTion, who are in pnflvfEon of 
the goods th it were clandcftinely com eyed away, in!dl they have 
a light to detain them, notwithitanding the decree Mr. Skij>hui 
obtained, and tint he muft now come /nj[)aiivriih. other 
creditors under the commilhon- 

Lonp Cuavceli OR, 

A judgment ciciUtoi, to be furc, has m prefe’-eorp under 
comnnflions of b inkruptcy, though executloa has been taken 
out, if not afludly rxccuted; but then a comniiOign of bank¬ 
ruptcy cannot luperfede a decree of this court for a receiver, 
wluch ib of a difF rent confidcntion, and is a difcrctionary 
power exercifr*d by this court with as great utility to the fub- 
jeft as a ly fort of authonty that belongs to them, and is pro- 
viliona! only for the more fpeedy getting m of a party's eftatc, 

(j) “ An order that HrmuW fliould « was a decree,” &.C* ^ ^ 

<‘give fecumy to p»j what llnuld be (a) Bv an order ofthe^^V/ai of 5 ' 5 ».> 
“found r'tie on ’he baluice of the ac- the court ordered iiaf ttioed (hopld , 
‘^counts an 1 tlMt the caufes Ihould b*iij»back all the ftodc, which he hsd 
^ iUnd over. Oa the/’r/^ Of thtre rtaiwed 4 /«w or dm ti»e 6 tU of 7//^. 

ahet , 
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Sictr V. and fecuring it for the benefit of fuch perfoti who (hall appear to 
BAawoo»* jjg intitled, and does not at all afle€t the right; and therefore 
his Itordlhip made an order that the aflignees, and all other 
perfons who have taken any of the efFe£ls of Mr. Harwood^ 
or notes of hand to him for debts due to the partnerfhip {i) 
fince the pronouncing the decree, lhali deliver them to the re» 
ccivtr. 

Wftewapfrfon jq jnfifted, that the decretal order is not 

a£lually paficd, and therefore Mr. is not guilty of a 

U a defendant contempt, his JLordfiiip faid, where a pcrfon, as Mr. Harwood 
StdeMwb^^ done, attends a caufe to which he is a defendant the whole 
{ngprefentwhen time of thc hearing, and had notice of the di^cree by being 
when it was pronounced in court, if he does any 
any’lainwn- * contravention to the decree, he is guilty of a contempt, 

cnTeation to it, and puntlhable for it notwithftanding the decretal order is not 
wwt«m*t*^Md* there are fevcral inftances of tliis kinrl, or other- 

Hahletftbeonn- wife it would bc extremely eafy to elude decrees, fomc of which 
lotted to the in their nature require a confidcrable length of time before they 
can be completely drawn up. 

Lord Hordwukc committed Mr. Harwood to the Tlni for 1 . 1 s 
contempt (2). 

, (i) Thc vi^ords fince the pi onoonc* ^fUtniL oi Re^. Lth.^Z. fu1 

i»g the decree”, are not in the Regifter’s 429. Anm.poft 567. Pth^iee v. ‘JornSf 
• book. 2 £?o, C ha. Rfp. 141. 

(2) “ Of the orders of the Jixtb ard 


Cifo 212. Ht.it and oihirs verfus Rrytwftls atid otJSecond Stai hefon Mt- 

cl iclmai 'Jej/n 1747* 

The court will motcd that thc Older of the twenty-firond of 

•dtgWe leave to xVJL for withdiawing the replication, may he dif- 

•hWMw « chargedi^ or that the plaintiff may fubmit, if his bill bc difmiflcd 
left it wadded at die hearing, to pay thc defendant full colls, 
shetthe plufiutl 

May be ttsetel!^ enabled to amend his bill, or olhe rwife it ma\ be a contrivance to defeat the difcndant of 
JkUfiiUGoib, by getting the bill diisiifr(.d at the hearing wuh4or. cofta. 

The order was obtained upon petition to the Maflcr of the 
Rolls, upon an application mcitly for withdrawing the replica¬ 
tion, and fince the order die caufe has been ftt down m Lord 
Chancellor’s paper on bill and anfwer. 

The defendanti upon an apprehenfion this order was obtained 
by the plaintiff only to fave the full coils, moved it might be dtl- 
charged. 

Lord CiUKcfLion, 

Thefe orders are very rarely granted, unlefs, to the applica¬ 
tion for leave to withdraw the replication, fomething fmther is 
added, as that die plaintiff may thereby be enabled to amend 
his bill, or fome reafon that may induce the court to give the 
plaintiff this ind^ilgence, becaufc otherwife it may be a con¬ 
trivance 
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, , • 

trivaace of the plaintiff to defi^t the defendant of his full 
cofts, by getting the bill difmiflill at the hearing with forty 
fliillings cofts only. Lord Hardtvicie ordered it to ftand over 
till the firft J%urfday in the term* that the regifter may fearch fot 
precedents, land at the fame rime faid he ihould then expe£l; the 
plaintiff to (hew fome reafonable ground for his withdrawing the 
replication. 


Sir Edward Smith verfus Aykwelli the fame day in MichaeJmas Cafe at J* ,,- 

lerm 1747 . 

M r. Torle moved for an injun^^ion toreftrain the de- The ladntS' 

fendant either from bringing an action on a promiflbry ; 

note given by the plaintiff to die defendant in the fum of two aooo/. tor ‘ 
tboufand pounds, for • undertaking to procure him a marriage dertakiHStop*#-. 
widi a Lady, or that the defendant may be prevented from 
afligning it over to any other perfon. dy j the faa 

being AipporteA 

by an affidavit, the court made an order on the defendant to keep the note in his otm pofleffion, »ad 
not affign or indorfe it over, but would not extend the injuit^tion fo far as to prevent him from piO* 
ceeding at law. 

Lord Chancellor, 

This is not the common cafe for injunftions, which are for . 

ftaying of wafte, or quieting pofTeffion before die hearing to f^tsing In the 
the party, who has had the fame three years, on a bill brought afletsbefore pm. 
upon a forcible entry •, but yet the court, on extraordinary cir- 
cumftances in a cafe, has granted an iujunQion till appearance and dureS the 
and coming in of the anfwer, as in the cafe of Powrb verfus money tobepsM 
Andrews before Lord King^ where an infolvent executor was 
getting in the affets before probate; there the court reftrained therorder(i}. 
him, and dirci^cd it to be paid into the Bank till anfwer and 
farther order, and founded their direflions on a cafe of a like 
nature before Lord Harcourt^ which was the firft inftance, and 
approved and applauded by every body j the cafe of Powis verfus 
Andrews went up likewife into the Houfe of Lords, and was 
affirmed (2). 

Here it is not only charged by the bill to be a marriage-brocage 
agreement (3), but the fa^ fupported by an affidavit; and there¬ 
fore I will make an order on the defendant to keep the note in. 
his own pofleffion, and not aflign or indorfe it over to any per¬ 
fon whatever, but fliall not extend the injunction, fo far astp 
prevent him from proceeding at lawv 

(1) F'ide Phi/^s V. S/rrsardf ante I vol, (3) Pul* Mr. Cgjd* note to JtfffdSftr v,' 
286 - Riberts ^ , ' 

(*) 2 Bro, Pm\.Ca, 476, 
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sir 


Cafe 214. Alton* The fecond Seal before Michaelmas Term *747. 

J»ls no excufc \ Bill was brought to ftay execution on a judgment obtain- 
fi«pK<wding»t cd ai law, and on fcrvice oi tkcfubpoLtmt and for want of 
jOTAioTijgialftl appcaraiice, the pUintifK had atihijimAipn, but it was not 
cd, thatiivki? fealed; and in the vacation the d0(i|mant takes the plaintifFin 
iherf*t*dtt<.nL ‘‘»d during thc vacation appears, and puts in his 

ant 01 hi3 alter- ^nfwer. 
ney hive been 

prefentonanorderforan injunillon, and th'yhive proceeded at law before Uhi» been ftaled, the 
court has confidrred it as acontimp'- aud cotnnutted the perfons for it. 


A motion was made, that the defendant might Band com¬ 
mitted for tlic contempt of thc couil, in proceeding after an ia- 
juqClion had been gnmted. 

Thc defendant fwcars by his .iflidavit, that he never wa, fiT- 
ved with thc fulpu'i.ai nor w.is cither the body or the label left 
vltlihim \ and infiltcd bcfidc®, thtt thc injundlion was not feal¬ 
ed when he took thc plainiiirm t xtcution. 

Lord CJamillor ordered the aflidavit of the officer who ferved 
the fidpana to be icad, who f\rvo.iis he fetved the deftndant with 
it by leaving thc label, and ll.cwing him tlie body at the fame 
time. 

Loitn CiiANcnicR, 

This is notrcgulir krvicc, hccrufe sihcrc there is only cnc 
defendant, you ought to k ive the body of thc fu^'po na \ lAit 
where there atc Icvcral, you tlu It'ielswiih thc hill de¬ 
fendants you forve, flervngi>it,i t' • /'"/y 5/7/y, andw’ith the 1 ill 
you leave ilic body nhlfj but a, On. d.f-lulant has .ipptartd, 
this in thc common c’ic would lave luied the irr».gula.ity of 
the ftrvicc, and the defend, nt ecuid not have taken advaiintoc 
of it now, (ttie fanu rule at 1 lu ), but as till-, wms jull htfote 
the long vac,ition, when the dderdant chofc rather to appiar 
than be li.tble to an .'tt.irhnuin, tlrieforc lie Is at libaty ftill to 
infill upon not being ferved at ill, or irregularly ferved ; but as to 
thc Injvndlton’j. not b'-iiig feakd, tha.. is no cxculc for l.is proi ecd- 
ingatlaw after the injuuQion w^s granted, becanfe there hue 
been inllaiiees here, where .1 deleiulant, or his attoincy only, 
have been picfcnt upon an e;dcr for an injuuflion, .m'd they 
have proceeded at Jaw licfore it bts been feakd, that the (ouit 
have confidered this as a contempt, and committed jJic pcifons 
forit(i). * 

Lord lltrdwule at firft dirceled an inquiry before tjie Maf- 
tert but as it is to be confiurd merely to thc contempt, and 
the coils upon it, to favc the c\pence of an inquiry, he reconi- 
mcneied it to the pbiiuifj; if the defendant would agree to dif- 
charge him out of dtecution, to wave tlie motion \ and the 
p.irtiLs, on his Lordlhip*$ recommendation, did agree accot*' 
dingly. 


( 1 ) Vidt Sifpv. llaiwied,ante 
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Averfus Nv>i \ GSijhr *7/47> Papir ff PUitrjVS 

T he dt^cndint by bis p liti n ftts fortb, that hi*) foli- 
citoi. Mr. G t hit JiaU 1) iTit(b..b ^c(l i»i the nn 
ti\i nw nlof his client* (.luf , iiui tliuciort [t ly tl that lu nuy 
m U e the p titioner fiti t ^ on, and nio j nvtd by hi. petition 
to let dful tilt profcedinjTs mthet luQ. ior fi pnh , iiui iikewile 
£or tty u*.tguhnty in the plauaiUS pii cetdin^ji* b fere the dv- 
crec. 

JiORP ClIANCELI OR» 

With regltd to th compliint agiinfttlr foi citor, tM'raar 
the ftrongelb cireumftincce ot the gioficfl; ni 3 ;lcdi, 1 ir li tl f 
xnfl.ru£bions Tieie ttnt ftom//t/Wby the cl.^nt to thefoliti- 
tor tint could be defiled, and the infwtr returned fiom thence ju 
order to be filed but notwilhfi indmp this it w is not lih d till the 
cauie VI IS fetdoven upon a icqucfiration, and after this a decree 
pto erijjjb w IS pronounced. 

The foheitor imputes it to the iiCgl’iH: of h dcil, he rot 
being at leiiurt hinifclf, betaufe he was then engaged m crown 
c mlcs. 

If tiue, IMr. Got dor mufl anf ver it to the die it lo much as if 
his even imnudiate iift. 

1 here IS no doubt but the fuhcitor miifl- mike fitisflelion j 
PS to tli“ y«7 itdipv,rds on the ot’ v quell on h as cii the 

ddendaiit and the jlnniifi, Init let tint com o t 1 1 c it v dl, 
1 am vciy doubtful \ hcUierl can nnkc ai xu qi U 1 list dun, 
for I canno^ enter intothit evs ni lo i l..eiule a Ithe mitilaiy 
tnaien ils in the eaf “u ntild r i i. 

A client, to Ik fuu, nuy b x ii le'iion i in,I i ’’du toi 
ncgligeptly m i’ i, n g h s bn , but tomt ol I v h i now 
cvercifida hi 11 ij ] i i die i r by it uh i nt ov i .t r kS, 
which they hi I t icvoyUu,! isiti ’ ii’’^i <1 i c- 
medy, iiid t ’li is no uoubt oul ihts u uit Lis thv uiicpcw r 
ovM iohcitot,. 

The nevt qi.c'lioii ii, v uh rt^iid to f tt ng »L K pig i dings 
as between the phiiiUii iiid th-udetiJi t, nd ihu ihc cauls 
may pioceed leguli ly. 

1 rtfiifed It upon x foimcr Ypjicitum, and difn 'led 'he pe¬ 
tition tor want of un afiiihvii 

I imigine the piity on tie firmer p< eiti m puL'm' ' the 
court Wejuld do as m the cite of /? ' // / vul u CntuuHt hut 
that was iciy d ficrent, b»tiufi- th it the pioceci’n i wciel - 
gulir, and the deft idmt put m ,.n « Iwtr, {."^(.ajd no e\- 
cc^tions weic tiLen to it, and it w is oi ly tl e c’*c’'ee’., lung 
figiicd and itirnlled that m dv an csinn<imny . ppluiti ui nt- 
celfary, or otlicivife it world hasebeei lu ipph a j *a of u uric 
to reheat the ciufe, li the pirty had cmiv m a tealonable 
tunc, ^ 

Bui here exceplions may be taken by the plaintiff to the an- 
fvycr, and therefore ts not at all to> be i^verned by it, 

Voj.. UI, 11 


Cafe Si5. 


Whetc ifoJIeitof 

hjij beri Rigli, 
genunmirt gutg 
a . liMi t buft- 
t fi'i, iJiii cwt 
C41 {'unt lit At- 
r I mro'AgsmR 
him, 8 ij ct irtu 
of Uw t lie 
tl L 1 mt- lum- 
mapjui idiftiott 
0 ei jttDtiut,*. 
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% 

V. 

Sr^kHortK. 


VHiere after * 
jt>dj;nieat bjr de> 
tjult the ]>cif«n 
dab not come 
in ume tor a 
new trial, the 
court wiU not 
(rant it« 


AnitRptlatltjr 
in procciTet may 
be (.ured by the 
defend mt'i ip* 
pea»iii.e. 
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cases Argued dnd Detctminedt 

What induces me to adhere to the ftrift rules of the court 
ii, that the former proctfles pf contempt were by colluhon be¬ 
tween tbe lolicitor Mr. Gordon and hn> client, in order to dc- 
I?y the pluntiff, which appears by NangU*s own affidavit, who 
wis adviftd by G rdoth as he acknowledj^cs, to go to Ireland to 
dchy the cauie, and to ftay there till Gordon fbould think it fafe 
to fend for him. 

But notwithftanding, if tliere is an irregularity in the pro¬ 
ceedings cf the plimiitf, and the plaintift infifts upon the ftrick 
default ol the defendant, as the courts of hw fay, it is very 
nectilary a perlun inhiiing upon the u^oux feuld hit the bitd in 
the tytt 

The couitb of common law, where a perfon docs not come in 
time, after a judgment by default, for a new trial, will not 
grant it, if the perfon m pofleflion of the judgment infills upon 
It, but then he mull take care that all his proceedings are re¬ 
gular in obtaining that judgment • the fame rule upon an out¬ 
lawry fet afide by motion or wlit of crroi, or plea, where there 
is any irregularity. 

The irregularity here was in tliis manner* Nangle after fe- 
veral orders lor time to put in hisaufw er, was by the laft order to 
enter his appear incc with the Re ^illci, and fubmit that the ftrjeant 
at arms Ihould go without further motion. 

A fcijeant at arms w is granted on a ctrtificate of the fix clerks, 
thit the aulwtr wis not hkd. 

The return of the fer)tnit at irms w is in June 174<>, but the 
retmnwas not filed till the 24th of OCfoOtr after. 

Then it tomt to thi&, uleilier a Idiu ftiation ifiued be¬ 
fore the filing of the return of tlu Li n-ant it aims i. fiiihcient. 

It his bci n inhftfcd a lufitcienl letuui ol me ferjeint at aim, is 
made, and that it i» enoaf,h will out filing. 

When a motion is midi hr a 1 )Cint at iiin , the p'rfin 
moving has the tommilhon ol r< lelhon in his hind, lo when 
a fequellntion is mcvtcl lor ift 1 a fincint nt I'rms returned, 
then the gentleni in who niovi.s lli nihl have ilie return ol the 
ferjeant at .inns in hi hind, arn' then tore the fuppofition ri 1 iw 
is, thit all thefv are relumed uul hkd befoir the {ulfequ..nt 
pioceflts iifiie. 

Bat as the qut{lion hi-.nrtbccn determined bifoir, I wil) re¬ 
fer It to a Maltei to e<.m{y the pr’tlnc of the couit. 

But then k Ins Lctn 1 d, il) th s is cur<*d bv wln< the di feii- 
dant his done afrerwai Is,ami dat nn irrtgulaniy in proeel, may 
be cured bythi fubfequent proceedings. 

The firll anfwer w'ls filed after the caufc was fet down on 
fcqucftration, and even after the di^ne pt 9 c'n/t^o j but the court 
Jet him in upon the taxttion of colls brlore the Mailer, who was 
attended by the folieit^rs on both fides: rnd it is cert fin tlfis 
ij regularity m ly be cum!, is well as an irregularity by Julposma 
may be cured by the defendant's appeal ante. 


It 
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m the Hme of Lord ClHisulcenor 

It was ftronglf htigated In W^ktttngton'itxCm ChaHt^n {i)t 
whuh was a cafe of appeal of mijrder, that the party appearing 
had cured an irreguhnfy in the mcfne procef'.j tinee judges, 

Pat hrt PotaiSt and Eyrevrcxc of thi!> opinion, Mr. Juitice John 
PoHue/l of a contrary opinion. 

I do not know that any court of Oommon law has cone fo ^ 

far as to fay, that if there is any irreguUuiv in the proceedings g,„j, fo far as to 

where judgment has b..crt obtained by default, they will not <a/> if il«»c is 

let the defendant in to contend upon the ments notwith- in-eguianty 
_ ^ in I It piocced 

Itanding* lojis ou a juig* 

meut by dbtiult, 

they will Ml let the defendant in to contend u,o-t tlu menri* 


Tlie defendant, as I fiid before, applied to the court upon a 
formei petition to fet ahde thefe pioctcdings, and as there was 
no affidavit, Ins petition w is difniiflcd, but he was allowed to go 
before the Maftei on tix ition of cofts. 

Shall fuch an allowance be fufficient alone to debar him from 
ent-nng into the merits ? All tins depends upon the fiift qutf- 
tion, whether it is an uregularity or not, for if there is no irre- 
gulartty, he will not be nitulcd to enter into them, and thtit- 
fore Lord Hardtutvh referred it to a Mafter to inquire into the 
irrcigulanty^ and to certify it to the court. 

Mr. aVet/cited Hennquet verfus Partita in 172^, where, af* 
terrt durtepto c^nfejfo^ the defendant was peimiMed to open the 
Onile ignn upon an urcguhrity m the proceednijis on nufnt p>^ 
iijSf on the pirtofthe plaintiff. Lord Hatdu>ult dut£led it to 
be looked into. 


(l) 1 Sira. 155 S C. Ci*ed 2 Stia 989. 

P^rutni vtxia-, Pynctvt, 0£fohtr t747* Cafe at6, 

t 57 * J 

A Bill was brought by a Ion againft a fatlier, where the plain- fo , u nn- 

tiff IS only a itm'undcr-m.in in tad undei a fer^lttnent, 

mids by his giandfather, alter the dc nh of Ins father, tci iiit raTncnaa”*by a 

for life, without impeachment of w.afte, to hi\e the li le d..cd8 *» rdtuh rui 

brought into court, that they mav be foitl -..onung foi the bciiuftt fl'®*-*'^*'**' 
r j ^ ° I rtuiifforlit , 

OT all parties intcrelUo. without im. 

I tfi h < <jm ot 

wi<te, preftra a bill to hare the tjJe deeds brough’’ into court. tcfJ tfardvncir tr/ultd tn dt tft tt, e^d 
f^idjvtie third fojir, atid ft vn placty egrttd upjtt ij the pt ; My wtuid it a muth pto^eitrj Ud) a 

Mijitr. 


An objcdiion was taken for want of parties, that annuitantsof 
thefon, upon the re\ Cl lion, aftei the death of his fathci, flioiild 
have been before the couit, and likewite .1 daughter of the de¬ 
fendant, who is mterefted under a truft term for years* prior 
to the iimitadonto the plainuff*. 

L I % toRD 
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PtnetNTv. Lord CHiKCFi lor, 

l>vi<ck.iiT. to the lekef pnytd, it i^ the firft I ever faw of the Vim!; 

fuch apphcdtionshaTiC bteii *Dafle againfl ajointrefb. by a itmaiu- 
*3ieLHd7fu°h tier-DH!)* and upon agreeing to confirm htr jointuic, the court 
•Pfjit* loii.have ixavc done it (I), or where the rem'nnder-man is a fli ingct to 
fainl»Toi*'r, tenintfoi life, it may have been done, but not where it is under 
aidoj tiiero. ' a iettlemcnt made by a grandlathci ( 2 ), the fatlier is made tc- 
nuiudcj man jj foy |,fg v^ithout impciehmcnt qf v iftc, and the fon rc- 
^ra h * junr"' mauuler m tail only, reverlioii in fee to the giandfitlu r, indeed, 
ture, the-ouit if thuc was cvidcnce that the father w is deflioying of 
w7etr luni’in- Older to better ind enlatgc his cfHte, the eouit might 

d r man has thcu taVc (.arc to put the deeds out ol h*s power. 

bee n a <l at f er 

to tena )t loi lik, it ha, bten done, but not in ihis mAance. 
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But the court m gmernl is not \ci) iml niblc to direft title 
deeds of a familj, whieb ne often \<ry nuuieious, to be depo- 
htt i in i Rldffer’. hi ids, bteialt, tlity being lubjtdl to niotta- 
htv, the deeds ire very of cn Kdl .nd miflatJ, to tht great de¬ 
triment ot J imiljt, ird th report I fliould think fomc third per- 
fon, imJ 1 uie ph t loicJ upo 1 by all paitics, would be a 
imith propnei Ut j < in uv upon inch otc ifions. 

However, ?•> the . 11 u ut "re nrt before the court who In\c 
an equit iblc ih »«t, ’ i.p nt‘c tiUtc, i^oi the daughter who has an 
nittiell in the* eil ite i idti the tniH, tuni, they art eonctrntd in 
tlu ti le dee *<■, iiid ih K t le if the pi untifl was right in hi* appli 
eitt n I’l odur rtf; e 1 , I < uinot do it till the annuitants aic fnil 
hend, and tin, ei^ tlua eiukqututlv loi want ol parties mull 
be dbwed 

Anothti reh f is pr m d, th^t tic truflees undci the grand¬ 
father’s Icttlenienl nn^ht \teute i legal eumeyanee to the plaiu- 
tifl, purluuit to the t 1 iij of tl v t ufl. 

Lord Chani ei lo , 

'Jht tnipitcs n. y vf\ p- 0 ily fiy, the annuitants are 
not befoie tbe v.ouit, u w- i'lould eoiivt y lo the Ion with 
notiee of thcle cquitillt, chiigts, we h.all he guilty ol a 
breach of truft, and liabie m oiir own perlons j for as thcic is 
as y* t no convey incc c i tht kgal ell itc by truftces »«d they have 
notice now of the Ions meumbrinccs, they cannot fafdy doit. 


(l) jpfftee r^Ptti iff Mie ^11. v, htt, ante l \o\ 431. 

hmuh v ante 382. 


Cafe * 17 , 


AmnjmcuSf OSlebet 24, 1747. 


*ny«w» boml ’’W^yHERE a bond Creditor brings a bill againfl an execu- 
VV 3*1 account of aflets, and for UtisfatOtion, it is 

(l«^cjtccu- *6 objtftion, for want of parties, to fay, he has not brought 
' ptticif bond creditors, dr creditors of a fupciior nature before the 
court, for any one bqnli creentor may bring his bill, as the court 
decrpcf only an account, and dirttas the cxe-cutor to pay in the 
CAiife of admimiAration; and then the executor before the Maf- 
^ ter may fer forth as he'is comifant of the ftatu and condition of 
^ suAator, what debt^ are p the plaintiff's, whidi he is 
to pay, as ki’fifg a leg$i|jfefereqee. 


Wr tar iiSiko' 
»*fy 
•nd ifoi 
abA; 
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verfas Csolf h£td'er2~, 1747. 


C^fc 218, 


A Bill was brought by the executor of ^,in Jlmiu^ in order 

to have the direclton of the couU as to the p.t)P'e)U of the thaTif 

reftdtmm of her eftate, fiic inter alia devifed in the words follow- -inj «i Uiepar- 
ing; “I give and devife the fcvcral Upatifs laidfum* following, 

*' wliich 1 will Ihall be paid to the fcvcral pctfoiis hcreiii-after nani- be-omf due,that 

cd, and that if any efiJnf. pivfns Jhauld d<e hfure tie fome heeonu d»c) (Killnatbe 
------ ' - - deunid l>>pfed 

d 

r 

Iikh.it/itfe>Jitfp 
and to h i 4X1- 
... t u.or. 01 

niftritors, I give 50/. flic died is the teftatox*.* Iifi-time, nnd her liuibanJ adminidied to i-u : Z,}ri 
llardwickt held a nn t» he a hpjed hgnej/t and deereeJ it ta ib' hvjband. 



ejcecutors or adiuinillrators, I give the fum of fifty pounds.” 


jinn IVenJlcy died in the life-time of the tcflatrlx, and her 
hufband adminiftral to her. 

A collateral quelUon arofc in thiscaufc, whetlier this is a lap- C 573 1 
fed legacy ? 

Mr. Solicitor General, counfcl for the hufband, cited Darrel! 
verfus Molefworih., % Vern. 378. as a caU in point; “ I’liere di- 
** vers legricleb were given by a will, and it was diivOed by the 
will that if any legatee died before his itg.iey war fasalle^ it 
“ Ihould go to his brothers and fificr'j j a K gate- died in the hfe- 
** time of the tcflator; It was adjiulged it was no lapied legacy, 

“ but fliall go to hia filter.*’ 

Lord Ciiancelior, 

I am of opinion this is not a lapfed legacy. 

If a man devifes a leal 1 11 ne to J. »S'. a ul his heirs, and fig- If a awftdrt’ifw 
nifies or indicate-) his Intention, tiiut ii S. die bclore him, it ** 

fliould not be a lapfed leg icy, jet U'llefs he had nonuinred atio- hin*, ii^iMtyinf 
thor legatee, the heir at law is not excluded, notwithilandiiig 
die teftator’a declaration. So in the dc'dre of a pcrfjnal legac'y Aim, it ** 
to ji. though the tcfl uor flioi’M ihcvv an intenfion, that the leg 1- Atnidiiw !«•* 
CY fliould not lapfe in cafe jf. die bifore him, yet this is 
not fuflSicicut to exclude the next of km (1). i ,, 

D/iii ' the tej}*t«r 
emunatet t nothei it^ttue. 


But here, hi cafe Ann U enjlcy dies before the tcflatrix, file 
exprefsly provides agaiiilt the lapfing, for flic fays, if any f 
ihefe ferjem die before the fame become due or payable^ I ‘will th (t they 
or any of them Jhall not be deemed lapfed It^atWf Sil||x fiibfeqiient 
to this, dcvilcs to Ann^ and to her executes ana adminfiraUrs 
(;o/. fo that in cafe of her death before the tellatrix, other per¬ 
il i.s arc named to take {2), which difi-ingwiflies it from the cafe 
I put before; and in Darrell veifus Mokfiaorth^ the coiiit laid 

(1) f^tdt illht V, Duvenpartf i P, W, («) Bridge v. Abbott 5 /Bto, Cha* Ittp* 
$6. . 224* 4 



CASES Argued and determined 

STBtiryv, a ftjefsupon the worth which is v«y much thefam^ 

Coon. prefent, beceme Hue cr payjbU. 

And upon^thc auihority of this c*tlc, Iiord Hatdwule decreed 
the legacy to the hufband (i). 

(i) Rt^ Li’> B. 1747, fol. 173. 


Cifc 210. 


Nii'/jol/j verhs Lee/jUf O^Jer iZ, X747. 


V'l-rc ail in. > By Ji'i., givcs an annuity of fifty pounds cnch, to hh 
\ brother and iiitcr>iii-kw, for thtii itipLtflive lives, out 

1(1* idj ii of hif t\\o fliircs m the Ntwiivu Comp.ny, and ch.igcs 
iVn"th of thefe fharts, and the reutb and piofits, with tlie payment of 

Without my lc- xhcttl, 

()u£lian tor ii« 

ianil t y, i \ ill be prifumed to hi/e been fo paid by mutu'i confv it, and the prayer u not inti kd to 
bt. ’clitvi.d 


[ S 7 \ 3 The b 11 r brought b> the hufbmd of the fifttr, for the ar-* 
reals md gio\ 11* ’ p'iynient‘ of tht. mi uity ofy> u»Hs. 

Ii has lietn foiifL ml) p ul fiom 172S to 1 lie 1 Jlh of Mc)t 
171.1, wthout any dtdu^lions, hut the tldtiuknt iiifjlib now it 
i, habic to a proportion of th** land ti\, and that ht will not pay 
the Allowing annuity unlcfs the plamtifTw 11 account barkwaru^, 
bv aUowing foi the fixtccn years paft the land tar, and take this 
in pnrt payment of the imiuity. 

Tlie pldiiitifth c lunftl it d, there was no ground to go any 
fuither back at law than the llatutt of limitations, but thil 
thi* couu wil not gol).tck fo far, and is cxaiSbly witlun the rule 
kid down m ^/lon verfus Orul (college. 

Hire It IS th'° cafe of apirticikr perfon, who lus nothing 
clfe foi maintcnaiict, and mud darve if fhe is to refund. 

Mr. Attorney General for the dcfLiuknt. 

reifo.i-i aic uitilled to be relieved agaiiid a niidake in kw and 
equity, ns well as a mid ikc in fa£f. 

it IS not fail! to he given for maintenance, nor could there 
he any n itural afTefifioii bet vs i cn the tedator and the annuitants, 
therefore arc mtie volunteers, not is it charged by the bid that; 
they want it for uiaintcniiicc. 

In verius Orul (ol'tgr, a tenant had for feveral years( 
paid the rent to the college, without retaining the land tax, and 
brought his bill to be r<!ic\ed agiiud this payment as being 
founded on a niidake, and it was uifiiled that he was not Ual^ 
to the kndii||t. 

There tlie court would not relieve, btcaufe, by fuch an allow¬ 
ance, the college w ou 3 d liave injured tlieir fuoceflbrs. 

Lofil> CHANCBLLt^R, 

The’-e is no full ground to decree back an account of thefe ar- 
reifs, or a refunding and it would be of milducvous confe- 
qucnce to do it. 

It is not fdd by th^ will, for her maintenance % but where a 
ttdator giyt s fo fmidl an annuity to a relation for Me, the thing 
« fpeaki 
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fpealb itfelf that it was given for maintenance^ or to improve her 
way of living. 

StridS:ly it is fubjeft to the land tax, tliough the party giving 
does not imagine fo at the time. 

There was no impofition or fraud of the plaintiflF on the de¬ 
fendant ; if it is a miilake, it is equally fo on both Tides. 

In the cafe of Oriel College^ the court mentioned its being a 
fluctuating body, which, to be furc, llrcngdiens it; but they 
went in general upon tliis, that where it w as a payment of long 
Handing, and there was no fraud, the party receiving is fupjiofed 
to have fpent it in his maintenance, and therefore it would be ve¬ 
ry hard to make him refund what is no longer forth-coming. 

In the cafe of Brazen-nofe college, they u ere plaintiffs, and yet 
the court made the fame decree as in Oriel lollcge, and did not 
oblige them to refund the money they had received ol tlic tenant 
beyond the taxes. 

If this annuity had been charged on lands by way of rent- 
charge, and there had been a liberty of entering and dillrainmg 
for the arre.irs, it would not have been fo ftrong a cafe, but heic 
the pLiintiff could have no other remedy than bringing a bill in 
this court; for how could flie have come at it by dillrcfs, for file 
could not have diftrained upon the water, nor the company’s 
goods, as The had no right of entry, and therefore was under a 
iiecelTity of coming here. 

I go upon the rcafon of other cafes, and on this general rule, 
that where the annuity is given to a relation for life, w'hcther it is 
exprclTed for mainlenance or not, if it h.is been paid for any 
length of years, and no deduQion has been made on account of 
the land tax, nor was it owing to any fr.iud or impofition on the 
receiver, I will prefume it has been fo paid by the mutual confent 
of both fulcs, and if there fliould arife any quarrel between the 
payer and receiver afterwards, the payer is not intitled to be 
relieved. 

Lord Hiirdwirle decreed (i) the plalntifTto be intitled to the 
growing payment of her .innuity, fubjtdl to the land t.ix, for 
the future {2), hut declared that the defendant was not intitled 
in this court to have any dtdudlion in refpcdl: to the land tax, 
for any time prcccilent to the time during which the prefent ar¬ 
rears have incurred (3). 


KKir^tfivv, 

Lxsmm, 


1) ** That the mailer in taking the 
** account of the arrears of the annuity 
** from 17^14. fhould make an allnwanwe 
“ of the land tax J'lom that time,** 


(a) r. Je Hedgmrth V. Crawhy, ante 
2 vol. 376. note 1. 

(3; Reg. Lil\ B. *747. fol. 10*. 
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C^fc i,iO> Ati'^rney G^’»eral verfus Pt'rlfry PAie mid Doughty^ Michael- 
' tnui T.i’/if 17 ‘ 17 * 


V,/ 


Lord CiiAKcrtToR, 

V f /V K RE are uniral parrs of relief prayed by this infor- 

,L niation •, fiift, to fet afidc tlie tlci^lioii of Mr. Duugkty to 
\ t* the curacy of Cleiltnurn % and fccondly, to ertahlilh the right 

; . «rei*r. ot cirrtion; in order to this fcveial quedious h.rvc been made 

Ill'll to 1 rill 41 V, . ,1 1 

tnrt ooi.** *.111'- 
cd I i«, or } lov- 

<4f thk t lurt would not mivkb uny J'rirc, but dirmiOisil the informuion with rofts. 


'i he fiiP" V as, to <1 o el 'Otoii of Ml. D i/gh^yy and the af- 
f iiihl) 1 . ott\i to iJ, .'.'.id a piet'C of uni. .int-ls was ohjciRtd 
in iiit L^u'f i.ni ii'ii' ti" III tit ofil .tion given in rihruary. 

111 i> >'(' nua., A ■> to dll'I’j'Jit of elci. lion, 
tlnui qneilioii was, It A:i. 1 ) : W..S oltehd arcordlrig 
to dial 11 ht. 

A lo the lii ^-1 tl lid' t'le not'ei in fehi. zry was A lir and le- 
g*i one; .nd Hs to i ■ lonniii'i ,, !, tli-t u h Inc oi ly on the 
lit voJ^ dll. li 1 ' r til.lion, J am ot opinion they 
d ii'Iit tot f'' e it, .n'd til'll A o tl i « 'j l'- i'id out of tne 
f ■“*, w'ln.h Lniu^jS ii to the int.iUimt of wHilIi ill Uie lullmuit 
at jfo. 

riill, in v’/.o'ii the i!.,ht fif ilt'AIo'i is, and ul’iL ar-’ the qua- 
1 '* , />i I Ilf t’l Ifu , .M.ii th.j tvi lU to dll' gijisi 'I point of 

L i.’i iii'l.i i» ill.- i> lit, bv a iKdcc ot thij looit, and alto to the 
qtu f'.i n I'i if,'’id to IJ I'y'f'f 

Ana ..1 to ih lilt , 'l i.ill fit lii lid upon the wofl., of the deed 
f'' tiiid, vVitnti t l>/ ^ii. Dic.le '11 anti alfo upon the 

irr in tlr ] I't' t a.’ nniaiory oi ih^ tltv-d, and ] lilting a g - 
n,''al i')iiliiin”'>'i upon it. 

It .ppi ns to } 0 I. bwf n (7 r.'^j y ,la/e, c.f il e iiion.ifi.‘iy 

of Ll All! M.fi tha' till ’■i w IS a p> ipeiual lU'. ey .n.nng out 
of i* vf ifiui pnuiil) .1 >tai tf> tlic curate i wJutlur thus i/as 
an aiiuhi t pcnh.-n, or ticitcd by K'n^l-IiUiy thi Ligliih, alter 
til, djlluli tifMi of nioiuaiiiRj, winJi w.is vciy ftcqucntly done, 
do ... nt t appL ir* 

It VMS j-/iv' II by Mr. Dnd^ for the ufc of the pariiliioncrs 
and iiihabitat' for eier, and nothing is laid of the curacy, 
but to be luit u conJk'juint to tht trull of the reiioiy inipri,- 
pr'u iJ, 

Vibes ihejrm- As In out cafc the monaflciy wcrc perpetual roAors, and the 
gtanlor in the other after the diflolution, when this is granted to 
MigmJilj'ina the ptiiih, they have the nomiiuiion, bccaufe tl'ty have the bc- 
ms>n»<i *j,i e< ntf’en.l ntten ft, and Uic iruftees mull prolent purfuant to tlicir 
thry h4v< .ii» tjoir.inaiion, 

jimiut «, .i,>{ 

(ff auft i« aliift prkf'ait putfuanl to 


Juft 
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Juft as jf It hid been i gnnt.cf m advov<<^n of a prcfenla- ATto»N*r 
tivclmi'g, the pmill wouldh ivt! th^* right o nomiiiuion to rhe 
tiufUe,, and th_y muft h vc pioh ntt I fuch pcilon lo nomi- 
natfd. 

Pvi'lffofier is 1 very 1 i c wc d, t 1 ' 'i, cr^j inhabi* The word jm- 

anls of the piriih, hut p rfti ■/'n i o (upiers of 1 nids, thit ri/>o^rr tilcv* im 
j) y th ftviril 1 itc in i hi , thtnnh tli v aw not rtiiut, nor 
do LO itiioutL to t] e orr .^lo j > of the chuich. p^riilij butiKc»* 

piers it Undk 
tbet pjy rites ind dudet* 


h 


r I 


T 

1 


r ; 1 

I t 


'111 I 1 \ 0. 1 , Mb S in 1 ''llfLlv.i ''P 1 , tl onoll The word 
1 1 1, +1 i 1 ih ) pctfojswho itv. U )t houfe- ii'w>Ukrsm 
u'u , 1 1 who hiVL gnmda kukuiL it, th*'norrir”d, 

II li i V ll ih 11 *'• jnd ill> iuth 

whohjve^unel 

jt laifii , ■> d fjbcLoirc iih beaies, tho’ nothuut ketper*. 
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' h ' h lid s to InvL b'en h rtfptdl to 

. I f 41 Ll nt 1,1411 b 

t* IS nl 111 the ton- re 

1 , on IS 1*0 better way of is nob lUr v\f 

oC uwAiumg 
UiLin thin by 
ufage, m i i v- 
tem^otau '> 

Jt Kt isihi b«ii 
rule to 4 by« 


ind tu?u / J.J} i iKf Jit IS the 


h t' 1 I tot , tl ''t it is totifini d to .// 
t (> I t, i 1 i } till IS piji i,, to r/ // / // f 

tlu dLUiu* lilts, til *i act 1 IS to all / ftl ijits 

in gi nt i 1. 

ll It hil lloolnithout my hind of u i ^lon it al’, I cannot 
fiy tilt hmi itioii o* tin. ul tois would Ins_ an uorcifon- 
ahlc one, u 1 1 v i ol h it opi non in iht t iIl htioic me ol the 
\ (it* ri/ \ rlus jD lar rn«*/y turn i"*}!, z It. 
A}, ii^. It itol \\\. }\vjuj\, , md tlitie Itlcuplttli m- 
InLrints* idr tih k'Ii i.Ldtopinons ptjm^ / la 'll, 
th It w IS 1 I It u 1 Ivi i l1i liter Ol Uie ciovsn in Ldivutd the 
biNth’ t n 

But if th w a a 1 V (It ue of houfcUcpeis conftantJy voting 
in l’ is piiiiii, it ought to prtv ul. 

Coiilidtt ton the tin of tht grmt, Pevulprc'til langrifra- 
t onaf f hi n piiiu’ d t* n, and thtrefou it muft l)c fuppokd 
tht donoi hnl ii intention t<i m ki tlu right of cicilion as li¬ 
ber il IS poilioh, and ill h mt k^tpers who Were not rated, as 
well a* ritctl, hue voted in lornn r tli flioiis. 

It w IS proved alio at the ekslion, that all the four cmdi- 
cUtes ligned a papci, in win h wa,. the following agreement, 
that the poU fhould begin that day, aud all houfekeepeis fiiail 
poll. 

It is veiy pxtnordinary they fliould agree, if they did not 
think it to be light. 

It IS e *preLl’' fw orn that this paper was itad piihhckly to the 
afle mbly, and univerfally agreed to in the veftry before tlic poll 
began. 
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In 1 *T>4tt'T tlu* 
d piuhu}o>i 
tl it ri>n, the 
e*il<-n(.( tan* 
Cl ntoeif*1)111 
pt iperljf 4duulia 
tfd. 



578 CASSS Argued and Detcnaincd . 

. A^Voukiy Can there be a ftronger cvi<|cnce of what was the'rlght in 
the parifh, than fuch an unanimous acquiefcence previous to 
*' thecieaion? 

In all thefc cafes evidence of ancient pcrfons is conftantljr 
admitted as proper evidence, becaufe this muft depend a good 
deal upon tradition. 

Then hoW is it poffible for me to decree it to be only in houfe* 
keepers paying /rot anrlht; it would be putting an arbitrary con* 
ItruiJiion of the court, which I am not empowered to do. 

Mr. Attorney General fays, fde£t veftries in this parifh, and 
only houfekeepers paying church and poor^ have a right to be pre- 
ftnt atid vote there; but in the interrogatories, no queftions arc 
afked, what is the right of election, and is not at all to be govern¬ 
ed by what is the right of veftry in this parifli, for a perfon may 
grani in fuch a manner to a parifli as not to be aflcdled at all by 
the veftry. 

The fclcci vejlry lias been fet afidc here for 30 years, and laid 
open ever fince; but fuppofc there was a JekFt vrjlry at the 
time of the gr.inf de fihto, yet it is not in any rcfpefl to be go- 
veinctl by it, but upon the foot and words of the truft. 

Neict, as to the election of Mr. Doughty., if according to the 
right, there is no doubt of it; but fuppofe it was not according 
to the right of election, Mr. Doughy on the poll had a majo¬ 
rity of 28t), and on the ferutiny they have gone into no proof as 
to the merits of the eledtion, or how die majority flood upon, 
the right of the eledllon: and therefore if it had been in the 
houfekeepers payiiig church and poor, 1 could not fet afule the 
elcclion, as they have not gone into die proof upon ,the merits, 
nor turn Mr. Doughty out as he is in pciTcllion. 
i 519 1 Next, as to eiUWifhing it for the* future in fuch limited 
houfekeepers, there is no ground for that, there is no general 
allegation what is the right of eledion, but is only incidental in 
Mr. Doughty’s particular cleiflion, nor ic there fo much as an 
interrogatory framed for this porpofe. 

lari Ilartlvtch Therefore I cannot make a decree to eftablifli the right of 
8«vigcneratdl- elc£lion, which has not been examined to, nor alledgcd nor 
fra'ne ^ could go fo far as to make fome fort of decree, 

an 0fd«r, tojire. ought I to <Ure<£I an iflue to fettle a right which may not come 
♦antapplications in queftion again in 40 years, for IVJr. Doughty may continue 
cmate fo long ? this would be abfurd. 
repli- The whole information was difmifled with cofts. 
viM^Terd^a term 1747, Lord Chancellor mentioned the 

tn HU taufo 0/ Potts vcdvLS Rrynell, and gave directions to the regifter 
to frame a general order, which might for the future prevent 
3j[iplications to the court to withdraw the plaintiff's replica- 
tmn, in order to fet down the caufe on bill and aiifwer only, 
with cuti* ac- and by that means get the bill difmifled with cofts, according 
to the courfe of the court, whereas otlierwife he muft have paid 
' the defen<lant his full cofts. But his Lordftilp would not make 
aoy order that flioifld affedi this particular caufe at the hearing. 
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A Bill was bt ought inr t’oarrcirs cf an annuity of ^oA a xbillfor tfco 
yi,Ai ^,1'tn to the pi intill ind h i lUc huihaiu’(i> d ning «rean>Qf*)i 
their j >int li>ts, nd to the iurvtvor, and ktuitdby i bond in 
the p( naliy f i •, oe /. ,jj Miuitjr 

91 soo 2 i in 

ateou tdctfloith* aiifusdu lintP ll r Tear » 7 j, f, md Jut r ^ cert to U commuted «tdkc 
tiid 0^ half y au 

* 

The df ndmt was d< v Le f f the icil and pen niu ellalc of 
the (I inor f j) 

Flit/ t ^ 0 ) d It* i n at ni it '"f flu im'us 'p» >0- tht AitbiswH 

d< f 1)1 nt, whidi M i tine I r liiuc thr \ i 17)1, iiui in-*' 5 ' 
r II n 1 11 / ti ^ » b t ini ut d t tu ^ d 01 11 h h uf >nd atHwU wft- 

l ('»'•, 11 M ti h 1 V 11 bv W ' linmci ntt, run thi p*y- 

an 1 i hiiicl w 1 h 1 p Ity f ir Ice ni ig tin i v in.ut, the 1 1 1 11- 
ld wv (.1 t 1/ 1 llltli I to ]1 un It up >I> th ir ) , ‘n thu title lumteroft, 
couit'^hut. out fmtltr wh le 1 im i it) hi Itm jiMufor^’’’ 
nmntj I int , ml dettecd iiitiieli, tlion^h 1 1 < nly i Ime UitMn^iTatN" 
fi n,)l glint ol II nullity wi I out ny p jw i oI ' uti 11 )»,, il ntiygiTofav 
cllirEvd mion rv 11 tltiU, ual 111 irit ii, i if Itiuied noon i 

V I . 1 , , * aid derrKd m- 

tf ft, thaa4;h tt 
Mf only * bary 
, \ 1 t ny fowt of rntenni,, Il »n Mtear. 

t 'sio 3 

V f I}, z P fF I* n Ferm r Va 
r » r ,(a trmf 'TiPh 2. Tl&f Ora/^i* 
( t Da i a ant 2 \ ol z 1 f R« 

i n ■> \ ( amm ng, tbtrl. 4II Mnint v. 
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J titalty CO c Pj et tht 1 i; 1 1 t oat oi pi 1 It u» i i‘ 

f» npl ti’U' ‘Ui ' 


(l' P\ lirr 1 ' il III n 
cf ill r (ji 11 « I iPu I It 
1 I oi the 'ui 1 )r, .mJ 1 U t 
b ni 


Ilf* 


( 2 ) 1 h V ’ f < 

paym ni 1 1 hi» dt^i 
( -j) 11.1 B I" t" 

i 1/Li\ , 1 ?/, I ^ / 


J 1 vuh tK 

f 1 46 f/i 
jf-y. B(t tin 
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S« O* I 49* , 

T he qmftion in this cafe wis, whether a legac, flirmld The pl»at»ifl|ii 
be d emed to be hpfed, and hnk 1 it > the it lientince for 
the benefit of the heir, or go to the rcprelentitive of die legatee. 1 ukr 

M) 

Jtut t-dCbAtg-erth^iiht q{ ioof. due tarn ufonb* ), aidd hi r my rxecutor W deliver rtn. 
to he cancel! d lUi 1 lied in iht 11 ii Jw it hi c-tlirix 1 ht,hi lefrofonpilfyitif 

ough to bavc th trntft of tludtjit, tr^c J tit d‘l , ana the eowt oid ltd tathtad tJ be deavifedupiiipt V 
cMtce/ d. * 


The teflitrit, the grandmother of the phintilF, t’etifed in the 
following woids. 1 hkiitnje hirjite my Ion m-hw Rithard Onl- 
httgworth a debt of 500 /. due to me upon bond, and all inteteft 
that (hali be due for die lame at m) dcceale, and dciue my ex¬ 
ecutor 
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« 

ImviwitT V* ecutor to deliver up the bond to^bc cancelled, and made her fon 
, ItoMM. Pfrry foie executor* 

The legatee died in the hfe-time of the teftatrix. 

Mr. Attorney General for the pKiintilF argurd, that this was 
an cx:tingoifluncnt ol the deb**, and Ihould enure to the bf'iitfit 
of tin. rtprefentauves of tint pCrfon whofe dt bt it was, and dif- 
tiogudhcd upon the force ol the words, I g<tr, or / foignK t a 
difhre’uc ihjt was taken in the cale of VHtut Datenportf 
reported in 2 Vnn. t^2». audalfom i i'*. //'>//r. 8^. 

Ihe rtafon, he laid, of the word nl v Jt being intioduced in 
thi*' cUufcwas, bttanfi.flic had Lcfoit^i.en lo/. a piueio the 
leg itt (s for mouimng. 

Ml. ifrottw, countel of the other fide, faid, the i ue quedion 
is, if this dcvifc be of a legatory natuio, or to operate by w ay 
of exllnouifhmcnt. 

It dot«3 not ctitainly amount to a rticafe of tlif* d'^bt, betaufc 
it clOwS not take pi till the death of th< tellatru. 

A will cannot rdeife a debt, i i Hid. 421. the 

legatee allo mull be //; tjjt. cipible of taking at the deuh of the 
tcliittrix. 

Tht legatee pointed out in the prcfcnt cafe is Ruh.td Chi- 
not hi9 executor 01 admiMltiator; it was i peifonal 
£ 581 3 bounty to him, and coupled wuhthe pecuniar/legacy of ten 
pounds, file h id given him before. 

Ml. Wilh,a‘ counlcl of the fame hde, argued, that as to 
the words du„cling the bond to be delivered up to be euicelled, 
tlity flop too fliort, they fhould have gone fo fii as to fay it 
Ihould be delivered up to the legatee, Ins execiilois or adim- 
niftrators, tint would, he agieed, have been fulUcieiit. 

Lord ChAMIII OR, 

1 am of opinion the phintifF ought to have tht benefit of this 
dilcluige of tht debt, and that the band fliouid be delivend up 
to be cancelled. 

The tell itnx had in contemplation, fome bcnc fit to all the 
branches of hi*! family, the daugliter of RuL<xrd ChllttigwortRs 
wife is the perfon who now appln s foi this benefit, and it would 
be hard to fay that becaufc the lon-in-hw died in the tellafiix’s 
life-time, that the gtandaughler, who was of the tefta^x’s 
blood, iliould lofe it. 

^ To be fuie where a teftator gives a debt, 01 forgives a debt, it 

^ teftaraentary ael, and will not be good agauift ciedilors. 
It will not but againfl: an executot it miy. 

W iptoi •falnR 

«i»mtan, hut *>1 executor it miy. 

though this cannot pperate as a releafe at law» yet equity 
will carry it that length, and it an a^ion had been brought on 
iwaitwaoU intve the bond, this court would have granted an injunSion, or an 
' * original application might be made to this court j if fo, what 

opdratkm wiU it have in die ptefent quefiion. 

1 In 
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Tn the cafe of EUhu verfus hed it / ®*jm****^ 

forgtw my fon fuch a debt, and the bond had been ordered to be ***** 
delivered up by the executor to be canccUedi it «‘had been held a 
difchargc (i). ' 

There is nothing perfonal in the prefent cafe in the dtredlioQ 
that ttie bond fliouUl be delivered up to be cancelled. 

But it' is objefted, this is not an independent clauie, but 
ancillary, ' < ^ 

The queftion then is, what conftru^iion the court fliould pnt f 1 
upon it. 

I think the teftatrix intended in all evenls the bonds fhquld be 
delivered up to be cancelled t if this was l>er intention, the cafe 
is clear, and would operate mail for the benefit of her family. 

In Ellku and Davenport the words aie not penned %^forgive» 
ftrfi or remtJSo/ij theie was no intention to releafe the rccogni- 
fanee till Sir IVilliam Elliott paid 15:0 /, thereout; but here ia a 
clear intention to releafe the debt j there it was to be delivered 
up to Sir William Elliott \ hcie in general to be cancelled. 

There the right of a^ion fubfilted, which was tlie rcafon of 
that opinion ; here it would be too nice to make fuch a diftinc- 


tiou, and would narrow the bounty too much, Inf ended by the 
teftatrix to her family; and therefore I decree the bond to be 
delivered up to the plaintifl'to be cancelled, but without colls. *'i 

N. B, It was agreed by all, that a will, defigning to prevent AwiUta^vvw, 
the lapfe of a legacy by the death of the legatee in the life of the 
tcllator, ou-ht to be fpeciaily penned (2). 


A. dfv.fr. to B. 40c/. whi(.h he ovrrdher, frovided that therpouthe p^IJ Icveral 
funis *0 Lis wift .inJ iliiMrrn, and the leR flic freely govt to him. and ditrrdls hrr cxp> 
tutor to diliVLr up the f(curit^> and not to claim dny pa:t of tLedtb., but lopivc luch 
releafe ai B hi. ix. lulors, &f. fliould rc()uu«.. B. dies lu the hle-"imp of the tefta- 
tri* ; the Miftei ol the Rolls, &u Tojbn Tutor, deciced the legacies g]S*n out of the 
400/.to be paid, and the u/idue of the debt to the ixecJtor. i,lwit vcj^fu. Htwni- 
fwt, z ¥trn, 5*1. 

(0 I 7^<.pVi^ V, TiUllti, I CuA*r (t) Sii'iy 'v. (7uoif ollKe 
P. lf\ 16 . a.»ia i. 5 th cujt. 


Williams vcxCui Longfellm’f EaJlerTmn htfore ibr Mojler Calls %Z%* 
cfihekollsy WUliam Fortifiiit, E/>j. ' 


Itufif a defendant, difclalincd generally as to all lfod<f<w*iiMi 
the matters in the bill; the plaintift*oucht net to have re- 
plied to her anfwer; by doing fo, pud fcrvtng her wkh a phr 
peena to rejoin, flic is intitlcd to have cofts ttgainfl* him t<> be when 
taxed for the vexation 5 othenvife W'henj flic dilclaimi-f is to •*^.**’ 
part, and the anfwer is as tw another part. . w>4*!i».L 

‘ihtrlhjdW 

cofti MsAzAiloh ftriiu; vii^ 
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2 t 4 » BulHrod* tfcrfus BraMfy^ Nowmber 7, 1747. 

poft* S 9 ^* 

l^4«cFec**guaft T ORD Chancfuor, It b the coni^ant prance of the 
on I y court in decrees againft a mortgagee, upon a bdl for re- 
demption, or againft an executor to account, to diredl it with- 
aa rxt- out future wo^s, vtdtluet, to account for what they hare ie> 

have, if it had not been for their own default; 
ot Aetourtto* ***<1 7^*^ ‘f pcrfou decreed to account receive any thing fub- 
diRAttwub> fequent to the decree, it is mquirab'e before the Mailer, and 
twdsr^d yet defendants in each cafe muft bring iuch fums fo received to 

if Ae^r&mde- acCOUnt. 
ereeS to account 

leceive any thing fuhfeiiuent to Ac decree, it ii in^uirable before the Mofter, and Aey mull bung luch 
kou CD account. 


Dftie 4 * 5 . Hat ding icrfus CsAT, November 21 , I747« 

C ^«3 3 

lylamttS'by a HE caufc being in Lerd Chancellot's paper for hearings the 

fuggeftion, pi ,intiif petitionttl the Mailer of tlie Rollb, that he might 

ir ^ libtrty to amend his bill, by adding a prayer, upon a fug- 

Dhenrtwuio geilionr/wf /*. taufe nuts at tffue only^ and tliat the prayer was in 

icChanceUor’s oiiguiil bill, bat omitted by neglmcnee m the amended, and 
faper toi haw- / e»e> » 

ag,obtained *tt it was oidcicd accoidiiigly. 

wterattht* 1 he defendant moved, at the opening of this caufe to dif-i^ 
»'wieMhw'^*^ charge th s ordjr, as b^ing obtained upon a wrong iuggcftion. 
Utt, the Older L'RD ChaNCEI LOR, 

dfchat^d, and I tan take no mititv. of the original bill, for though it be ilill 
M?tt«atwrm,°” pioperly before the court, and thtre- 

HM^ng the fore the order muft be difch ^rgcd, as being iiiegularly obi nned, 
S^i^**la»n*tf' twenty fhdhngs tofts, and his Lordihip put off the caufe 
an^" till next term, that, upon pvying the coils of the day, the 

igUkrtiMicvof plaintiff might liave an opportunity of amending his bill. 

m>e«duignia 

mU. 


wUfb %% 6 - Letgh andethrJ terfus Bau^ and others., December 4,1747. 

IdwHtefecwin 'TpHE plaintiffs arc creditors of one James Rt^mlal, and had 
>ihd thanaftltta JL cfflibs of hr in their hands} he becomes a bankrupt, and 
bjslft*«d/wh defendants arc thoicn alTignets under his commiihon j fe- 
ii^faaAty versd difputejs arifing between the defendants and the plaintiffs 
wyetoaebeni, jn relation to Randal, and fuits depending on that ao 

they came to an agreement, that the plaintifts (hall rc- 
!b«0i, xitf vaily tarn a* much from the p&odace of the effeQs of James Randal 
a jjj hands, as wiU aiflwcr them a compobtion of two Ihil- 

*itid iSx-pente Sn the*po«nd for then debts, and (hall ac¬ 
count for the overplus to |hc defendants. 

A deed 



in^.TUttc of Lord Chittcellor HASDwieiCji* *' 

A deed was executed for tlijk purpofe tutween the plaintiff* L*io« ». 
and the defendants* in which thl plaintilB %hn Othfin^ Wdham 
Lngh^ and Qmge Wijlgntth, did for thcmiclvcs feverally* and 
for their feveral and rcipeftive heirs, executors and admimftra- 
tors, cofrcnint With each other, and die heirs, executors and ad- 
tniniftrators of each oth( r, that the above agreement fliail he 
good and valid, and that they will peiiorm the fame on tlieir 
rtfptdivc paits. 

And alterwards in the covenant for carrjtng tlie agreement £ ^84 J 
into execution, the words of the fecond covenant were, They 
do, and each of them doth covenant, piomifc and agree with 
the defendant T/w/rtf I/urry and Ktchard Fcuhr^ iheir executors 
and adminifti itors, dur they will pay the overplus, 

J(jt^h Lr i.jon^ one of the covenantors, did alone receive the 
momy for the fale of Jtvns RattdaP<i tftc^ls, and the others 
only joined in the receipt to the purchafersi 

Gtbfoti IS become a bankrupt, and no p lymcnt has been made 
to the defendants the affignccs. 

Tlic defendants, the afli^^nees of Jatr'es Randal^ brought three 
feveral aflions of covenant againit die plaintiffs, upon which 
the plaintiff', brought a bill here for an injuiuftion, whtth was 
granted on the ufual terms of giving judgment with a releafe of 
errors. 


It was infiffed for the pbmtiffs, that they ought not to make 
good the* deficiency occafioned by Jo/epb Gilfin’s bankruptcy, as 
he done received in the whole money ariling from the effc£ls of 
Janus Ratidafy and as truftces they could not avoid jouiing with 
Jcfiph Gihfon in the receipt. 

Lord C HaWceii ok, 

In the calf of truftces though there are not mgaiive words in 
a deed, that thy Jhall not be it thU for the ar 7 s of one anotfett yet 
tins couit will not make them liable for moie than each has re* 
Ceivcd. 


1nK»i£h there 
* e not negatne 
W 0 id 4 tne Oerd, 

that iruAeetAui 
not be habile for 


«ne anothei'4 a£L, yet the court will not make them fofor muie than each fat, recetveii. 


The couit has even gone fuithcr; for where they all join m If they 
a receip'^ foi monev, it will make tint truftce liable only who 
rcetivtd It, nn thty aic all o«n.^(.d to join in the receipt, other- wiUmAeihat 


Wife as to the executors, for iluie is no ncceinty foi dieir join- t uiU*. liable 
ing, but may aft feverally if they think lit (2). 


rs .n exocupia, 
bccotfc they n c4 lot Jtdo. 


t 

> 


(i) There was a ^ ^ .i 1 '‘tfiate ddl^ ai Vm 534 pi. 0 . Fx fatit 

power of aironty 10 soil* 1 i.Uiit!. cbet^jmh aiy htad v. ItutUvSt-fhath ' 
As to this di u vh j I -ttnthe ^17 v l Cerb fF'm t 

icceipts of/itf/ifrf au.i t e n ,/ le S3 note 2+1. Stii i v Jfobir, i Br»<. 
Fellewtv h ll i ‘ \ r ( it tl Cfia Rff ltd LuUaLt v 

Hob fun, t/fid .*41, 4 t 3 M li r , % Bto iha Utp 73* ^tnj^eldv, r 

Pit.Cba, 173. Atony i ntul . a ,vtd tjq XJh v Tho^pjen^ tb$d. lit* 






I 


T. 

JiAkkr* 


i: j»j ] 


If thf rf be an 
ag vcnacni lo 
pi»y t'lceotn- 
poui 4<.d fum at 
• day .a Kain, 
and lb pt.i£>n 
he mnft 
till. «hole 
4t«bt to the cre- 

4 ihhff* 
af»tt wiU not 
truitre^ 


CA $ £ S Argued and Determined 

But if tlie truflers will bind tlcmfelvcs to be Tuble for the afla 
of f'lch other, the. coiut will not rclicTC them. 

In tilt, prefent cafe they are not bate truIUes, but inlerefted 
as creditors of y/^wnjt Randal, 

The ftrll is a Icvcral covenant, for they do for thcmfelvcs fe- 
verally covenant with caih other, and tor the heirs, executors 
and adminifltAtois of eich other. 

Afterwards in the fpi.',ial covenant for carrying the agreement 
into execution, it phinly joint and Icver.d, for it is, they 
do, and each of them doth, covenant, promile an^agree vi'ith 
Thjmas Batry ami Richafd Duke,% their executors, ^c, that they 
will pay the o\tt plus, &r.. .md it w'as for the coiivenu nee of 
the trull, tint they had a jouit andfnual power. 

Another tea fun that makes tham caih liable for the other is, 
that this is a conipofitioii ol debts, and il good at law, unlcls 
fraud or miftake rpperis in the compoliiion, tl'.ere is no initance 
of this court’s itlitving againll it. 

The deed, befuks, recites thcie were fuits depending, and a 
demand upon the pi lintilTs, on .iccoiinl of James Randall^ the 
bankrupt, and allons them to retain what they had in thdr 
hands, to anfwer them a compofition of two (hillings and fix- 
pence in the pomul, upon entering into the agreement and eo- 
Vviiant) in the deed. 

This court h's been f i ftiifl in icgaid to compofiiions, that 
if theie be an Agiecment to piy the coinpouiidccl fum at a d.iy 
certiin, and tlu peifon fnl. ol piymg it at the tunc, they will 
notnliCM. him, but he mull piy the whole di.bt to theoieditor. 

Loid UiftcIUr dteictd the plainlifis ihould be charged 
jointly, to make jfood the d< f'etency of JoJtph Gtbfsv^ and to pay 
the Jekud lilts tl w cods at liw, and the tolls in this couit, lo 
fai as it iclatr, to the rehel fougnt agaiull the joint covenant 
conMijud in the deed of the ayth of Fthruary ly < i (i), 

(l) Re^.Iab B. 1747. fol. 105. 


Cafe stay. 


B,inU vetfu Denjl'uto audotherSy Dectmher 9, 1747. 


A Queftion arofe* in the caufc, whether the court wmiild fup- 
X\. ply the wapt of a lurrender of fonie part of copyhold lands 
bcloneiiffi to the father, in favour of the plaintifi, a younger 
cliilJ r The father, who was the tt ftator, having two copyhold 
eftates, one of which |ie had funcudered to the ufe of his will, 
and the other he had dot. 


A WftMor fsjri 
ibbiiwUl, 1 
§!«« ail and 
•V«ry my itee 
IkM <ni! tfflfy- 
fcita SMifoagM 
to A, and /?. 

(baviM fuTivn- 

, dcKdmoeopy^ i 

1^ part thereof t» tke ufe Ojf diif my wHl). ffc bad two copyholds, one of which he had ittrrendered, 
the odser itdt. Jt ktm^ tkftly hi* inimiM if«t kubptuldfafty ana lenga detap t» bywrga tLild toialif 
iMtnviM /*tf tbt tm-t dtttHai tta bur at Haw tpfrner^ it tt the pm* ajet at wen deilend bj tbt 
^(^*•^1*)* 63. > 

(1) See ihmkfm f. LHghy mtt i vcd. 387. and notes. 





tn the lime of l4ord CSbanedSof 

ft was argued, for fupplying want of the furwttdelr, that 
theiteilator’s intention was piain, that aU his freehold and copf" 
hold eftates Oiould be fubje£t to the trails of his will, under 
which the younger children clAimed} and that the younger 
child being otherwife unprovided for, t!ic court would fiipjWit 
the intention of the tcftator as to the fund for anfwering mis, 
and the other charges created by the will. 

On the other fide it was argued, that the teftator’s having 
futrendcred part, and thereby ithewn that he was apprehenfivc 
of the neceflity of furrendenng his copyhold eftates, that he 
intended (houid be fubjedt to his will, to the ufes of fuch will, 
excluded any argument from intention that the whole ihould 
pafs, and rather favoured an argument that he intended no more 
(hould pafs than he had furrendcred; and the cafe of Barker 
verfus Barker^ before Lord Hardti/tcke, was cited, where part of 
the teftator's eftate, confiding of the King of Bohmu^s Head on 
Turnh im Green^ being copyhold, and the greateft part thereof 
lying in a manor where the tefiator had made a furrender to the 
ufc of his will, but the remainder a fmall part in another manor 
ill which no furrender was, yet tlie court refufed to fupply a 
furieniier in that cafe, though fo apparently inconvenient and 
dcftruc^ivc to the cflatc. 

Lord Chanclllor, 

I'hc court ought to fupply the want of a furrender in the pre* 
fent cafe, tlie words of the will arc as ftrong as can poffibly bs to 
fliew the tcllatoi’b intention, that tlic whole ihould pafs ; ** Alfo 

I give all ani^ every my ficehold and copyhold meffuages to At 
“ and 5 , (having lurr'^udered the topylwld part thereof to th* 
** ufc or thib my U'dl)” which, king in z parenth^s, is but in 
the nature of a recital, and as fuch rorfidered only as a mif- 
take, and not deferiptive of what the tellator intended fliould 
pafs, as was the cife iu Bather verlus Barker^ December 15, 
1743 (i), which I very unwillingly determined as I did, the 
woidb there W'cic nuhuh lopyholdpreimjfet 1 hoveJurtendered \ tlicfe 
weie rcRrlfllve woidb, and bound Uie court to judge on what 
Were furrcnd'^iedt 

Suppofe the teftator had in his will faid, whereas I have fur- 
rendcrc'l my «opyhold to the ufc of my will, now I do, 
and there had been no furrender, it would have been fupplied in 
favour of younger children, legatees, or of creditors. 

Befides, in the prefent cafe, the fubfequent part of the will 
puts the matter out of alt doubt as to the teftatoi’s intention, if 
tiiat was not fufncieiitly plain before, as ho thought it was, where 
the tcilator gees on, but iny will is, that the faid copyhold pare 
fliall be fubjedl to the payment of 400 /. due on a mortgage of 
part thereof, now this muft be meant the whole copyhold 
part of his eftate, becaufe the 400/. moitgagc was on the part 
of tlic copyhold which was furrendcred. 


(1) AiutZt S. C. 1 /V*. 63. lai* S«C* cited. 
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cji^ks 

Opon dw whftk Imctiir, 4itlie ttU! mmilbftimBttiog of the 
teRator ^spreUed in hii DtrilU that the fuiteiidet fhouUi he i(up«> 
plkd $ and dire£l:ed the hctr at law, who wa» alfa the cuftomaty 
heir, to Ihtrender the fame to the fame ufes as were declared by 
the telhtor^s WfU, but fuch furrender to he at the coils of tlM 
plaindf’ (I). 


(l) %ik B. 174.7. foj. 3 o5. 


Cafe 248. verfos f'’aj/aff, I>ecmler 17, 1747, 

TbsbiUl^mglit bill prayed that the defendant Va^all^ and the re* 

X prefentatives of the other executors of the plaintiff*« fa- 

ther, may account to the plaintiff, and that he may be paid what 
rlw pieaSi •ftiU ihall appear to be due, and that he may be tjuieied in the pof> 

^ feifion of tlioic eftates come to him by the death of hii> brother 

mtiah tetaiiit 

fiUin^, wt.h t!i6 like matter of complaint reUting to the tsrcutoilhip: neither the term* nor even 
the year in which the (hit wat ii.ftituted, being (et unt for cenain, there it not that averment which 
conita c/law arid equity both require in pleas, and as it wasi thereiore deteftire lu tom,L<>ni Hardtuuiu 
tvttontUd tht ftu. 


To this it was pleaded, that the plaintilF and the defendant 
are natives of Jamaica^ where both their effates lie, a^d both 
of them being rcfidcnt there, the plaintifT, in or about 1745, 
brought his bill In the court of chancery there, againft the de¬ 
fendant, as one of the executors of the plaintiff’s father, and 
in his hill fets forth the like matter of (omplaint leUtlng to the 
executorffiip, and guardianihip, and the defendant's manage¬ 
ment and condu£k of the ellatc, aiid lets up the like claim to 
the eilate, and prays the like account, and the fame relief, as 
are required and prayed by his prefent bill. 

To rfrhich bill in Jamaica, this defendant, in 1747, put in his 
anfwer, with the account relating to tin. truft eflatc annexed 
and foon after, in Ai<p»Ji 1745, quitted ‘jamaica, for the recovery 
of his health, and leit his attorney there, to manage this fuit, and 
his other affairs. 

Iffue was jenned, and the fame caufe is iliil depending 
there* 

The defendant refers to the record in Jamaica, as he has no 
<^py of the proceedings there; and infiiis by his plea, that as 
air the matters and things lie there, he ought not to be fued 
for the fame mattes and things here, all the vouchers being in 
Jmdicd<, and the laws and tuftoms there differ in many re- 
specls from thofe in this kingdom j and the defendant's eilate 
lying kltt^ther ill Jamaica^ and liable to be fcqueftered for 
^ the non.pcrfotmance of any order and decree there, and being 
more titan fufficlenr^ for that purpofe, he therefore pleads the bill 
and anfwer* and Proceedings there, to the difeovery and relief 
4tow fought. 


1 



in tlie ioti 

■* I * 

Mt, WtihaheoHt in fupjpprrof the pie9> cltocl 

Spa^fs cafe m the E-ifbtquer, 5 O. ^i* there Owm hjpotijgfit^ilft 
adllon ea the ca& againh: Spartj o£ trover, of ;t certain 
tit3r of cotton ^am, and feUing it to petfon$ unknoWBi anit 
conVeHion to ms oam ufe; the defendant pleaded, dbt 
^aiatiff had another a^ton on the cafe depending In the 
fong*8 Bench for the fame trover, and converfion of the fame 
goods, and this fuit is profecuted pending the other t and it 
was refolved by Sir Itcger Mantaogdt Cmef Baron, and th« 
whole Court of Exchequer, that the bill fhpuld abate} for, bf 
the rule of law, a man fhali not be twice vexed for one and the 
fame caufe, nmo debet bu vemrtp/t tonfiet cm he guod jit pro um 
et eadetn cau/a. 

He hkewifc cited W'ells and hti •wife verfus Tlte Earl f An» 
trim, December 6, 1717, and 0 /m?y verfus Ramfay, Muh, ii 
Geo, 2.'m B. (1) to (hew that judgments obtained in die 
courts here extend not to Ireland. 

He infifted, there is the fame reafon why the plantations 
fliould have the fame power in tlxeir courts of equity, as the courts 
in Ireland have. 

As to the inconvenience charged by the bill itfclf, that the 
Inventory of the executor is filed at Jamaica, and that this 
court cannot by any method oblige them to bring it over; 
fuppofe a decree ihould be made there, all the books, papers 
and waitings are then of courfe dired;ed to be produced, in order 
to take the account; the fame decree may be made here, 
and then we can only have copies of the books, life, or there 
may be tWo contradiftory decrees, which is the principal reafon 
why the court will not allow of two foils for the fame matter, 
depending at once in two different courts# 

The court of Jamaica pays n*o more regard to the decrees of 
the court of England, than this court does to the fentences of 
foreign courts. 

Tlie inconvenience of entering into it here being fo great, the 
convenience of determining it there fo apparent, he infilled t h at 
the plea ought to be allowed. 

The defendant has, bcfidcs, afTcrted in his plea, that he has 
a large fortune which is liable to bf fequefiered there, fo thi| f 
the plaintiff may have complete juftice. 

In anfwer to an objeiiion ^rown out by the plantiff, that 
the plea is nnt fopported by proper averments, and particularly, 
that it does not aver the fuit in Jamaua is ftUI defending; Mr. 
Wtlbraham Cited tlrlin verfus — i yern. 3 where the 
Mailer of the Rolls held, that there need not be a pofitivd aver* 
ment, that the fbrmcr, fuit is ilill depending, for that is ei> 
amtttable the Mailer. 

Lord Chamcclior, 

If this plea liad been wdl pleaded, it might have brought on % 
confideiabk queition. 





C 5 «J? J 


Tk 


(1) yt », 569.5. c.' 

Mm <t 



CAINES Aigned sitd petermined 

f »• The dilieretiit couyts of eqiji4 arc held voder the fame cro-w-o, 
though, in diflerent dominions, nnd thtttfore, confidcnng thw 
« in^' a$ a court abroad, the point of junfdi^tion is the fame as if m 
th Av/and} and it is certain where the ptoviiion it m A'wg/fl»d, 
caufe of fuit a ife in Irflaniit or the plantations, if 
uiwtT/tfthe' the bill be brought in LnglanJy as the defendant is hete, the 
lull be brougnt courts do agere tn petf^nnm, and may, by compulfion on the 

proctfs of the court, compel him to do juilice 

flfifivsmt lad tl)> 
ntey,br(omi)ul> 

film OB the petfoB, compel biro to do juftice. 


Suppefe different fuits are broaj.ht there, and here, what is to 
be done ^ 

Ifthe de&ndent j it to be clttr, if an nTion i^ himighi in the courts of 

brthe*«ui^!rf" King’s Bench, or Common Pk s, niid tie diffrdant pleads to 

Kjog'eBencb or it an aftion in or the Pmi itiom^ fluj could not 

Coromon f*ieei, t^^-g 3 j^y notice of it, nor s\c/Ud it bar the luiifdidlion ol the 
plrtd to ir an . * ' * 

l&m in the court here. 

plantation, it 

»iU not bar the junld ^lon hert. 

Though ttaai- It has been determined, if an uCtion he brought in he^a*d on 
*oui^tW«- * J'OiwU «*nd fued to judgment theie, you cannot even plead that 
Won a bond, j'udgment to an aclion m the courts here. 

«n4 fued to 

lud^mcat there, you cannot plead to it an aAion here. 

The role with The genera! rule of courts of < quity with regard to picas, is 
Ac fame as m courts of law, but excicifcd with a more hbeial 
hareeaerciCed difctetion. 

ihtuwitw. To Ijt, futc^ two fuits for the faie matters m tlacplmta- 
tions and here, may beattendid viitli inconvenience, as Mi. 
Wilhrahamhdb urged, and I.ord Cowpety foi tint rtilon, in 
Wells verfus Lord Antrwiy went as far as he could, but 1 fluuld 
not have been of opinion mytdf, to allow the pka there to ihc 
difcovery. 

The plea to the j'urifdidion is knovi n here as well as at 1 iw, 
vtrftts UrdAn^ but It IS not fo as to pie is in ab tcmiut or bai, for the c^urt licre 
S^allowed^T' thtmlchcs a greater latitude a& to tircumftaiiccs, and in 
^a toi^ dif- C'dcT of Lord C «y>r», tlitrc is a n Lnation for fuid cr pro- 
sowy, loud cccdmgs here, if Lord Aamm fliould make it impradicabk to pro- 

StSufd io?’ 

Juvebeenotibat L 18 faid hctc, that in or about fuch a year, the plaintiff 
Sfiiuon. broaght his bill m the court of Chancery of Jtmauny &c. 

1 J Not even the year is fet out for certain, not fo miuhas the 
term menttonad in which tlu fuit was mffituted, amt fet foith 
in general only, that ins fonner bib pra) % the like account, aud the 
fame relief \iiUh theptefent. 


{i) Fide l^e^etihau t. ante t vol. ffoare Jmh. 4281 Fmhl. Treat'c of 
^4$,9trd^gfVyifa•wki'ten/e ttyit Pnuv. Cquu>, 31. 

I ti Sddem, I /Y* 444 i 4 | i« »• 
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in the Time of lord Chaneenor IlA«l»wrcsr» 

i _ ^ ^ 

This is pleading hiftorically only, and upon his ittemotyy with- ^mn «. 
out any averment or certaintyi which courts of hiw and equity *•»**’»• 
both require in pleas. 

It was faidby Mr. Wilhrakam^ the defendanthad nooowof 
the proceedings with him in Lnglandt and therefore could not 
plead It with more certainty. 

But this will not make the plea at all the better, the defendant 
ought ro have applied by motion, op this fuggeftion, for more 
time to plead or anfwer, but the court cannot by their rules al¬ 
low this plea, as it is defeftive in form, axtd Uicrcforc his Loid- 
(lijp over-ruled the plea {i). 

(i) Fide pleadings, 197. 


J?/r//verfus Read, December 17, 1765. Mr. Baron Clark Stdng Cafe sag* 

for Lord Chancellor* 


T H E plaiiuilT, as reftor of Blunfden in WiUpire, brought i„ 

his bill agaiitfl the defendant!), as occupiers of lands in abiliwKbK>u|a« 
the parilh, for the great and fmall tithes, and prays that they ^^^j,**^**" 
may come to an account with him for the tithes whith are due . jji* ‘ 
and payable to the plaintiff, and that they may pay to him all and *74(1,''1 

lingular his tithes and duties for the future, as they (hall accrue f* 

and grow due, as long as he continues retfor there. 4.4 

•ecuunt Metaai « 

and the defendant, direAed to pay what Aould rrfpeAii'ely be fbund due : To a fecond b li tiMr dwi 
U le macui, ihe dttend.nt pleaa^ ihe fiiit, and the decree. Mr. Baion CUnrA ailowbd t^o jdrs# U* 4<S < 
detrnduit would otberwifa be put to double expeuce, and double vexation. 


The defendants, as to fo much of the bill as fecks any ac¬ 
count or diicovcry of the tnhes arifuig tu Blunfdets, at any time 
befote t!ic 28th oi yfyw;/, 1740, plead, that before the plaintiff 
exhibited his preltut bill, he did, in Ahy, 1745, exhibit his 
111 It bill .igamll: the deientbints for an account, and difeovery 
cf :hc tit 1..S .irifirg in Blunjdeti, and by that bill prayed, that 
the dctcnclants might p.iy the plaintiff tlie full value of fuch 
tithes with which the defendants were chargeable, and tvhhh 
Jhouldat'pear lo be due to the plaint'f, and alfo th.it the defendants 
might pay to the plaintiff all hs utbis for ihe future its they Jhould 
gto'io di*s, Jo long as he continued teiHut ^Blunfden j and on ribe 
a8th 01 April, 1746, that caufc was heard before the Mafter of 
the Rolls, and it was uidetcd to be teferred to Mr. Bennet, to 
take an account of what was due to the plaintiff ftnm the defen¬ 
dants, for all the tithes demanded by tlie plaintiff's bill, and that 
they (kouldpayhim what ihouid rdpefltvcly be found dueftopa 
eacii of diem. 

And in purfuaiice of tl\e decree the plaintiff has left with 
the Mafter three uiftinfi charges agamft the three feveral de¬ 
fendants, and examined wititeffcs in order to fupport hia 
diaiges, and alfo exhibited interrogatories before the Mafter 
for die esaminittiou pf the defcndautSi who hm ettdb pf 
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Cases an4 Determined 

tliem put in tlieir feveral anWrs snd examinations to the 
interrogatories* 

And) in regard the plaintiiF is by his prefent bill feeking the 
fame relief and difeovery as he fought by his former bill, 
and as is already provided for him the decree, according 
to the ttfage of this court in cafes of this nature, the defend¬ 
ants do therefore plead the former bill, apfwers, decree, Cj*c. 
in bar to fo much, and fuch part of tlit plaintid’s bill as afore- 
faid. 

Mr. in fupport of the defendant’s plea, faid, 

that the fecond bill muft citlier be brought for vexation mere¬ 
ly, or proceed from ignorance, and w uu v'! knowing the prac¬ 
tice of this court; for he apprehended theie was a material 
difFerence between the decrees ol the Fxclutjucr for an account 
of tithes, and the decrees of this court, that there they aie di- 
rccled to the time of filing the bill only, but here to the time of 
jthc Mafter’s report. 

That liOrd Chancellor feemed to be of this opinion in tlie 
cafe of the A\chhljhop of Tork verfus Sir Jilihs Stapleton and 
othersf Febmary 7.1 y 17.10(1)1 “ J hat was a bill biought for 
“ an actounr of tithes, and to eflablifli the cuftom of fetting 
out com in ftack'-j his Lordfhip direCled an iffiic to try 
” the tuftom, and faul, though it will be time enough to 
** fearch for precedents as to the mannir of din fling the 
** account, when the caufe conics back after tiial, ytt he 
** took the difference between the courfc of proceeding in 
** the court of Chancery, and the court of Excht quer, to be 
this, that there they d leiH: an a^'cmmt of tith'.s no further 
** than the bringing of the bill, but hcic the lule of the court 
in general i?, where an ijccount of tithes is decree I, that 
it fliall be canieJ down even to the time of the Maflcr’s 
“ report, and not to the filing of the bill only.” 

Mr. Tracy Allans obi'eived further, that the rule is the fame 
in fimiiar c.ift s, where the account is to he t'ken, aiidthuin 
the cafe of Bujjliode vtrfiis Bindley (ah MkI admas teim, 1747, 
Lord was plciftd to lay, “ It is the conftant pratlice 

of the court, in decrees ag.niilt a mortgagee upon a bill 
** for redemption, or againft an executor to a1.f1 unt, to direct 
” it without future woidsj and set it llit j»cifou decreed to 
« account, rtceive any thing fubfcqu.*iit to ths decree, it is 
** iiiquiiiible before the Mailer equally viithlums received bcfoic 
the decre,” 

That if lliis be the pi.-*''lir'‘> the plaintiff, by the decree in 
the firlt caufe, nuy carry the account full as far under the firfk 
fijit, as he can under the fecond, and cunfcquently tlie latl i$ 
multiplying fuits unueceflarily, without any advantage to the 
plaiutiif, or anfw;cnug any end, but w'hat h® ha^ already, or 
mikhf ha lie obtiit/cJ under the formr decret* 

^Ir* liaron Vlai'if 

« 

(i) Ja!e^ voh 13$, S. C. (?) Ante S. C, 
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The defendant's plea of a former fuie depending ferthe feme 
matter ought to be allowed (i), or othcrwifc the defendant may ■*’ 
be pttt to double expence^ and double vexation, as poffibly if tlie 
feconJ caufe was to proceed, the decree may be difibrept from 

the decree in the former fuxt. CeeMe* fiw te« 

As to the difference in pradiice betwetm the tvt’o courts, the a,uatofSthe*m 
Exchequer and Chancery, it is undoubtedly fuch as has been Ute owrt of 
infilled on by the defendant's counfcl (a), and in decrees for ac- 
count of tithes in the court of Chancery, they are not drawn up Si 
differently fiom decrees to account in other matters, but are ge- due, wlAoue 
neral, to account for all tidies that are due, without fpccifying *12* 

any particular time charged in the bill, or limiting the account to L iimitlii*cbo 
any rtain dttciminate time. wcounttooeer» 

And, as according to the praflice of this court, an account ^,/*^*"**”*** 
for tithes may be carried on as long as the fuit is depending 
between the parties ; it wouKi be vexatious if the plaintiff (houUl 
be allowed to piocted in a fecond bill for the fame individual 
tithes; I ought therefore to allow the plea as to the particolar 
period of time covered by it the aOtli of Aprti, I74^» time 
when the ciufe was heard* and decree made: and it was allowed 
accordingly. 

(1 ) Vii, Mttfor.Vs Pha 197. an appeal from the court of exthr^m*^ 

( 2 ) So Carl,ten V Btrgbtwdl, t P.HT. wa* Ordered that the tithes Ihoold » 

46;. A chhtjhep of York v. Staphoa, ante continued to be paid tnfifture. I Bro, F, 
2 vol 136 But in the cife of Nrwt v. C. 157. 1 A 6 . 366./A 3. S. C. 

CiambtiluM in the Houfe ot Lords, upon 


verfus Potvell^ Deeenihtr 18, 1747* 
LhuJImat, 
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A Commiffion to examine wirneffes in the caufe iffued in if a comwffloii 
Attzuf^ was executed m Sipt’t^bert and continued till the l^'.^ j^*,^ **** 
2orh of OSlob r\ an application was made by the defendant the hMiwtawrtala 
bcniiMing of f^uho/lmti term, for a new comniiflion, which return, h <joe* 
v'Ts oflwfLd to hun by the plaintiff on teims, but was re- 

itetcii. lollowiDg wrtHi, 

but miy b*) ^ 

conunuitl in execuGun die udwle uf die next term, to the rctvnit 


Anil now the defendint having laiti by till the laft ftal after 
Mtihjihms term, and after the caufe is fet down to be heard, 
motes that a new commillion may be granted, and that he may 
be at liberty to exhibit interrogatoucsi and that publication may 
be enlarged to fix weeks. 

J /ORt3 CHA{rCBLJ.Ofl, 

I am willing to let the defendant have an opportunity of ex¬ 
amining, that there may he no imputation of hardflnp. 

It is fworn by the defendant’s affidavits, that me cominlf* 
fion was clofed without Mmfell Fowellf or his foUcitor knowing 
rtt 

M ro 4 By 
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®y court, tfce plaintifF is firft intided to fu« 

wsj,u^ * j|jg ^jonimlflion, and if the defendant has an opportunity of 
examining his 'witnefies, he is not intitled to a new commiilion} 
indeed, if the plaintiff negle^^s to fue it out^ it may be dona fx 
parte defendentis% 

' The evidence of the defendant docs not come up to his being 
.hindered in examining his witnefles; bur, however, I am in- 
elinec, as far as I can, without manifeff injuitice, to let in thf 
defendant to examine witneffes. 

The plaintiff’s commlflioners were under a miftake in cloCng 
the examination the 23d of October^ for if a commifBon in 
England be taken out in the vacation, and has not a certain 
return, but only fine dilatkne^ it does not expire the firft day of 
the following term, but may be continued in execution the whole 
of the next term to the laft return, and the defendant fliould 


have applied to have enlarged publication till the laft day of the 
term j but notwithftanding his Lordftiip directed a new com- 
iniffion to be returned by the lad day of Hilary term, and publi¬ 
cation enlarged to the firft feal after that term. 

' ■ The next matter is, whether the defendant may be at liberty 
to exhibit new interrogatories. 

It is very dangerous to fuffer addliional interrogatories to 
matte oiit new cireumftances after the Uepofuions have been 
feen under tile former commiftioh j and the court, befidcs, ex- 
pe£bs ajl the defendants fhould join in the application for new 
interrogatories j and therefore all jhc order I fiiall make in the 
prefent cafe is, that the defendant Powell be at liberty to cx- 
a ie» to b* addliiona! interrogatories to the competency or credit 

1 »hil^ted wiUtr t>^dy of Sir ILmiphrcy Howarih already examined for the plain- 
sntwone, but tiff, and alfo to prove ejdiibits, and likewife to be at liberty to 
"r^to the** crofs-examine Sir Humphrey Howarth^ but not to examine any 

ywiving exhibits new witnefies ^ i)! 

^nd, crv>fs txs- ■ . . 

ftilnuis apctfoti already examined for tbc plaiiulit*, but not to examine any pew witnellei. 


C J9+] 

After the depo- 
^ >ns hare been 
feen under a 
ftnmer eommtf* 
.fion, the court 
will pot futfer 
additional iater- 


(l) Jlegt Lib. A. 17+7. fpl- 68. 
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Bewhins \'erfus Croilc^ Diceir.hcr 21 j 1747* 


Where* fe^act- 
trauouitfuesas a 
Xhefxe piuccfs,it 
iaU. wiU) the 
dd»th of d\e 
yterfon^hatiffor 
Sson^peifotmanoe 
-of tha 

aeinh of U>e .; ’ 
oany duet not 
Vj||KinHd«e it. 


A Commiflton of fcqueflr.'itlon iiTued in 1728, againft th(j 
defendant, for v/unt of im anl’wer i Mr. Pnnghtnh who 
v/ui employed in the caufe as folicitor for the plaiiuilr, made 
his own ion coon^iff-oner, who now applies by petition to tne 
dourt for an ordjtr upon the pUiatifi, to pay him his fees as a 
fcqueftrator. 

JjOtilJ CjflANCELLOn, 

k decs not a^^fjear 'hfi h.1s made any demand in 19 years, tho* 
the psrtbn'agaijftf wliom tiie fcip^ftration ill’ucd died as long ago 
ts 1134i nciilierldoes it appear whal gbpds were fcqiieftered, nor 
has any return',Wcr beeh made, during aU this time, of what 

Wais 
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Was fci^ueftered, and though he delivered over the goodss'in i739i »» 

he made no demand. ««•*• 

1£ the plaintiff fhould ever call for an account of the goods 
lequeftered, then die petitioner might fet off for his feeS) pro-* 
vided he has made a return from time to time of what he 
has feized under the fequeltration: the petition was /dif* 
piiffed. 

N. B. His LordOiip faid a fequeflration, that ifTues as a mefne 
procefs of the court, falls with the deadi of the perfon, but 
where it iflues for non-performance of a decree, die death of the 
arty dpes not determine it (i). 

* BV-'h V. Karl of Darnley^ iSa. Jf'hitt V. Hayward^ z 

Z P. W. 6*it; Wharam V. Broughton, 1 464. 


Smith verfus JVilmer and others^ December 22, r747» 

I N the month of April laft, at the inflance of Alexander Smith, 
the defendants utiilerwrote the fum of 100/. on the goods 
to be loaden on board the Ghent Packer, on a voyage from Dort 
to London, and in the voyage flie foundered, and funk with ail 
her cargo; the defendants believing the fliip was unfairly loft, 
refufcil to pay the fum infured; whereupon Mr. Cracraft, at¬ 
torney for Smith, caufed eleven fpccial original writs to iflue 
out of Chan eery againlb the defendants, returnable in the court, 
of Kirjg’s Bench, and having fued out the fame number of 
capiajjis ad nfpotidendum, returnable in Michaebms term, held 
the defendants to fpecial ball thereon, and on the loth of No- 
vemh-r delivered three declarations againft the defendants, and 
demanded pleas; and on the i6th ot November the defendant’s 
attorney having demanded cycr, and a copy of the fcveral origi¬ 
nal writs, Lil/iot, M'ho is clerk to Cracraft, brought to their 
attorney on the 20th of November the three originals, and co¬ 
pies thereof, who difeovered they had been altered in feverai 
places after they had paflcd the feal of this court; fur upon 
examining the copies with the writs, he found there were feve- 
r.il interlineations, rafures and waitings upon rafures new’ly 
made in the writs thcmfclves; and die defendants apprehend¬ 
ing that the alierations w-ere made by Lilliot under the direfbton 
of Cracraft, applied by petition to the court, that the feverai 
original writs may be brought here for Lord Chancellor’s in- 
fpeebion, to make fuch order as he ftiould think proper, and 
that they might have their cofts they have been put to ou this 
account. 

It appeared by the affidavit of Ltlliat, that three pracipes, 
agreeable to the declarations delivered to the defendant’s attorney, 
were left with Mr. Buxton the curb tor, in order for him to make 
out the original writs conformable thereto, and that LHliot af- 
lerv/ards \y;;nt to My, Richard Floytr, who adbs as deputy‘phi. 

lazer 
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tKIserr an tvigi- 
ral wril ifiues 
from h«nce, and 
is'alteKdi this 
Couit bcibn; th 
ntufti hive the 
eogniftnce; 
dm*bttul if they 
have lifter (he 
retMrJt. 


httr of ij»e court of King^s, Bench,, and aiked him for them, who 
deliirered them to him, and told him that Mr. Buxton had not 
time to examine the writs, and that if there wete any miftakes 
in arty oi them, that Wrofelf might alter and make them 
agreeable to the prxc^es\ that upon comparing and examining 
them with dm drafts of the declarations, he found fcveral 
roiftakes, and particularly in feveral places where the policy of in- 
furance was recited, fome words were contracted, and wrote fliort, 
which were written at length both in the declarations and pracipej j 
and admits he did, by the permiffion and direaion of Flayer, make 
feveral alterations in the writs, in order to make them agreeable to 
the pracipes, before oyer and copies thereof were delivered to the de- 
fendanfs attorneys but there being fome few'mlfl.akea||erlookcd af¬ 
ter fuch alterations made, when the original writs wtfte read over 
withthe copies, (delivered to defendant’s auorney)hereaifiedtbe 
fame after oyer, and copies delivered, on the day they w’cre fo 
delivered s and that the miftakes were intirely owing to the 
curfitoris clerk who ingrofled the writs without examining the 
fame with the pracipes, and that Lilliot, after he had made all 
the alterations in the original writs, went on the aoth of 
vemher to hlx. Buxton thi curfitor, and acquainted him with it, 
who approved of it, and the writs were on that day left with 
the curfitor to be refealed, and were accordingly refealed the 
next day, arid are m%u agreeable to the declarations and to the prtc- 
cipes Ift with the cutftor, and that this was the true and^ only 
reafon why lie altered the fame, and that there is no alteration in 
the return thereof. 

Lokd Cnj\#:cELr.oR, , . 

I have great doubt wbetber I can properly enter into this 
matter, for though where an original writiflucs out of this court, 
and is altered ami crafed, I might before the return, and while it 
is in traifitu, have the cognifance, yet after it is returned, it is a 

record of the law court. ^ ^ • j l 

Mr. Attorney General, counfcl for the petitioners, <nted the 
cafe of the Weavers* Company qui tam verfus Hayward, fitne 12, 
*74^ (Os which w'as a profecution on the Callico Att, and 
held there, that altering the original writ after it had been fealed, 
was deftroying die writ, and it was ordered to be fuperieded with 

in the prefent cafe the writ was altered after the return, and 

rcfc'-ded alter oyer had been prayed. ... 

The copies of the writs were given to the petitioner s attot-. 
ncy by the plaintifls as they ftood originally, and thereupon the 
defendants made application to Mr. Jufticc Wright to make the 
declaTaiions agritcablc to the original writs, and afterwards for 
the like .nurpofc;to the court of King’s Bench, who refufed to do 
any thing in it, as it was a matter for tlie aiumadverCon of this 

■ The prefent application ther^orc is tpypur Lordihij?, to m- 
perfede the writf on account of the rafures and alterauons made 


(i) S,C.. 
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in them after their bein^ fcaled, and tlic w> whether 

the plaintiff attorney can alter it, or if it is not a fort of for- wtnaat. 
gcry upon the great feal, for the former writs had been made 
ufe of, returned by the (herifF, and declarations delivered puis- 
fuant to them, and as there aie no double ilamps upon them, 
fall cxaiftly within the cafe of the lavtrs* Company verfus Hay- 
wardt for it is plainly a fraud upon the ftamp aft j they hare 
befidcs not only rafed them once to make them tally wUh the 
decUration, but amended them a fecond time, and all the al¬ 
terations are before the refealirg. 

Mr. CSv of the fame fide fald, after ufe has been made of f Jpy J 
a writ, it 1$ a record of the court, and cannot be varied or 
altered. 

Mr. Broiv/tf counfel for the plaintiff* at law, faid, it is very 
well known that where fpecial tapinjes are fued out, the ori¬ 
ginals are not taken out till fome time afterwards; the praetpes 
have never been altcied, but only the originals made agreeable 
to tlicm, and though the defendants put in a (ham pica at 
firfi;, they have rctiadfed it, and have pleaded the general iifue 
fince. 

It is infilled the writs ought to be fuperfeded, bccaufc they 
had hten altered after tliey had ilTucd from the great fcal j now 
nothi ig is more frequent than altering writs in things which are 
not material; and the revenue is not at all dciunded, bccaufe 
M \s thz mpiajf r only that are ftamped i die calc cittd there¬ 
fore diifus liom the prefent, bteaufe hcie the reienue cannot 
fuller. 

Any altvrations that vary the n/?f, or the rtUtrny or the fuh-^ 

Jlun c oj Oe HU it, alt net allowable •, but an aitriation may be 
made m immaterial paits, becaufe that does not vary it in fub* 
ftanci. 

In the Wri n d Cinpah^ vtrfus It'^niard^ »^^e alteration was 
thus; the art<)Tn<*Y who took out the writ, left thf old telle, and 
iiilargid tin retain, which ga'c a new taufc of «ftion, and fW 
tl'p toinr w< ul 1 not endure; here nothing moie has been done 
than only rc lifj ing fomv veibal miftakes, owing to the negligence 
of dit catfi tor’s clerk. 

The oiigmals .ire confidered m^relv as things of form, for 
they have been tikcn out even aftet a wairaut for entering 
up of judgment, and the icturn of them 1$ indorfed by the at¬ 
torney as a thing of comic, and never come into the h.mds of 
the flicuiF. 

It IS faid the defendants might have taken advantage of it by 
pleading in abatement; but if they had, the court would have 
alfilled the plaintilT in redlifying thefe vanauces between die ori¬ 
ginals and die cnpwjjes\ but as the defendants have pleaded now 
the general ilTue, they IhaJl not be nimwed to take advantage of t 
mcie millikc in forta tofttperfede a writ. 

JMr. Buntov and Mr, Whitehead^vett^ of the cnrfitors attentUng, 

Lord Cfiutuelkr alktd them, what the jjrafticc of the office i«» 
where tlterc ate ei iginal writs. 

>1 
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Buxton faid in things iJiat arc not material, as clerics 're 
CM a. Jijible to miftakes, they have irt an hundred inftauces dire£ltd ihc 
atorney’s clerk to fet it right. 

Loeo Chancellor, 

C 59 ^ 3 Suppofe an original writ is made out to virrant a fpccial capiasf 
and the attorney’s clerk has altered the oiiginal writ to nuke it 
conformable to thtpracife^ has this been jullified ? 

JMr. Whitfhmd faid, he always apprehended that In literal 
mifliakes, and even where a word has been left out, it has been 
ufual to i’upply it, and rcfca! it. 

In the prefeiit cafe the word enure vi’as alt.’red to endure^ and 
the word dttavment to detti‘mi'ic.tus% 

Lord Chancellor. 

The freecipt left wdth the filarer, is the warrant to the r-ur- 
Ctor to mike out the original, for the pnnipt is tiatifirnnd 
by him to the curfitor, and in the notion of law' ju ouhs 
the rapiaSf though in praii^ice it is not made out till after¬ 
wards. 

When this application was Gift made to mo, I apprehciidefl 
it had been an extraoidinary behavioui in the plaint'fF and Ins 
attorney, and that the) had taken upon tlicin to alter an origi¬ 
nal writ, without bringing it to heTefealtd. 

K« pMfon ifter Tlvat Would have bcni uuw'irr.i'itable, for no body after 
an iviic fcaling can alter it wiihout bunging it to be reitaled, oi if it 

iifraleScM alter ^ nilfttkc as is WxiiranU’d to hr amended by the curGttn, 

iflglt fliou'd be brought to be r\,ft th d. 

fcaled. But at tlie honing it lunib out not to be an alteration by the 

attorney himfilf, but by the curfitoi, and the w'lii lent Ly 
him to be reft aled. 

The queft'.on is, whether this is irregul 'r or not; a great 
nnny C'lni’idwrat'ous aufc, and Ginu. of i nietty nue nuuio: 
Firil, Whtther it is in the powti of ihiacouu now to fup^iltdc 
the Wilts. 


lfwrlt»awaj»' altered .»fter tlir itlurn was out, and 

e4 afirrthe re- PfoccL h,i i ifiliid upon them, and hkii m the comt of King’s 
tumh'ar,«nd B;nch Without having tin m rtfeikd, 1 Ihou'd not hive in*d- 
? died witii them, but it would h iVw been unlir tin togmlanceof 

Jiiedtatbetott’t that court, who might have kt right a iiiillikt wh.re there was 
pf Kint'sBenib eflaung of an original, and rciiuicd the writs us they 

unde? the 

cdgpiknceot tbe judS'^ there, and thltMurt will net meddie wiUi tbeni> 


. 0ri^at wrirt ftfcond Cnnfid'ratiou will be, what is the nature and foun-i 

' ynuoit firft <11(1^1101) of original wins f "I'o be lure they wetc comniiflimal to 

of common law', for w iihout an original none oi thefe 
couns had a commiffion to hold plea; and a judgment where 
there is no original is void, unlefs by rcafon of privilege; as 
uftae of Kiag’o Beucli* where the defendant is brought 

' nA ^y h^\oiMUldtefex^ then he is in the cuftody of the marfluU 

hole i al'a oftj t 

i {Mjimov where there there «» nP orlglnsi wfti void; ud »U the juiifili^ien the ^^rti of 
kn ^ k a ttrclaai^ljm ot ^tvUrse. 
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*fid z prifoner to the court at the time, and confe^ueptly they 
have a privilege to remiit him in that court. . 

In the Common Fleas they proceed in the nature o£a declara-^ 
tion hy the by. 

In the court of Exchequer they proceed upon a fuppo 0 ti 6 n» 
riiat defendant is debitor Domini Resist fo dtat thejuTifdi^ion the 
courts of common law have, is upon a prefumption of privik^, 
unlcfs it is by original writ. 

Where the party proceeds upon a fpecial copiasy and taltcs ont 
an original writ to warrant it, the plaintilF has this benefit, that 
the defemlant muft plend without imparlance : but all this is va¬ 
ried by pra£ltce and modern ufage; for though the fpccial capias 
is founded on the original, and fuppofes an original taken out 
firft, yet It is otherwife in pra£lice ; and where they proceed up¬ 
on a Liitat in the court of King’s Bench, or daujum fregit 
in the court of Common Pleas, they will commit an attor¬ 
ney for praying cyer of an original j and where the plaintiff obtains 
a verdl.'l. he need not fuc out an original, for the Batutes of 
jeofails cure the want of it; and yet in judgment of law the ori¬ 
ginal is fuppofed to be taken out before the capias. 

I only men! ion this, to fliew how by the modern pra£Iice it is 
grown into mere matter of form. 

The complaint before me is, that this original after it had if- 
fued under the feal of the court has been altered and amended, 
and then refealed, which it is infilled ought not to have beep 
done. 


Smitk V. 
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The curfitors, Mr. Buxton and Mr. Whitcheady have certified * 

in court that it is the courfe of their office, whenever a curfitot’s 
clerk is guilty of a miftake in making out the original variant 
from the pr^cipe^ (which is the curfitor’s w'arraixt for the orn 
ginal). on she plaintiff’s attorney fliewing the miftakes, to di- 
refl them to be fet right, if they are only literal or verbal ihif- 
takes, without affeding the fubfiance of the writ. 

This is a very rcafonable alteration, for it is not the miflakc 
of the party, but vitium clerici ; if the alteration were to vary f fio* J 
it in fubiUnce, that v.'ould not be juftified ; k.ut if I was to alter 
this pradicc in the oiiice, the plaintiff muft make a motion to 
amend the writs, (for undoubtedly they are amendable) and 
then there is no occafion to refeal them, for this court can cer¬ 
tainly alter writs iffuiiig from hence; hut w'here the officer al¬ 
ters it, it is neceffary to have the ratification of the court by re- 
fealirig it. 

As it w'ould put the parties to a great expence to alter it, I 
dial} not fet afide the pradlcc of the curCtor’s office* provided 
they do not cxercife this power any further, than tliey have hither¬ 
to done,, ’> 


It has been faid, tliis ought not to be done after the writ* 
are made ufe of; the ufe tliar has been made of them in this 
cafe is, the writs are returned, and oyer delivered to defendant’a 
attorney. , ' 



tfdNi CASES Afgttc<l and 

l^iT* V. It Is manifed this return is mere form, for though made in 
«r^ If iherifF's name, it never goes to him, but is indorfed by the 

tbe ti attorney for the plaintifT, /J!fat there is mthng i» our hathtuttk by 

itwRs ntm, for Huhtch the d^indant tan he Attached» 

ShoMj^ flude }n 

naidf’s ntme, it never gon to tiim, but indorfed by the pleintiS' *t attorney, ** there U nothing 
in out huimick by whirh the defendant cm be atta«iud>** 


Whether true or falfe, the defendant cannot be hurt by it 5 
which iliewb thefe things arc gone into mere matter of form, 
and therefore this will not prevent the curfitor from making thefe 
alterations. 

It is j oil as much a form as the curfitor’s indoriing on the writ 
pledget to ptufuHte\ thf next conCd&ration is, as to gtving ryer \ 
this is a tran{a£lion which paiTes in the court of King*s Bench, 
and therefore the cuiAtor's can know nothing of it. 

XlafUv^gtvtn Suppofc after 0^ “/ given the pluntifT had come to this court 
theplaiiritV had and fhcwn a virniue between the writ and praupe^ the court 
and alwa dtiedlcd it to be fet right, theiefore this is not fuch 

Twwnce be- » ufc of thc writ as the law c ills making ufc of it, what the hw 
tween the wnt confidcts as a ufe of It U, a iervice of tlic copy of thc writ on thc 
^rfvmfihwe defendant, to appear; which wa> done 111 tl'c cafe of the 
«K<vl d It i<t oe Ti^eaivrs* Company verfus Hoyivatd ; the prefent is not any futh 

lettijii. iiie 0 £ tjje Ijw 


I will confulcr the precedent next, the Weaver:^* Company ver¬ 
fus Jhtywatd. 

What induced me to ruperfeJe the writ there was, Fiift, That 
it ought to have lx.cn flamped, lor it had been altered in the re¬ 
turn without being flamped anew; and if once it has been made 
ufe of, the ait of pirlianient irlatmg to the ftamps requires 
it to be new flamped, or otherw ife it cannot be refealed. 

Secondly, It was i popular action by a common informer on 
the Cahico A< 5 t, and the time limited for bringing thc adlion upon 
the flatute had been expired; and as the alteration of the writ 
was erroneous, and could not be xrved again, becaufc die return, 
was out, they therefore refealed the wnt but let thc old tefte 
fland, (that being within the time limited by the flatute), fo that 
it was a fcheme and contrivance merely to carry on the prufecu- 
tion after the time was expiicd. 

In thc prefent cafe there is no ground to fuperfede thc w rits, 
and thcretore all 1 could do would be to reftorc them as they were 
bcfoic. 


It has been obje£lcd, they are fo fixed by giving eyeri that I 
ought not to reftoie them j but luppole I fliould determine the 
eurjitor has done wrong, ai d alter tliem, if the plaintiff was 
afterwards 10 move me to fet th ra right, I am bound to do it, 
for it is merely a vihum tlet «/, and the party 1$ not to be hurt 
by it. 

What a circuity is this, that I fliould corre£l: the eurjitor^ iix 
order to bring ojti a motion of die paity to amend thc wiits. 

Thc next coxifidcration is, what the defendants have done to 
waie this irreguianty; and dtty certainly have gone a good way 
towards it. 

The 
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Tie oyer Was on the i 5 th of Nev^hr, fo that th? nJeSendwOt's 
attorney faw at that time tlve vanance between the orif^nal and * 

declaration, therefore he (honld have pleaded the varmneet m 
abatement, mdead of that be pleads outlawry in har^ (for a lun di* 
plea of outlawry may be pleaded either in difabillty of the pcrlon 
or in bar) and upon the a 8 th of Novemier pleaded the general giMltnailwiit- 
ilTue. cltfAuotuKaiikMW^ 

mntf byt inAeita 

sf that b; pleaded oudivrry tn im-t and after that tbe general ifiue, thii 1« « wzvtref tbe UTefalonrf* 

To be fure this is a waver, and he fliould have applied to the 
court before by petition, complaining of this tranlaftion, for 
he had all that time to do it in, between the i6th and 28th of 
November^ and yet does not think proper to apply till the 17th of 
Deum^r, 

BcHics, what advantage can it be to the defendants to reftore 
them, tor the touit of King's Bench cannot ftay the proceedings 
ill the fuIt, either tor want of an oiigitial, or on account of a 
faulty original j for if fhe plaintiff has a verdift, that cures the 
Want of It, and theitfoicthey tauiiot ftay the proceedings. 

And by a new aft of parliament made 5 Gto. 1 ch, 13. Lord 
act, even an enur in fubftance is cured after verdift; 
foi the words ate “ tint whcie any verdift hath been, or fhall 
“ be given in iny aftion, fu.t, bill, phmt or demand, in any of 
“Ills Majclly’j courts of record at IVeJtmtnJier^ or any other 
*• court of record within hnglpnd or JPmes, the judgment there- C ^02 3 
“ upon fliall not be ftaiJor reverfed for any defcft or fault either 

m farm ; fUJhttu in any bili, ivutortgiml judicial, or for any 
“vaiiaiice in iuchwnt» from the dedatation or other proceed- 

mgs.” 

Upon the whole, it would be a moft frultlefs thing to fuper- 
fsdt thefe wilts, md put the parties to an (\pence of a further 
apphe itioii; and therefore as to that i ftiail difmifs the petition } 
but a, ihc plaiiitill Ins put the defendants to the evpenee of eyer^ 
he ought to piy the dciciulants the cofts he has put them to of 
craving of ongiinl wins in the comt of King's Bench, and 
Ukewitc the cofts of this apphcaiion ; and his Loidfhip ordered 
accoidiugly. 

At the Second Stal btfjie Him') Tort 1747, Mr* Baron Clarh Cafe 233, 
f,ii I fir Lord Cl mtcJlot, 

A Motion was made to diftharge an order of the Maftcr of ^r'«w^wub- 
thc RoUfj to ttfer two bills biought by different creditors iniheteriBipf 
of one Mr. dectafed, to a Mailer, to certify which fmt 
would be moft lor the benefit of the creditors. piytnentofdeto, 

fanng s bill <0 

«»Try the trufts of the will into execut 01 } the reft of crediton brought t fteond bill ter d)* (ote* 
gttipoft, and obuined an order at the Pvl't that both bilh might berelcrr d to a Mbftrr *» certiiy 
Vriii&h «oJd b moft for the ueditor*s beoefi . Mr. Baton Cett'k dikharg-i the order, feeing of 
optiiMin, it h IS never been reduced a> geaeref role, that one bUl ihouJd be JtpMding oaU whtte 0 cHin* 
her at cnditon are eoscerned. 
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Mr. Prtce had by will appointed truflees over a particular 
fund, for the payment of fuch of hi« creditors by mortgage^ 
bond, account, or other wife, as wcie comprized in a ichcdule 
annexed to the will. 

Three of thefc creditors, in behalf of thcmfcives and others, 
bring a hill to carry the trulls of this wi'l into execution, 

^ he reft of the fclieduk crtditors objedlinp to the framing 
of this bill, and fufpcil^mg collufion between the pUintids and 
the relations of Mr. Price the teftator, who claimed annuiticf 
under his u ill, brought a feeond bill in behalf of then k Ives 
and all the leVdule creditors, for the fame purpofe, and at a 
former feal obtained this order e\ parte from the Mailer of the 
Rolls. 

Mr. B..ion Clati. 

Suppoic both thefc bills Ibould come to a hearing, and the 
firft lliould appear to be by Cvillufion, as is fuggelled, it would 
then clearly be dilr.iifltd with co(U. 

It IS allo^^ed this is the hrft order that has ever been made of 
the kind. 

1^ 603 3 1 fee no difTerei cc beta'cen tins C'’ft of trud creditors, and 

where all Inpptn to be flniplt contrael eieditors, the lattwi riaj 
certainly bring diflcrtnt bills 

How would the two t ules be in a diflcient flitc after the 
Maftti’s leport, tlnn it is 111 now, for it 1., agittd by eouidcl on 
both biles, tbit if the Mallei IhouJd report tin Leon 1, the moft 
proper bill, yftthe court would not preclude the plaintiffj) in the 
hrll, from going on, if they tlmught fit, nor could tlie TNI fler’a 
report be mack ufe cf at the I)e«ring, as eiidcnr ol tlic impro¬ 
priety of the iirlr 

And if the (ourt fiiruMbc of opinion that ]uihrc rmy be ob¬ 
tained on the la'I, the) \ I'l not tike into their confideru on, 
whether it lo la tsexy ielp.,1,1 is piopeily framed as the fetoiid 
b.ll. 

Itlnsneicr I nr ’net 1 to a genml rale, noi ever cm. 
tint one hill Ihould be dtpci ding onij, mI etc theie is a number 
oi Cl editors eonterned. 

If the fiiil I di 1 fa collufiie, is tint th blifur r ud fee it 
on the face of if, there cm be no bnm to the pIuiUiil in the 
feeond, to let it \ ro ted, * vt 1 ife tl tn the c mt \viH fet it in the 
fame light, and i, I fiui be' -nc, dilinils it vith tolls, and con- 
fcqotnily w 11 nt * I* iP i» tl c in I foi pijniint of dibt , eh is 
the piiiitipil ime it di it li is bieu uled by Uie plunLibs in the 
feeond bill. 

Wlure there ve As to the tif mcntioiud of infint*’, wl eic lh<rc arc two 
brought b) d 1 crei t jt chut t tn , and a rck rente to a 
ibeui the Maftcr to tcriifs ttlnih is ti t pnptrdl, there the rourt is thesr 
guardian, atiu uill tat c (an \ibat is cone is for then beneCt, 
proper* and thcrefoie is a veiy d.lkn it cife from the picfemt* 
hiwMft. the 

ik luarSun of laduit., vail riLe c^rs whit 1$ io\e & I be fur tfeirbenefit. 


Ido 





t (Jo not find there has cfrCf been fiich an ;Ofdet Asisf^ow 
tnoyed 'to be* difeharged, and would ratlier tend to <nrette eit» 
pence than to fare jt; and astiie 'Mafter of die ^/// made th!!! 
order merely ex parley now it ia controverted, I mnft be detesri- 
mined by my own judgment, and for the rcafema I have given, 
am of opinion it ought to be'difeharged. . ^ 
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H E iqueftion was, Whetlier b'lm* -PaU who wa§ an ad- Aa adminijtratiiw 

miniftratrix durante mlmre atate of an executor, can be a 

’ mtate^ i« in ge* , 

nernl a coMp«f ' 
t«ni: witoefs iif-'' 

ter the admioifiraiilon it deccrniiaed. 


Competent witnufs after her adminiftration is determined. 


The adminlftratlon determined in 1744, and the bill was 
broughtirt 1745. 

Lord Chancels ordered the charges in the bill againft bjrs. [ <504 }. * 
Fate to be read, which were to this effc< 9 t, that Jhe had p'^JJ'^ed 
the perfonal ejiate oj the tejlnior^ ivhieh hath hitherto been pot ifiy and 
hath not accounted or delivered it over. 

In the joint anfwer of the executor and admlniflratrix, they 
admit they received more than fuiJicicnt to pay the tefiator's 
debts and legacies; and though they do not in exprefs words ^ 

fubmit to account, yet in cafe the plaintiff's is a jutl demand, 
they fubmit to pay. 

The general queftion depends upon two particular ones. 

Firft, Whether fhe may in general be examined ? 

Secondly, Whether under particular circumftances flic may ? 

As to the firft, I do not remember this point to have come be¬ 
fore the court, but am of opinion, taking it as a general queftion^ 
flie may. ^ 

The cliftinftion, to be fure, is very well known, between 
an executor in truft, and a truftee (i). 

A truftee, though he has the legal eftate, is confidered as A trudee i* cf'h-* 
having no intereft at all in this court, and is examined by or- 
ders every day; but a perfon executor in truft, or adminiftrator 
in truft, has been determined not ta be capable of being examin- nu 4 lsexambe 4 
cd i poflibly the reafons of the dificrcnce are pretty nice, and it 
is very diificult to find out any real or folid foundation for it; e^torwaditii- , 
but I take the ground to be, he is confidered as reprefenting 
the teftator’s eftate, and is anfwerablc, for devaftavits, ^ e, and 
that may give an improper bias to his mindfor as the law con- b« capiWe Vl 'i 
fidcrs him as owner of the eftate, the poflibility of male-adntini- 

induced this court to reject him as a wutnefs. this 

, ' ■ is, 

eittor is anfwerable f«r devsftavits, fife, ■wbicli may givfi »n impr<^er bisf to his miad, auil t4c 
Uty ot' male admiaifiratloa has iuuuced this court m rejrdl bim ns a laitiieit. /’ 

- ' ; ' ' - • 1 ,. 

" , 0 . 

(1) Fidt Mabmk v. Metcalf, ante 95. and the cafes there cited.. V 
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IjfoTHrsBr V. 

Pajk. 

An a«ii 
tOf duraftf me 
mt atMt f*!” 
notfuii uor 


But cafe of an adminiftrator durante tninore octate 5 s c(“r- 
ti’mly (lilFt rrnt; it is triu*, horcpiifttits the tcfiaior whllft bis 
adminiftration fulifiiU, but wheti d'tteiminul, lus noiliitip more 
todoj fuch adminiftratOT cannot (iie, that i'> certain, nor tau- 

_ . !(Ot be called to an account but by tlic e:.etulor, and whattver 

fc^nLtount ” dodiiring his admimftiaihni, is not anfvi crable to anyother 

Ittt by the «<•- ].trfon, and if an aftioti at l..w (hi i Id be brought agalnfl the 
«utw, jiidhe executor, he mii>ht be imioilucul .is an cvidince ioi the ck- 

itnotanfwewbU ® 

loanYothfip"* 

fontMwhacvM 

he may du dutms ho adminitlntion. 

[ 605 J 

If»n»aion t It is hard to fay, taking it on the griicral quclUon, that fucli 
hwftoaldbe ^ perfon fiiould be allowed to Ic cxdndntd at law, and not in 
this couit, for h<rc it goes further in ionie inliantes than tiny 
an adeiiiiifln- do, by fuflciirg truflet s to he (xan.iued, and tlurcfoie vill in 
tot may be mno- rv-fped fimt f'ut liLht tluy Itt in at law. 

doted at 1 o / 

nets fio hiiTij '*t<d 

il to it would behatiJ to tayhc may not be i xamiiiru in e j i ty. 


He'll, vptylatte Tins adminifti itor is little nieie tlian a pnIon appoint'tl/-d 

moie tlun iptr- <1 ail .idniinlltrator Nmiirti hie, and thch aic 

ihn oppoi It'd „ * 

aUays aduiuttviaa wiincires. 

or admiintt-r itor 

jtrdtrtt yae, who arc always admitted a. wilnLfT s. 


Afteifuchaorai- 
niilrator hispof- 
ftfled himielf 
of eflldts, if 
brought briore 
the fAart with¬ 
out theexecuror, 
he may demur 
for chat caufe. 


After he has poff'flld 1 iinhlf o^efitAs, if you biing him be¬ 
fore tlu couit, wiihuut the cMtutOT, he may dimiir iorth. t 
caufc, but as this (f lilt will allow yon to follow amts into any 
hinds, if you uili by proper tf irge.> fliew he has not aoiountsd 
to his csttiitoi but iiaudLntly,eiKl by uillufum detains any p.irt, 
there ij no dnuht but you may maintain tiich a bill agaaift <ui 
udmimftiatui durauir wmi tefine. 


As to the fecond qutftion, NVlictlicr under p.ntitulai tiicum- 
fiances he may be examined. 

1 chink he may. but im of ojudon that there aie not fmh 
circumilanccs in this cafe as vill tmitle her to be exanaiud, lor 
it is charged by the bill, that flie has not accounted, and deliver¬ 
ed over the affets received by her to the executor,^ 

That charge alone will not be lulTnicnt j but then in the joint 
anfw'cr with the executor, inftcad of infilling (lie has accounted, 
and therefore tha* the bill fltould be difmllied as agaiull hot, flie 
fubmits to pay, ts'r. 

TheVil! cbiigrd ’f'he anfwcr might have been framed in fuch a manner as to 
tJi^*diniiilftr»tor make her a witnefs; flie ha.s put iu futh a one as wull makp her 
account on her fubniiflion to pay, and therefore flic is 
atuHjntedjmd an incompctcjit witnefs, and rtjeded hcj accordingly. 

drmrtdover he 

•(Tett received to ihr executor, wb«, by her tafwer bficad of Lafiftittf liad accountedi fubmitted to 
f«y, this made her aniBCompetOAtintncfi. , 
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MttJjtll vcrfus Smart, a?. »747 


Cafe 235. 


t^LIY.A BFTH Brtmn, \t^cc for along term, commencing 

in Mid/ummer 1737, agreed to pay for the hrft ten years. drM,w[«U k* 
52/. per ann. for the m\t fottf*32/. per ann. and for tlie re- ha^ provided hn 
mainder of the term 24/. md covenanted with Hurt the leffor, 
to pay the fum of 500/. at Miijummei 1747* and aoo/. at bnof * bill ef 
Midfummer 1751* ****** 

1 Uzihub Brown, in Afml 1743» affigned this term to I on Jam, *** 

in tonluhrition of 370/. and covenanted to pay tlie 700/. at the hu place he luta 
lime in the leafe mentioned, and by an indtnture of the 8th of m‘*ehinifel/o 
Ap)J 1713, between Elizuheth Brown of the firft part, Fjndam **■ »• 

ot tin iLcond, and Rtclard Muthell oi the thud, taking notice 
tliat IJtTiibtih Bfotun had depofir d 300/. in Mttchell\ hand<i, 
and tncreby covenanted to inJemndy Fjrcdam agamfl’ the 700/. 
rir Miuhell covenantf, tint if Mrs Biown did not piy the 
700 /. at tl e tinafcs mentioned m tin. cktcl, then he would p ly to 
i ned m tlif 300/. and covcnantel furtbei, tUu if Mrs. Btown 
\ lid the 500/ part of the 700/, at ASid/ut imei 1747, then he 
M 0111 pa) to lu r the 300 /. 

]\f s. Brown die d before 1747, but before her death 

miJ litr will, and ippomted Qitungbt and Homan her ci,c- 
cu* >rs, iicith I (lie or they pud the i/. it Attdjummer 1747. 

P tiiam IV'Wife died before Aiidjunmn 174/, and midc 
S n ' uid Ltcfs\ his exccutois, who Iniw bvCii cvici d out of 
th poiltftion of tlu kafehold cft.'iic, cn utouit of tlu qoo/. 
tl t being pud to the leflToi it M ' a t 1747, th n Smmt 
an I Cl fly ipplicd to Ruhaid Alit hill to be pud the 300/. 
bit he piitends Mis. Elizaleth Browii\ txecutois cuim it of 
hi n. 

RiAnlMthll died Clnjiinai lift, without paying the 
iiioiuy, but befoie his death nndc his will, and appoiiutd Simon 
Jli^ //luo father executor, but he has not yet provtd jt, md 
h » n )w brought a bill of intcrplt it’tr aganft Smart and 
(tri ly. It, extfutOTS oi RiJph Fat dun, and again I Cirt vn^’t 
?u I li mm, as executors of Mrs. Btow 1, .in 1 pi lys t’nt he nay 
h p rnitted to bring the fum ot 3 oL into loint, .ind thit the 
ihf ndints might interpl a I, liigy flu tint the cvnutor- of 
lofcJ m tlireitinto bniie^ in nffiori ag mft 1 im, lud are iinv 
proceeding m the Ipintuai lourt, and tb i< f Uw priy* 111 injunc¬ 
tion, and tins day moved fc.r the iiiji ction, on lniiij,ing tl e 
m n y into comt. 

Ihe defendants, the executors of Foie ' m, hive put in in ar- 
fwer, and infift upon bcmg paid iK 3 o /. and that ibere oui^'ht 
to be no tnjunAion, 

Tlie cxccutojt) of Mrs. Flizahi^b Bijwn have not yet an- 
fwexed. 

N n 2 Loko 



X,tfjprj'V,':CASES Aj;gupd:'B;p4:’PetcfiBoil*«d^'^ 

». Ik 3R0 CHANCt-tLOH, ' ' # ' 

1^ *****’'■ Dcnwd the mtition, and |j||ji,th^ an executor as he w itt autef- 

|;j t . uhlef$ he h^sprovdiiPte teftatqr's *ill,’ts not inti tied to 

'&}] \ bring this bill of interplea^et till, as ftapdirig iti the place of the 

r , tellator by virtue of the grobate., he bad made himfelf a debtor. 

He m*y *t law An executor may at law nn'adlion before probate, but 
Wng cannot declare till the 'will is al^dsdly proved, and a bill in equity 

bat be cannot ocing 10 the nature or a declaration at law, an executor canoot 
bring a bill here till after probate (i). 

Though the plaintilf Simon Miicheli fays, a caveat is entered 
againft his proving tlie will of Rkbard Mitchell^ it appears to be 
no more th-an a monition to the executor, in order that an in¬ 
ventory may be brought in, to found a commillion of appraife- 
ment. 

Another rcafon for denying the motion is, that the executors 
of Mrs. BHzabeth Broixm Ivave not yet put in, their anfwer, which 
may pofTiblv put an end to the qucltion, and by the exprefs co¬ 
venant Richard Mitchell was to pay the 300,/. to Foredam. 

; ' (i) tf’ills V. Rich, ante 2 vol, 286. note I. 


.,An infiuit i« 

. bound by a fet- 
' tleuaent made on 
her marriage, 
where it was 
made with the 
approbation of 
pitrenta and 
guardians (i). 


Cafe 235. Felton Harvey and Dorothy his IFife verfus Solomoti AJbley and 
others, March 28, 1748, when the Casifejlood for Judgment. 

Lord Chancellor, 

T his caufe comes before the court upon a bill brought by 
Mr, Harvey and his wife, to have the benefit of fcveral 
provifions made for the plaintilF Mrs. Harvey, partly by the 
the will of her grandfather Alexander Pitfield, and partly upon the 
fettlemcnt made by her father and mother,, notwjthftanding the 
fettletnent was matle upon her marriage, with her late hufband 
Charles Pitfield, flie being then an infant \ the prayer of the bill 
is in the alternative, that if flie cannot have this relief, tlicn, 
that (lie may have fatisfa£liou made lic'r out of tlic cllatcs of her 
late hufband. 

The cafe and the fa£ls are thefe : 

.Dorothy Harvey, the plaintiff Frltotda wife, is the daughter of 
the defendant Smmon AJhley, and Winefrid his wife, and the 
grandaughter of Alexander Pttfeld: In 1737, Dorothy being 
tlien of the of fifteen, and her father and motlier both living, 
fhc, with their coufent, and with the approbation of all her, re¬ 
lations, intermarried with Charles Pitfield, Efijuire, her firfl 
coufin, and the heir male of her mother’s family. 

, Previous to the marriage, a fettlcment was made on the iptli 
of Jmie 1737 *, Charles pii/teld was the firft party, two truftees, 
were p^rtifs and th^ plaintiff t^orotpy hcrfelf was a party} 
Pthe eftate.ol jDcirc/A/s fortune ftodd thus, flic was intitled under 
her grattdfa^er’s will to 5000 /. wlfidi was tq be paid her on 
marriage, if ?fljc married with the confept of her fatfc and mo* 

$ee RtSd. Treati/e ^ E^Rj, fiy. note j*. and the cafes itferred to in thn 
Ltipartliof.thu'Uie* | ! . 
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m the Time of Chaocelter Harj^Wicke* 

thcr, or nt her ajje of twenty-one; and if fhc married without 
fuch confent, or di* d before twenty-one, then the gcool, was 
given over to h^r tiller ; befidcs thi?, fhc was Ukcvidfe intitlcd to 
a portion under the mmiiage feitkment of her father and mother; 
for by that fcttlcnjcnt, in cafe of an tKIell fon, and younger 
children, a power was reiVrvcd to Mr. ^i/fy and his wife, to 
charge the eftate therein limited with a fum not exceeding 4000/. 
which was to be paid to all or any of the'younger children of 
the marriage in fuch proportions as they fliould think fit: and 
in cafe there was no ifluc male of that marriage, then a 500 
year’s term was limited to trufices, to raife the fum of 3000/. for 
daughters’ poitions, but this was not to be raifed till after tlie 
death of the father, and if a ion fliould be born afterwards, tliey 
were emiilcd to nothing. 

The other part of I^orothfi> fortune was a moiety of Mxartder 
ThfieUr^ pcrfoiial eftate after the death of her mother, but dc» 
pending upon a contingency j for by his will, if Mr. Aplty and 
his wife died without leaving a fon, then the refid iic of Alexander 
Pttfield'% pcrfonal eftate (called ^5,000/.) fliould go to fuch 
daughter or dauglitcrj, of Mr. Aple^ and his wife, as fliould be 
living at the death of Mrs. AJhley. 

From hence it appears, that Mrs. Han<ey was in prefent in- 
titled only to 5000 /. and in ordt r to intitle her to it, the nio^ 
iher’s confent by the grandfather's will was mule necellary, if 
married bcfoie twenty-one, and if flic had married without fuch 
confent of the mother, it would liave gene to the other filler. 

As to the circumilaticcs of Churles F/tfu/d’s eltaic, they flood 
thus, he hid an ellatc at in Muuhi'ftx of 500/. a year, 

charged with a debt of 0000 /. lie had hkewiic a moiety ot an 

ertate in the IJle of Ely of the vilue of-with incumbrances 

tlicreon to the anioniu of dooo /. and another eflate in London 
and Middltft'x of ycoA a year, which was in fettlement to himfclf 
for life, remainder to his firll and every otlicr fon in tail male, 
remainder to Mrs. A/l'hy in let. 

Under thefe circumtt.iuces the fettlement made and executed 
was thus, as to the cllatc laft mcntioin d, there was no occalion 
nor poflibility to nuke any fettlement of it, being limited in fliicb 
fettlement to the ilfuc male, and could not bo altered j it fre¬ 
quently happening that cilates ire fettled in fuch manner, that 
they mufl necelTirily go to the iuueot the maiiiagc: as to the 
eflate in lloxton^ it was fettled upon the marriage in ftrift fet- 
tlcment; and in default of ifliie. to the furvivor of the htiibnid 
and wife : the eftate in the iflc of EJy is iikcw'ife limited in Ariel: 
icttlemeiit, the laik remainder to Dorothy in fee. 

In confideration of the marriage, and the hufbaud’s fortune, 
tlie lady’s is fettled in this manner, her 5000 /. is agreed to be 
paid immediately, to difeharge the incumbrances upon tlie Usx^ 
ton eilate; one moiety of the fum of 3000 /. to i>e raifed by virtue 
of the term for that purpofe, is to be applied in the fame manner 
as the refidue of the moiety of the contingent bequeft in the 
grandfather’s will aftermentioned; the orher moiety of the 3000 /. 

N n 3 . to 
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V, to t><dong to Charles Fitjiefd^ but is not to be paid till after the 
AviiiiT. deatJi of Doreihfs father : a& to the contingent bequeft, to which 
Dorothy was intitled under the will of Alexander Pitjieldy a moiety 
of that was to go towards difeharging the debt on Mr. Charles 
PHjitld*^ eftate j and what fhould remain of that moiety was to 
be laid out in fecurities, and the intereft was to be paid to 
Charles Pitfield during. his life, afterwards to Dorothy for life, 
then to the younger children, and if no younger children, then 
in truft for tl^e furvivor of Charles Pitfield and Dirothy^ and 
the other moiety of the faid contingent bequefts was to belong 
to Charles Pitfield^ his executors and adminiftrators; this is 
the difpolitiou made in favour of Mrs. Harvey of the furplus 
of the grandfather’s perfonal eftate. 

The marriage lock efFe£l in July 1737; and fubfoquent to 
the marriage tlie fa<Ji& are thefe} in Augifi 1739, Mr. Pi field 
died, and left iiTuc one daughter Mary', in December 1740, the 
plaintiff Dorothy married with Mr. Felton Harvey ; after the 
marriage the plaintiff Mr. Harvey entered upon the eftate in 
fcttlcment, that Charles Pifield liad fettled, and did fome adls 
of ownerlhip : in June 1743, the plaintiff Dorothy attained her 
age of twenty-one, and on the lotli of January 1745, the bill 
was brought. 

It has been faid by the plaintiff’s counfel that this is not a 
bill to fet afide the marriage fettlement, for that w'oiild be too 
ftrong, but only to let in the plaintiff Dorothy, and her fccond 
hufband, to take that intereft which flie had in her fortune ; 
but this, in the prefent cafe, will appear to be a diftin£lioa in 
words only,- for it is in effe(Sl to overturn the fcttlcment after 
• there is ifluc of that marriage, the hufband dead, and the con¬ 
trail on one fide fixed. 

■£ < 5 t ,0 3 This feems to be a bill prima imprejjionis, for upon looking 
into the cafes I can find no precedent to warr-intluch a dctiee. 

'fhe two principal points arifing upon this cafe arc, dirjl. 
Whether Mr. and Mrs. Harvey are to be bound by ibis iettle- 
ment on her firft marriage, abftra<lled from any circumfiances 
that have happened fince. 

Secondly, If they are not, whether what has been done by 
the plaintiffs fubfequent to the fettlement cither by afls of ad- 
mifllon,' acquicfcence, and by way of affirmance of it, will vary 
the cafe. ‘ 





It is not material pethaps to give an opinion on the firft 
queftion, for the latter confideratioti might poffibly make the firft 
point unnccefiary ; but to difeourage fuch an attempt as is now 
fet up, 1 will give my thoughts upon it. 

) As to the firft point thcrcfoic tlie great objctVion Is, that 
at the lime of the marriage and fettlement made was an 
inf.; and that by the rules of Jaw ftie could not be bound but 
.'isr cJcclion when o| the age of twenty-one, 
it is very true in hV/*v this d.iflcrence is taken, that where an 
a«if”reemcnf appear upon the face of it to be prejuclidal to an 
rr&nt, it is void, bur if for his advainage, then voidable only 

■ fj?hi9 advasstage,'Irra vaUstde stfly. ' , 4 .'' 
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thn dpfVrmc’ fully hid down in HoU vtrfas W^*d% in v. 

gtoDorn'i Rep3>tSi ^7S» a book of no JUihority 5 but the calc ^u**"*- 
IS tiuly icpoio uid all the duFcunc^s upon this point well 
tikcn, by Lord Chid fiiHice Reeo^s 11 his aigunivut, wluch is 
the brft I know upo 1 il e lubjefl. 

Infi’its m»y comrad n'lrtu’^'*, n des ntfem d 'i Mittiigt gr«e- 
/«/<*, and theft igr tim nts (lulti from all olh rs, the pri i- n»tnt$ djffsr 
cipil tmfideriMon is the miirngt , L.itieni{nt> are prudenttil * 

aril done chitlly tor this n niniti it'on, and the eft itc frukd m-urmet had 
miy be grturr pi h ft tttotihng to the dihietioii ot the pani s thf contrad 1$ 
asfoon IS the mir laji is hid, t! c iiuntipil triri dliscitci led, 

;>nd (annot b' kt •’li 'e, or rtUi ukd, t’t efrite and i »pa<.i its itmd l, t’e 
of the pxriitb ire Itei-e 1, ilit chi Ir n 0 irn of the minute in 'hiHr n aie 
tquilly purchikr, u 1 ki hodi I iih tail nu th r, 11 ’ lhtr>. 1^ Wh 


ihe ut . 


ri ig^tcnv nt‘ on niiiin^cbt iht 


U b 

r a 1 mo 

til i. 

^ J tliert 

i 1 

t > t itioo- 

b 1 

1 I", b*» 

pt 1 

r a 7 »*. 

r fM, 1 

111 

Itfi {jrte- 

n 11 

>1 L ifi 

i i'¬ 

t irr, &. 

ll 1 : 

k r > -IS 

I « 

4 1 

* > I 

1 1 i i» 

cf J 


ni 

» c 1 1-1 

nv > 

f i 

‘ h 

UK in 

uii 1 

t jj « 

n 11 

0 i 


TIk rc is 1 d ft r.. it( hetwf 

eim d into t <t 1 ( n, md olliti r oiKiit,, < »r ll 

b r its ll tonhitertd is 11 tii , 1 1 li ( ’ ci of tl'' p iit t 11 u 

pcri( niiTKe of the ij.uii t n prt, it 11 nr t I d <'1 lO 11 

fp-^rt, but mull be it‘t tj ai t in itliw , in m ;r f i>ut~ 

n ti It IS orh^Twd , !< r thou h Mlhti iheitluioii < i tl 1 t 

hn I 01 w ne Ihouki 1 1 > 111 thi jKiltHiiu titu t, % \ ti 

thihiuti nuy compil iptikui n t 1 tli 1' nhn’ lai' 1 u. 

inh n I h 1 ,ttv ‘ to 1 i <' 1 j (itu i in I ht hiiih 1 1 k 1 1 ^1 

h ith < d I) n >k. I It Mkn cut, t’ 1 n, u Uit i u h< j > 1 1 do w t , 1 r ^11 

not i\t the p . 10 1, \ t th.. chi' I 1 1 \ on I t I tihuunt, '‘knntrcU 

f r' ^ ,1 . ^ ^ * n >ni of tilt I ul 

101 lon-ptrlojii iiut. 11* o 1, } till h o ip imintta^c bim 01 « 1 
cln'di n’s -cccivi ij; tl c lull b^,iv tof th ( t h ni ui, I > K f^ie flijiid mi m 
hi i 1 iliu„ 01 t pi t of tm nth rk rduioiis 11 1. th 1 nit , oriboVp"i'”*vV 

all i 1 court c m 1 n > in tint i ile would he to hy hold ou huh ineihiHttuM y 

til r I h hi u'd c* im tow xtds making g kuI h i pon on of th< 

1( Ltl ni n( , lot t' tlnld’" n conlukrtd ss pi rth i }• ik intitkd jrta^m^rS r’* 
tl d' I h It t ll tl I uits i>n itr the kttkiitut, notv tthfl md- tah<« i^re ,w 
111 t trt h si ten a tat urc on on hdt. 'i.* . » 

' and (htf hut 

b rd’sfa 11 r M 

mike t feitlembiil, 'hoii^h he does not give the porUoii, yet tfat children miy rein| el i ( u) n)v> ’• 


It the court fliou’d r h ve hei, ir muff uh vei’-n ftth v'hole 
ltl Itmtnf, hev luf i v ry ^ i c < 1 uitut *j » \ 1 < K , i (le i> 
a coufidt’ uion uikikon' mh p icj iii* ihntiotc it is inipof- 
iibk to tike aw ly iny pe t f th con tv' latton, witliOiitovci- 
tunini » the IcttLm ntnu v, 1 y, ll int •'( k Oi iMi //> (/y 
hcrfclf would he ift U 1 i\ h, at 1 1’, f >i ftiw nmtt in iutli 
tik w \e h r joMi'u c, n 1 ' » h ilu nd pcih"!, > muhicome 
j ito ^ itih >11 of he whole of n< !> lojUMu, uid u k vhat uic 
of It ht pi( ll s. 

To go luitlur j the Iiw his II tiuftc I th fithit tkI gundians ^ 

With tiie mairi i t f tht ir childiv, 1 and w it L j and actoiding to « aguaji 1* le- 

fruudai r I o 

corruB'lv, tilt m ri i^rtnrnniit i ntt be f t f 01 tin chldrintohe &ript, bu’^me fa a 
11 dit 1'*uyb d 1. . ll wuijkc il-iu^^u an>aai hchtf'jiiu, uiait) -u'lthiud, ih It lo tl . 
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the old law they ought not to do it to >h(ir difpiwgprtient} but 
fuppofiug they ihouid fraudulently or corruptly, tl»fc marri^ige 
ogrfcinent is not therefore to be ftt afi(le,.or the children to be 
llrijir, but the father or guaidian m.'y be decreed to mrkc fat.f- 
faftion, and the hufband, if a party to the fraud, fliall do it hke^ 
who; anrli''ji>ous to tliofc tafts vIn'r*. irauuulent agreements 
have been made by patents to take back part of a(l.ilil*!> fortune 
in contraduHion to the op^’n publ’c agrccminti, m whiih cafes 
the court int,rpol'*s, as in Tnrionvtfiu'^ Biufuit, z Vf^-n, 76a, 

'I he prtfent cafe doet* not fall within tlic rcalon ol ilicfe cafes 
of corrupt agreements : here is no difparagtment or pr^ttnee of 
fraud, or of any gain nritdi by the father or mother ; but on the 
contrary every <hirij> .ippeais to be done by JMr. and his 
wife to advaijf e it. 

The daughur m the (irft phcc w"»s mmied to the heir male 
of her mother’s fimily, and hy their conhnt to the maniage 
they accelerate hu ri^ht to .'/e ijooo/. and veils in Donf/y un- 
mcdiiit'dv though but/y^tfi//; and, if th'rehad been a Ion of 
Mr. Aj^Ly ami his wife, would hate been intiili d to nothing ; 
and in 17^7, it w i!> not imj iihble in the couifc of natuic but 
l.K’c might h.’t bcvH a h n, aiid they tould too have appointed 
the whole to ont youugci child nr prcj'uiiccto anothei ; and yet 
they took tiit i^nly method of fetu’ing tt, by making an appoint¬ 
ment irro Ol ible of it niicltr the Lltki’ c t. 

'I'hus ii llaiuls .iS to the iiatuu of ih Icttlement; the firft ob- 
i( flion is as to the im iptcity of Do, o' as an infant} tnd the 
ioi'Tdaught rT, fccond rbjeclion, t'otL th'* pireiits ol DjtdJy did i.oi make lo 
they might hasp b ncficiai a b»igiin lor licr as tli'y might hivctU nr , admitting 
rwnV"rViin^o ^ appis-hcnd it would not be 1 lulhcicnt it item 

fetpfiac 4 mar- to ftt afidt the maungc agreement; the law his intrufted 
nageagTiw»nt; pirtfirts with the mirriage of their children; thcie ate many 
ttttiilta ih!m* conf derations that irny mduce .» pmnt to agree to a marrupc 
befules a fliiol ei[uiiily of fortune, as the inclination of die 
paitic-, their rariN .md ijuahty, the pcrlon fupenor peiliaps m 
this relpeiTi: to whom the infant is to be manied, and oiiior 
advantageous cirtutnftanccs; the eonvuiiency. too and jnop’ n ty 
thacBwrindvs nr-itih as to pit ferve the whole clhitc in the lanrily, 

»patent to igree which are matters propti for parents to judge of, 

toe Rtaich. be. 

fidcs a ItiiSt c<;ual>Ty ol fortune, u the inchna'ion of the paitiei, 


The paren’s did 
nai m^ke lo h 
neliciatshn am 


•ith the m ir- 
nage of then 
childien, and 
there an, many 
ronSdeniUnni, 


Whnean infant The (lattttc of Htn, 8. Ihcws ftiongly the opinion of the 
*«irk"****o/ Jegi/Iature ill this refpefV; for though at law no jointure upon 
® woman even of full age could bar her of dowet; yet thefla* 
M»iMighthe<i..»«f tute makes it a bar, and u joimure will even bind an infant 
pitJClude her from dower: confidcr the tmft put in piicnts 
^ r RHth, dnd guafdi,UJs; fuppofe a female infant is married to a gentlc- 
yet wdieiaw roan of great eftatt, the dower u one tlnrd, and yetlhc has a 

h *r* I'W of only one tenth of the value; and not- 

witlillanding this, as the law has intiuTied parents and cuardi- 

ft(K fec U aijde apou the 4De|uality between the dowu and the jointure. 




ans with the ^provifioa. for ihrfeH W'^wjr », , 

not fet it afide upoh tht inequality between thtf ejower and di# ' A*"**"*^’^ 
jointure(i). " g ' ■ ;''' ' . 

I will not, fay how'far a jnere elufory jointure might be 
lieved againi!-, but If it is not a<lequate to what flit would hayc 
had in dower, it is norcafon to fcT k afide. 

Thert* may have been a^ls of parliament obtained for the f '^*3 1 
marriage of a young Ladv an infant, who has an interclV In a reil «f 

cltate, but I never heard of a private aft of parltinnent obtawi- sMarfpiriiitjpajtt 
cd for the marriage of a young Lady wlu) has a money portion the jnirrfflgti , 
only, merely bepaufe flie is «« - 


leypoKUMj 0%, 
mefely becanfe fiie i aa infuu;*, 


The rcafon why it may be ncceflary to apply for an aft of The rerfon wHy 
parliament upon the marriage of an infant wlio 1ms an interdl 
in real eltate, is, that the rights of the infant to real eflate will refptft to reU 

pot be bound by any agreement made in relation to it, unlei's the b, that 
huIbancHhouKl have iffuc by that marriage- 

be bouna by any 

agreement in relatipn to it, unlcfa the huib-'-nd thould have FiTae by that in.'.rmgo; . 


But where it is a mmey ^m-tlon, her intcreft in it.may be Unieftafather 
bound by agreement on tlic marriage; and if a parent o’* 
guardian cannot contract for the infant fo as to bind this pro- tir thtinfoAtf* 
perty, the hulband, as it is a perforial thing, would be in* as tobiudmonty' 
titled to the abfoluic property in it immediately upon the mar- 

riage. ^ the bufljajki 

wuuid be immediately, Inticled to it on the mart).i£e. 


To carry this ftill further than at the bar, it mufl be allowed Mnli portipw*- 
moft portions to young Ladies arife under fetilements, and flie 

as much a purchafer as if it came from a coilatCral relation; (h<; dooghter 
and vei there nevft was any obicclion to a father’s tlifefling cn 
what terms flic Ihail be ditpofcd of in marnage. ^ ^ 

cuiUtcml rets-i" ■>. 

tion, and y«-t thc« Las never been any objeiaion to the fiihes’s dif^oling ofjhet in uivtiaga «» 
terms he ritafes. 


Another objcftlon was made, that as part of this fortune is 
a contingent interefl, which by tlie marriage would not have 
been transferred to the luifliaml, therefore what has l>ecn done 
wdth regafd to this is redundant, and they fliould at lead haVC' 
left her the chance of taking the benclit of it. 


(l) J<irdan v. Bnva^t, a Jih‘ J*' 

8. Buckin^hflmjhlf v. Diut)\ 5 Hit. 
Par. Ca. 570. Har. Co. Lift. 36, b. note 
y, Centrat Otty v. IPiUis, 9 hn. 349 
/>/. 18 In Glvt'ir V. B/ttftt antr 1 vol. 439, 
l/in^ Hcndvjukt held, Ihatihc fet:lcra:nt 


of theyo/SWeftate upon the wife an. ini. 
fnnit in bar and facisfaftion of her ciaiitit 
by the 01 rt'jy o>hn- ufage 6 r /ate* 

could not bind her after her huibaud,*ll' 
detii'i, tbo’ the agrermeni wa»«plter<k 
iato Ay-'z/f niarriige. 

1 
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iftin£tion where money portions were in 
Mmtmr. poflefiion or contingency i the cafe of Tleoiald verfi. , D^/ty (i) 

' deterraihed finally in the Houfe of Lovds^- is a very ftrong cafe 
to the purpofc ; ■ the court there gave relief againft a recovery in 
, ejeftment, and Lord Co-wper and Lord Maccle.^fiM laid great 
weight upon its being a reafonable aft done by the confent of 
the friends and relation of the wife. 

• The plaintiff Dor&ihy^ if fhe had been a feme foie, might 
have made a will of this contingent intercll:, and it being a per- 
fonal tiling* it is faid fhe might have bequeathed it at fifteen years 
.of age. 

Many portions of women depend upon contingencies, as upon 
rights of furvivorfhip j and yet difpoiltions of them are fre¬ 
quently made, for otherwife they might come abfolutely in 
£ <5 i4 j tlje power of their hufbailds, as where they fall into poficHion 
during the coverture. 

CJiarlei PitfieU indeed hath happened to die in the life of the 
mother and Dorothy ; but fuppofe Mrs. Afiiley bad died, Dorothy 
and Charles furviving, would it not have been a great imputa¬ 
tion on the father and mother if they had fufFered the hufband to 
run away with it ? 

It is dangerous therefore for the court to enter nicely into a 
ferutiny of this kind, W'hen thefe provifions are made to guard 
againft the hufband, and a very prudent proper caution j nor 
• will they, when the event has happened, determine whether 
at the time the agreement was made, it was more or Ids bene¬ 
ficial. 

Befides* if the plaintiff Mrs. Harvey and lier fifler Mrs, 
ford had died in the life-time of tlicir mother, Charles Pitfield 
would have been intitled to the furplus for his life under Alex¬ 
ander Pitfield*^ will. 

It is a very remarkable limitation in Alexander'?, will, to and 
for my grandfion Charles Fitficldy after the dcccaje cf my two grand¬ 
daughters. 

This is a very odd limitation of pcrfonal eftatc; but how¬ 
ever, I'do not know but it might take effeft, as being in the 
compafs of lives in ejfc at the fame time, and conk-qu>’ntly 
might have vdted in Charles Pitfield hiinfelf; and the tdlvucr’s 
intention was perhaps to augment and bring his fortune into one 
family. 

1 know' of no'precedents W'here a marriage agreement has hern 
callcil into queftion in this manner, wb.ere it w'as inacic with the 
approbation of parents and guardians j but there have Ixcn feve- 
ral cafes of decrees againfl infants. 

In die cafe ofr^c Bijhop of Path emd JFells verfus Hi(>pe(leyy aS 
^ Cha. 2. before I.or 4 Nottingham \ there was a fubndfitn’u to an 
H^award by the Bifliop on one part, and the dtiVndant, an infant 
’• and Jus guardian, on the other part j the award was to this 
effeft, diat durhig tjie Bifiiop’s life, and the infani*5 minoriiy, 
^ the jpidiutiff and defendant fliould be at liberty prorqifcuoully to 

' • ''6o?i, 1^, loi. C., f ide Bat^s n, Pindyf ante 2 vol. zoS. 

' ' , , ’ ' J • 
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In tlve Time of Lord Chancellor HAitD\t^tcftE> <Sti 

iVig lead me in, i^e. and that the profits fhould be divided equally 
between them: a bill wii» brought to confirm the award, and 
the couit being of opinion the infant was bound by it, indem¬ 
nified the trullees for what they had done, and decietd accord¬ 
ing to the priyer of the bill, tint the awird fliould be cllabhlh- 
ed. “ In the caft of Strt<kland vcrius Csl/r, thv. defendant waa 
“ ffcifed for livis of a church leaft in truft for an infaiT-j on a 
treaty of marriage between the infant and die plaintifi, and a 
“ thoufand pounds portion, an indentme Vl'^s nj ide with 
the confent of Coltr the guardian,' W'h»*rehy the infant cove- £ 615 J 
Hants rhat the Icafc fliould be furrtndtrtd, and a new Itafe 
** taken, and the wife’s life pui" therein for her jointure, Colet 
** was niid^- pJity only to fin*w his confuit. theniainage was 
“had, the poiticn pud, the hufbiml i'k 1, tlie leaf* furrtn- 
“ dered, and the wife’s life put m : the widow fued Coler Xo 
“ aflign for her life, and decreed accoidingly j and Cdtr pre- 
“ tending the trull w is in the firfl. to pay debts to him, it was 
**dtu<ccl the debts fliould be paid out of the ti ufl alter the 
‘‘ w idow *s death.” The decree affirmed on a ichearing, z CK 
Ciif. 211. 

In the cafe of Bhu verfus L,ady IJutf/rd^ 2 Vnn. ^01. “ A. 

“ married B. who had an eftatc in land aud a fortune in me ncy; 

“ they be ng both i*if *nt,, an a<^t of parliament was obtlined for 
“ fettling a jointure on the wife m bar of dower, but to leafc 
if file did I ot fettle her land when of ajjv, but nothing f ud as 
“ to the {trlonil (date, part of the loitune i ainortgigi for 
“ r^oo /. taken in a tuiftec’s nunt ; the wife when flic 
‘‘ tnp.t nf age fetJed her own lind, .1’d afterwards the huf- 
‘ band diCs, the qucfl.on w i», whcthei this money fliould go 
“ to the plunt.l! , cxecutcts ef Loid lltttfotJy or as -x tl fe m 
“ al jn iurvueto the wif,. Lord th< 11 I.oid Keeper, 

fud, I hy no flrcls upon the declaration of trufl, the law of 
•“ this court will prtiume a pronnfc $ ai d in all caics wl re a 
*• fetth ment is c.jui\ I’cnt, it Ih ill be nrende I tl e 1 efbiud was 
“ to line the portioi , the vi lU fliill nor line Ik. ]o nterr and 
“ f iTtiinf both , and tlic i.'thcr in tliij < Inc nile a Iruft, and 
“thehufbind coiuil not ronn nil, fo as to alt 1 tJie piopi rty 
‘ without the ifhllanec of thu couil, a’.Jtlie ckfenc*. t wa* con* 

“ dtinned in erfU.*’ 

I mention tins Cafe only to flit \v, that thonnh theie w as an 
of parlnmeut in confi<l*i Uion (f n .1 cil.re It tiled by belli fick'., 
jet no notice w i, taken of the mori j pc r*ion. 

In the e if of ijimel vtiA.’s7h<ib 2 U ;?j. 2n* ^ o.dChan- 
c Wot j\lnt(hfiild faid, “ ihit if i feme it f int ft di 1 n iv( on 
a maiuage, with tlie conlcnt ot h r guiriim', fhoyldtovr- 
“ nant m coilickration of .t f^tlii ment tovouei hr inhcrt- 
“ nnce to her l.ulband ; if this wete d me ni c 11 . ti on. 

** of a coripetcrt fcttlement, equity would exit *0 tic !’’i f 
“ ment though no adion would he at iiw to r-eovui d images 
“(I).” 

Pa nfnrdv Tan* \ B e C^a S pceiai* v t Bra 

ilrp 106. II I .fis V. JPa $am, dtd, t^z 
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Cases Argued and DettifffiWd 


HAkwrv ». This is going a great way, as it related to the inheritance of 
Avmljct. . jjm ycf jhgfe cafes where the court will do «i 

as )f the lands of riie wife wcie no more than adequate coils'* 
<1 rition for the fettlcmcnt that the hufband makes, and after 
the marriage the wife fitould die and leave iffue, who would 
be mtitlid to portions provided for them by the fettlcment, 
it would in that cafe be very reafonable to aiHrm that fettle- 


incnt. 

f di6 3 I'hus far upon ih fitji point, relating to the force and validity 
of this feitleraent, as it Hood rrigmally, abftradtcd from the fah* 
ftqu(.nt ciTtumn.inces that base happened. 

As to ih fiioi d point, whetlicr the plaintiffs arc concluded by 
a£fs d incfnte the mimage; and, admitting there w^a&a doubt 


upon the firit pent, vtt the fetond ii \ery clear. 

Th*'Aft«em\V» It lus bc( »i fud on the part of the pi untiff", md very truly, 
uriaowUjsctiiin that thtre hifi l^en no e\puis a'ii m m this tiuie, or e\prels 
«o fomeibinf raufiGation oi tli , Lttkintnt, and thit the pirtits fhould not 
fcwd’s wiU "w be bound unltfs the ail< nt ib deal, and aftet i hill knowledge 


dOM not bi vi 
her (t'li.B; on ro 
taktsith'j byt’te 

^lU «t ( U(t0 II, 

tillihc ha kt i 
into tlio va ui> 
of the halt) II d . 
tff £t , but ih 
wiU be to ittu • 
cd b) i£t. 1 > e, 
and by «tyui. 
cleenci, « 
whore flu h*s 
jited lyeato* 

■ h It 


of the intuic of the Itttlniicnt, ai.d tiuufoit Jiis been coin- 
pircd to the cift of a freeman’s widow, who, notwithflandnig 
till Ins cl urn t) lomttiling uiuhr the will of hti liufbmd, will 
not biiul her ekotion totikccidui by wmII or tulloni, till fho 
lias Ptu iiitothc value of hei hufbtnd’s cilctls ; ai’d this is hue 
in L'lit-ril; but there art «.afc-» where ffic fliall l>e contludttl by 
i'‘tb dont by htr, and by an icquielctmc; as, wheic (he has 
hved a yiar, or a year and hair, ilttr htt 1 uftiand, and atceptfd 
in iiittrell under the will, a d then dits, and upon htt dciih 
the t\tcatni hits a bill for h r tuiiromaiy fhart; there the luU 
has been d fmifltd (i). 


yeai and 
»tt«r h*.< hul- 
Van , and aci.tifti.4 ai mtereft undei the wilt 


There la fufhcitnt evidence here of the plainnfl* Fc/ro// //<«» 
te**s hftVing knowledge and notice of Detoth^'^ rqlt'^ under 
this letrlcment; In 1742 he made a Icaft of a hoili, \\\ Pura-t 
dtlly ; in ddumber 1744 he give a Jettu of attorney to rm ive 
theientsof part of tht elUtc, nul m 1744 a dilliefs 

was made by virtue of an authority given by him j and 111 JMny 
he gave direelions for getting in the Iny , and all this w is 
done after a couiifel of tmintnct foi the plainiiffb had perufed 
the f ttlemcnt, 

'Ih^ru can hardly be a cafe where tl etc have been more fo* 
Jemn adts done to-affirm a fettlemtnt: In FranUiti verfub T.hotn* 
htij i Vtrn, 13a. an agreement being void as agauifl an 
jtif..nr, yet was decreed, the infant having received intercil 
uiccr It aftei he became of full age, which was an affirmance 
p£ tt. 

In the cafe of Cecil ntid others verfus The Earl of Sahjhtiry, in 
4 Vitn. 224. the court faid, ** Ibey would hold an infant to 
** hu offer made by lum in his anfwcr to a bill brought agamft 

(i) V. Lndhoie, a Pigf 593, 

1 2 


"him 



in tlie Tunc of t^jhl Cfeawccllor HakWxOks. ' 


** Kim while an infant, if the other fide ate thereby- delayed, 
** and if he would have departed ftom what he had oifered, he 
** ought immediately when be came of age to have applied to 
“ the court to have retracted his offer, and amended his an- 
**fwer;’* So, where a provifion is made for a wife in lieu of 
her jointure, by articles during coverture, if the wife, after the 
hufbjnd’s death, enters but upon part of thefc kuds, fhe is 
obliged to ppifonn the whole articles. 

Thefc cafes turn upon this, that acls done after the be¬ 
coming a widow will bind ^ but it has been objciSlcd thefc were 
afls of her hufband, and cannot bind the wife, who wh? 
an infant in the life-time of her firft hufoaml, and liltcwife an 
infant for fomc time fmee her marriage to her fecond hui- 
band. 


Ha«v«v V. 
A*Hi.ay« 




This appears to me to be a new doctrine, that though Mr. 
Felton Harvey himfclf would be bound, yet he is deliveicd itoin 
it on account of the infancy of the wile, which is lu cfTcit to 
fay, he cannot be bound at all. 

If a feme infant marry, and a jointure is made after mar¬ 
riage, and the hufliand dies, leaving her an infant, if fhe, 
without doing any aft to determine her cleclion during her in¬ 
fancy, marries a fecond hufband, if he enters t-pon the jointure 
fllaic, that entry wdll bind the hufband and wife during the 
coverture. 

^ion, m irn« a freond huiband, if lie enters on tl’c joii'taie eilate, that entry will 
nuiinj die covertaie. 


Where ajolnture 

if rniJc alter 
irurriijf,,ndfhe 
hulbaitd dieii), 
Jsavins: bt, wlte 
annila.*, Il'ftf, 
without dniflis 
•nv aA to deter- 
mine vlrr. 
liiiiti ciiom hotn. 


Tliefe are my thoughts on the two main points of ihecaufe i 
but -another objeftion was made, that Charles Piljield was guilty 
of -a fraud in fecreting judgments, and other debts, that were 
charged upon the cllaie, and that this is a ground for relief % 
and fo it is, but nor to let afide the whole fettiement, ipr if 
there arc any incumbrances which he did not dif< lofe, then 
Charles Pitjiih)*s unftttlcd ejlate ought to be applied to ciroutrafe 
that cllatc which is fettled for the benefit ol Mrs. Harvey and 
her tjfuc. 

As to fo much of the bill, therefore, as fecks to fet afide, or 
to break in and impeach the fettleraent made on the marriage of 
Mrs. Pitfield, it ought to be difmiflld t and Lord Hardvfidr 
decreed accordingly. 
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TUkur^ '('crfus Barbuty March *, 1747* 


P* C. I V«f. 8fl. A Bill , was brought againft the defendant to deliver up alt 

r w»Ufld*r«r&nai deeds, t5*c. of the eftate mentioned in the pleadings of 

*a<.t«teAtswife the caufe. 


Jbrlife* ifld after'■ 

licrdeadi to hii fcn y^hn, and hi^ heirt for *varf, and in caie of the death of yihn mkj Mr, 

then to the plaintiff: yebn levied uo fine, nor fulfered any recovery, but by will devifed the whtfie 
■to dte defendant. Thit. it afte mmUtd en c fu, and » void dmife t» tbt flaiatiff in Jew, and tqudlj fi 
Snegnitf (t). 


The cjueftlon depends upon the will of the late Doctor Ti/~ - 
bury, who thereby devifed all his real and perfonal eftate to 
his wife Tilbury for life, and after her death to his fon 

John, a younger brother of the plaintifl'’s by another venter, 
and his heirs for ever, and in cafe of the deatli of Jalm Tilbury, 
•without'any heir, then his real and perfonal eftate devifed to his 
fon John, lliall go luul be enjoyed by his fon Cornehus the 
, plaintiff. 

[ 618 3, Tilbury died in 1725 ; John the fon levied no 

fine, nor fuffered any recovery, l)Ut made his will, and devifed 
it to the defendant. 

The queftion is, whether John Tilbury took an eftate in fee, or 
in tail, under the teft.itor’s will, or whether the plaintift’ takes 
any more than an eftate for life. 

Lord Ciiavcellok, 

■ In all devifes of this kind, where there is a fee niouuted upon u 
fee, I dare fay the teftaiors mean heirs of the body, but unlels 
there arc woids to reftrain it to an eftate tail, 1 am bound ti,> 
conftruc it^a fee in the firft taker, and confequeiitly, as tlie 
teftator had'cfcvifcd the whole to John Tilbury, the fecoiul dcviie 
' is void in law. 

I cannot go on a prefamption the teftator did not know the 
law; if teftators do not ufe proper words the court will fupply 
it; where the in tention of the teftator is confiftent with the nUcs 
of law, but where tlnre is afee mounted on a fee, it is a void dc- 
vife to the plaintiff' inlaw; and as this is a legal eftate, I muft 
conftruc it the fame in equity. 

, ' ' ' - \ 

. 1 

Lem.XW, Attm^^GeneraH. .Talb. I. Allen'f. Sfer.dlK^e, 2 Eq. Ah. 

. Gill, t F, W. 369. , put where the lirai- 535. pi. 2. Goodrich v, Dunham, DougL^ 
tatiffu to a ptrfon, who is ac|»//ij/e- 25%. Morgan v. Gvfiths, Ce^op, 334. 

r«a/.;&c/r ^ the firfidevilee, then the devife EUhring v. Tmxers, Jmb. 363. Imes v. 
creates in laU. ff^ehb.y. Herring, Legge, 3 Term Rep. 488. note. Doe v. 

.C?».; fae.-; 4 lS-\H 3 ttmgbfim yJ Jennings, Perring, 3 Term Rep. 491. Fcame 350. ^ 

;iv.V WUlis, CsJTmp. 



in the Time of Lord Chancellor HixswicKB* 


Ai'<>nyh''us, March lo, ^he thitd Seal after iniury Cafe 2j8* 

'Term, 

jiG arduin ivtx an infart broiijit in a€lion againft. him for ^ ^ 

boirJ, bitou* h( bulpantd hit> acv omits in this court, ht7 a*wui»^^ 
the difLiuiant it liw btought a btil hru’ tor an injundlion to brdught an «£fcl» 
ftay tl <■ proceedings .it law, and Mr. Brtw, ihcviid caufe to «» 
day why it fhould not be diiio’vcd; In\ Loidtliip cont.nucd the die^cour^Tw^- 
injutiaion, andfaid, th .r in n'..in£; the account die court would nurd the mjunc- 
alJow the guardian accouling to the niaiutci.arKe allotted for the ’*?! 

jnLuit, which a juiy would have no ieg.nd to, but in c.«t ml the hearingi, 
the guaidian hid iiiv '’g..<l witu-fle tim court upon .ippli- andfudmuking 
cation and pnijici .ifiidavit, would give leave to t*camine </< bene court *^wul*d**** 

’ al 1 *hc guara 

dial], arcerdlnfr 

t$ thi I Bifitmanee allot-d for the ttfunt, to which the juty uould have no regard* 


ll t *\Lud at d /^n vtrfus ^hijVttl iv Puclertdpe ard eih,rs^ Cafe 239 * 
Ai 'i lo, i'J47. Titru S<.al ajter H Ltjy ’Itn)’. 

c dl9 ] 

T II iii phinfilT, in Dicimher 1757. obhiititd an order, ^^'**«*♦* 

tint the defenda it Ptt.LcuJ^e Ih.juH biiiig m his book Jh^^Ii^ftbeai 
of a count., p.iptrsand writings, bi tOiC .1 b'. tin, purluaiu to affidavit of fer- 
a d 1 ree •, in tom d lys ..tiei iii otc to Ins clerk in tourt, 01 that 
a ( ijMiit it arms Ibould j;o to bring Iniii be tore the tourt for his 
coot I inpt. 

C>'i the rdth of fin/a.y^i‘j PuA clerk in court was 

ft 1 Vv d wuh nofico. 

Oil tilt 18th of he obtained an 01 ^ci for tliree weeks 
time lobun/ m his booki of aiioum, c>i. 

C^n tbt yth of lustrumy bill he obtained an order for a month’s 
moic tinu. 

1 he I.1R order for time Iving expired, it wis moved this day, 
thu afei|cant .it arms might go agiinll the defendant. 

The perfon who ferved Puthtnine's clerk in court being in 
the countiy, and the pl.untifl' not being .ible to pioture au 
.iCiihvit of ferine, ollertd, as a priwif of the defendant’s being 
fetved, a icc'tal in hibJaftoultr foi time, of notice oflheplain- 
till'b Older of the i<Sth of and it was infifled by Mr* 

Trnfjv for the plaintiff, tlfiit Paeleridge’'i oidetj were of 

thctnfelvcs a proof he had notice, for he could apply only on the 
foundation of the plainiitl’s. order. 

But notwithflaiuling this, as itw'is a motion for taking the 
defendant into cullody the couit would not grant it, ind faid, • 
in all cafes of commitment thcic mult be au affidavit of fcr.* 



Mmdes in. tfit Papef cf Re-fieari/tgSf pi,areh it^ 

;V; ' ■ *747- 

' " > , *' , ' ^ f 

. , vrD 89- s. e, jtr A tto Meiuhss the pUiniilT's late father, bi^ng peffe^*- 
'Afotherrouftb* Jt a» very confiderabl^ pprlbnal eftate, by will datal the 

gtli of Muy 1728, gave to the defendant Rad^l MMs his 
tMIohs a,8 « daughter^ 6000/* and to tUe defendant bis other^ 

STJaX; “ iaBKhw sooo!. to be paid , them refpcdU.ely on their 
Lvitbeir*^' « «taiinng the age oi 26 years, or days of marriage, but m, 

. vaBcesftentlatb? *' cafe both or eitlier of them fiiould die before their refpeccive 
kEOcie. bet-ame doc, then tile legacy or legacies of her or them 
^6 tiopftnjca as ss dying, together nvith the iukrejl or viereaje wretj^ thouia 
to carry Oie ** 510 to and lx; eouallv divided between his two fons the plaintifts, 

, Sttfex««: « Lcl in cafe of llie death of cither of them, then to the fnr- 
li^n. ‘‘vivor of them; and the it-Ilalor directed that 600I. 

' [ »d20 3 u fljoui.i be given to bis wile, the deicndant SW’, out of Ins 

** eftate, for the mr.i:u,?n:’nce and education of the plaintlfts and 
‘t their filter.s, th.e dtxVnclants Rtnhfl and ilatharuic^ whillt they 
“ ftiould c(->uiii-;c 10 hve witli lici', and at her charge; and 
« devlfcd all the vcbdiic of Ids eHitte, both real .and pcrfonal, 
to the iiiaintitVs, to be etju.dSy divided bctw'ecn them ; and 
“ in cafe of cither of tlic pir.int'itfs’ deaths, the wdiole refidue 
of the ciiatc to be enjoyed by the lurvivor; and in cafe or 
<* both the phiinlifis' deaths, iviihoui leaving lawful Iffue^ then 
the ref.duary part of the eftate he dlreaed ftiould be divided 
*'in the following manner; nani; iy, one part to his wife me 
« defend mt iflivt,'; and the other to his daughters the dc- 
‘‘ ftndants Rndd .md Culhcrlne equally and tlicir ‘fue, and 
for want of Ifjtu', to the lurvivor of ilit-m; and if ail his 
** children f}>suld die nnuiurrieil, and without Ijfne^ then he gave 
the refidnary part of Ins eftate, one half to Ids wile, one 
fourth to Ids brotlier Afiiho?;y Ti/f’/.v/cr, and in cafe of lu3 
« death, to his chihlren; and one fourth in like manner to 
« his brother James Mendes and Ids children, and made the 
defendants dnlhony, James and Lewis Meudes executors, who 
«* proved the will, and poircfied themfelves of die teftators 

^AftCT the appointment of the executors' under Mr. 

Mntdes'S will, ares thefc words; “ Mmorandumy ’'rhe fix;hun- 
dred pounds ann* I have ordered fhould be allowed my 
« faid -iTfe for my childrens maintenance, is to be regulated; 

as foiiow^, vk. one hundred pounds per ann. to be allowed 
•« bv cachgiH, and two hundred pounds pf einn. is to be al- ’ 
-« lowed by-each b4y, and- in cafe of the death of :«iny of my laid 
‘t* children, the inheritor or inhentors are to pay their fhare or 
«nronortion, fo ^at the faid fum of fix hunched pounds may 
“ mit provt; deficient; to be pUced at the end of th« will. 

'Die tw»o fons ^ che teftator, foon, after his death, brought a 
bfftby Anthony their next friend, for an account of the 



lathe ' ^»o 

tfeftator^s perfoaal eftate, and that it may be fccured for the plain- ▼. 

tiffs benefit. 

The eaecutore fubmltted to accounti and to apply tlte cilate 
as the coon Cball dired. 

The children of jinthony ^nA James Mendes^ infixed, on the f 3 
benefit of the contingent limiutions in the tefbtoi’s will, in re- , 
gard to part of the rejtd^mm of the tcflaioi 's elhitc. 

The 16th oijune^ t733» foe executors were decreed to ac¬ 
count for the perfonal eftate of the tdtator all directions 
touching the feveral limitations over of the legacies of 6000 /. 
and 5000/. and the refidue of the perfonal ellatc, and furplus 
interefl were referved until the contingencies upon which the 
fame are to take place fliall happen i the piaintitfs w-cre to be at 
liberty at ar, and the daughters at 26, or on propofals made for 
their marriage to apply to the court. 

The plaintiff Mofa Metides having att lined liis age of 2 i 
years, on the r3th of December^ 1746, petitioned the court 
that one mf>iety of the rejnluum of the tclhitor’s perfonal eftate 
might be afiigned to him j and it was ordered that the caulb be 
fet dowm in the paper of re-hearings on the manor referved hy 
the decree, which was done accordingly, and was thifj day heard 
belore Lord Chancellor. 

Mr. Attorney General for the ptaiiulffs, the two fons of the 
teftator, infified, that the rcfid'ue ouglit to he divided between 
the two plaintirts; for equally to be diwdedt in the firlt part, is 
dearly a tenancy in common, and tlie words to be enjoyed by tht 
Jurvwdr were not intended to make a jolntcnancy, which would 
be a cuntradicflon, and therefore the court wnil put fuch a con- 
ftrudion as will make the w'holo confiilcjU, and coultrue the tef- 
tator’s meaning to be in cafe of the death of either of Ins fons, in 
his life-time. 

The next words are, in cafe of loth my f ns'’ deaths^ •without leau^ 
tng lawful ijfucy this mull be meant on the fame contingcpcy 
as the former, in cafe of the deatli of either in the lifc-iimc of 
the teftator, for to conltrue it a dying without iflue generally, is 
too remote, and confcquently the limitation over is void, and a 
court of equity rather leans againft inuUiplicity of divifions and 
contingencies of perfonal eftate, unlefs liie court arc under a nc- 
ceility of doing it. 

And if all his children Jfsould die unmarried, or without iffue, 
then he gives the refiduary part, one half to his wife tSc. 

One of them is married, and therefore that contingency can 
never happen; but then there is a disjund-fve j7r <ty/V/.>5«r 
this he infilled, for the* reafon before given, was a void limit^i- 
tion, being after iffue generally, an|^ for this purpofe cited the 
cafe of Lord George BeaucUrh vcrlus Mifs Dormer, June 17, r 
1742, (See a STv. Jtk. p. 308.) and Snltrenvexi^^Saltreny July ^ 

24, 1742, (See a Tr.Ath, 376.) zxsA Green verfus Rod, June i, 

1729 (i). 

(i) Fitz. Gibb. 68. S, C, " 

O o Mr. , . 


' VoL, Ilf. 
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■■ A-S’Ei5'"'^irgv£<3 an4^Deeermli^> 

Mr. Bri’tvH of the fame fu'e. 

7 'hc intention of the tefbtor feems, that if both fons flltouM 
live to take, that then it (hould jfo no farther, or otherwife 
they can never have any benefit if they flvduld want to fet¬ 
tle in the ^world, anti did not mean it IhouUl go over, but 
upon the contingency of both the fons dying in his life¬ 
time. 

The contingency to the teftator's two brothers iSj if all ihe 
children Ihould die unmarried, or witliouc ilfue. 

One of the contingencies can never happen, for one of the 
daughters is married. 

And as to the other contingency, it is too remote, for it is 
on a dying v/ithout ifiiie generally, and tl.cre is no word that 
confines it to a dying without ilTue at the death of iJie de- 
viftc. 

Mr. Nsrl of the fame fide. 

'I'hc two font, were extiemcly young when the will was made, 
for they were but three years old w'hen their father died; the 
refidue is dir.clcd to be divulrd equally between them, but the 
tidlator has fixetl no time ; the rcafonable time, therefore mull 
be w'hcn his funs came to the agt* of 21 years, which will make 
the whole will eonfifient, or otlicrwifc there never can be a period 
of time ill -w hUh die fons could divide. 

Mr. Solidicr Gautal for the brothers and nephews of the 
teftator. 

It is very true that the teftator cannot be underftood to give 
the refidue to the farvivirg fon, upon the other dying at any 
time, blit it moil be rcftr. ir.Ld to fume particular time, though 
not lo the times infilled on by the plainiiff’s eounfel, as to cither 
fon dying befoie the tcllaior, or be fon the fons age of 2i years, 
for if one of the fons Irnl dlod after the teftator, the furviving fon 
■ would have tak^ii the whole, nor could it intend a dying before 
i r, for if one fon had married belorc 2 i, and left ifliic, and dud 
before that age: the w'hok*, if tlilo coiiftruifftion took place, mull 
go to the furviving- fon, which could not be the meaning of the 
teftator. 

The true rcftiiflion is, if the contingency Ihould happen to 
both, that is, if both the Ibns fhonld die witliout leaving lawful 
ifluc at their death, then to go ever. . 

The rules are very well fcttltal with rcg.ard to executory limi¬ 
tations of perfonal eftate, for I take it, fiiicc the cafe of Z.crd' 
George Benuclerh j^rfus M'lfs Tiormer^ it is cftabliflied that a 
devife over after a dying wfitlimu jlTuf generally is void, and as 
clear where there arc any words that confine it to a dying with¬ 
out leaving ifi’ue at the timcl^f his death, a devife to take eftodl 
. .after fuch a dying is not too remote; for this purpofe he 
' cited verfi^s Chnptnony I 663. and verfus 

Blhfif Free, in Ch^n, 483. and Target verfus Gaunt, l IF'mst 

43 ’* 

Where, the words arc to the daughters equally, and their 
iflue, imd for want of ifncf to die farvivor of them, it mutt 

mean 
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tnen ilTu/* m Jicr who cLcs firfl: in the of the furvivor; 

tht liihkqi’tnt won!'-, if >11 h <» children fiiould du unoiarntc!^ 

(t iv f ’ /ft inuU Ik* tondruid lo i» to tn ke the. Will coii" 

ft'lent, end the kd’ chufc ntj'l be rc U uiu/l b/the former* 

IL cittd // /f<,n vtjfu'. ilrcJ ft, J!Jtr} -5^ ^73}, ns at lie in 
p nnt. 

l\Ii. ir ' tirm of th* fimt fidi obfcrvcd, that B ; is in 
all th’ con i.ii nr I ti h a mnU), nhi \ fiKCc, thj t f- 
t ti ir me lit they fi' 'c M lU t 1 r c (I t) in the. c no ■* u oi c n bk, 

A;/!/’, fir the m )i-iy Jo nit '<> tm (i ts mi 1 to In r c xr>- 
tufoi, but to ho Old , nd ♦’ *• i iru I'l doo t r >. not uny 
rc.jno‘e; ii' cited die cilc 01 h ilding vcifus SjuJu Co. Cm* 

1 b j. 

J.-'Re) ClUNCFIIOR, 

'rill'', thoujli veriT iiieiutlon^y nnde, is the will of i fxthcr 
who t piovuling f(*r .1 •wife iiiJ thiliLcii, ineJ • ktlu r i mil 
bo prefi lied to m.kefuli pio\!fio.i> s v ouKl ndveer du pii- 
p lie of poitions an i advnicc i < nt ni die world; m ouLt to 
tint, fuvh CO tfl.ruCl.0'1 1’ 'di be mid a wouUl tinlle the* 
clnldren to r nry on ti i le, 01 p* iiidc li 1 a w’l dm lined, . ad 
likewile for their iflue , lu tln& tit’i I ec d’(n.r the pr lent 
will. 

1 * * firtl difileiilty of r mdiur'^ion ml s foil t’ i\ if of 
dm ul duv, of the tefi itoi’s pel fond eflite f > In, t to 1) wJ o 
w< u Very yo” ig t the ted tn’bcLitii; the work '’u, to be 
ecjui'l '1 il 1 e’en til \\,imltit 'e ij i . //h * I 
tin V !j< Iv *u be eiiKiycdb’ li Imuio 

'Ih 11 <l quellim 1 , ^vl t 1, the me uiing of the wrulsrr/ 
tc^f i I t f-tld, hit' , C’l 

It IS idniiited on all Imd , div.f( v nds mull recem* a Ter- 
foiibl eonilruflion, h Knc w tliey iin^ht lire to b bijeais 
oil, and hue ehiUhen, nul llMefoic could not m a if tluy 
tilt'd Jt I ly finu the poi on Ibould co ver. 

It IS euntt ndtel oa tJ put ot tlic phmtids, tint the vmrds [ 614 ] 
pie IP mr deith of the I n, s.itlioiit illiu, in thi hi -tiiiie of 
thetediteii, bit t’ey c aiii it bc coi Ulued m t' t it I , s the 
will in othei pkiCj tie nett, tafe tint imy aiiit aricr die 
ttditork m ith, for ]iliinlv, th!0'ii,h the wlmlc will, wh ic 
he t,ivei an ae-eiuei n\ei to othci childien, or itj^ht of fa.vuor- 
ili p, he means after his own elead 

lu Cile* of the dta'h c f both or eilhet of lus daughters hr fore, 
tft. then die legacy cr 1 g of her 01 dum, b*r./grr 
w;//' lulenjl ot iNitt'i tlitn,f, fhould gr) to his foils, Csc* 
fo tint he not only till eels the ptiueipd, but tlic increafe of 
intcreft to go over, in 1 the 1 itter clcaily could not be till after his 
death. 

The other conftrufumi * on*-e*ncled for by the* pk ctifT, is, that 
the tell dor meant to eo if ne it to the death of his ions Vritbout 
ifluc bet ire the age of 21. 

It has been admuted by the defcpdands counfc'to b' a ica- 
fouabk conftrudion, 4 there w < rt wouk ft» wairantit* 

O o a U[oa 



624 

MsHftCI V> 

Mxmpxs. 


C 1 


(f) I 


CASES Afgtted and Determined 

TTpon reading the whole will, I am of opinion it is the true 
conftruftion (i)» and if the words will warrant it, a reafonable 
conllruflion alfo, and fiich as a father may be fuppofed to have 
in view, when he was fettling hii* ellate for the benefit of his 
family. 

Confi<lcr the other parts of his will, where he gives portions 
to his daughters, foi though he niakes ufe of geiicril words, yet 
it is plain he meant a particular period of time } for in tlie dtMfe 
over to his fons, lie fays, in cafe either of the daughters die be¬ 
fore 26 or marriage, then to go to and be et][ua)ly divided be¬ 
tween my two fcMis, w'hifh points put that it was Ids intent that 
the fons, in cafe of that event, fljould have the fifters portions 
abfolutcly. 

It is plain from the whole context this was Jus meaning j con- 
lider the claufe of maintenance, wdiich alfo fticws the tcllaior’s 
intent j he gives 6onI. per a'tn. for the maintenance, fife, of the 
plaintiffs and their fifters, whilft they Ihould continue to live w'hh 
the mother, and at her tharpe. 

I fhould apprehend this might amount to a devife of theguardian- 
(hip, but do not give an aiifoiatc opnimn. 

Whiljl the^JbauU contwui ts hie loifh hiry liow long is that ? 
Till 2r, for Cjc was the mother and guirdian by nature, tlierc- 
forc her care niuft continue 111a projicr age; and tho’ a guardi- 
anfhip in focage deterniiiicb at la, and fuch infant might elect, 
yet in tliis cafe here are no foeJgc lands, and e .fecjuently tlie 
gaardianftiip continues till 21 (2). 

'fhe memorandum is not by way of codicil or dlfllnfl inflru- 
ment, but only added to the loot of the vijll, bteauie it was too 
long to be interlined, and theiefore amounts to no more than 
an interlincatio" : the iiitei.tinn of it w.u to keep up intire the 
fu hu ithed puu id'., the funi allotte'd (ui muntcnaiive of ln> 
children. 

The words inidc ufe of tliere, mean 

thofe of the children 'vhi ill nilcl fak^" by f.rvIvorfhip, the ih ire 
of tlie childun fo dyinj, flioidd to itnbi.tc to>nike up tnc main¬ 
tenance, and l^’is menurmhim fliou'd be lead viitb the claufeof 
the will, wJilch piuvidii ' n the ni3iiit..n. n e. 

A hun<l.cd pcjii 1 . /./ ann. t} be ailoiMc. oy each girl, and 
two hundred pnunils Ijy each boy, .i.ul in caie of the de.ilh of 
any of my faid ebiidi n, i iaheiit jr, i 5 . 

When is tint death 1.1 be? molt cleaily befnic their age 
of twenty-one, and t}i.„u lore this oujht to I e md as an ad¬ 
dition or Intellineation to tint chvde* which dirvds the maiiitc- 
nanc r. 

II the will Is to be fo read, atid m^ans cleaily a death before 
twenty one, then the claufe imniediatcly fodcwu.g thcninn- 
«nance is the devife of the refidue, both veal .>tid pciloiial, to 
It.s two fons, to be equally divided, and in eab* of the deailis, 

the whole refidue, (sc, fo tliat heic is the fame form of 

V. ‘Hafui Sf ante 52^. (:) nai.C>. Lut. notca li. 

II 13. 14 15. 1(5, 

cxpreftlon 
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exprefhon as is made ufe of in the claufe regulating the main¬ 
tenance j and whejc death generally is mentioned in other parts 
of thi will, what conftruftion can be more reafonablc than to 
conftrue in the fonfe tettator himfclf had ufed it before. 

And nS in the cafe of the prtfent Earl of Shaf/JIvtryt the 
court held, ihu notwithftandmg his marriage the guardlan- 
fhlp did not dtttrmine till his age of twenty-one(i) j fo here 
the (haring and divilion ought to be amcniglt the children of Mr. 

Mendis at their age of tw enty-one, when capable of receiving 
it. 

I am of opinion the wordt, if both my fons fhould die with* 
outleiving lawful illue, mean a dying before twenty-one with 
rcgird to them, and the fubfequent woids, li all his children 
Ciould die unmarried, or without liTue, mean as to the daughters 
dying before twenty-Hx or marriage ; but even if they had died 
before twtnty-oiu, and had lawful ilTue, I (hould have been of 
opinion it would not have j-onc over. 

This is the moll reafonablc con(lru£lion ; and as the Tons have 
atfiimd twenty-one, no contingency hath happened with re- 
gird to them, and therefore tlie refidue of the teftator*o real and 
pLifoiial ellatc vtfts abljlutely in the two fons as tenants in 
common, or othciviifc in t. Ic. oi thc»r marriage they can 
make no provifion for a wife, or any ifTue of the maniage. 

This makes a conhdent floi of the whole will, and it is 
very happy that il'a memorandum vis at the bottom of it, for 
from thince it is ckai he iiuendcvl, if both his fons died 
before twenty onr, ilic refidue (hould go over, but not other- 
wife.. 

Ill conftqiienrc of this opinion. Ins Loidfltiip ordered the rcr 
(idue of the tellatoi’s eftate to be paid to the plaintiflfc (2). 

(i) VeJ »;i Raaih GatLQH^ t (2) ^£- B. 1747. fol, a 09 * 
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Cr/’oory verfus MUfivotthy Mjrch ji, 1747. 


Cafe 241* 


A Plea of a fotmer decree figned and inrolled was pleaded 
to a new bill foi the lame matter. 

Mr. Attorney (Icncial in fupport of the pica infilled, that an Aa Inlkut (» 
infant is bound by a ilet rec in the caufe when flic is plaintiff, as 
much as a perfon of full age; and was (o determined between where he » 
Jbe Dxiithefs of liueLwefnin VfuZwa Shijftldt before LordP*‘**'»‘^**»'**"'*“«^ 
Wc(2}. 

LoFD ClIAMCEILOn, 

This is a plain cafe, for it would be very miffliievous if a new 
bill w’as allowed to be brought by the piaintid lieic. 

’'Phis is a plea of a former decree made in a eaufe relevant tp 
the fame matter with the prefent bill. 

Tlic qiiellion will be firji. whether the decree is a determina¬ 
tion; of the points between me parlies. 

(1) Lod Bioeie v. Lord Uttijoidp z i*. (a) A«tet rOh 4 x 8 . 

O o 3 


•V 



mi 


V.' 

, - ■■ ' 

fe* 






i ^%1} 


M to this it is improper for the court to give a different jiidg-.. 
*awo«»«- becaufe there would be two contradit^ory judgmwus ap- 

pcarinEt on thc' fame records. 

The former decree w’as on, a bill btougbtby the plainiifTs v»'ife, 
to have an account of her father’s perfonal e0ate, and to have 
a fiftli a« her lljafc of it; that bill charges tl;c defendant pre¬ 
tends the legacy o£ Margayet Mohfivtrih'vi-ih iapfed ; this is the 
common and only way of bringing on the qucilion, .by fetting 
forth the pretences of the defendant, an»l therefore fuificiently 
puts thc point in iilue. 

7 ’he decree has dirc( 5 led nn account to be talicn of the ef- 
tate, and exprefsly that the South-fen Itock fliould be h)ld, and 
one fifth part rclervcd for the benefit of Sir John Molfc%mrtk^ 
' when he attained his age of tweiuy-onc. 

'I'hls is as full a detenninatinn againft the plaintiff, as if a de¬ 
claration on the ]»oint that the plaintiff is not intiiled. 

. Courts of equity/no move than courts of law, are not obliged 

to rcafons for their judgment; if a man in a court of law 
for r-veral de- btlugs his aCtioii fol' fcvcral demunds, and he has a judgment for 
^j.,g ^nlv, it is as much a jiulgmcnt as if there had been a partlcu- 
Wy', irijiis lar d^-tcrimnatioii upon each. 

' rculililiuiitiner.t: 

as »t'rt}crcbad bter ? rsnicutu irtenpinaiion ut'on ivv-h. 

A decree can be altered only by bill of review, either for er¬ 
ror on thc face of the di-cvee, or for new matter not known at 
the time of bringing the fitfl bill. 

, Here flie was of age during fame of thc proceedings in the 

caufe, but if flie had continued an infant during all the time of 

the proceedings, fite is as much bound though an infant, as a 

, , perlbn o£ full age ; I know but of one cafe that is an exception, 

’ JLad^ Kffngham verfus Sir John Najf'per {i), where, upon an ap- 

ijiSal from Lord Aloc-lffielJ’s decree with regard’to real eflate, 

the Houfe of Lords gave .Sir John Hamper leave to fiicw caufe, 

■ ’ when he came of age, againft his owm decree. 

A** ffifont bf’CT would be mod mifehievous with regard to pcrfonal efiiafe, 

if nn infant after being of age, was al!owc<i by a new bill to dif- 

,;*utilUwe((b)r pyfg any thing that was done during his minority, with regard 

m^ntcuancc, education, iiSfCm 

''^htt.vww awe ' ■ , , . „ 

' dwLf Ws BiiiMwhy to maintenance, %Sc. 

'fie/uj* at Uw It is right to follov? tlie rule of law, where it is held an infant 
much "hound by a judgment in his own a£lion, as if of full 
and this is general, unlefs grofs laches, or fraud and collu- 
iftMieWii’Wf ' Con appear \n ihe prochsin amy^ then the infant might open it by 
” a hew bill, • ' 

.. I cannot prefiime jihat improper proofs were made irt thc for- 
ifier caufe, bat xhui| take it for granted that proper ones were 
uiile^ inlciUmeBt of the decree was opened by Wli of 
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rcvi'vv, and tlie pl-i ••o thaihdl <hf i, re tKe ccurl over'- 
rule th'jba, ticI thet'ifK '.laft » <'p 1 d » im, in lean pro- 
p*rly to ne at 't, li error tp 1 ir on the f )t < t it (0» 
ftandjiiowthc pk \ inuu bt ullovtul. 

* (i)G' ' i i. 1 u r ^ i M> 3^4- 

Rothaam verfus TinfMv / i5, i*" |8, //< 1 tjl 1 aftir 242. 

Jltlu ; T<; t CaS 3 

T he defendant nftitil d i fuit in the cctl tlillv il 1 7urt Afjtuth «- 
for (ul)rtritlion of iitlus, ’ t d..f 1 dmt, \ 1 lu nt picul “ u l c utc 
mv dtfch-’i^c t! n', bn 1 bi'l n t‘* /ttir tii bblilh J,/* 
ji nj'dui \ the nfvicrto**i inlbot not i nit it, iicb’ m it on i »l 1 l 

now It foi an iii'uiidbo' to hv i’t j» it <.11111^ > m tl t (.(t]tuar> | ^ ^ 
tital coart, upo i the bir^ 1 I u ot a ; in by In, bill. ’ <1 m t t ’ 

11 It < 1 11 1 

m du \mi f » 111 111 (Hi n ti it V 111 pncp tiiu in Uie ecv! ii 11 i,4l v 
'1 he I ijtmflion tcrieii, i, i \ ti* u i pi idci I iU| u i, i p iii ullio ot iwol uU > ine icv.li« 
til'll.tl, 4 ii<l lilt, tuuu utiui 1)1 1 hw. 


Lord Cin\cELiOR, 

A i injui..ho J 1 pi iv d o * ro h a li , / pufanio- 

tioifrom icoiiffnicniM pi\ i »*■ i t M'Iil Iiiytmi iiui.f'iu , i', 

tlurtmudiiu n um ’i 1 ii 111 Ir un tii ivilai ui t 1 Abom 
th dtbndai't ciii is, ti 'i t’t. I I I i« 11 nl to pio- 
diitr ht p 1'1.1! IT 411 it )st ' u ‘lur. 

.S( I'M /A, I bi 'll I fu 11 It b M, I i I il 1 b t, Iki n a 
Wt '/r ni coi I turn nil , , 1 i 1 i of i ^ 

11 I flioultl » nt’ii n 1 « ib< ’ 1 ' ' t 1 t (tiknrf r 

tlippil up till. JRl It of I \U < t 11 I , oK till 1 lilu II loiut, ind.1 

couit of { 1111 ( 11 a. 

'I ’ t titlef ltd o"’t ’ t ’ 1 ’ t M It* Tin 1'If fo tl he*,, 
vlittlitr at Ui iiiitii I I I A'“tt '1 till II, 01 i ly niipiopii- 
aior. 

Lheic mav be a fuit too 1 ’ t tou *• i 1 f, i'* t,,*'!! as 

for tithes in kind. 

I lie defend int likt a\ feniivoU d if// ’ there, ifulmtted: ' u-court ol 
the ceelefililie il eouit iiu) t. 1 upciithe ; u , ii d nied, tlu K gs3 nelM 

tctefi iftieal emiri c ’not pi u */ ,, / n/ ^ //s i j ■*’'//», and lotgrmt^ 

it lo. It ii tnc e'liTTion iu «, 'iion 1 1 a p ofiu nioii n llu couuol j , ,rt,jhti»the 

King’s Bench, but if jou eoivc t'l i 1 n a piohibi 1 *n, vou moil mfUihuh 

firtt fhew the modas hab been ph uled in the ecvlth ifLcul touit, 
and denied theie. doiru bir f 

111 i (111 PlL UiMq 

gioani<i a laur of Lw gc^ni apt hiLi’un, thi court grin, k an it junilioq, 


No fuch t'nnjj ha, breri ftunri in fins caft 5 but a bill is 
brought to cftibUfh a modus, aid pi<‘y& an !npm<^im to flay 
proceedings la the eccJcfialtual court, upon the tuggelhon of a 
modui only. 

O 0 4 
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WTiere a ftiit »s 
inftiture^ m th« 
ffWitual wurt, 
for an inf4n.-’a 
legacy by a fa¬ 
ther, to have it 
paid into his 
handa, the ceutt 
will grant an in- 
j un&ion,l>t wirCe 
it will not allow 
the in^t's mo¬ 
sey M come into 
the father’s 
hands. 


A lay i:T;pr.-5;.r5- 
«o>r .cannot pre¬ 
fer hi'ioviiniteti- 
manda any more 
than a fpitituai 
perfoa. 
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. C A;S£ S Argse^ ipd 

I cannot grant an injnn€)tton hare but upon the famr grounds 
as a court of law would grant a prohibition, propter trhttonis 4 $- 
feEluntm . 

Injunfitions in this court arc granted upon a fuggeftion of 
fotnething which affe&s the right or convenience of the party 
in the proceedings in the odicr court, or where there is a coucui - 
rent jurifdi£tioh. 

As in a fuit for a legacy in the fpirtual court, where the 
party cannot have the advantage of the difeoveyy he wi^nts, 
v/hich he may have here, then this court will interfere j as 
where a fuit is inftituted in the fpiritual court for an infant’s le¬ 
gacy by a father his guardian, to have it paid into the father’s 
hands, this court will not fuffer fuch payment to be made, but 
wil! grant an injun£lion, becaufe it will not allow the money of 
an infant to come into the father’s hands, hut does not gram an 
injun£lion, bccuufe the fpiritual court have not a jurifdirftion in 
legaciesjbut from the general care it takes of the ii.tereft of in¬ 
fants (I). 

The modus is not admitted by the atifwer to the bill in this 
court, and if infufficlcnr, yrm may except to the anfwer; and 
even if the fuit goes on in the fpiritual court, and a fen- 
tence is pronounced for tlie tithen, it is no prejudice at all to the 
plaintiff in his fuit dt ponding here. 

But if 1 \vt(S to grant this motion, T fhould take away the ju- 
rIfdi£tion of the fpiritual court on the one hand, and the court of 
common law on the other. 

As to the non-payment of the tithe hay, it is infilled, the 
owner of the laud v/as formerly a purchiifer of the tithes, and 
has enjoyed the land and tithes together for a great length of 
time, which is a pi'ofiiir.ptivc cvidcuve of his right. 

But this ii not a ground fur an htjr.ncUon in a cafe of this 
^nature. 

A hiy jmuropriatcr is to be Pure diiTorent from a fpiritual in 
fomc rcfpcr.ls : Gncc the refoinnui ju, and the a£ls for dilli)Iu- 
tion of mona.n,crievS, tithes by grmU', from the crown are become 
Jay fees ; l‘o that in f.n'T: lay impropriators have as much power to 
convey a portion of tithes as any part of the land 'itfelf: and 
therefore it was faid, it is Jj..rd tlie phiintifF fliould not in this 
cafe have the fame aJvaiit-ige of prefumptive evidence from long 
pofleffion in the cafe of tithes, as well as in’any other cafe re¬ 
lating to an eflate of inheritance ; and it was a faying of Lord 
Jiillicc /'/rf/e, he wc'uld prefume even .an a£l of parlianjent made 
,3/i favour of leiipth of : bur the cou'.t of Exchequer in the 

xLdz-0% ^hi-Aldermen Zf Bury Comyns’i Rep. 64 

would not lay down; a different rule .;ts to prefcribing itf nott tle-^ 
rimaiuidi in jegard tP lay impropriators and fpiritual perfons, but 
Iwtld fuch a prcfcription equally bad againft both. 

(,i :3 f'^iJe ji}ien,miie I vol. 491. 

thpoa 
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Upon the whole, I do npt fee there is any reafon at all for the 
5 njun£lion vrhith is now moved *, why did not the plaintiff go up- 
vn the length of polTeffiion in the ecdefiaftic4l court ? He might 
have pleaded it tlie^e, as well as infid upon it here in his bill; pU^esUo^tlK^ 
and if th-* ecclefiaftical couit would not determine upon the fame pofleffi^ wths 
evidence as a court of common law would have done, it is the cMj^and^Aef 
ufual ground For a prohibition, and no other couit has the cog- refufedt0 4{Nfw 
nizancc of it but the court of King’s Bench, and therefore I 
will not make fudi a prfcedcnt, as by a fidc-wmd will take 
away the junfdiflion of both courts at once. Lord Hardwicke wouldh*iM«toaa 

jthwreforc denied the motion. it 5 »tht ofod 

erotndibrapto* 
hibicien, and llic 

aourt af KingS Bench hu alone the cogiuianes of it* 


Hvuins verfus Bancey amofig the Caife Peiitiotitf March 25, 1748. Cafe 24,j, 

L ord chancellor fince Hilary term laft ordered this caufc A mortfaiee 
to Hand ovfi, to fearrh the rcgifter’s book for the cafe of u^*”* 

JiiJciit verfus LoiJ hlymtuthl 1), wlilcli had been mentioned at bond,*fli*il^t 
tint time aa an luthoiiiy in point, but being looked into, it did •>« allowed to 
not appear to be at all (imi'ai t ^ the pic lent, in which thequeiliou 
is, \Vhtthei a mortgigcc who lent a fmtha fum afterwards up- ferencetocredi- 
on bond, IhouU be allowed to 1 ick it to his moitgage, in prefer- 
cnce to other creditors ur lei a trull for payment of debts wUrfthem^ 
crcitcd bv the will of the mortg igor ? gagor forpty- 

LoRD CMANCCLDR, iittntofdeb«(»). 

1 have conii lore d this > df , and am inclined to think the mort- ^he reafon why 
dull lint b* to tack the bond to the mortgage, theheiroftho 

With ri'iMiil to iiK h^ii ni the nortr’agorj the r-efon w'hy he ”®*^****jj^** 
(lull net r.du^ n t’l* moiti^nc vuilirmt p tying *he bond likewife, IJIlJrtgfge'witht 
is to j, i( v"’.! a eirionr, bc^aule the moment the (‘iiate descends out pajingthe^ 
upji him It becomes alhts m hu hands, ami liable to the 
bond f •^); ad vine too 01 ilic niortgigevl picimlks foi his own luiw'Xcaalo'^ 
bench ]• Icbjtcl to the lame lule Imce the llatutc of fraudulent *!»** moimriicthe 
dwviics made in favour ot bond tieditors (4). ifbpcalne^aflfttt 

and li ible to th« 

bond, the Umt rule will held as to a dev.fec of the tnortgiged prenudea. 


But this Is a dcvlfc in tiuft for the payment of debts, and the 
dekent is cunlcqucntly brok<", fo tlur, as I agi at prefent advifed, 
I am ot opinion tlv Hivi.tgaa.c can have no priority with regard 
to ins bond, but as to that, mull come inpre rata with the reit of 
the creditors under the truH j but if the counfel for the mort- 
gigre iiave .>n inciination to be heard on this point, it ihall ffand 


(i) AIff 2 V0I. rot S C, 

(?) to Brut V. Ami, 6Sy* 


Ponan V, Cnhu ante 556* 

(4) Ckallis V. Ceifkomy Prec^ Ch§» 407 



CASKS Argued ami Determined 

tirAMiv, The Attorney General of coiinfil forh m fud, he thought tlie 
point was too llion^ agnufl: the ui / 1 i-rcjo to ht niamt4ined,aiul the 
court thucupoii made the decree ictouinigly. 


Cafe 244. serfus D/w/ti Mutih a'f, 17 |6. 

Th» eftlefiiAi- A ^®**^*'’*' prtfevrcd hy ihf d^ fv-ivnut, to ilifcharge an 
cjl ujum wi ibe x\. Older ot the Mifln of li h , aipjniting tie pIuntifF 
^***'^)^*r**u* guaidi in of lur daughter, upon an 11 of ins u’htneis, as 

^ t'ltin tu**i^- being difor led in h s nund, trid th'rt ftt Jtiito’n f au inn hng 
pum 8t ilu'*, l*fr^ a^jO'i^el gt tin t l \0 t 'ft ^ i 1,1 tt oi V>k {t), and 

a'luu iV^'^Vcu^ *'* i'defon of tin m- 

itrt'titpu prfv, f lilt’s perfon rtud edai. 

•ind b/ tins mcaiu 

bif bii (,poii The junia ft onot hi'rout w Im i itotn fuiHi | i*"! li s 

Li»^ ii tdt iikt itiftB 11 1 lull iht A ) (1 1 j ' 1.1 i 7 5 It I to It tVl 

SOtU ue 10 tb., (.CkK-b liir 11 cguTi i pu 1 k1i -n ex i ji u il j I, rliiilii U 

Jctd C/ i r’' I d fi ifi (1 til p til I \ ’i e ^ , t) fof 
thelimicyi ir b inj, •’t Ilmiu out, iiiliiul, ht \ i furjii'id 
uponwli tjUtene^ rK eerkbi'ii It ni . in t1« cMiiiiiy nic 
u; on tl) 11 to TO] I iiir ^uiul n , , m tin ut i ii iuif in- 

flitu ed foi tbit pm lie, nd by t i i lad in ju tlu 
^uiilii I on e/f tills < oa i tbitj^iid to tii jiitumPipof in¬ 
tuits, iiui I ml, iu Tl. onnuml 1 n to tl \itm ^ G m. i’ to 
eoii'id r lA'uilicr t qt it i a ut i t i’u to il neli.- 
fiiHie I eoint upon luth an c\ti ijudu ’ j pi t to ei i if ,uir- 
eli ua to Hit iits, wlii-rv. lo fu t at il' si ^ i. i ij In tin pur- 
pof 

(i) I bis cnenn ft * is n^'t n entionea in Ai» In A. ip^-’ foi.s'’!).. 


Cafe 245. Blown vcifiis DioJIqu and oil h i ^ If il' 27, i“ 17. 


ihtevacuiw <f A S' ^ Jit It, S’T IFtl! im V "oltt^ oi the tSth of //n, i 7 +'’» 
^ gueabond ioRuhnd P i h, in the jenih) of 200/. 
Vm tl I 111 * i ft t the p ij iiieni of 1 00 /. 

SI Ckoun t 

bi {c'loia trtit', 1 <? 11 ih t t 11 Aoit if fiti ty n t' e ' b' , p 1 il > ^ii 11 n ] 1 t of uip rfil 
ett le nwy b 1 iltt, I tu iial eft i c 1 i i 'uver Uti n cr il *» /' J t 1 i c n ill 11 1 t It 
n«n( nudt. tiiiir huin^itngr, art uoiliible tu tiu debtsLti 1 >, ft tiny art o Ip tibtl iisupun 
cht eiiatt. 

Sir IFtllim lowhr made .1 vdl, and appointed executors, 
but they rcnoureiug, admnnftration viuh the iMil rnnexed wab 
granted to the defend nit the teflator at Iub death left 

a fon «nd three daughters, ill nif uits. 
t 1 'Ihe tell, tor’s p^rfonal eiuic is inconfiderable, and covered 
, by judgments and <jiher fceuiitu j, xud ihcrtfoie the plaintiff, 
the executor of Rn^aid BowoUt has brought lus biU for an ac¬ 
count 



‘ 'j'lT ■'W'-'V /*■'«* ,1 , ' ' ,"' {! 'f' ‘tji*’"' i,i , - . ^ n*' , i 

4Count'of Sif WiUiMn*^ perfon^l ^{late, am! iri it faUr^ort, 
of rarlsifying <k;l>ta, prays that a fufticlutit part of his ,Vci4 
efiaie may be fold. > , - 

*J'he defeudauts, the dvldrcn of Sir IViUinm Fowkry by their, 
anfwer infiii:, that he did ia the lire-tinie of hig father ’Sijf 
Rirhard Fo’wlery by icafe rolcalc o the 7th and 8th. of 
Marcky 1728, ia ccnfideration of a marviagf; before iuid 
between him and Dame Harriet N^'i 'ten his wife, artel of a por¬ 
tion of 200c /. limit the fevt ral-til .tti m meiuioned in the deed lb 
t]>e ufc of him and Harriot his wife, and their iliur, and covc- 
nanred that he would \eirhin fix months after the death of Sir 
Richard Fi’ivlcr levy a fine, and rttsTor a recovery for the better 
aflliring the premidos to the iifes in the rcLafc, attd had a power 
to revoke all the tilhs in the loloai'c, ar;d to create xxaw. 

After the death of Sir Richard Fu'n-Ur^ Sir William F.’ivltr did, 
by deed dated the 7th oi Ma.chy 173^5 indorh d on the releafe 
of the 8th of Idnrchy J72P, by Virtue of the power, revoke all 
the ufes limited by the releafe, and appointed the elUtes con¬ 
tained in the rcleafe, to tw'o perfons and their heirs, in,order to 
fettle the fame in the manner metuloncd in the inderfed deed. 

Rocnveric.s wore foon after fufi'ered of thefe eliafcs, and by 
leafe and rcicafe dated tlie .[th and 5th of ly.l.jj tn con- 
fidcration of the marriage, and other confideiaaojis, attd for pro- 
viditig 3 jointure for the ticTcndata’.s mother, and for fettling the 
faid eltatcs on tlie ifl'ue male of tlie marriage, and fc/r making 
provtfions for daughters, arid younger children, in peT/ormance 
of the trnfl eveatv.i by the deed 01 the 7th of AUnrcby !733>’ Sir 
William Fo%L<icr liid convey to two perfotjs, and llietr heirs, the 
faid ellates to he ufc of the defendanths father for life, icmain- 
dcr to trullc- s .0 fupport contisigeitt remainders, remainder fub- 
jccl to the p ) made for defendands moth<.,r, to N^nvioti 
and Sloaiieiov 2000 years, upon tiuii ix?r raifnig jxj it ions for the 
li.iughtcrs and yonnj'er chlldicn of the ntarriage, remainder to 
the fuit ami otlicr futis in tail male of Sir WilUain Fonvler^ re- 
matitdcr in ftc to the father. 

The dcfet.ilant, the prcleiu Sir WilUcm Fonolcry in/Ifled, that 
Dame Sarah Fs-wlcr tlie wudow of Jtis grandfather Sir RUhard, 
is iiill living, and therefore fiieh part of the eflatc, as was her 
jointure, wlu-icof (lie was in pofielTion, was not aife^ted by the 
recovery fuilired by his father, but the defendant is intitled there¬ 
to as tenant in tail male in remainder, c.xpebliant on the death 
of Dame Sarah FowWy by virtue of the f-ett'ement made thertoi 
previous to the marriage of Sir Richard Fexddtr with Dame Sa¬ 
rah j and the other defendants, the younger children of Sir 
Williamy likewife inliil, that the tefiator did not die fclfcd of 
any real eftate fubje£l: to his debts, but long before his, death 
had fettled the fame hi fneh thahiiejr, that: they becamii intitled. to 
it on his death, as purchafers ft^r a valusdslc confidcratian, dif- 
tharged of atiy debts JOj otket iiicumWaoces, . ' 

' The: 



V, 

Mvttravc* 
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€%% CASES Argued and Detemuned 

wu V. The counfcl for the plaintiff infifttd, that in cafe any fuch 
Ov«ftT«ti. fettl<*nient was made, it was executed alter marriage, and mere¬ 
ly voluntary, nor was any fum ever pud as a pftrrion with Dime 
Jiarrteti Sir W'tUtam'^ wife, and therefore fuch ftttkmcnt ought 
not to prevail againft the teftator’s) cr ditors, but as to then 
ought to be deemed fraudulent, and fet afid". 

Mr. Solicitor Gcncial for the defenduiti argued, tint this 
{ettlemtnt is not fraudulent, thoUj,h made liter mirrii^e, and 
though no portion was paid, for there wa>i no debts then due 
from Sir IVtlliav* Fo-xUeri that he coitnanted by the iiril ftt- 
tement to make a good fcttlcment, and aiierw no , whtn his 
father died, he fufftied a rccoveiy, and duhied the uki> ac¬ 
cording 10 that covenant, 

Lopd CiiANcri ur, 

The queftion is, Whether th,s Jill fttihmrnt is fnudulent 
and void ifnnfl. the bond ereditoisof Sn Jl'tllnm Jo’iiitr " And 
as to this, rh* re il rflat'* seas ntiei ail.-t', of Sir William Fo-iht ^ 
and therefere the bids compilei^d in tins fettlement were not 
liable to his debts by ipccnlly, f r the debts bv fpt ci Ity ire 
not fpccific hello ujon ilu cilitt, '»nd the debtor Sii Jf Uhom 
/lji/<rhqs done no in ire by this rceoc ry, with id to hu. 
creditois, than what \ done by his nthti’> ni ni ge fettle- 
ment, for b) ihit fettknient ihw fon cl Sii Wuhan woull be 
now' tenant m tail, and hi!» entiil d cil tc would not he hible to 
his father’s debts, and the recovery, though it would let in all 
fuch debts as \ ere fpcLifie hens, yet will not do fo as to the 
debts by fptci dry (i). 

Lotd JI u dutcle ^ z.xc{orc difnntied the bill agarnil the de- 
fcitdanu the mianiu. 

(i I < ^ ' "'In noil, ait I sol 16. 


Cafe 24 t$. *747- f if*'* Ton. 

A CommIflion ifliied out of thniccry for the examination of 
witntfles directed to Suidi/i ^ aftei each pnty had Hunk 
the drft.ndant’» oft four, there remained four of a fide ; tl t pi uniift now moved 
wmnuffioneij hc might be at liberty to fene any one or two of the dc» 

of fendaat’s eommilTiontrs with notice of die execution of it. 

t e coAmiffior , 

audh MAC Med do*A to diof« only >• th« defondant moaid shuu. 

C 634 3 Mr, for ihe defendant itififted, that according to the 

rule of the court the plaintiff ought to fer\e luth two of the 
defendant’s etmmiffioneis as be fhould ehuk, or otherwife if 
n>»|;ht be in the power of the plaintiff to thulc thofe out of the 
lour that he liked left, which might be a prejudice to the de-< 
fci'dant, 

L.rd (} imtkr ordered that the plaintiff fhould be at liberty 
to feive any tvo of Uic defendant’^ commiihooet^, and tliat thb 

1 ^ iuIq 



w 4ie Itiiii! ol ^34 

tule could jiever be as Mr, Btg»ell kid it down, becaiilfe it 
would be attended with this inconvenience, that if the two par¬ 
ticular commiflioners chofen by the defendant fliould happen to 
be abfent from the place appointed for me execution of the com- 
miflion, or cither of them ihould be dead, it could not be exe* 
cuted, and for that very reafon the court lets four commiflloners 
(land on each (ide to guard againll fuch accidents. 


/frty verfus Hfly, .dc&rc-S a8, 1748, Cafe 247* 

T H E deCendant by petition applies to the court for direc¬ 
tions upon the Maftcr to review his report. 

The defendant obtained an order for the Mafler to tax the 
cofts of a trial in ejc£lment in the country, in which there was 
a verJiil for the pluintifF. 

The plaintiff had defended a petition for a new trial, but it 
w’3S granted notwhiiftanding. 

The Mafter, in taxing the cofts of a former trial, allowed 17/, 
odd money to the plaintiff for his cofts, in oppofing the petition 
for a new trial; he likewife allowed 5 I, for the plaintiff’s briefs, 
and $s. for copies to counfel. 

Lord Harihouke declared he knew of no rule for allowing the 
cofts of fuch a motion or petition, where the other fide prevail¬ 
ed, but faid in this cafe, as the plaintiff was obliged to defend 
the firft petition for the new trial, as it was neceflkry the court ^ 

fiiould grant it on terms only, he was of opinion the Mafter 
had done right to allow that ; but if the application for a new 
trial had been upon clear grounds and plain fa£ls, then he 
ftiould have been of opinion the plaintiff'ought not to have had hi$ 
cofts. 

As to the briefs, he faid, they might ferve again upon the 
fccond trial, and therefore difallowed the 5 /. 5 s, for copies to 
counfcl. 


A 


In ihs matter IhVi a Lunatich^ March 3J, 1748, 248, 

[ 635 I 

N application was made by the heirs at law for reftitutlon ’Where 
of pooils, taken by Kent and Pahiy inn-keepers, belonging ^ 
manck, and that care may l>e taken of his eft ate, c<rnr( will make 


to a lunatick 


cirnrt ariil inake >, 
a pnyrittonal 

Older as to his effect, till the vsint ef the hitiacy is dettniuned.^ 


Lord Chancbli.or, 

One part of the Chancellor’s power in relation to ideots and 
luiiaticks is by virtue of a llgn manual of the King, upon hk 
coming to the great feal, and counterffgned by ibe two fccret 
taries of (late, empow'eriiig him to take care of fuch perfoni in 

. A 

counterfi^ned fay the two fecretari« of ftate, Itajowsri.ij hint t* take cw« of them hi 
orow», aud to m4ke gvaais of iheir eft i?es. 


The 

the Chiant^llor 
over ideott e^ud. 
lanaUeksis fay’, 
'hunnisl' * 

Of the iCVa^ , 
theilskt or .hd 

. thft- 



C AS S S and Dete^mWd 

the rigltt of the Crotirn, and to make grants from time to tlmtf 
of the iilcot*8 or lunatieUb clUtes(i). 

The quefiion is, whether a jjcridn tan travelfr an mqm<jtiort 
of hinacy without brining the lunititk t/ipfptnu before 
the court, and vvi.ethu the court will Uitcipoft, by nuking any 
provifioiwl order for the cirt and euftody of the eilate, till the 
lunacy is finally determined. 

In Ntit. fiif ». under title Dr idictn wqunotdo Isf 

(fX'iim 'undj 5331* It IS hid down, “ Th u thi ugh a min be found 
•< an ideot by inquifiiioii tiktn before the iheiifi, and by their 
** examination, d’t. and ilui be u turned into the Chmteiy, jet 
** he who IS io found idv-ot nuy in jurlor, or by 1 is fiiemh, 
“come into Ch''mtry "before the Clnneellur, l^c, iiid fiiew 
•* tiu matter, and piay tint he may bv examined btfo.e the’ 
** Chaiucllor, whether he bo id ot oi not} and if njoi » m* 

min 1*100 he be loiind no idcot, th ii the inquifitum fni nd 
** beioie the flnun, and Mo the iMmnntion which the flier ir 
“ hath mule at d rt*uii t*d t' < n ^ i, li *1 be ol no cflecV, but 
“the lime oltue 11. 11 le tik a as loid wruhout any oilur 
“ traverle.” 

Thefini h Id o in .nqui i nofhinacy,thoughilie<on- 
fcqiienri s ait dt cm t 

Lord Hi du li in ha pio\ < oinl O'dcr cf the Innatkkh 
cfFc^is, and th t /\ /* ih i.id pi imi e Mr. fhl) next day lor the 
infpeclion(i the eo or. 

(l) The BaihiFs and Cui^tu •> of ke t iteration rf B if oil, cut* 2 vol 553 


Cafe *49. LLti* Vwiftu />' , Apid 25, 17181 

( 636 ] 

The ^dvantase T T w'as p I’/t d 1/ 1 - nion tint the phintifT, V ho was pnr- 
«flve* ttoOk thfe jL cinhr of an t tiU tuU 'n a ikerv of th., emit ior pi"- 
weawjjowttf ment ol the deb; o{ the pi muu’s father, in ly p ly intert fl ie>r 
hetn^Hdend do nio'n y fium lilt time of his being confirmed the 

Btawafonby beltpulehil..r tlw 181 I 1 Of Ou'ahr 1744 . 
tlut court fur bit 

pay 108 laUuCt tor the purchafe oiou y. 


At the rime thi" piml ifcr w'as let into pofllflion of the eftate, 
afmill ptrt vonflUed in rack-rent*, but the greateft pait was 
ftanding out in leteifions upon lives} two of Uiole leverfjonarj 
cflatcs arc fallcinn fintc the pnrchafc. 

It wastnfifted for the jxtitionets, that nnlefs theic is fomc- 
thingtotake it out of the common nde, tJ.is r. an application 
of courfc, and thecilc h\path Mantufii 2 D. trms. 410 was 
cited by Mi*2fary where Sir y/eph “that 

“ 'after a rcj^ort oi » ptrfon’fi beifig the'bcil purclufer has been 
“ abfolttttly confirn^d, from that time he is lure of his title and 
** his pureha^C) thofigh th^ temUit for life had died the next 



in iTimc of CljjrtiecUd# 

a<icl'from ttiiAt time thb life was wearing, wHich h 
“equivalent tef the taking of the profits j an4 in cafe this pnr* 

“ chafer had taken the prufit<i, be gtuft certainly have paid 
“ intcretl, and dircAed tJu* purchafer ro pay inierefi: ffam 

the lime of his being abfolutcly coufuu»td the bell pur* 

“ chafer.” , 

The cafe ofverfus i/di/'rr, J^tiunry 15, 1742, (See a 
TV. Ath. 489.) was hki-wife cited to Ihcw', that the contingen¬ 
cy of lives falling in has Lccn confidcrcil as the rents of the eltatc, 
and fuch an advantage to the purchafer, that the court w’lJl on 
that account chirge a puithafcr with inteidl on his purchafe- 
money till paid, 

Mr, Attorney General for the purdijfcr faid, it w-asTCafonaMe 
lie fliould make fomc tompcuf.ition to the peifons, iiuitlcd to the 
purchafe-money for tl)i> adv.tn'-'ge which has happeiud by drop¬ 
ping in of lives fince tlic puivliai'c, hut tha*^ he oaght not to be 
charged with interch f.’rthc purclufe-mcnty till the convrjanec* 
from all proper parties have bv,cn executed to him, which arc 
not yet done. 

hlr. IVtlhtahnn of the fame fide infifted, that a pitrehafer is 
not obliged to pay his money till he has a good title, ami if it 
i» not imputable to the plainliP'that he has been guilty of Jarhes 
in not procuring a title, he ought not to be charged with inter- 
eft : It is the v..'nd'n’8 buGnefs to f.c a good title is made, and 
not th'' pureh ifer’s} and as this is a dry rcvcrfion, and the 
purchafci has retclvcd tery little advantage fr<m it, it would 
be haul to make him pay iiuereft fiom tlic time he has been let 
into poddiion. 

Mr. Solicitor Ct ncral in reply fiid, nothing was wanting to £ 637 J 
make the pm Juifcr a good tide, but a bare afligiimcnt of a 
muUg age term, on p lying olF liic mortgagee, who was very will¬ 
ing t<j take his money. 

One of the ellatcs was let out on three lives in upon 

arefirved rent of one pound only, it ia molt probable they may 
all lall in at a ye.ir’j dillnnce at taitheft, for it is 72 ye^rs fince 
the eftate was let out on lives, and confequcntly the yomigell of 
the livcb mull be turned oi fevciity. 

Lord Ciianceiior, 

I am of opinion the plaliitifTfliould not pay intercl, and feve- 
ral dilliuctions h.ivt been tiLcn in cafes oi this kind. 

To be fure, neither in ih purchase of cflates in poiE‘fljoR, , . ^ 
or in reverhou, whether puithau’d under a private agree mem, ruK’,ihan,pvi'- 
or purchafed under a decree for a fale, can it be laid tlown in chakr ofrttatw 
certain that ironi the time of poflclfion, a parchalcr fluU pav 

intereft. u.cmb iw s I’nh 

fiuU fiom the tun^ of joiT£lllDt> pay inCetiitil 

As to eftates in pojfrvffion upon a private purclufe, the ' 

court never regards execution of articles for purtlnlc, but tlie awirttm^ ot 
time of the cxecutbn of conveyances, and even there, if the 
vendor has made default in letting the vendee into poflllfion, ItSoh 

chit foi a fiur- 

chifa, but the ti.’iieofihrex-cnnonufthecoi'veyanc**, and eventhea the pufchafjr tater«& 

•oly ttom the tiiae the poflk&en u deUveteci. 
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be flaJJ not pa^ intereil fbt the putchafe'money t bat if he ha» 
taken .polTeOion, the coart will give fuch intereft as is agreeable 
to the nature of, the lanli p.urchafed, . 

In biddings before Maflersj they are made general, and the 
court difeourages any particular terms to He put upon thofe 
biddings* 

If the purehafer has not had poiTeflion upon execution of con- 
yeyances, he (hall not pay intcreft at all; from the time of the 
tklivery of pdleflion he Qiall. 

So much for efliates in pdfleffion; next, as to dry reverfions; 
in Owen’s cafe, that has been mentioned, he was intitled to all 
the profits dpring the intermediate time, aitd he was intitled to 
a dry reverfion after an cftatc'for life \ Owen was tenant by the 
courtefy, and the court was of opinion he had created difficulties 
in refpe^ of the conveyance which was to be made to him, th.it 
he need not to have done, and therefore were of opinion he 
ought to pay intercit from the time he ought to have executed 
•the conveyance. 

The prefent is a middle cafe; the father creates a thoufand 
years term for particular purpofes j the truftces did not think 
proper to take poflclfion } the plaintiff therefore, as heir at law, 
took pofleilion, and afterwards becomes purchafer of the eflate, 
and accounts for profits before the.Mafter to Michaelmas 
a year after being confirmed the bed purchafer (i). 

It is faid he is a purchafer of a reverfionary eftate, but is is not 
fo, he is the purchalc-r of a thoufand years term, and is himfelf 
owner of the reverfion. ' 

The eftate confided chiefly of life-holds, and tliereforc it is 
infifted, as they are perpetually falling in, he ought not to run 
away with the benefit of this, and yet not pay intcreft for the 
imrchafe money. 

, And, to be fure, in general this may be right, but I do not 
know yet whether he may be tlic purchafer, for pofiibly the 
father may not make a good title, auo befides, he is not in pof- 
feffion under the purchafe, but as litir at law of his father, 
on the truftees of the looo years term refufing to take pof- 
leffidh. 


But if thefe leafes are rw lewed, I think it is reafonable Mr. 
Btouni (hould account for the fines, as being part of the profits of 
tlte eftate conveyed by the thoufand year’*, term. 

Therefore this is a mi'ldlc cafe diftinguilhablefrom the cafe of 
a dry reverfion, and from cafe. 

.Where eftates for lives have dropt in between a perfon’s be- 
trtg reported the bed purchafer by Uie mailer, and his taking 

livcs^)>t pofieffion, the court liave either diretled a purchafer to make 
in, the etwi , 

hit9 the lytxhvfer w ntake fome campe^ficm iri rt>f{>e£t to dte eAa'.es bchg bettoted. 


I t)T^^^**^^** Hated, that the plain- 
H^^ fUtWed upon the premifes upo^ his 
0tMi6|r>Dcd the bed purchalef aad 


that he had not accounted for the rents 
and pr&fiis iiace Mtihaelmas 

fome 



, fome competif^tlon iH coinfideration of the bcttetedf 

or other wife to go before a Mafter again, atid'the eftate fo be piit 
up for a new bidding. , ' 

But here no poffeifion was delivered to the purchafer by vir-^ 
tuc of his purchafe, nor is it his default at all that the convey* 
ances have not been made, and is. fubjcdl to an account, and 
therefore no pretence for making him pav intereft. 

As to what .has been And of the advantage a purchafer re¬ 
ceives from wearing out of lives, I never knew the court take 
this into their confideratioa as a reafon for a purchafer’s paying 
intereft. 

But t will diredf the Mafter to inquire what increafe of value 
has arifen by the falling in of lives fuice the purchafe of the 
eftatc, and what has been received for hericts by the purciiafcr, 
or for fines in letting out eftafes again (i); and declare they ought 
to be confidered as part of the profits of die trull-eftate of a 
thoufand years, and let'Mr. Mtchafl Blount account for the fame 
as fuch in a fu'ofequcnt account to be taken by the Mafter, and let 
him proceed in his purchafe (2). 






(i) Not in Llk> 


(a) Beg, Lib. A. 1747. fol 423, 


Ex pm-ie Crcxall., Mhtijler of the united Parljhfs of St, Mary So^ Cafe 250* 
merfet and St, Mary Mounthaw in the City f London^ Idpril 
25, ^ ■ 

j 

T H E petition prayed, that Lord Chancellor would iftlic ^ petition to 
his warrant for levying the fums of money mentioned iri 
the petition, on feveral of the inhabkants of thefc parifties who nat for levying 
had refufed to pay the miniller his dues according to an theiein 

^ ^ ' ° mentioned on 

Irient in 108 I> the inhfoicint* 

who i»«d retufed 

the mlnilt.'r hit dues, according to an oil'effment ia ir>Sx. under the adl for the letter fo iling die 
maintemnee of the p.ii f.>ni, in the pjrilh of the city of burnt fay tKs fire,. JJ tit* Liid 

Mdyrbm done tervng .> rtfajingbh warrant of liijlre/s, thin tourt can ifitt tifir warrant for Itvying tkf 
fums tfjfjtd^ > 

It depended upon the conftru£lion on the ftaitutc of 22 '23 

Ch- 2. chap. 15- intitlad, An a£l for the better fettlement of the 
maintenance of the parlbns, vicars a*id curates, in the parifltes 
of the city of London, burnt by the fire. 

The queftion was, w.iethcr the great feal has an authority pn* 
der this a£l to hiue foch warrant as is prayed, if tluf (Lord Mayor, 
upon an application to him, refufes to iflue one. ' , „ ' 

The counfel for tl*fi petitioner, in fupport of the auib^rity, 
of the great, feal, citid the farte Savagt, re^on^'thf, 

“ united paftjhes of St. Andrew tPardroh and Su 
friars, and tx path Wpod,. reBor ^ Su Michael 
** SL Muriin Vintry, ryhich came before XiOi^ diarcmhl • 

tition the 29th of ,*7.43,- 

Vou nr. “'idbiifers' 



tufdnttiio* 

Atl, 
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CASES Argued and Determtaed 

‘ ** tioners had refpeAively demanded of the inhahitants the ref- 
** pc£live rates and arrears for the boufcs, tfc, in their rc- 
** ipeftive occupjnon», but they refufed to pay the fann*, and 
“ that the pctirioners applied to Sir Richmd Hoaref Lord Mayor, 
** for fuch warrants as the art of parliament direrted him to 
** grant for levying the faid money, and ho refuted to grant fuch 
“ warrants \ wherefore it was prayed that Ins Lordlhip would 
** grant the petitioners his wan ant to levy the fevcral fums of 
“ money fo rcfpertively due to them, by diftrefs and fak of fuch 
** goods of the parilhcs fo refufing to pay, according to the di- 
** rertions of the art of pailiamtin.” 

liOrd Harceuri thinking the matter of the petition was of 
great confequcncc to the inhabitants of the feverai parifhes men¬ 
tioned in the art, as well as to the clergy of the city of Lombtt, 
as no fuch complaint fincc tlie making of the art had been be¬ 
fore made to the liOrd Chancellor, or Lord Keeper ol the great 
feal, or to any two of tlu* Barons of the Exchequer, defired the 
afliftancc of Mr. Baron Bmy and Mi. Baton Pi ice \ and on the 
fecond of December following it came on again in their prefence, 
when it appeared that fcveral of the qnaiteily funis chimed by 
the petitioners berame due, and in am ir, when the houhs, 
or other hereditaments, whcicon fuch quntcrly fums were 
allelled, flood empty, or wcic in the pofleirion of former te¬ 
nants or occupiers thneof} and a qucitioii thereupon arifing, 
whether fuch fums fo aflclfcd upon tlie fevcral l.oufcs with¬ 
in the fcveral parilhcs mentioned ui the art, for making up 
certain annual fums of money to be pud in lieu of tithes w'cre 
become a fixed or real charge upon the lioufos whereon they 
had been fo allcflcd, fo that the arrears which bee anie due in the 
time of former tenants, or when the houfes were empty, 
might be levied on the fuccccding tenantsj the Anther con- 
fideration of tlie petitions were adjourned to the 2^d of De- 
eembeKf upon which day the two 11 irons certified their ojiinion, 
“ That by the ftatute, the fums of money which have been 
** duly according to the dirertions of the art aflelTed upon the 
“ feverai houfes, iife. within tiie pariflics in the art are be- 
come re.il charges upon the houfes, whereon they were fi> 
aflefled, fo that the arrears which ought to have been paid 
“ by the former occupiers of the houfes, or which became due 
when the houfes flood empty, may be levied by diflrefs and 
falc of the goods of the prefent occupiers; and Lord Hnr* 
** court declared he intirely concurred in opinion with the 
** Barons, and that the petitioners were at liberty to apply to him 
for warrants of cUftrefles, as prayed by their petition ; but cli- 
rerted them firft to demand from the fcveral perfons mcn- 
tioned in the petitions the refpertive fums due from tliem, that 
** they might have an opportunity of paying tlicm without futther 
tremble or charge.” 
liOttD Cj^AMfCEtLOR, 

'fhe art of pa 4 i<>ment direrta, that the alderman of each 
** refpertive ward withia the city of Lendon^ wherein any of 



(a i!Eke ITittir Z^^ C^eeUor Ha&S'^^X* 



f* the faid parKhes refpefliivelf He? and his deputy or ’ 

** and the, common council-men of each refpe^ive ward* with , *. 

** the churchwardens, and one or more of the parifhioners of 
” each refpedive parifh wherein the maintenance is refpeftivc- 
** ly to be aflefled, to be nominated by fuch rcfpe^ilve aldcr- 
** man, deputy, common council-men and churchwardeus, or 
** any five of them, whereof the alderman or his deputy to be 
one, fhall at fome convenient and feafonable time ademble 
** and meet together in fome place within each of the ref- 
pe^ive parifbes in fuch refpettivi- ward wherein the main- 
f* tenance aforefaid is to be aflefled, and they, or the major 
part of them fo aflembled, fliall proportionably afltfs upon 
all houfes, fliops, warehoufes and cellars, wharfs, keys, 
cranes, waterhoufes and tofts of ground, and all other 
** hereditaments whatfoever, the whole refpeftive fum by [ ^4* J 
“ this a£l appointed in the mofl. equal way, tliat the faid at* 

** feffors, according to the heft of their judgments, can make 

Another provifion in the a£f is, that if any difference fhould 
arife in the aiTeffment, and a pariffiioner fhall find himfeif 
aggrieved by the afTeiring of any fum of money in the man¬ 
ner aforefaid, That then upon complaint made by the. party 
aggrieved to the Lord Mayor and court of Aldermen, they 
fummoning as well the party aggrieved, as the Alderman and 
fuch others as made the afleflmcnt, fhall hear and determine 
** the fame in a fummary way, and the judgment by them given 
fhall be final and without appeal,” 

After fettling the manner of making afleffments, and no ap¬ 
peals, then comes a claufe that dire^s, upon refufal of the 
inhabitants of the refpe£live pariflies to pay to the refpedive 
incumbents any fum rcfpe£livc!y payable, how the fame fhall 
be levied. 

" That it (hall and may be lawful for the Xaird Mayor of 
“ the city of London for the time being, upon oath to be 
** made before him of fuch refufal, to grant a warrant for the 
<* officer appointed to tolled the fame^ with the affiftance of a 
coiiftable in the day-time to levy tht^Tame tithes, orfums of 
money fo due and in arrear, by diflrefs and fale of the goods of 
“ the party fo refufing.” 

Then comes the provifo, which gives jurifdidiQn to the gfeat 
fcal. ^ 

Provided that in cafe the Lord Mayor or court of Alder- 
** men fhall refufe to execute any of the refpe£live powers to 
** them by this ail granted, or to perform all and every fuch 
thing relating either to the aflcfllng or levying of the refpe^ve 
“ furas aforefaid i” 

“ That then it fhall and may be lawful for the Xord Chati- 
** cellpr, or Lord Keeper of the great feal for ihe time being, 
or any two or more of the Barons of his Majefty’s cooit of 
|( Exchequer, by Warrant under his or ^efr r^e^ive hands 
** and foals tp' ao and perform what the £iM Lord, Mayor and 
*' cooet of Aldermen, according to the true infoim andmeaninf. / 

b. ■ ■ ' ' I* T'® ^ ■■i- 





CASE^ Afmd and Betentitfiied 


©4t 

ttCkexo 

All4 
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*♦ of this A& might, or ought to have done, and by fuch warrant 
** cither to impowcr any pcrfon to inifce the refpettive atTtfl- 

mcnts, or «.o ajithori^e the rerpe^livcoPitd*! appointed tocol- 
** left the fums aforcfaid, to levy i* c f imc bv diihcls and laic of 
“ the goods ot any perfon thit mail rcfule to pay the lame in 

manner and form iforefnd.” 

I mult taU It Jicre as if the alTtflmcnt was made. 

*Ehe authori v of the gitii fcal does not extend to every cafe 
under this aft, but only vhcre there has been arefufal by the 
Lord Mayor, hsfe. to execute the powers granted to them, there 
the Lord Chant ell or, or, ife, for the time being, are to iflue a 
warrant, 

Here the Loul Mivor has heard the patties, and is of opinion 
not to grant a v arrant. 

In one cafe the aft did not Intend to leave the minilltr fo fir 
in the power of temmon touiieil-niicn and diuriliwardens as to 
abide by their dettnniin'i m, but he has his apptal; and it dt'‘s 
not only gne an apneil to ihf miniHci, buL to the inhabitant, for 
the w ord»arr, rf i o; /n * or diffet tm e tv fletjjif vniUity at d a 
f>attjfuonerJhali find h agn,uvidy and Lctd t's df 

tern tuntun ts findth> . 

In the other tafe w litre rl eie is no controverfy about the af- 
frfiment, but a ifufa! to piy; and though the words are, ftdl 
find It ay he ler'tf ./, )et that 's iin].erati\e uion the Loid Majoi, 
if a jull (Icmand. 

In calc of anv \aii.nitc or diffirtnec in the afitlhnf’nt between 
the niindltr and tlu p udl k’ii is, ind appeal to the J.oid Mayor, 
tV tourt ofChmccrv oi I vih<t|Ui.r hi\>- *o ,iiulilift ion, nnkl., 
t(V I ori Mayor rcfifis to t ke togai* ii tt, botanic thi*’ would 
be lefufing to exteute iIku own power, bui il tluy h ut trittrid 
into the confidtr itif u t,f tlu giitv »i tt in ant nanmr, tl eii ap¬ 
peal WOUl I I ( I’ll 1. 

In the puf-iit t IK th> (1 ly le*! fin f \ Mat or was to do, 
wis to nine a v . ml. It his uiukd if, md utilels [ n tn 
into t* e qnef^ {ii, v heil sr < 'd iVIi^ii ci,, it to have I'htd i 
vanani, I cm ntvci jiu*^ * i.ii tln-r lie h d a puwtr to do it tr 
no. 

Here i a** 't rti-'.rs ti me, i pi i d r ’‘'on inti e aft 
ofpir’iiment, hr tmsw.na'it ir*in hiM 1* n htimkd upon 
an afitflinen*’, .nnl is lo tie p hHih n tin. Loid Major 
had diued a Wui '0 t injiopeiiy, an atinjii*‘il t.» Ipifs would 
bate lam agan It 1 1 '..iin that nn,Jit Le 1 1 n kii for refut¬ 
ing It. 

TTpon th" wht’e, I )l »k th court 1 \ t jin'diftioji to in¬ 
quire w he Uitt tht J.( u* M-ijoi ! i.di ^ i pht in rtlulii g tlic 
warrant, and if of opinion h( ho dcee vrup, I<aniliue my 
warrant for levying the fums aii lUd, lud Ins ijoidlhip gave 
direftions vrc(ndiifif,ly. 

There being a tputc whellier part of the premilTcs w ert liable 
to the nUcirment, by t onknt e'f ail paius, the euuit leleiied 
ittoarbitiatoj^. i 



ia t!i« Time of CbattceUor 


Callaghan verfus Jlachfirt^ Apnl 37, 1748* Cafe 2$t» 

A Motion was tnade for a commiffion to Cork in Ireland to 
examine witncilis to the credit and tompetency of a 
perlou who had },fv«.a evidence in the caufe} and a^>aln{l whofe 
competency the ptity now moving had exhibited articles after 
publication paflt d. 

Ijird Chanu'Hor denied the motion, and faid, it was never Vhe cauit nil! 
allowed to exiiihit article's agalnlf the competency of a wit- exhl* 

ncls attcT publication, bccaufe this might have been obje£ied bitrJ rngiinft^the 
to and inquired into upon the examination ; and for this very competency of» 
purpofe the witnefs is to be Ihewn to the clerk in comt of tlie 
oppofitc party, though at the fame time he faid, it might be c»ufe1h« 
icafonabic to allow an examination to competency afiir puhltca* have been <*-. 
tiotty where the objcdlion to the competency arofe from a y^rrdintoBuoB 
matter that cimc to the knowledge of the party after the exa- theexaoumn^ 
min ition; and the proper way to apply for this, would be not 
by exhibiting articles, but by motion for Icive to examine to this 
nutter upon a foundation oi ignorance at tlic time of the exami¬ 
nation. 

As to the commilTion to cxmiin** in fupport of the articles ^ 
which went to the citdit of the -wimefs, J^ard Hardwide faid, 8flow*fiM:h lirti- 
thc couit will allow l>'th articles to ctcijit afterpubltcattotiy bc- ^l<f^t«theatdi$ 
caiife the matters examined to in luch cafes were not ma- 
tciial to the merits of tl»e c.’ufe, but only relative t the t"utethem 4 tte« 
chaiarlcts ol the witnede,, and yet no commifiion was ever wamined inta 
granted into for ign p.uts to luppoit luch articles, (and fe*** wrte- 

landy tho’ bcloncmg to the doniini ms of the crown of Gmir nal to tlie merits 
Bi.'n/fty with rcljic^l to the jur’ldicllon of this court, is con- “^’•heeaufe} 
fidered as a foieign pan), bet-v fc this would introduce a lhecoi^n!ffio^re 
ccrt.iiu method of tb hy ; and it it was ever to be granted upon to go t* toreien 
gicat nec'.flity, and in a c. It cl i onlcquciicc, the only gtound ^'”****’^j j 
of It mull be, that no pcilci in England could fwcar any tioduw'aceitritt 
thmg as to the witncilts’ cu lit; but the alHdavit sthich has mptJwd of delay 
been read in this calc to inilute iiic to giant the commif- > 

lion is fileiit as to this, fo that thcic may be perfona here (we-urto the 
who can Ipcak both 1 ii and agaiiift the credit ol tie tuitnefs, peifoo*« 

And as thefe^^pplu arions are mofl frttjutiiily made for delay 
merely. Ins Loidfbip faid he fliould bc extiera’y lautions how he 
grant < tlicm; and as there wab no abfoluttf nccciFuy in thi^ cafe, h^ 
denied thw motion. 



CASES Ai^uai ftndi Dettnntfiel 


^4 


Cafe 30, 1748. 

To»Wilbiott|ht bill was brought to fct a fide an award, and the ar* 

»**<«* fcckln'^ ii ^ bttrafor was made a party, aftd fecks a d>fcovery from him 
4ifcw«fy't"he the grounds and foundation upon which he made the award, 
ground* on and 10 fet it forth minutely in his anfwer, 

MOiub he niede 

kii ew rv, he pleaded in bar that hr wai not d>Uged to fet them ferth; the coort thonght !t 
•nieafonahle he feould be pot to fo math trouble and expencr, and allowed the pita. 

The arbitrator pleaded in bar to fd much as fceks fo particu¬ 
lar a difcovery, that he was not obliged to let forth minute¬ 
ly the grounds and foundation upon which he made hiS 
a$rard. 

Lord CHAMctLLOR, 

be a Unlefs there is corruption or partiality in an arbitrator, the 
w TOteliruia*u*j cannot let afide his award (l)i and if it Ihould'be allowed 
M, rhep4rty tn make arbitiators defendants, and give them all this trouble 
fMne»e 4 m»y (0 fet forth the particular rcalons upon which they founded 
•gwnft thr p«rey their award, it would introduce very great inconvenience, and 
in wfcitfr Mwmr he a difcouragement to any perfon to undertake a reference ; 
^d/Tolhaw it "8S any palpable miftake made by an arbitrator, or 

rrAihed.androt mifcalculation in an account (a), that had been laid before him, 
•gtintt the aihi- the party aggrieved might bring his bill agamft the party, in 
whofe favour the award is made, to have it reflified, and not 
againft the arbitrator. 

His Lordfliip faid, he did not know whether there was any 
eftablilbcd rule of the court with regard to arbitrators fetting 
forth the reafons of their award, and how far they were oblig¬ 
ed to difcovcr, and how far not; but if there w'as none, he 
(hould not fcruple to make one, becaule it would be unreafonable 
to put an arbitrator to fo much trouble and expence, as fuch .in 
anfwer mufe necelTanly give them. Lord Na$ dwule allowed 
the plea. 


flji MetcaJft V, Ives, ante I VOl. C4. (a) RtJout V. Pajne ante 494. t Vef> 

V. Peat, ante 5* 9 * 11. {>. C. 


^mtrem verfus Fonereau^ Auffijl 5> 1748. 

f. C t Vnf, A to Chidiiit Fmereau, when he lhall have attained 

*tl. * jfX the age of twenty-five years, of one thoufand pounds, 
which the teftator impowered his four fons his executors, guar- 
and trullces of die will, to lay out on fuch fecuritics as 

» )«r it iMUsn feewitlft, and pw the Interift thereof tswatds tbe infmt's education, aa alfo 
Abaft « ^ princtpal tp put him appiebtice, and ttvt reiAaioder to be paid Lm at u, and not before { 
nMiefSSe* dh'O at 1$, and d» lather appliestohave tbelecnnuet traniferred tohiau ‘Iht 

fj/tffiH ti/e fajmeitt ef end ibe/aHur Mthtrtfrtjmenm i/tkejmt 


Cafe 553 * 

1^45 } 
v«r. 



!n the Tfme of Imd Chncetlor HAnpwica* 64^ ^ 

they Hull think 6t, and the intercft or income thereof to be for 
Oi towards the edacation of the infant aa they (hodid think fit# «»»*»**, 
as alfr> pirt of the'prmcipal to put him apprentice, and the re- 
mat teter to be p ini him when he (hould have attained his age of 
twenty five, and not before. 

A petition by the father, the reprefentative of the legatee, who 
died It iiinete'm, to have the fecuriiica transferred to him. 

Lord Ciisk' i lior, 

The quffti >ti i-,, whether the time of twenty-five years is put 
in, in order to pollp tne the veiling of the legacy, or only to poll- 
pone the p lymeni of it ? 

I am of opinion it is only to poflpone the payment. 

It is true, there is a clillin/^ion where a legacy is given to one 
at liis age of twen’-y one, there n is not veiled j but where it is 
to lii.n, to be paid at twenty-one, it is veiled j this dilliu£lion 
njw i', alifolutely fettled (i). 

iiut there are cafes wheie when a teftafor gives intcreft in the Where a tf ftatw 
m'in time, he gives a property in the principal, unlefs fome- sn'MU’tewAoa 
thing anfes on the face of the w'lll to t ike off the force of it (2). 

l.ord HarJntmh then read the will, and faid, if the words j^iveiaprofertv' 
when he ihall have att lined twenty-five, had been left out, and 
it had bLcn, I give to Lbudtus Fomnnu a thoufand pounds, thing appeaw## 
whuh r empower my executors, Igc. to lay out at intercft, and diewJltoulte 
app’y fi r his educat on, and to pay the refidue at tWenty-fivc, 
this would be ninesed to the payment only. 

There is a dirciSlion for difpolal of part of the principal to put 
him out apprentice •, foi though the word is empower, yet it is 
obligtfory upon executors to lay out one thoufand pounds upon 
fccutities, and they may, if they pleafe, take the grcatell part 
of the principal for this purpufe. 

This is lomtthing like the cafe in Lord iT/w^’s time, of The r i 
Attorney Gtnetal and Hall (3), where the teftator gave a legacy 
to one for life, and fo much as he did not difjpofe of, gave to a 
charity ; it was held the legatee might dilpofe of the whole 5 fo 
here, if for the legatee’s benefit, they might take almoft the 
whole to place him out apprentice; as if, for inftance, they 
fhould put him to a Tterkey merchant, where they infill upon 
a large fum with an apprentice. 

He dirctled the fecurities to be transferred to the father, who 
is the reprefentative of the legatee (4). 


(1) ViiU Steadman V. Palling, ante 4*7. 

(2) So CoUmsv.MetcalJt, 1 /'’tiK. ^62. 
Col I v. Caue, z Vein. 508. Stapletou 
V. LbeeU, z Vein 673. Prt. Cha» 318. 
S. C. Clohhm$*% lafe, 2 Vent. 342. 
Van V. Clatke, ante 1 vol, yi2. Heale 
V. tVilhu Batn. Cba. Rtp» 43. Htbett 
V Pat/ont, a Fef. 263. (hem v. Pigot, 
1 ht», Cha, Rep. 103. Hoeab v. Beatb, 


2 Bio, Cba, Rep. 3. fVakfiU V. ffall, 

2 Bfo. Cba. Rep, 30J, Dod/on y. 

3 Bro, Cba, Rep. 404. Whether main* 
tenmee is equivalent to the giving of i»f 
tnrft, vide Fuhfeid v. Himtet, 3 Bro, Cba* 
Rip. 416. Atyns V. Hietoekt, mate 1 Vcd. 
501. 

{3) 8 Via. 103. pi. 50. • 

(4) Reg, Lib, 4 , ijifj, 5S1> 

► 4 


m 



4 ^ ' CASES Argoed and Oetermked 

f OMC4BAV V. If a legacy be devifed to Jl, to be pan? at twenty-one, and in • 

FoMEfcxAu. tcrHl IS given, tbe ecclcraftical court will deerte pajment im- 
eO cwu*wiif' n^diately, tl»e intcreft being for dehy of pxyment, blit if to J* 
detwi pjymeni to bc paid at twcntv-tmc, wtthmt gioin^ tnHteJl^ then imcitft will 
ciiaittwJyim- accrue till thu t»hic comts at winch the jKrlon would hive 
1^1. it twenty one, u" liung {i). 

'vj/tii to A til b(. 

ftid at 7 1, And inlLFtft 1 giten, otherwif- U •’iith utgiving ittftffl, iv there it vill not accrue till the 
tmecomet at which tlii, legatee would htvc btensi il living 

(l) J^utlLaO) V Pmj, antf \02 


Cafe 254. Lt Aiiv veifub Zc aVta^, Dtcswl 1 9, 1743, 7 h Qtufi Jl^odJot 
‘ 7^4 W./;/. 
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Lord CiiAN'nioR, 

H L bill w IS b’t lit ht l)V the intiflb Pi/tt /' Mve ind 

i Ififl 1 ' /, i id jf k h hii wife, htc Llrdith Le 
as the only f ntn ng chiMitn ol the dcic>idant Ldxvari 
Z.C Z/tTit, by Jlftmtli I 1 1 *- IdiC wife, d^cc led. 

The end of tlic bi*i w is in goiiLral to hate the e^ecullon of a 
trull of ItaAghold (It ttsfclthd upii ll.c late vtiic o{ I duaid 
Le and the iliue of tii t rrnringe, by aiticlos jncfiious to 

the nuir igc, dated d^ T, uid th a the com tyanecs made 

by the detcndai t Ldn a I Le J i< and the deiendant Mmy his 
wife, to two trill*tt , li j Ic let afide, ind dchviied up ab 
iclnntarv, being n i<1t aher not ee of tie articles ol Ju!^ 1, 
1711}, Ol of the ilttr tinttylifts *i de in puduatue iluicof, 

. tid to h ie th( h ^ ' t Id 1 1 i s tioiKi ^ed and dibncUintjcitd. 

'J > e f itls vitie, t it in I;; i 3 , ihe dele, until/ itdJeNne 
i’ltc 1 ini d iviti Ms nrd vdv. It ti m I e h «, who* hid i 
tonic’ n >le loitnni, nid irt hsMcrot'i eted ] irvio is to tic 
n ur. ge, eUtod Jt , i, lyd, \ li itby me fuller of igc/si/n/^ 
I’l lonfideiatun tl i ;/ //’s fortiii, fji. coven nued with 
tiulte'e^, to con .y t) tltm f< cr 1 tdatgt, and Itinu K ikhold, 
imongft. die reft, ju it S (te, m tie county of J//My/c, 
to pcuiut La'natd I e i\tte i' e ve Mi'^ei to rttetvc the tents and 
} t jhls tli.nng liii own lilt, and alt 1 hi« death, to pay to Htn- 
t { 2*0 /. 1 j< ir, in (’k* llu futiiied 1 Jantd^ anti alur the 

deteafe. of Emtifd ind ^ tint tie laid < 11 .tes ihould 

ren lui t< tlitu ifltit, u\ lueh inamm as i nit id the jouiigcr 
(liould by will rr othuvtile apj 01111, at'd fni want of lich ifluc, 
to the tne of // •» md Lt JV.u the lailiei, mil his hens. 

'i I c I'ifh of jtit , 1711^, a iettlemetit \ «s niatle in puifuance 
of the u titles, 

'Iht Maiiiige took efilfl, and Lduund and HiurntU had 
iOuv t'i< pJ 1 nnffs i'**/!/ and I iiznbuliy and Htmutta died m 
174^, leaving; no otliet chtJdien. 
r«o«ty-hve yt^ia qfttr the h.H pniniage, IJiuntd Le Nive 
t Uwfed into a treiry of ir image wnth the dtfciidani Maty, and 
by atticlcb dated ^evimlet 16, 1713, pttvious to the nrivriagp, 
* 1 Edward^ 



in tlie Tlnte tord 0iimg»llci(,HAStti'wxcK}e» 

Bdiftirti, ill conCderatJon of fucJi marriage, coTcnantcH with the 
trufttes* the detendants Donrlntl^e and N~rioji, to convey thefe 
very Ic.ifcliohl cftatcb near Seho-‘S<juare to tlicm, tiierr executors* 
tr’t'. within three months after the luairiage, in tiuft, to pay the 
defendant Mary our.ot the rents of theft mefluages, in cafe flic 
fuTvived him, u clc<*r annuity oi one hundred and fifty pounds 
for her life, for her jointirc, 

The marriage took cfie’cl, and three months after, on the aoth 
‘January 1743, a fottiement was made purfuant to the articles. 
The Icitled tllate coniilling of houfes in AhdJttJexy was fub- 
jttl to the regifter s£l: of 7 Jfw. c, 20. 

The fecond articles and fcttlcment were rcgificrecl, but not the 
fuft. 

Edivird Le Nfve mortgaged the hou^s Jikewife. 

'1 he bill was biouglit in order to fet the fcrotid articles and 
f.ltieniciu out of the vt and that they may be poilponed to 
the lit It articles and feuitment, upon tins equity, that the dc* 
f< ndant Mary Nivt had iK^tiCe of them. 

The counl I (or the pliintilis admit, that the rcgifiilng the 
ftcond articks ami fcttlrmcnt ijave, in point of law, a'f <^Ud the 
1 'afchold (Hates, as the ILmne cif the 7lh of Qnttn Jn*i, gives 
the legal ollate where the elr c*t oi the r.\,iilring has placed it. 

■^J’hen the qucftion is, whether equity v 11 enable the children 
of the fiul niarnago to get the better ol tht defendant’s legal 
right; and this will depend upon the queflion of notree. 

Firfl, wli.thcr it appears ludincntly, jjeph N<.i (^n at¬ 
torney for the defendant in the tiaiifav^Uun ol her niar- 

iiage. 

Secondly, Whetlicr hlnift.lt had fuluclent notice of the 

fiill aitickt. and IrMkrid’t. 

Tliiidly, whether that will all> T: Jf/n y as a purehafer, and 
p Hpone h(,r .iiticlcj and Lttkment notw ithilanding the legillcr 
acl. 

The ftrH will depend upon the aufwv.r of the defendant 
Uln >. 

I'lhe has in general denied ary notice of tlic firft articles and 
fv-tikment, till fi\ ntoiiili!, alter the man i'ge, and liys, “that 
the dctciidant Jjeph K^non wms fo i.ir lium being cmplojcd 
at. Solicitor for hei, in tianlaeling the bulinefs of tlie tnar- 
“ ri-ige art’Jes atui lettlemfiit, that he had been for a confi- 
tkiablc time belore einpio)cd as an attorney for Hdtvnrd Le 
*»‘ Nvoe her hulband ; that b ing at the tiiqe of inaiiiagc con- 
“ ceuK-d for her hufband, Ih ‘ wMs thiteupuii induced to place 
‘‘confidence in him, and her hufband afruicd Jier, he would 
“ take cate there ftiould be a 1 andfoine provifion made for her, 
“ and rerommonded Ntton as a proper pcifon to prepare this 
“ deeds, whereby fuch fcttlcment w„s to he made upon her, to 
“ which flic couiented* and that Nerien alTuitd her th..i he had 
“ taken care to fccure her one hundred and fi^ty pounds a year, 
by M'ay of jointure, and did not then, or at atiy time before 
♦* her intermarriage, give hcr'any notice of any former ftttle- 
** arent.” 

’ It 
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C A d £ S Argued^ and thtttmlncS 

* 

It has been inCfted by the <dcfcndant ^#^*3 counfel,. that 
yo/eph Norton vozb not her attorney, or agents but her hufband’s, 
and that the attorney for one party having notice, will not alTcft 
her with notice. 

1 am of opinion fhe has admitted enough of her (ide to make 
him attorney or agent for her j for if fhe placed confidence in 
y^epb Norton^ no matter on whofc recommendation, if fhe re¬ 
lied enough on her hufband to take his recommendation it is fuf- 
ficient; or otherwife it would be mifehievous aiid inconvenient, 
if this court was to take into their confideraiion from whom the 
recommendation comes; for in purchafes, and liiore cfpecially 
in mortgages, very frequently the fame counfel and agei ts are 
employed on both fides, and therefore each fide is affedled with 
notice, as much as diflerent counfel and agents h.id been 
employed. 

It is material how far the cafes have gone in this point, two 
have been cited, Brotberion verfus a Vern, 5 74. and Jan- 

nittgs verfus BUncorne and others^ 2 Vern. 609. the firft was fhortly 
this. A, makes three feveral mortgages to B. C. and D. and in 
the laft mortgage B. is a party, and agrees, that after he is paid, 
he will fland a truftee for D. Decreed that C. fliould be paid 
before D. for all the fecurities being tranfafled by the fame 
ferivener, notice to him was notice to D, 

Sec how far this goes, the fame feriveners were wltncfles, 
and ingrofled all the fccuikies, and were in nature of agenta 
for all the lenders, and very likely for the borrower himfelf, and 
notwithrtaniling it docs not appear Mrs. Halt had perfonal no¬ 
tice, “ yet notice to the agent is notice to thf p.xrty, a»d confe- 
quently they that lend lafl mull come i.ill:, having notice of 
•* what was before lent; and if any one, after notice, lend more 
** money, although they fliould obtain the legal cllate, yet would 
in equity (land affected with the notice, and be bound 
“ thereby.” 

The iecond cafe was no more than this, “ BUncerm li.iving 
** notice of an incumbrance, purchafes in the name of Moore^ 
“ and then agrees that Moore fball be the purchaler, and he ac- 
cordingly pays the purchafe-moncy, without notice of the 
** incumbrance j though Moore did not employ BUncorne, nor 
knew any thing of the purchafe till after it was made, yet 
Moore approving of it aftcrwartls, made BUncorne his agent ab 
“ initio, and therefore fhall be afFeiied with the notice to 
ctorne** 

The laft goes a great way, for Moore knew nothing of the 
tranfa£lion, and yet the court held, that his approving of it af¬ 
terwards, made BUncorne his agent ab initio ; this carries it fur¬ 
ther than the prefent, but the fiirft is a clear authority. 

Thefe cafes therefore fufEcicntly prove it is not at all material 
to the plaintiffs, on'whofe advice or recommendation the de- 


ft) Cu* ke Lrtnfhei' v. Carli»H, »nte 294. Worjleyy^ l^athf ^cmlorough, ante 
* vol. «J3,/ iratilik V.' aiue 39a, 

, 3 fendant 
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fendant Mary intrufted Norion^ nor does it make any diifierence* 
thit It IS iiie recommendation of the Lafbandi any mote than of 
any other perfon. 

The fecond confideration will be, if it appeals clearly that 
Nirton was employed by the defendant Maryi then whether 
there is (uflicient evidence of notice to him. 

An objc€lion has been taken by the defendant Mnrf% coun- 
fcl, that, as notice hath been denied by her anfwer, li it is fworn 
to by one witnefs only, that being but oath aganiit oath, it can> 
not ptevail to eflabliih the f i6l. 

*rhe generil rule, to be fare is fo, but it admits of this dif- 
tiniiion; whtie the di ui il of a dct< ndant is clear, it has beer 
adhered to, but where the anfwer is not a politivt denial of the 
fame fi£l, but only as ‘o pir% as m the prelcnt caft, as to the 
notice to herielt only, it makes a ditlertncft. 

And there are mmy cafes where the court upon the teftimony 
of one wMtiiels, wliofc credit is unimpeathed, and wh \t he fviears 
uncontradided by the aiifwer, have decreed upon this fuigle 
evidence. 

The defendant denies notice to herfeJf, but whether 

there was notice to another perfon her agent flie pallts by, with¬ 
out giving any anfwer. 

Ttiis is a denial indeed as to herfeli, but is at the fame 
time, what Is called at law, a negative piegnant, that there 
Was notice to her agent. 

As to the evidence of no'ice to it is extremely ftrong, 

for he fwears, that he had notice of the firil ai tides fomc time 
before the leeond marriage, and that he h id thi n a copy there¬ 
of from the defend int Edwat d Le N tie, in order to take coun- 
fel’s opinion thereon, how to be it euro agaiiift the effe^f of 
them, and to contrive in wlnt manner they n.ight get the better 
of thefe at tides, and therefore as to Norton thcie cannot be a 
llronger notice. 

The tliird and lafl general queflion is, whether the notice to 
Nrfon will afFe£l: the defendant Maty, as a puiehiler, and poft- 
pone her articles and fettlcmciit notw'UhiUnding the rtgifier 
aft. 

This depends upon two things; 

Firft, Whether any notice whatfofiver would be fuflicient to 
take from the defendant Mary Le Nve the benefit of ihe rc- 
gifler aft. 

Secondly, Whether pcrfonal notice to the defendant Muy it 
reqmfite tc poftpone her, or whether notice to her agent is fuf* 
fitient to do it hkewife. 

As to the firft, it is a queftion of great extent and confe- 
quencc. 

The preamble to the ftatutc of 7 Ann, c. to, is in fab{lance» 
** Whereas by the different and fcveral ways of conveying landsi 
** fach »re ill dtfpofed have it in their power to commit 

(1) Walit* V. Ihiht, am t vol. 

**riaudS| 
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^ p CA S E S Argued i^nd Dctertulucd 

I^rKtriT. «‘nnd frcquentljr do fo, by meanswljereof feveral per* 
IvNtvr, i< been undone in their punhafes and mortgages, by 

** prior at tl fi’criit crtiveyamesy and fiaudulent incumbrances.” 

£ J Then comes the cnafling daufe, “ That a memorial of all 
** deeds and conveyances, v.hich after the of Siptember 
** 1709, fliall be made and t scented, and of all wills and de- 
** vifes in v^ritmg, whereby any honours, manors, lands, t^c. 
•' i.i thj county of may beany way affected in law 

Iequity, may be regiftoitd in fuch manner as is after direft- 
** ed ; and that every luch deed or conveyance, that fhall at any 
’* li lie autr, ij^c. be made and executed ,be adjudfred frau- 
** d uut and voi I rgatnj! aiiyjuhfiquti'^ pniibifu oi nirrtgn^et for 
** a valuable confidcraiion, unUfs fuch memorial tliereol be rc- 
“ gidcied, as by this atl is dnoilcd b« foie the regiHciing of the 
nemorial of the deed or conveyance, un Icr vihicli fuili fubfc* 
quent puicliafcr or mnitgagcc fliall claim, £s’< ” '• 

"VVhat 3} pears by the preamble to be the intention of the 
act ? 

llp-i'tentofdw Elnnly to ffcur'* fubfequent piirch iflrs, at.d mortqigccs 
n-jfiii r ettv and IraUvlulent incumbiancL!:. 

f< «un lubfc' 

^uent puch .fers ag'tinll ftm ftcrei run 'yrmis. 

It a fubfvquf nt Where a perfon Ind no notice of a prior convej* ince, there 
fwthiUi hid the regiflrlng hi. fulifequ..nt convcyaiue fliall pievail againft the 
»onc.eof a prior }( jj,. |ja,{ ,jf p^, ,j. conveyance, then that was 

that not a not a fecrct conveyance by which he could be prejudiced, 

Jnr'* i.orvyai<it 

hy V iiiLli ii'* LLulJ be piejuJicc I. 

The fuili K The enablin'* rlinft ftvs, 7 /t/ fitih detd f\dl be mid 
ful f iitt nt pur* I fdlqi 'It fttiif.jLi 01 Tti.t'o «iO, tiiiirs the numoiud 

ch>t#r thr Ir. il tb n fit i'I'/Jiutdf Uc. that i , u gnes them the legal tfl.itc, 
***'fV**h'****''oc lid'lLqic'i't purvhalrr is not left 

left epen\oany np“n to iiiy equity, ssliich a piior pnrehaier or incumbrancer 
equitv wi'iachi may have, for he c".!! be 1.1 no dangi.r whcie he knows of an- 
pnnr purthif r ,v,|jcr incumbiaiice, becaufe he miuit then have flopped Ins 
way rave. hard riom pioecctling. 

'll'is cafe has been very properly tompircd to c.ifes on the 
27 11 . 8. fertile iiitullnKtit of baigains and lalts. 

'Hut atf was iuii.icd prttty much in the fame manner with 
tl Is. 

"i’lie words of the enabling elaufc are, Thit from, no 
*< nu’io 1-, htid , tenements, fsfe. fliall pifv, alter or t lunge 
fu in one to aiipiher, whereby any etcate of inheritance or 
“ f ..chf Id Tfi ill be made or take tffcft in any pcifon or peifons, 
“ cr «*v ./< "'<f/ to he made by rcafon only of any b.irgain 
“ md i lie tl«< rtoj, except the fume bargain and fale be nude by 
t* writing ii.ib iitcd, ftiikd, and inrulk'd, in one of the King’s 
, (onri* ol r*.cowl at U''ft/n>i/'ti,ox ch'e within the fame comity, 
« whw.Te the l.mi? nunoit., ( 5 '*. fo biTgained and fold lie, fsfe. 

** and 



m the Time df lord Chancellor *65* 

** and the f»me inrollment to be bid* and made within fix ' 

months next after the date of the fame writin^i indent- * 

«cd, esTf.” 

Nur any uft thereof fhallpaft from one to another. 

What ii the meaning of this ? 

Before the making of the aft any paper writing pafled the 
ufe, from the bargainor to the baigatnee, whereby great mif- 
chiefs arofe, for it intanglcd purchalers, atTcvtcd and in|ur( d the 
crown, and was contrary to the rule of law, which required 10- 
toriety in purthafis, by fwofTment and livery, 

But what has bean tt e c^nftiuftion oi this fiitute cv^r fin>'e ? Und«rthf ftitute 
Why, if a fulifequmt bv »rna^hi<? notice of a prior, he is equal- nioilm«>toi 
iy ailedlcd with that ii intt, a, if tl'.c tnior puichafc had been a ^ f**^**- 
conveyance by fcol *:'d lucrj, Oi. 1 aux..of4 

P« , he i« Or 

ift fttd with till* no*- cr, ji^ t e ^.ur purchtf<. hu leen a coni'*) mt- by t* ^thnt^it 4Uil iue* 

The op^iatlon of both I'T:’? rf parUanient, and cenfiruftion 
of tltam are the lime, -nd it v’ouU bt a mod milchieiou, thing, T<kAdv»nt4* 
i( a perfun tiking the adviiUft. of the legal form appointed by an ntihei'gji tvon 
a'toi pat Inn nt, might, under tint, proteOl- himlelf a^awll a 
p rfon whj had a pnor e.qai'^y, nUuh he had nctice, rotw, ani) pro- 

tc£t Uinitkli' 

-S»iri1: inotiiLt, Viholul ipi^ureijai y ofwb cu he had noiicc, would bcaf mifchievoj^ c(>iit>.q4^bc^ 

The rtfes put by the Attorn-’y C'.ncral are very mateiiil. 

Suppolt, (I i!*l he) the delodint Altry had by letter of attor¬ 
ney empOvi.trtJ Nuhn to ti mlifl the a iaii with bt*r Imlliand, 
and he, by meins of thio agtn y comss to the knowUdgo of the 
pnor aiticles and fcitlement, would not thia afiltl thepnncipal. 

Or, fuppole a purthafet cl lands in a regtller county, orders 
his 'ttoiiicy to rcgillti it, and h • ueghfts to do it, and then buys 
tiie eltitchinilelh and r(.*,i[lcro his otsa conveyance, ihall this be 
allowed to pre\ui' ? 

ft ceitr.nly (hill nrt; hn fuch a pci Ton i> out of the confe- 
qu.nccs whieh the rfgill r aft guaids agwidl, of inpolitiou 
Iroinj ptM’Juut tonafyaf.iCy as he had perfonal knowledge of tltc 
fit t. 

'J'h nc have been three c ifes on the regifter act. 

rirll, Lud For bet and K.tlfu u 

iSceondly, li/adtr vcrlu'. JjL-’d s, Eq. Caf. Abr. q;;8, 

'Hardly, Chuall ve»lu» NuhJh, Dutmhtr 10, i7''5, .n tht [ (Jjj J 
ter. 

'I’hc firfl. arofe originally in Ireland^ where there is a general re- 
gider ail:, and heard on an appeal to the Houfc of Loids m 
England, die ajd and 93d of Febiunry 1722(1). 

The Eail of Granatd, father of Lord Fo>be\, was feifed df a 
large eftate, of which he w'as tenant for life, with remainder to 

(1) Fmht V. DiHjiof, I FtJ, 67 S. C. z Et» Pat Ca. ^zj. 
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The regiftcr in Inland paflcd ihc 6th of Queen Ann, 

Lord Granard granted a Icafc for three lives, at the rent of 
tijirty pounds a year, but it was not regiftered. 

His Lordftiip being greatly in debt, came to an agreement 
with Lord Fories his eldeft fon, by the agency of Mr. Stnvardp 
to take upon him the payment of certrin debts of his faibcr, 
and to fccurc a jointure to his mother-in-law, and an annuity to 
his father. 

The ellate was conveyed to truftees, Mr. Juftice Doyne^ and 
Mr. Juftire iV;///, during the life of the father. 

Mr. Steward had notice of this leafe during the treaty between 
Lord Granard and Forhes, * 

The conveyance to the tru flees being regiftered, they brought 
an ejeftment againft the lefTee of the lifehold eftatc, and it was 
heard before Lord Middleton Chancellor of Ireland in February 
1721, 'who then made a declaration rather than a decree, that 
the conveyance was void, as againft the leftee; it came on again 
before him the 17th of February 1721-2, and he then determin¬ 
ed there was full notice of the leafe to Lord Forbeti and awarded 
a perpetual injunclion from titne to time. 

The judgment pf the Houfe of Lords was, that the faid de¬ 
cree be reverfed, and that all proceedings at law of the appel¬ 
lants againft the refpondents Ihou’d, during the life of Lord 
Granard, be flayed, on leflecs paying the rents, pcrlorming the 
covenants, ts't. but that after the death of Lord Granard, ‘Lord 
Forbes might be at liberty to try the tenants right to the leafe. 

The decree was reverfed, not becaufc Lord Middleton had 
proceeded on a -wTong principle, but had drawn a wrong in¬ 
ference from it, for Lord Forbes, did not inlift merely on the 
regiftcr, but that the leafe was made contrary to the power, and 
£ 654 3 therefore the Lord Chancellor of Ireland was miftaken and wrong 
in decreeing the leafe to be good in every refpeft; and the 
Houfe of I^rds fet the decree right only as to this particular 
part, that after the death of Lord Granard the eftate would 
determine, and therefore it was left open to Lord Forbes to dif- 
pute whether it was a leafe purfuant to the power, but gave no 
relief, as to the regifter afl. 

The cafe of Bhdes verfus Blades came before Lord Chan¬ 
cellor. King the fecond of May, 1727 (i)» 

lyitliam Blades id 1716, ttevifed certain lands to his wife for 
' her life, and after her death to his nine children j tlte wife en¬ 
ters, but does not regifter the will; the heir at law mortgages the 
..eftate, and the tnottgagee has it regiftered, and upon a bill 
larpngKt againft him denies notice of the will, but it was proved 
in evidence that ..he|,had dodee: and the court faid, that having- 
hpticc 6f the firft plirt^afe, thUugh it was hot regiftered, bound 
hinift atid'Uhat hi| getting hit own purchafe firft regiftered 

•( 1 )'% Mf. M. flf 1 a- S. C. 
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!n tbs IHme of lord C^a&od(lor Hakpm^cki;. <5^54 

w»s a fraud: the deH^n of thofe ads being only to give parties ’** 

tkotice, who might otherwife without fuch regiftry be in dahgec 
of being impoled on by a prior purchafe or iQortgagei which 
they are in no danger of, when tl^y have any notice thereof in 
any manner, though not by^ the regiftry, and that they would 
never fuller an ad of parluraent made to prevent fraud, to be a 
proledion to fraud} and therefore decreed for the plaintiC 
looking upon the tranfadion between tlie heir at law and tbfi 
mortgagee to be collufivc. , 

I mention this not only as a material authority, but as deter- 
mined by Lord Chancellor Kwgt .whom we all know was as here to Uw wflSjp 

willing to adhere to the common law as any Judge that ever fat nionUw as 

ludge that ever 

The Other cafe of Ommll verfus Nu&oUs (i) was in the couit 
of Exchequer, tht loth of Deumhi 172^, hefou* d Unci' 

Baron Gtihtt, and is a clcir authoruy for gnuig relief agnnlr 
the regiftry ad, upon an equity of notice ; but then there weie 
charges of fraudulent circumftances belides, and thcicforc is 
not fo fimilar to the prefent. 

Confukr therefore what is the ground of all this, and pirtlcu- ” 

3 illy of thole cafes which went on the foundation of notice only ; non* m ih«fi» 
for Lord Foihcs wis on notice only, and notice too to the agent} 
the ground of it plainly is this, that the taking of a legal eftatc i, gu eftl^e'rfter 
after notice of a prior riglit, makes a perion a ivala fide purcha- nonce of i prior 
fer, (and not, that he is iH^t a pure haler lor a valuable conCdero- 
tion m every other relpcd), this is a fpeciesof fiauil, and Dohis purchafer.aliSw 
Mrltt: itlclf} for he knew' the firft purchafer Ind the clear right ■‘I'lworsoiUiudu 
of the cllite, and after knowing * that, he tikes away the light tu# 
of anothei perfon by getting tlic legal eft itc. ««/«, in 

And this fcxadly agrees vinth the dohnition of the civil law *•“' 
of lyjns Mainsf Dig. lib, 4* tit, 3. Lex, I. Dolum malum Ser» [ i 

vius ita definite Machinaticium quaitdam aUitius d^uipundi caujot 
€tttn almd Jmulaturj tsf aliud agitui • LiLeo autem^ pofi fme 
fimulatwie id ngi, ut quls tircimvi-Uiatur > poffe Is'fine dJo mn^'t 
eiltud agt, ahudjifnulart } fiuit faiiunt^ qtit per ijuf,nadi diffimulu^ 
tionein dferviatitf fs* tuenlur vel fita vel aluna, Itaque tpfe Ju c/a- 
Jiniwtf iLlum malum ellb omnem calliditatem, faUaciam, marh»- 
nationem, ad circumvenicndum, fallendum, decipicndum altc- 
rum adhibitam. Libeonis defimUo va a ejl. 

Now if a perfon does not flop his hands, but gets the legal 
eftate when he knew the right in equity was m another, tm* ur Ji'ut teotiiu 
chmatur ad ctruminendum % and it is a maxim too in our 
law, that fraus W delus m*nmi patimmri debint, Co. 3 J^ep. 

7^*^* ^ Ifthegrponilli 

Fraud or mala fidts therefore, is the true ground on which tin *■»««• <n «m- 
the court is governed in the cafes of notice, and it is a confc- 
quence of the dcciGon of the former queftion, that notice to wiUh?rbythe 
rive agent is fulhcient; for if the giound is the fraud or tnda p«%lw^nifw 
jides of the pai ty, then it is all one whether by the party him’- i 
felf, or Ills agent, iUll it is machnatio ad eir,.wnvenmdumt and tmttmvtmmdum 

(1)1 St^a. 664, S. C. 





me putting a ca^y of t&e firft articles aud iefttltfnietit into 
jfffff's funds* to take thp bpinion of counfel in what manner tliey 
could he fet aSde, is a contrivance to circumvent. ' , ' ^ 

; It’has heeii fakj, if thk wnmm has been ibipofeil on by' har 
htilband^ {he inilead of cheating been cheated. 

.»v. ’ ongiit to fufferj the perfon intruiting an agent, 

©ttsht to MVr i* ft'anger who d«i not employ him ? He certainly who trafts 
mttft* moft ought to luftirr moft, 

l£tjw|irinci}al!s mortgagee iii^he cafe in 2 F^rn. men- 

^fn|imjK>fcaoi\ tioiiCd before, was impofeti on, and fo-was Moore iVi, the other 

this was to 
very preca- 


'•t 4 » 


He eettMily 
who Wttft-moft 


w** cafe reported there, clearly impofed on ; ami yet df 
excafe, it would niakt ail the cafes of ^trce 
jTiako Jil the ca-rtous : for it fckloiu happens hnt the agent low impofed on his 
IfsofatKicfVffry principal, and notwithttanding that, the perfon truftiug ought to 
^ot his ill-placed confidence. 

ttJttheafenthas 
imiwled on his fr'Seipat. 

’rherert)rc in Inuli refpebls as agtfnt and truftse, notice to 
Jofepb Norton is notice to the defentfent ATary 4 ikcwifc (i); »nd 
alfo as to the regiftry here is a fufficient equity.in the plain¬ 
tiff to poQponc the fccond articles ami fcttlement notwithftand-- 
ing thtfb only Itave been regillered (2) i aa<i his Lordihip de- 
ereed accordingly. 

(l) Norrts V. Le Nfvet ftnfe 3 5. Ain I- {2) Hirev. DoiJJ, ante 2 voh 276. not 
dex V, MadJox, l /'iyi 62. ^jhUy v. EaiU . z. ithdJou v. Cox^ jbhb. 624.. Co-wp. 712. 
hV, s/c/i 370. 
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Trsjtj^htoii verfus Trsughtotit February 23, 1747. 

T TE nut Troupllcn the elder, the plaintiff’s laic father,** 
agreed on the marriage of titc plaintiff with his late wife, 
in corirjderation of the fortune the piaijiiift’ wculgl be inlitled 
to, to feltlc ceiUin freehold and copyhold .lands on the plain¬ 
tiff and li?S wife and their heirs; and on the third of July 1740, 
furrendered .. copyhold eflate at Berihuuijlcad in Herlfordjhhe to 
Jiimfelt for .life, remainder to the plaintiifs for rheir lives 
and the life of the fprvivor, remainder to the plaintiff his fon in 
fou., 

Henry Tfou^Hoft the shier by leafe and relcafc dated the 3d 
and 4fh of July^X'y^o^ conveyed 10 two truftees and. their hfirs, 
in confideraton tlie,marriage then intended between the plain- 
tiffSi,freehold labtds at Fnyfird in hertferdpire, to the uicof him- 
■ielr for life, rer^ainder to the plaintiff's and the furvivor for life, 
'Igemsdinder-to th^r iffue, rcmidntUr to the phuntifflus fon in fee : 
rHetUff '; 3 /m^htod tiie cld»r covenanted for himftlf, his heirs lanJ 
l-feWwtOrs, whhf tin; ifuftee^ that‘all the premi'fles were‘£51^ 
from in,etimbr4|ices, except'; the title of olms'cr i^hicb his wfjfe 
' if i/r'jTitr//^rwiiirW had hi liic freehold lands* . . 



m the Time of hotd ^attccUor 

The plaintiff and liis late wife, by their bond of the 4th of* 
became bound to Ifatry Trougktm the eJdcr in tite 
^jpenalty of boo/, to iuirender viithin fix inonilis ^fter the death 
of Htnry Broughton the cldti, a part ot the copyhold premlfles* 
io tilt ule of fu'li pciloiis a.id fur fuch oftates as he fhould by 
deed ot,will ajipuinr, or to payth«’ fum of three hundred pounds 
to fuch pafoiii* a* he fiiOuUi by di'ed or wdl appoint; and in 
default of fnch ,ip]iO(ntmpjit. to lii'-itn ler fuch pait of the copy¬ 
hold prcinibbskto his dau'd r Anti Helena Trongbton in fee, of 
to piy licr thiC^liupjlrcd pounds, at the tlc£lion of the plaintiffs, 
qjr the iui\i\ot. 

'I'hc pi mil iff', foon aftl^r mirrit'd, Henry Troiightm the elder 
died the 24th »if Hoi tnlnr 174 j, b wing made hi'» will, and there¬ 
by gav'* the pin he h.id rtfericJ ol the copyhold premiflcs to his 
wife Mnrgjut lot lilc, u'l'iii.ider to Ann Hehna his daughter in 
fee ; or in taf- the p’ lintidij would4113 tin thrcf' liu» dred pounds, 
he gave tins 111 like miiimr, ' i 1 mIl ^\L l.i-. t\tiiit»ix 

and lefi'lnaiy Ui. itc', u ji.uvcd the wdll, and pu.i <*' ’ ’ ‘liolf 
/)! the p.rkwi d eit'tt., and got into her cuftudy the wiut ^ ic- 
lating to thf ficchold and c^pyhoM cjlaks, and hki-niie the copy¬ 
hold itfelf, though the plii 'iffs gave noUwC they \\,^uld elcSfc to 
pa3i^rhe three Initulicd pound''. 

^ The pl..iiiiiffj difcoicred, jufl before the llllng of thtir Inil, 
that Hen>y TroitghLn the cider hid, j'n vious to the marrugt of 
the jilaintiffs on the ^oth of yune I'/ijc, furrciid red the copy¬ 
hold premiffes, to one Snin/t kr/in.tgion lor fecuring 4 w > bun¬ 
dled pounds and intersll, whnh is lli'I unpaid ; and in Sip/einbir 
1740, ilie plaintiff bccai.ie bou iU w>’ his fuller as a fuicty to 
Sva/j Ritnnington for another fu n of luty pounds. 

The* plaintiff' lias brought hi lull agamff AZirgatel his mo- 
ther-in-Uw, Ann Hdena his half (iltt'Pj and Sarah Runaingtsn, 
to the end that what is due on the iiiortgige of the copyhold 
eftate may be paid out of the alict.. of U iry Tror/gUon die cider, 
and tint the piincipal find iiitcieff due <)n the bond*© SmAj 
R umtrtgton may b.. alfo paid thereout, and that the di-fend mt 
JHatg iret mny be injoined from putting th ■ bond 111 fait givtiix 
by the plaintiffs for payment of the three hundred pounds and 
intereft. 

nChc defendant Ann ITthnn 'TrrttoJf'n fets forth by her anfwer 
tlviit Henry Trotis.hton xha elder, fubfequent to his will, by deed 
poll of the 28th of July 1744, reciting his power, and in con- 
didcration of his love ior his daughter, and for making a provi- 
fion for her after his dcccafe, appointed tint the plaintiffs, or 
furvivorof them, fhould within fix months after his deceafe furren- 
der the copyhold premiflcs to the ufe of Ann and lierhciis, or elfc 
pay three hundred pounds to the defendant Ann^ her executors 
or adminiflrators, tiRe faid premifies to be furrendered, or three 
hundred pounds to be paid at tire option of the plaintiffs; and by 
dee^ of equal date, for the better infoicing the deed of appoint¬ 
ment, afligned the bond gi\*en by the plaintiffs to a trtiftee, his 
executors, tAc. in truft for the ufc of the defendant Ann Helena 
Broughton. 

' VoL. III. Q^q And 
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TioitcnTOM - _4iTf| infifts,, thjt the ‘deed$ cf rippointment and aflignment in 
T»ocfiBToif. tridt for her, are a revocation oi" fo much of her father's will 
as purports to be a tlevife of the ropyliold mefliiage, or of the three 
hundred pounds to be paid in lieu thereof, and that ihe is now 
ahfolutely intitled to the benefit of the alternative, in the condi¬ 
tion of the bond mentioned, at the cie< 5 \ion of the plaintiffs, free 
from all incumbrances, and to the profit or intereft due for the 
fame from the tc.ftator’s death. 

The defendant Margarei^ infills that flie is not obliged fo pay 
the three hundred pounds, or any part of it, towards fatis- 
fying Sarnh Rtmniugton'^ mortgage, or bond debt, but is willing 
to apply the pcrfonal aflets of the teftator Henry Troughton^ 
as far as they wdll go, tow'ards the payment of the mortgage 
and bond. 

Mr. Broivn for the plaintiff argued, that the three hundred 
pounds was to be coiifidcred as aficts of tlie father, as it was ab- 
[ 658 ] folutely in his power, and that the court ought to intercept this 
money for the plaintift'’s benefit, notwithllanding the appoint¬ 
ment •, and for this purpofo cited the cafe of Bamtam verfus 
If'ard^ April 24, 1741 (1), 

There George W/ird h.ivmg a power to charge his wife’s 
ePiate with two tlioufand pounds by wiil, gives 500/. apiece i<» 
his two fiflers, and died in debt to tJie plaintllf. 

The queflion was, whether tliat appointment fliould defeat 
the creditors from having fatistadion out of the tw'o thoufand 
pounds, as part of the teflator’s perfonal cilate. 

Your Lordfliip was of opinion, this ought to be confidered as 
the pcrfonal eftate of George Wnrdy and that where there is a, 
general power given or referved to a perfon for fuch ufes, in¬ 
tents and purpofes, as he ihall appoint •<, this makes it his abfo- 
lute ellate, and gives him fuch a dcrainion over it as will fub- 
jetl it to his debts; and decreed the creditors ftiould have the 
benefit of it. 

He likcwife cited ’Jordan verfus Savage, the 17th of Novem^ 
her 1732. 

Mr. Capper of the fame fide mentioned the cafe of Hinton ver¬ 
fus Toy, the 30th of November before Mr. ^erney at tlic 

Rolls (2), 

There Do£lor Broughton charged his eftate wnth 300 /. to the 
wife of A. (ox life, to the hufband for life,, and to the ifliie of 
the marriage, and in cafe of failure of iflue, then to fuch per- 
Ibn or perfons as, fl»e fiiould dlre£l by any appointment of hers, 
and for want of filch apointment to her heirs. 

The wife executed a power to the hufband to difpofc of this 
fum which flic directed to be paid to her hufband, to be em¬ 
ployed by him to/uch charitable ufes, or to fuch other purpofes us 
he JJjould thitdt Jit* 

\\) dpte 1 vol. i;a. S. C. ahd cafes cited there. (z) Ante 1 vol. 465. 
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The hufband difpofed of it by will among hist own relations, - T^onsHtpn 
The queHton was, whether the three hundred pounds 'was to 'tg,»vQKr9»f* 
be conlidered as part of the ellate of the hulband, and liahle to 
fatisfy his creditors. 

The Mailer of the Rolls, (Mr. Ferney) faid, The only 
“ doubt was, upon the words charitaUe ufes^ which Ihews the 
wife had fotne wilh it might be fo employed; but the latter 
“ words abfolutely leave it to the hufband^s dilcretion whether . 

“ he will difpofe of it in charity, fo shat there cannot be a 
** ftronger inftance to prove owncrftup; and the creditors do [[ <^59 3 
not refort to the will, but (hew by the appointment, that their 
** right commences from the wife’s execution of the power j and 
“ there never was a conftrufl:ion in favour of legatees to the 
** prejudice of creditors, unlefs the creditors found their right 
under the will itfelf.” 

His Honor decreed it to be affets of the teftator, and faid, 
that it ought to be applied to the payment of his debts, unlefs 
there is a fufficient fund out of the reft of the perfonal eilate 
to difeharge them; if fo, Uic legatees’ right under the will U 
preferved to them. 

Mr. Attorney General for Jnn Helena TroughtoHf the daugh¬ 
ter, ftated it, that Ihc had no other provillon but this appointment, 
tliat the fum of three hundred pounds upon the face of the arti¬ 
cles ought to be confidered as a provifion for a younger child, 
aiul fo intended by all the contracting parties. 

That the father’s appointment does not alter the cafe, for if he 
had made none, in default of tliat it would have gone to the 
daughter, and therefore cannot properly be faid to be his alfets. 

Lord Chancellor, 

The plaintiff has a plain equity to come into this court to 
have the mortgage and bond to &arah Runnington difincumbered 
out of the father’s alfets both real and perfonal, and Ukewife out 
of the three hundred pounds, fo far as it can be conlidered part of 
the marriage agreement. 

Witli regard to the fifty pounds bond. It appears the fon was 
only a furety for his father, for he had the whole money, and 
therefore the fon intitled to be reimburfed out of his father’s 
afiets. 


'JTlie queftion is JtrJlf Whether the mortgagee is intitled to 
tack the fifty pounds bond to the mortgage. 

If a mortgagor after making a mortgage borrows money of a 
mortgagee up6n bond, and the mortgaged premilfes defeend 
upon an heir at law, or come to a volunteer, the court will 
not fuller them to redeem the mortgage without paying the bond, 
beeaufe it would occafion a circuity^ by putting the obligee to fue 
for it out of the fame eilate, which are afiets in the hands of the 
heir or volunteer (1). 

But where a perfon claims the equity of redemjption as a whwether^Ua 
purchafer for a valuable confideration, without notice of the jiutrii^erfbr aj 

valittbl* eenfi- 

, Srration, without notice of a mortgage, the mortgagee cannot ptek hi* l>oa4 to it, an4 cao only have it 
out of the general ailett of the merif agor. 

(i) Pewis V. Cm bet f nntt 556. 
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mortgage, the mortgagee cannot tack his bond, l)ecaufe in fuch 
a cafe the eftate woald not be liable to the bond debt, and there* 
foie is intithd to have it only ont of the general ailcts ot tlie fa* 
ther (i). 

The next queftion is, how far the three hundred pounds that 
is charged by a disjun^livc charge on the copyhold eftate Is lia¬ 
ble to indemnify the pi linrifT againft tins inorlgagc. 

I am of opinion the pluntifl is intitlcd (if the ical and pcrfonal 
afllts of the father arc not fuflicient) to be rcimburfed the refidue 
out of the thr..e hundn d pound >» 

In confideration of the igrtcrn'nl the fithcr hid ciiteicd into 
upon the maiinge ot his Ion, the foil binds liimfLif to icconvey 
the copyhold eftate to the uft of tucli perfons, and for fuch 
eftates, as the fithci ihould by dud or will appoint, or to pay 
tliree hpodrid pounds ; u/<l it ^i!t of fmh appowimint to jm~ 
rtt Jet fui) pmt oj t> t Jdpin njJ /o Ann Helena TroUj^htoii 
infti^ ot t^Ui. / ndtiJp r l\. 

This vv 1-. p t ol tl 1. confidcr.ilion, Mhich wji o move fi m 
the Ion, in iclniu for tlu convevanic from the fithci ol the 
freehold cflatf, tT . nid his loxtn.nu that all the prcinnivS com- 
prif(.d in tl t ntn 1 , muc li l iiom incutnbnntes. 

Then It will toon to thisqmiiion, vihcthti the fatlu r, or any 
pcrfoii claiming fiom him, fti II iJ hitk. thio part of the ell u, 
without the foil’s hauug the b nehtef the agrcciiviit betiucii 
him and his father. 

U woul Ibe ccMtnry to dliiiks, for cath ptilon vshen ilieie 
is an agre^miiit muft peiloim Ins put thcieof. 

It has been fnd, tins v* is to provide for another LlnUla d nob¬ 
ler, and liiercfoie nilin.vd flic is to b’ci’didered cqinlh' i.a 
punhafu with her Inotlicr, and li'i'*, by the eouiil 1 ft r her, 
been put on the finio footing as a ciidd intiikd to a portion un¬ 
der a maimgt ftitlement. 

And to be fnio, a iatlur ati I * Ideft fon .nc not Intitlcd to af- 
fedl younger childicns* portion bv any meumbiante they may 
have bioughi on the eft .to liter ids. 

But here the fither might ln\< thicflcd flic ilae'c huii lied 
pounds to be reconveyttl to hi, v^ik, or a lit i.iga ; aiul lus 
making it a provifion loi ht» dau^htci, is a licondary eunlide- 
ratiOii uni}. 

Could the wife, or a ftran"*"!*, n appointid to them, Jiave 
taken this three hundred pounds without appij'ng lo much as 
■would difcharge tlv* moifgngc ? moll eeitamly not * 

Apidiongh it is tine, that in default of appointment it w ;>s to 
go IK* the dau:;htti, )Ct the fithei might havc dilappomtCd her 
|Ml1y, as the whole was niirely at Ins ph alme. 

^ If indeed the only eoiuUtion of the bond had been, th't the 
iirithcr fliould eoniey part of the copyhold eftate to the deten- 


(i) Cohman v. Wtnth, i P. W. 776. Attlm v Sum^ 2 Sua. 1107. 
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dant Ann Hekna Trou^hton Ms half fifltr, or pay her three hun¬ 
dred pounds, fomethiug plaufible might have been urged for 
her. 

Theie were but three diys diflTerence in point of time be- 
twt.cn the mottsfige and the fettloraent, \vht.n the father con- 
triQb with the* 1 q« to rcfcivc tohmlfelf a power of Jjfpofing of 
tJiree hundred pounds, and conceals from his fon tlie mortgage, 
and fufleis the incumbrance to continue, and docs not redeem 
it. 

But as this was intended to be a provifton for his daughter, 
tlic reft of the father’s aflets ought to be firtl applied in difeharge 
of the moitgaget’s principal and lutereft. 

Lord H tliercfare reftrr<“d it to a Maftei to take an ac¬ 
count of wlnt is due to SartJj Rumiington for her mortgage, 
and on the plamtid’s payment of the pnnc.pal, intereft and 
coft>, Stnnfy ij to comey and alhgn the mortg'tged prcroiflcs to 
tht plaintift. 

In c tfe the plaintifF ftiould redr< m the mortgage, then the maf* 
fhr IS to carry on ihe aciouiit of fubfct|ucnt intcrcfl. for what 
fliall be fo pTid to the morlg igee. 

The muUi 1, alfo (iirccicd to lake an ic ount of what is due 
to Satrth R i'l ..Kgion foi pii and inteicft on her bund, and 
to tax Jicr cofls lo lai i.ielat-s to »hc bond- 

And on the phintifl *!, piying pninipd, intereil and cofts on 
the bond, the dufenttant buab is to deliver it up to 

the p] nntili. 

And in cifc the plaintiff (lull piy the piiiiMj il, intereft and 
tofl>( n the iiio’-tg ijrt, he ditlucd the plunull ought to be con- 
fidcud as a fpi cialty Lud'tor on the cllatc ol his 1. thcr, for fo 
much as lie fliall h ivt p ud lor principal, luicrt.ft and colts on tlic 
iiior-g’gc. 

Tilt- Mitler IS Idev’ife to take an account of the perfonal 
t 'I itc of the teflaioi, lit try 'Trsughlott^ received by Margaret his 
cx».iutiiv, and fuch perfonal ellatc is to be applied in paying 
'and icimhurfing to the pLuntifl what Hull be fo paid by him to 
hanth Rt/tftii/igtnn for principal, intereft a^id cofts on the bond, 
anil jn pajing and icimburfing to the plaintiff what he fliall have 
pud to fSatt/j Runmngton lor principal, and inters it on the mort¬ 
gage in a courfe of admimftration. 

And in cafe the perfonal eflate of the father fliall not be fulli- 
c mt to fitisfy and reimburfe the plaintiffwhat fliall be fo found 
dne to him, for what he fliall haic paid to Sat ah Siunnmgitn for 
jnindpah intereft and cofts on the mortgage, together w.th fub- 
Icquent intereft and cofts of the icconveyance, then he declared 
the plaintiff is intillcd to h«ve the dcbcicncy made good by rc- 
tilning fo much out of the fum of three hundred pounds, 
and intereft after mentioned. 

And then his J.oidflup dtrefied the bond for three hundred 
pounds to carry intereft at the rate of four and a half per cent, 
from fix months after the tcftatoi’s death, and tliat this Ihould 
be ipphcd to fatisfy the phiintiff fo much as fhall not be fatisfied 
out of the fathci’s urfonal eftate. 

^..4 3 
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And on the plaintlfF^s paying the refidue to the defendant jfttn 
Helena Tmtghtm, <he was directed by Lord Chancellor to delircr 
the bond and appointment to be cancelled. 


Cafe 356 . 7.1 1 ^747* Attorney Getieral at the'i 

relatmi of Robert Mapleift^ Batchelor cf Arte^ f pj • rtr 
horn at Bye field in the Ctunty of Northamptony T ^ 

and SchoLtr of Clare-Hall m Cambridgey J 


57 v Mafiery Ft Hows and Scholars of Clare~Hally 
and Wtlhatn Talboty 
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Defendants. 
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T II E cafe as Aated by the plaintiff’s bill was, fohn Free¬ 
man of Billing in the county of Nortkamptony hfquire, 
by his VI ill iii 1615, diredted two llioufand poundb to belaid 
out by his executor!*, in puichafing one hundred pounds a year 
lands of inheritance, the luits of it to be employed and dif- 
tnbuttd towards the niahitenancc of ten poor fcholars in the 
uiiiverfity of Cambridgey at or in the houfe or college called 
Clare-Hally in the uiiiverfity for ever j viz. To two poor fel¬ 
lows, there to be plated by my foundation, the fum oi twenty 
five pounds apiece, and to eight frIioI.«rs the fum of 5 /. a year, 
r»V hnfnuny if auy bty to be the fitfi ptefirndy ?nd next to thtWy 
tlofe that are born witlm th icunty oj Norrhatnpton, and nixt to 
tlcm, iho/e that are born wtihin the county of Unn'Ci\\\y that ftiJl be 
lit for the fame *, the further pcrfedliiig thcrcol I leave to my 
extentors. 


The executors in purfuance of the will laid out two tlioufand 
pounds in the purchafing Imds of inheritance of the yeaiJy va¬ 
lue of one bundled pounds and upwards, and the then maftcr 
and fellow’s having accepted the faid donation upon the terms 
and conditions on which the fame was givtn by the teftator, 
the executors thereupon executed a deed in 1*5’2, to whith 
they were parties of the one part, and the mafter and fellows 01 
Oate-IInll of the other j and this,deed hath been ever iince the 


execution thereof in the tiifiody of the niailtr and fellows, and 
the purcliafed lands were then by limited and fettled for the 
perpetual cftibhfhment and endowment of tw*o fcllow’fhips, 
and eight fcholarflnps, upon the foundation of John Frienum 
the tcllator. 


Fiom the yevr if^22 to 1726, the mafter and fellows of 
Clare-Hall \)wincd the Intent and meaning of the foundation, 
without deviitiug in one fingle inftance; for during the fiift 
hundred years, every perfon elc£led into the faid fcllowfliips or 
fcholarfhips was i ithcrjif the teftator’ blood or kindred, or born in 
the counties of Northampton or Limoln, 

The firft fellow ebofen in the college contrary to the will 
was in 172^, and thtic has been Uie fame innovanon from that 
time for the laft twenty years ia every fubfequent election. 

'Thomas 



in the Timt 'of Lord! Chancellor HiiRDWicKSt 

Thomas Nealy a fellow upon Mr. Freeman*^ foundation, in 
1743 refighed his fcllowfliip, whereupon the relator, th?« a. 
batchelor of arts, and born at By field in Northampionjhite^ q{- 
fered bimfcif a candidate, and though there was no othfer can¬ 
didate of yoljn Freematty the foun<ler*s kindred, or of any per- 
fon born in Norihamptonjhirey 01 Lincohi/ldrey in which cafe 
the relator, by virtue of the propriety of the four>dation, was 
intitled to be defied into the faid fellowfhip without the ad- 
ndflion 6f any competitors, not qualified as aforefaid, yet the 
matter and fellows put tlie defendant William Talhoty a perfon 
not related to the founder, and born in the county of Bcdfird 
into nomination and competition for the fellowfhip, and he was 
upon the 19th of Jpril 1744, cicded into the faid fellowfliip by 
the matter and fellows. 

The plaintiff inPitts that the elcdinn of the defendant Wil- 
Ham Talbot into the vacant fellowfliip of the teftator Breeman’s 
foundation, being made in dive< 5 l contradiiflion to the exprefs 
terms of the donation, is as fuch ipfo faBo a null and void 
elefiion, and tlie relator having been the only competitor for 
tlic lame, who was duly qualiliei#? according to the intent of ihe 
foiHulcr, and no objedfion of unfituefs imputed to him, the va¬ 
cant fellowfliip ought to have been conferred upon the n lator, 
not barely in preference to, but in cxclufion to the defendaut 
Tilboiy who never was qualified to be a competitor t!k 
fame. 

And therefore has brought Ins bill, that ihc propriefy of the 
faid foundation of two ftllowfliips, and eight Icholarfliips, pur- 
fu.iiit to the will of f‘)hn Freematty may be aflertt'il and ctti- 
bilflicd by the decree of this court, and that the fellovv Oiips and 
fcliolarfhips may, according to the true intent ai;d meaning 
of tlie founder, be declared to have been abfolutely appropriated 
to, and belong in the flrtl place to the teftator’s kinfmen (if 
any there be), and next to them, to thofe that are born within 
the county of NorthamptQn\ and next to them, thofe tliat are born 
witbin the county of Lincolfty and ftiallbe fit for the fame j and 
that the election of the defendant William Talbot into the fellow- 
Ihip vacant by the refignation of Thomas Neal may be fuperfeded, 
and fet afide, and the relator forthwith admitted to and inftated 
in the fame ; and that tlie defendant William Talbot may come to 
an account ivithy and make full and adequatefatisfaflion to the relator 
* for the profitsy tmoluments and advantage which might have been 
made by hiuiy by virtue of the faid fcllonvjhipy daring his pofifiion and 
enjoyment of thefame^ 

The defendant William Tnlbaty as to fo much of the inform¬ 
ation as feeks any relief in all iht ftveral matters tlicrein men¬ 
tioned, pleads, that lukvard the Third, in the 2oth year of 
liis icign, by letters patent under i.he great feal, granted licence 
to KIk.aheth de then Lady de Clarey to found and endow 

the collrgc or hail called CJare-Hally in the univerfity of Cam~ 
hidge. (or the perpetual liu.intcuance and fubfittcnc - of a matter,' 
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divers f(;Uow8, and fcholars in ^ i^id college or hally whoihould 
apply tliemfelvcs to the ftudy of learning. ' 

That Elizaheth de Burgo Lady Qare ljAAt in porfuance of the 
licence, found Clare^Hall accordingly} and they were by Ed-* 
•ward the Third’s letters patents incorporated by the name of the 
Mttflert Bellows and Scholars of Clars-Hall. 

That the feundrefs of Clare-^Hall, for the better regulating the 
inafter, fellows and fcholars, did make divers ftatures and ordi¬ 
nances todjc pernetually obferved; and among the ftatutes there 
is one de an.ntmte w'hich fays, “ Si magillerdi-iisedoinus 

“ fuerk convifius legitime Aipercrindnehomlcidii adulterii, &c. 

vcl in ipfius cura & irgimine negli,<i^cnfer & dolofe fit verfatus, 
** &c. a fuo magiflerio fit merlto amovendus, et ciincellarium 
“ (cujus }urifdi£iioni vifitationi correflioni & punitioni in 
“ omnibus prsedidlum magiftrum qui pro tempore fiiit 
fubjaceil) volomus aut praediCli canccllarii locum tenen- 
** tem, provifo tamen femper quod duo do£l;Dres vcl maglftros 
** a diiia univerfitate ad hoc, eligi volumns et etiam alTiguari 
** difto cancellafio vel cjus locum tenenti afli<!eant in omni 
procefiu contra magiftrum donius, ad ipfius amotionem 
“ ex di£lis caufis, vel earum aliqua faciendam habita prius 
** fuper caufa aut caufis amotionis hujufmodi coram co^^lem 
** cancellario aut ipfius locum icnente et didlis dociroribus aut 
“ doflore et magiftro vel jnagiftris cogiiitioni fententialiter et 
definitive etfummar’ts et de phvio fnie figura judicit et eitamfitne 
** fii-riptis cum et de confiHo et a(fe>ifu Jiriorum magijlrorum et doc- 
iormn a fins mngi/lerio volunms amoveri nutto eidem magiflro 
** fic amoto appellatu;n)s vel alio iuvis communis vel fpecialis 
“ remedio contra hujufmodi amotionis fenteniiam quo modo 
“ libet vallturo Q}tod fi magiftcr a fuo magifterio fic amotus 
ab hujufmodi amotionis fuse featentia ad qucrncunq} judi- 
** cem qualitcrcunqj appellate vel aliud quodcunq; remedium 
juris comitiunis vel ijxrcialis excrcere ved facere cxerceri aut 
quicquam aliud facere prefumpferit, &c. volumus & ftatui- 
mus ut rata <'t irrevocabili manenic fententia ftipradi^ta a 
** ftatu quern prius h.'buit in domo praedicla ei omnI commodo 
quod in et cx ca fuerat percepturus penitusfiit privatus'* 

That amongft the faid ftatutes there is another intitled De 
pstefiate magijlri in fecios^ tdc. which fays, “ Item focios, dif- 
** cipulos, et miniftros, diefse domus ipfius magiftro imme- 
*' djjte volumus efte fubjedlos, adeo quod ipfe point & debcat^ 
** pro fuis exceffibus corripcrc & corrigere, ac etiam fi fuorum 
“ cxcefiuum qualiuis hoc exegerit, a di£la domo. cl ipfius fo- 
citfatc ac commodo quocunqj exinde competente eifdem 
**fummrie . rt de piano alfi/i jirepitu et figurajudkiifine feriptis 
♦* amoverepemtns et privare. 

Si auttirn m^gifter modum in pnemiffis excedat aut alicui 
de dictis fociisj in pr^mifiis vel aliquo eorundeih gravamen 
“ inferat ,ali<]ualei licere voiuinus hujufmodi gravato ad au<U- 
entiam didii cancellairil, five procanccllarii folummodo ap- 
** pellate, 


That 
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That amongd the faid ftatutes, there la another mtiUed* fD* AtTo»«»* 
tli^me JIatutorum, which fays, Item voIuAtua quod di 4 ^us 
“ tanc*.‘l rms magiftrum et omnes focios et Hngulos domus 
** praediwloe annis fiiiguli*! fi opus fuerit potcrit vifitare, «t fi 
qulh inter cos rcpereut corrigendum illud cum allenfu duo* 

“ rum dodlorum vcl magiftrorum prout in confimilibus fapfe- 
rius eft cxprefTum deuitc juxta juris ct noftrorum ftatutoruna, 

“ &c. cxip iitiim corrigJt et puniat.” 

'rhat amongft the ftaiutcs which are intiticd, ReguJk de ClarCt 
there is one intitkd, De mado dtvina officia celebrandu which fays, 

** bi quid pod mortem noflram de diflis nolliis ilatutis, &c» , 

“ dubium et cmerferit vel obfeurum quod per magiftrum et 
focios difix domus vel majorem ct faniorem partem eorum 
“ nequeat concorditer terminari volumus quod per difios ma- 
“ giftrura et focios canccliario di£ix univerfitatis vel ipHus £ 3 

** locum tenenti abfqj tnorx difpendio plciiaric referatur ut 
“ ipfe concellarius avt ejus locum tenens una cum et de confilio 
et confenfu duorum doAorum (fi fuerint) ahoqulduorum bac- 
** calaureorum, &c. hujufmodi dubium vel obfeurum interpre- 
** tetuT et deciaret, &c. 

« Per ea vero qu« nobis dum in hac vita fuerimus fupra 
** duximus refervanda nofliis hxredibus pofl. noflrum deceflum, 

** jus aliquod quantumeunq^ eis vel eorum ahquo ufi fuenmus 
** adquiri nolumus ullo modo.” 

The defendant avers that the fald ftatutes are all which any 
Ways relate to the conditution of a vifitor of Clan-hallf nor is 
there in any deed or writing, any thing which relates to the 
appointment of a vifitor of Qare^haHi five as aforefaid, and 
inhds that the chancellors for the time being of the faid uni> 
verfity, have been ever flnce the vifitors of the faid hail, and 
that the chancellor for the time being, his deputy or vice-chan¬ 
cellor, hath (with the advice and con lent of two dofiors, if 
any fuch there be, or otherw ife of tw6 maders of arts, one a 
r gent, and the other a non-regent mafler) lieard, adjudged 
and determined, and of right ought to hear, adjudge and cle- 
urmintall difputcs, complaints and controverfies concerning the 
eleflion and admiflioii of any pcifon into the place of one 
of the fellows or fcholui) of the faid college, and ili.it fuch con- 
trovcrfics, fcft. liave not been, and ought not to be heard, adjudg¬ 
ed or determined before any otlxcr court, or judicatuic, or in any 
other manner whatfoever. 

'J’hat at the time of the eleflion of dac defendant, the Duke 
of Sotmtfit was, and yet is the chancellor, and vifitor of Ciare^ 
hall\ and that the relator Rokrt Mnpletoft^ bath not appealed to 
the faid chancellor as vifitor of the college, or hall, to hear and 
determine the right of elcrtion, as he might, and ought to have 
done. 

That the faid chancellor hath power and authority to com¬ 
pel the defendant to make a full anfwcr upon oath, to all fuch 
matters as (hall be complained of againft him, touching the 
eleflion of fellows into the faid college or ball, and alfo to 
inforcc a production of all ftaiute books, Wc. relating to any 



,6)56 CASES Avgned aaid Det<irmmcJ 

u ‘ . I I 

‘!'T}^xtcnv^r crmtrovcTify concermng the elei^ioti or JKfmiffionof thcdefend- 
/ TaIbotJ* or tUc Tchtor Robert Aiap/et(^t, into the place of one of the 
Icliows of the faid college or hall. 

And prays the jmlgmcnt of the court, whether he ought to be 
compelled to make any utlieranfwer, or whether the court ought 
to proceed apy furdier in the fuit. 

[ < 2^7 ] Mr. Solicitor ^j^ral for the defendant. 

Thisls^a pleaof ^cat confequence to botlx univerfiiics. 

The firft quellion is, whether the plea doth fufficicmly^ut in 
ifliae that rZv Chancellor is the general vlfitor of this college. 

Secondly, whether the ingrafted fellowfhips are fubjetl to the 
fame flatutes and rules witli the originul fello>ws. 

hi the original foundation Elhzaheih dp Clare, the foundreOi, 
refen’cs a power to herfelf during life to conftrue her own (la- 
tutes, and afterwards that the Chancellor ihaJl have the power 
of conftruiiig the ftatutes, if ally doubt arifes, which alone, if 
it refted there, would giif him the whole vifitatorial power; 
but it requires him further to vifit the mailer, 4 nd all and fmgu- 
kr the fellows of the college once a year. 

It appears too, that upon an appeal to the cliiinccllor, Jic 
has adjudged accordingly, and that he has a power to order 
all books and papers to be Jaid before him, without the uf- 
liftance of this court, and 5’'our Lordihip in feveral inftances, 
as a vifilor, has ordered it to be done in the fapic fumniary 
manner. 

'^Thcre are very few foundations in either univerfity wliich 
have not had ingraftments upon them, and whoever founds 
new fellowfliips, that fellow, from tiie moment of his in- 
graftment, mull be fulyctl to all the ftatutes on the original 
foundation. 

Here the relator claims to be a fellow, and fueh a fellow as 
may be ctjofen maftcr, fo that he is not to be taken as totally 
iliftincl from other fellowfliips. 

Tiiough a vifitor fliouUl do him injuftice by tliis final deter¬ 
mination without appeal, yet it is better to fubmit to this in¬ 
convenience, than let qucllions of learning be iWhwttCiJlrep ’Uuy i t 
feriptij firi exfrand. 

In the cafe before your Lordfnip, alcut four years ago, ujxni 
tliC foundation of IVilUam of Durkam, of new fellowfliips, by 
way of ingraftment upon, Univerfity college, as that was a fo- 
ciety of royal foundation, your Lordfliip, upon appeal, deter¬ 
mined it as a vifitor in a fumniary way, and would not lufler it 
to go on in the couri'e of charity caufes, as it would be of very 
bad confequence, by opening a door to the courts here, to ih- 
tifrfere in a matter of tins nature. 

[ 6d8 J Mr. Qnrk of the fame fide \ the plaintiff claims merely on his 
, being bbm in the county (jd Northatnpton, and fets up a right to be 
^ ;".,adihftled a,fellow under ^fr. Freeman*^ foundation. 

A fuhiiitution oa a general vifitor by the foundrefs, in 
Mienk Je Urnry and tiie flaiutes, to acl in her room In per- 
ptmum. 
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In Do£Iot Bentkfi cafe (i}, upon the confliru^ion of the (li- 
tutes of Trinity college^ Lord Raymend hdd, the vUitor had a 
jurifdiffcion over the members of that fociety» even to expul- 
fion i and that notwithdanding there were no exprefs words ap¬ 
pointing a vifitor, yet this was implied from his power. 

In the cafe of ^he King agaiud Ti>e Ji^atden of AH~Soult Col¬ 
lege in Oxford^ Sir Thomaf Jonei 174, on a mandamus to admit 
a fellow, he returned the charter of foundation; and that 
the archbifliops for the time being were perpetual vifitors of 
the faid college j and that Ayhffe had not appealed to the arch- 
bilhop, as Qe jure potuit iA debuit) and demanded judgment, 
whether he fliould be compelled to make any otlier anfwerj 
and though it was ^ibjertrd, that no power is given to any 
vifitor, on a matter of ailmifllou, or refufal, though it be done 
in cafe of corre£lion or removal, it was anfwcred, that the 
power of correftion and removal being a very great power, 
the other is incidentally given; and that the conflitution of 
the vifitor eo nomnu^ gave a power; and the queftion here 
being, whether the return is good, or the court may proceed 
further ? It was rcfolved, the return is good, f*jr by the ap¬ 
pointment of \ifitors, they are made folt (udg'’^, without ap¬ 
peal; and that Lord ffn/e faid, in the cafe ot Doflor 
on a mandamus to be rcflorcd to the plate of a ft How in Jefus 
college in Ox/ordf that there was no remedy againll tht judgment 
of the vifitor, though unjuft, or though he refufe to attcpt an 
appeal* 

Mr. Tfilbraham of the fame fide. 

Nothing is more eltabhfhed in courts of law, than that they 
will not proceed on a mandamus to rcllore a fellow, upon a re¬ 
turn made, that there is a vifitor. 

In the cafe of Philips verfus Berry (2), i Ld. Raymond 5. Lord 
Chief Jullice Holt faid, ** That a corporation conftitiiud lor 
“ a private charity, is intirely private, and wholly fubJtiSt to 
the lules, laws, ftatutes and ordinances winch the founder 
ordains, and to the vifitor whom he appoints, ami no others; 
“ and that the office of vifitor is to hear appeals of courfe, and 
horn him, and him only, the paity grieved ought to have 
“rtdrcls; and in him the founder hath repofed fo intire cou- 
hdence, that he will adminiftcr jullice impartially, that-his 
** determinations are final, and examinable lu no other court 
“ whutfoever.’* 

Then the queftion will be, WhcUier thefc ingrafted fcllow- 
(hips fliall be governed by the fame ftatotes and laws with the 
original fellowfhips. 

One of the ingrafted fellows is now a Mafter of the college, 
and yet the plaintiff would have them govern'*d by dtfiereiit 
laws, this is abfurd, bccaufe there muit be then t,wo laws, and 
if fubje<^ to the ftatutes in common a£ls, preaching, doing 
exercife, Cjff. why not equally fubjedt to the vifitaiorial 
power i 

(i) 1 Sha 557, {z)iTermRep, 346,8*0, 
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Att^ikncv The fcHowfliips, one vritU another, in the univcrfitiei, are 
great value, peihaps not above 34/. or 25/. a year, and 
therefore, if Jttblc to be brought l>cfore courts of jwftitc in 
nnnJier-‘Hafff they had bccl( r fit down contented with any griev¬ 
ance than defend thertifelvtv. 

The pktntifl' fays, ht hath a *'gJt if chjln^ c^clufitc of .ill 
other jKirfons, winch is putting it upon a footing like a coi.^e 
d'ltrf for a bifliop. 

In common fenfe, a rigU ft If cl'/tn, do..3 in itfelf imply a 
competition. 

A plea of a vifitor never came b Jore the court till now^, and 
is a jtirifdicllon in a luramary uay untppi liable, and if not al- 
}owe«l, would introduce a f^rtat milthief to both Umvcrftic^), 
aiul therefore heped thii in a goodjiha. 

Mr. yjiormy Gi a il for the p 3 imlin. 

The di. tendant is not a founder** kinlman, nor w ithin the coun¬ 
ty of Lim '>lr or K'-rth tfmton. 

I Will not dtfpute, that whtre a nfitor is tb'arly appointed 
by ftatutes, this court will not irieipolc., but do infill, m the 
picfent cafe, here if no general vifitatoriai power. 

Firfl, As to th' temosal of the Mailer, it is plain from the 
general tenor of the llatutes it is not a general vifitatoriai power, 
but given to the Chancellor and two Dortors to amove him, and 
not to dtUimine ns to thf thoire wheilur duly appointed, and 
therefore meant only to fubjetl him to fuch centure as he might 
oeferve for his bad condiifl. 

'J'hc annu?l sifitation intvndcd to go no further than to any 
of the Climes the parties might ha’ e been found guilty of, and 
amounts to th*s tint the Ch.inccllor of the unmrfny 11 «11 
tifit twice a year, and punifli for thofc particular ciinus, 
and iliall not hurt the power of the Mailer, as to any iuturc 
a£l. 

( tfyo 3 The rules of the ft itutes do not extend further than the cor¬ 
porate body extend, and therefore no peifon who is not of that 
corporate b'»dv can be fubjefl to thefe paiticnlar lules. 

The preicnt foundation depends on a partitular will, and 
the laws and rules of the teftator arc the meafuxe by wincli it is 
to be governed. 

Mr. hollcitor General fays, tlierc are few collece* witlioi t 
new ingrafiinentsbutunlefb thofe ingraftments are by applying 
to the ciown incorporated into a particular body, they are not 
to be conlidcrcd as a part of the body; and therefore I fpeakof 
my own knowledge, that there liavc been ficqucnt applicatiuijs 
to the crown for fnch an incorporation. 

It i“i notfaid by the will of Mr. Fiemaftt that his fcllowfli’p 
Ihottid be fubjefl to the laws of lady tt Clan, 

In the cafe mentioned of UniVerfiiy college, it was dcttrmintd 
the petitioner ought to have been chofen <is the only qualified 
porfott, though his competitor had the m^joiity ot voice*; both 
panics there agreed the crown was vifitor, and there fore this 
poipt was not debated, how f ir a t.ew ingr«ftmi*nt is fubji'f I to 
ihcitfame viluatorial power wnh die oii^uul iouadation, lo tlwt 
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It mud denead oa a different and . 

As to argument of mcoaveaKEneo*. n nttneji'^ 

greater on tlte bther fidei is it none,, thsrt: tficre ffioidd be::aa 
arbitrary fiaid determination, attd iubje6: to no .ap]^eal /wiM;«'. 
foever? -V , . 

Mr. Brottm of the fame fide. 

This is a particular foundation, and for loo years together 
Mr. h'reemati^ dire£tion for the government of *thcfe new 
credions were folloa^cd, and afterwards there was an endea¬ 
vour to incorporate them into the jald fellowlhips, hut no¬ 
thing has been ffiewn that tltefe fellowlldps have any more con- 
nediou with Clure-htfU^ than with the fellowflups of another 
college. ’ 

It is not averred there is any vifitatorial power with regard to 
elefliolis* but only with refpe£l to tlic conduft of the fellow’s, 
wdicrc they arc guilty of crimes to be Mrrc< 9 :ed by the Matter, 
and by appeal from him to. the vifitor. W 

They rely on theclaufes in the Jlatute de kdlkneJlatutonm, 

A vifitor maybe appointed with a partial power by a founderi 
and yet not have a general vifitatorial power, that he ttiould ewt- 
r:gr,-e punirSi that is in the particular inftances before men¬ 
tioned, and therefore infilled this is merely confined to fuch par- 


ticul.’.r power. 

But whatever maybe the conllru<Slion of the vifitatorial power 
with regard to the original foundation, the queftion is. Whether 
it ought to be extended, to this particular cafe. 

Mr. Freeman might have made the Chancellor vifitor equally 
as in the original foundation j he has not done it in exprefs 
words i can it be faid then there i.s any neceflary implication the 
Chancellor wras to be a vifitor here ? I know of no inftance 
where it has been determined a perfon is vifitor by implication 
only. 

Mr. Freeman by his will makes them no more than bare 
trudocs to cletl fuch perfons as he directed fliould be eleclabk, 
and while refident tfey were to be under the government of the 
college, but tlxere is no right to chufe fellows unlefs they come 
to be commorant there. 

'Bhe plea llxould have averr this was one of the fellowlixips 
of that college, and there is no allegation that the plaintiff w-as 
a fellow of that colleges Mr, Freeman himfdf docs not call’ 
them Fellows of that college, but Fellows of his fociety. 

There is an inftance in the very fame college, reported in 
5 Mod. 421. Mr. Jennings's cafe of Clare~hall: The counfel 
moved upon a3:eturn to a mandamus to the Matter and Fellows- 
of Ciare^hall tb reftore Jennings to his fellowfiiip on Mr, 
jyUltm’s foundation. 'Fhey reljuvn their feyeral ftatutes, 
and that by one of them the Chancellor is nominated to be their 
vifitor, and therefore the Matter is not obliged to admit Mr, 
Jennings to Uw fcilowfhip, there being a vifitor. 

The 
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CASES ArgQeii and Determined 

* 

The counfel} who argued the return wa^ infufficient, faulr 
the ftatutes of lady de Clart^ who puts the Mailer and Fellows 
founded by her under the powt-r of the Chancellor, does, i«)t 
fubjedl thofe fellowflitps which were founded afterwards to his 
pow'cr j and therefore fince there is no other remedy, prayed a 
peremptory mandamus* 

E contra it was faid, whether Mr. Jennings be or be not 
duly elc£led, the examination of it docs not belong to this couit, 
but to another jurisdi£lion ; and here being a vifitor appointed 
by the ilatutes, tliis court will not interpofe. 

The point was not abfolptely determined ; but the Chief Juf<- 
tice faid. How can they bring in firangers, and make them fub- 
je£l to the reftriclbus impofed by the founder ? ’FhougU there 
DC a vifitor for the fellows founded by lady Cfare^ yet whether 
this vifitor Ihall be extended to the new Fellows, is the ^ueilion; 
and whether there muft not be a new incorporation of the fecond 
fellowililp founded by Duhins, 

This is not a new dd6l>t then, but arofe upon this very cafe 
of Cltirc-hallf and therefore it is too hard to determine in a 
fummary w'ay, that it is in the Chancellor as vifitor w'hen 
there has never been any incorporation of thefc fellows, and 
that this is not confcqnently fuch a property as is within the 
general \ifitatori.il power, fuppofiiig there if fuch a power. 

The plaintiff's counlel read the charge in tlie bill, to llicw 
thtit for ICO years together, from the iird foundation of Mi. 
FretmaUf the Matter and I'VIlows of Clare-hall inviolably ol>- 
ferved the rules of Mr. Freeman the founder of the new fcllow- 
fliips. 

Another ch.irgo was read to ll»cw% that the Matters and 
Fellows of this college did nor attempt till a long courfc of years 
ro incorporate theft* new fellows as part of the tmlege, but al\\ ay» 
confideted them as diftincl. 

Mr. TTotle of the fame fiJe, 

A charitable foundation is not to be governed by the rules of 
another foundation, unlcfs fome reference is made by the foun¬ 
der to thofe rules ; W'Len font, fubje£l to the rules of the founder 
of C.lure-hall ; but this is is a quettion previous to their elcflion, 
ami therefore Hands upon another ground. 

If the relator had gone before the vifitor, there is a great doubt 
whether the vifitor would have admitted of the appeal to him in 
this cafe, bccaufe if a vifitor admits of an appeal where he b.'-s 
no right to determine it, he is liable to an aclion, and fo laid 
down in the cafe of Plnhps verfus 2 Lutw* i^ 66 . ** "Where 

a founder of an eleemofynary foundation appoints a vifitor, 
** and limits his jurifdi£lion by rules and ftatutes, if the vifitor 

in any fentcncc exceeds thofe rules, an a£lion lies againfl 
** him i but it is otherwife where he mittakes in a thing within 
** his pow er, though in this cafe there be not any appeal over.” 

I.«Rn CllANECELI.Oft, 

I have received fatisfaftion enough at prefent to determine 
this plea, but not to make a final determination, for the relator 
is I ot precluded from entering into proof to falfify the plea. 


It 



iri ^ Time bf Lord Clibncblior ‘ 40) 

It is a cafe of great confcquencc to th^ colleges in the Uni- 
verfrties, who have had many litigations &bout the powers and 
rights of vifitors, and how far the courts of juftice haveaju* 
riiciidlion in thefe matters j and if a determination fltould be 
hailily' made that colleges are liable to informations in this conrt, 
on the foot of general ch-arities, and accountable for mifappli- 
cations and abufes, I am afraid it would open a door to great 
vexation and expcnce. 

T^e firji quejlion is, Wlietlier by the plea it is fufficiently 
fhewn here is a general vlfitor of this college ? 

SiTo/td/y, If that vifitatv^rial power extends to Mr. Freematfi 
donation ? 

As to the Fis-Jl, it appears very clearly to me there is a general 
vilitor of the college called Clay e-Hall, under the ftatutes ,of 
Hlhaheth de Butgo Lady Clare. 

In Head of creating a vifitor by general words, fhe has direfted 
ly tlic (latutes, that the ChaneelUr once in every year fltould 
viiit the college. 

De ledionc ftatutorum. 

“ Item voltimus, quod dicius Oancellarlus magiftrum & om- 

nc3 foclos fnigulos Domus pr^diflx annis fingulis, fi opus 
“ iucrit, poterit viOtare & f quid inter eos repererit corrigendum 
“ iiiiul cum afleufu, &c. corrigat & puniat. 

If notliirig more had been done than is mentioned In this 
hatiitc, tii.ir alone in my opinion would liave been fufFicient to 
make him a vtiitor, for there are no particular words required 
to create a vilitor; but it has been determined it is fulEclent, 
if the intention of the founder appears who fliould be vifitor, 
and technical words are not ncceflhry. 

Si quid corrigendum, l^c. makes him a general vifitor, and if 
lie lindb a perfon taking part of the revenues improperly, he may 
under the power given him by this claufc remove inch perfon iu 
favour of him who had the right. 

In the next place, (lie direbls who (hall conftrue the flatutes, 
and determine any doubt, that it (ha)l be the Chancellor with his 
nlhftants, and by exprefs words the foundrefs excludes her ow'u 
heirs. 

Nothing can be ftrongcr than excluding the heirs, to (hew 
fhe meant to give the Chancellor a •general vifitatorial pow'cr; 
and therefore 1 am clearly of opinion the Chancellor is vilitor of 
this college. _ ^ _ r >j 

If the Chancellor of this Univerfity then Is vifitor, the general ijg court of law 
powers of a vifitor arc well known ; no court of law or equity or equity c.m4n- 
can anticipate their judgment, or take away their jurifdiiSlion, 
but their determinations are final and conclufive. or uk« 

awoy thtlr 

jurifdiftion, for their detertninatioas are final and conclafiyir* 

And ii is a more convenient method of determination of con- vifitatorial 
iroverfies of this nature, it is at home, forum domejlicim, and detormination U 

f<tru9» domipicitm 

and adjudged in a fammiry yfiy/(condum erlifrium Imi %iri, mi tiuttfoK ja^K ci}!iv<-nkn', , 

final 
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final in the i^rft inftance, and they fliould be adjudged in a Ihort 
way fecundum afhitrim hmi 'virVt it is tjftte this power naay be 
abufed, but if it is escerciied in a dlfcrccl manner, it is a much 
lefs espcnce than foita at law, or in^qulro and in general, 1 be¬ 
lieve, fuch appeals have been equitably t^femined. 

^he fecond quejim is, fuppofmg there he a vifitor, whether 
this vifitatorial power extends to the charity founded by Mr. 
Freeman f 

I am of opinion it does. 

He dircfVs two thoitfand pounds to be laid out in lands, the 
rents and profits of which are to be employed towards the 
maintenance of ten poor fcholars in dare-hall^ viz, to two poor 
fellows, i/xre to be placed^ 25 /. apiece, &c, - 

What is Clare’hall ? a corporation confifting of mafters and 
fellows 5 and the power given by the charter was to incorporate 
by this name, not mentioning any number of fellows, but inde¬ 
finitely. 

It has been objefted, here is nothing which imports they 
Ihould be incorporated with the old fellowftiips. 

But I am of opini^ it is his intention, that there Ihould be 
two fellows to be incorporated in that college, from the words, 
there U be placed. 

To be fure, the rules laid down by the founder as to the fit- 
nefs of the perfon, l^c, ought to be obferved.» 

The queftion then is, what is the confeq'oencc of this in- 
graftment ? 

It has been find, thefc fellows arc not liable, to the fame rules, 
nor to be governed by the fame vifitor, with lady Clare’s foun¬ 
dation. 

As there are futh a number of ingrafted charities in colleges, 
it becomes a very conhderablc queftion. 

It was objcdled the flatutcs can only extend over the corpo¬ 
ration of Eckvard the Third,, apd that the corporation cannot 
extend itfelf, and that Mr. Freman has not by his donation made 
his fellows members of this corporailun. 

If Edward the Third had made it to eonfifi of twelve fellows, 
a certain number then being limited, thefe new fellows could 
not have come in witliout a new incorporation ; but whero the 
number is indefinite, I fee no rule of law to prevent the rnafler 
and fellows of Oariyhall from incorporating thefc, fellows. 

A lay corporation, where the number is indefinite, may treor- 
porate new members if they do not make an ill uie of fuch a 
power. 

If they may be ingrafted into this college, they are then mem- 
bers, and mult be ‘governed by the ftatutes of the college, and 
the rules of its di^ipline 5 and if ff>, then they are fubjert too 
to the vifitatorial p^wer of the vifitor of the college j and if they 
are liable to it wi|h regard to amotion, tlicy are equally liable 
with regard to the^ coming in and cledion. 

But it was faid,^' the vifitor will not have a right to determine 
as to the agreemeint or contr.ici: made between the maftefs and 
fellows, and Mr. Freeman''s executors. 

-But 



. _ Bat ; maftcrsi ' '’-^ 

' loners. Is -fach’^an aSl.tHat the victor’ has tK? .«s!i£ai#tilc;.^^*,‘ '»■" 

and iitipjickly' gave him a powcs ovof thei» and ,Hfi ^ight Ibaire ■. ” , 
inquired int<j it'withiii^e year, as it' '«tos a tranfa^iiohsift thaC\p , , y y 
•Gollegc, the wholcof is fabjeQ:t»hw jurifth^tipa,' ,i . 

A vifitor is a much twite proper judge of. the comparative fit- ^vliSw aVi^- . 
nefs and oualification of candidates than a court of kw or cqtfity* , 

as they are more converfant m matters of that kind* ^totCw/ifian- 

But I am further of opinion, that the plaintiiF has excluded didaoelhan 
himfelf by his information from entering mto this ^ueftion, fay ^ 

exprefsly praying to be admitted a fellow of this college; and I 
mull take it that every fellow of the college is a part of the col¬ 
lege, for here is no averment that thefe new fellows iare not 
a part of the corporation, or that .they may not be mailers of 
thjs college, or enjoy any otlrcr ofiice under the original foun¬ 
dation. 

But though I allow the plea, the parties may defeend to proof 
and if the relator Ihould be able to ihew they are merely nomi¬ 
nal fellows, and allowed to live in Clan-idU only for the fake 
of Information and inllruClion, athac would be of a different 
conGderation. 

The prayer too of the information iis, “ That the defendant 

3 “ulht may come to an account with and make full fatisfac- 
“ tion to the relator for all and every the profits, emolument 
“*aud advantages which have been made by him from the fcl- 
“ lowlhip during his polllflion,*' induces me to hold ftrongly 


againlt it. 


I 1 


Suppofe the mailers and fellows lliould have erred in the coii- 
ftruflion of the ilatutes, they may have inftocently crred> and 
in fuch a poor provifioa as this Is, it would be a grestt aWurdity ' '• 

to make a fellow account for commons, fs^c. which he may have ^ 
cat upon an imagination he had a right to thfeto. . 

But further, I do not approve of ,his turning this into an iur AaWonmdoR 
formation, as the charity is already j^lEciently ellabliShed, (llse kMeisrapwri^ 
want of which is the principal reafon.for coming into this court) 
when he might.have had a to..detcrmtnd the'partis toacomofltsiirj;) 

cular right between the parties in a court of commen law that fcva ' 

has the proper junfdiaian. 

Xhoi^h it is' kid, hni judich lufi^diBiQnm ka 

cxtrCj^jiy difinclioed to encourage fuch ftiits, which 
' offfli^Jeamed bodies from their lludics, and ingrofs thek'ithh^,, 
very-improperly,,': ,*'■ 'v '’yv','.-• 

But ftill this aliowande of the plea will not pijeduda theye«. 

. lator to.lhew frorii other lUtpfes^ thsit ihefe mew f^bw|bi|iisfUr« - 
'not Ikblc to the gcaml vifiratoidal power, undfr t^jorj^iy^. 
foundation o'f this college-, 

But as 1 mull at pf^ent tahe th?dcfendint*$ alk^atlo^ 
truci■ the.plea ■fif.-alloVred {'i )• . ■■ ■' -.-j ' ' '-iyfi'' 

■ (j)'The geewa“ritle;.iu'. lhcfe 
forms to have, hecn. kid doWu 'by 
iijhr<fe«vieltt- Cr/w« |r, Huths^srtb^^ i 

y^Voi..iii. ' . :v' " .. ' 



it v/itrfall ttitdjsr the 
[[[’^pctwcr t)f the g^tral vifitw tp jud^eof 
the le^tal property in the one calc, and 
the equitable in the other; becaufe by 
giving dn truft for the college generally, 

. and neither creating a dlfUr.^ viliuir, nor 
a fpetial ttuft, the donor has by plain 
implicaiion intended, it Ihould fall under 
' the general ftatutes and rules of the col- 
■ Jege, and be jreguJated with the reft of 


tbeif ptop^ty: but where a diftln^l vi- 
fitpr, is appointed, or a particular trull 
created, the intent of the donor or tef- 
taior mult , obferved. I^tde Jti&rnfy 
General ir, of, linrraajo Sthwlt 

z F^ff, 55*V 4tvti Senior Felioavn 

St. y'ohn'i College V. Toditiptau^ I Bufr, 
158. 'Jbe V. ^ke Majier and Fel- 

/o'li's rf St. Lmherine's Hall, 4 Me^ 
. 233 - 


Cafe 257. 


Cootttes vctfus filing (Sfid his IFiJe, ^^arch 2, 1747, 


■A fr: eman of 

ten years 
before his dea:h 
purchafed .1 
leafehold cftate 
fitt the term of 
■ forty years, in 
the juj.ic names 
nf i.jirill If -iHJ 
. bis wife : this is 
afrautlon the 


T H E plaintliT, foil of y^yhua Ccomes, an antient freeman 
of LfftiJrjn. brought hi.s bill for an account and fatisfac- 
tkm of the plaintiff'.s fhare of his father’s perfonal eftate, partly 
in his own tight and partly in liis filler Mary's, as orphans of the 
city of Lomhn. 

Mary died an infant and unmarried, and the plaintiff claims 
her lhaic .is her reprcfeiit.itive. 

. 72 /^"'* Coomei, ten year* before his di: 7 ith,p/orhafiel of/he vicar 
eudojn, at,d the tf St, Mar/ia's a leaf'hold tfn/e for /he term f fort)' years, in the 

wJSiaS'io ^ and being alio polleflld of 

tie (old aitd ap- Other perfon.-.l vflate, made hia wii), arjd thereby gives the plain* 
pUed ia the like tiff hiff orphanage p.irt, and likewife to his daughter Mary z 

cuffomary eftate, and dircas it to lemain in her. 
iKin’b cft«e. motheyr’s hands (now the wife of defendant Elllng) till her age 
of twenty-one or marriage, and then devifes all the reft and 
refidue of Jiis eftate to his.w'ii’c, defiring her to take the trouble 
and tnpence of mainraining, educating and providing for his 
daughter .^/.n*v>till fuch time as flie attain flie age of tvrenty-one 
or marriage, and appoints his wife executrix, 

Mr. Attorney General couufel for the plaintiff. 

The defendants feem to make a tjucftion by their anfwer, 
whether the orphanage part of the plaintiff’s filler, flie dying 
intellate, unmarried and under '21, Iutvjvcs to the phahttift her 
brother, or is to be divided between him and her mother. 

But ,as tliis has been fettled by many rcfolutions, and particu- 
Jjmly i« the cafe of Harvey verfus Dejhouverie, the 8\h oVAitgnf, 
*^ 735 * Lxird Talbot'$ time 130,) tiiat the orphanage part' 

and porfinn of an niphan of Lottdsn, dyiiig in his or her rnino- 
TCityjander ai, (if fuch orphan daughter fo deccafing be «n- 
^rnttried at the tisne of his of her deceafe)' by this cufoni of the 
wfy ought to coBie among his or her brbtiicrs or fifters by the 
fatter,, fueviving, iaS well advanced as not advanced in the lifts 
./ofUhe'fatlter,- thi^h the father of fuch orphan by his laft wjff 
othefw^fS. 4 %pfc of the fame, or die without a will, is fo 
; efear, fieVotad 

^ alfb, ii^lifted|for ftie plamtili^ norwitli^mdiiig Uterc was a 
! mother in 1739, yet in 

(and wl*o,{, 
aocotuit ) 
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, ms moincr in 173P1 y 

intitjed to his fifter^s orphanagei fhare/faud 

1^11^ a% hM never in her life-ume fettled any acce 

i'. lV if'' '‘’.l" ■ *v ' ^ 

M ' • *r .H. > * - , , • . .,1 . s A 



b the Hme of t^rd Chanecllor 


he is > »t bound by fhe a'"Ount allo’v^'d -it’» by hiffli fo 

l.ir ij It rrhtts Titter, bc' , t»ai*nmg unde her rights 
he ha-, i’ e fjme li ,erty to <> » t*it atcount, as (He would hare 
h i li ilic liul been living, lor there is no ground to fay it is a 
tl ited ate luut as to* her if on openi ig it with rcg nd to the 
h 1 :’r, It fiiould come out there is more due to her on account 
of hti lln>‘t ol her fither’s tftate, thit will flitw there was an 
tri Ol 1,1 th It aerount through iu% and then the plamtift is mtitled 
to be r lu vtd iiotvi I'hflanding h'S rekaie. 

II 1 ddled, m the Onid pi ire, tint the latfn claufc in the 
ivill, dtfmrKT the mother to tike tlit trouble an xputcfoi mam« 
lumnj:, tdu itiiig and providing fir his thughlcr till, (s*. 
flicw d the ti I toi’i iiitentioii that flie (iiould maintain ha out 
of her own poeV t, cfpecially as it immediately fo'lows the de- 
vile to the moihi^r ot the whok tcl’ ament iry part, it is impli> 
c tly intended that flie was thereout to iniintam her, and there¬ 
fore the mother is not mtitled to anv allowance for Maty’s 
miMitinince, do iths, bond nud education. 

lit 1,1,111 dm th lift p’nr, that the leifehold eftate m St. 
JUla * /iV Laniy ought to he deemed a part of the teftator’s cftaie, 
and d ie-> nor go to his wile by fuivivoilh p, ind that it is 
tqu dly a fraud unoii the cuftom i*, it hi Ind taken it to himfclf 
for lut, nmu, tci to the wife for life; for, as it is a |oint-te- 
nllc^, (1,0 IS i-, mudi intitlcd to the wholi by futiivorflup, as 
if It hid bucu limited to her in remainder only. 

Mr. N'el anil Mi. Clarity for the defenduits, infilled, th s is 
a iKW point, and that there is no inflanct of i cafe of thn kind 
bwloi,. upon the cuftom of London-y thil this was a purehafe 
jnife bj thL u '1 itor when in health, ai d tin y.ars befoie his 
deith, and tint his widow being made a joint purchafer with 
Inm, It wis an interell abfolutdy veiled in hv.r, and fuch an in- 
teuft tint he could not have difpofed of unlefs he had furvived 
hei, and tbtrefoie (lie docs not claim it as a gift now from her 
hulband, 1 > it by operation of hw, the jus acaefcindt, 

Lor» Chan* f’ i or, 

I am oi opmionj ih • account fittleJ between the phintifF, who 
was thii y vtirs of . >e it tint u nc, and the d f mt lus no- 
iher, ought to find and not be ui i ’ ’ i but laid he would 
giv,, hStity for my ot the pit" - to furJiaige and fdnfj, and 
diretlvd accordin ,!y. 

A a to ihi point of main'rnancc, I think it wis not tl c in¬ 
tention of tlie tellatur it fii luld come out of the pocket of the 
mother {i ), 

To teniain in her lands till the daughtir’s age i v.iHly-''*e or 
mat r rtqiy meant, as the mother is left executm, that fhc fliould 
not pay it till then. 

And if his intention was, that flic fliould keep tlic daughter’s 
cuftomary part and not pay it till the contingency happencil, then* 
he could not have it m his view that ihe bould pay inteiefl for 
It m tlie mean time. 


(l) Fide Sutler v, SutUry ante^Q* 

R r a 
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■ The orphanage 
' ihare, and not 
, ' the Ifgatory part, 
fiiAil pay 'he 
' char^** or a 
child’s funeral. 
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If a freeman 
■difpftfes of his 
property in fuch 
a manner as not 
(O-take place rill 
after hts death, 
it is, a fraud on 
the cuftom. 


Aiwlfc cannot, 
.during the cover* 
' tore, acquire any 
properly di.ftina 
Aop .theloA.- 


C A?'S'EH:■ , 

This clatife; at her ixpence^ is faid to he a qualification of 
the Icgacy^ to herfelf, and that he intended therefore the ftiotlier 
iliould maintain her. . 

Perfons cannot fpeak the whole at once; the teftator certainly 
meant maintenance in the firft inftance Ihould come out of tlie 
daughter's orphanage part, and if that was nut-fufficient, then. I, 
apprehend lie did intend the reft of her maintenance ftinuld 
have come out of the refuiuc of the legatory part. His Lordflup 
therefore dircSed the expenct of the filler’s maintenance, from 
the time of her father’s dc-irh to her own, to he p.iid out of the 
produce only of her capital of the orphanage pait, for the capital 
itfelf he faid could not be broke into. 

His Lordftjip aflrcd Mr. Recorder Strarey^ how the cuftom of 
Lsndciti is with regard to the funeral cxpenccs of a child of a 
freeman who dies after the father, whether they ought to be 
paid out of the legatory part of the teftator’s eftate, or the clilld’s 
orphanage fluire, 

Mr. Recorder faid he did not know that it had ever been 
fettled by the cuftom of London out of which fund it fliould be 
paid. 

l.Drd Chancellor faid, I tlnnl; it very juft, and rcafonable, the 
child’s orphanage fliare ftiouUl pay it; and divedded accordingly 
the mother Ihould be allowed what flie had expended in her 
daughter’s funeral out of her capital. 

\Yith regard to the leal'chold eftate bouglit by the teftator of 
the vicar of St. Martin's. 

I am of opinion, there cannot be a clearer cafe of a fraud on 
the cuftom. 

There are fevera! cafes of fraud on the cuftom of London^ tho’ 
not in fpecie with the prefent cafe (i): it has been held, if a 
freeman difpofes of his property in fuch.manner as not to take 
place till after hts death, it is a fraud on the cuftom. 

Here the freeman, poflefled of a perfoual eftate, lays out 
fome of it In a purchafe of a Icalchold eftate for the joint lives 
ofhimfelf and his wife. 

The confequence is, the hufband might have difpofed of the 
whole. 

It has been faid, if the wife furvives him, the moment he 
dies, this is to be taken out of his perfonal eftate ; for that it 
does not come to her by the gift of die hufband, but by opera¬ 
tion of law, the /W accrcfcevdi. 

And yet it inuft be allowed, that in his life-time he had equal 
power to dxfpofe of it as any other part of his perfonal eft.itc; for 
the wife cannot Uluring the coverture acquire any property dif- 
tin&. from the hulband. 

Suppofe Jopud^ Coonm h.id taken the leafchold eftate for Jiim- 
fclf and one of hia children, it had been a gift as to a moiety 
only; and as to tfie otlier moiety, it would be an advancement 
CO the child* nod tfiuft be brought into hotchpot. > ' 

- ' - > ' ’ . , .• 

Smithy, FtMimtymie 

Suppofc 
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Supper/’ he hfl'l taken it intirely in the name of hw vifr, 
then it wouhJ have been the e(i\te of the hufbmd, find he might 
Inv», diiji J cl of it u his life-ti nc i qu illy as now. 

In I 'td il the ^ift i-o th', v ife ha i licen made by the hufliand 
totMiflrcs, for th" fcpinte ufc of the wuV in n<*l ilion, this 
hive, b„cn of i dilLrcnt conhilc itioiijand 1 ihouM be iti- 
cHnid to think Iuth gilt was g od (i), bn: X will not give an ab* 
lol j ( pillion. 

Up 111 tiic whol», I think thv le ifc-liold < fl: i(t fo puichafed, nmft 
b^co iildsrtd pa tot / 'liiu Cocu, i’. perlon d tllitc. 

IJfulxccL d’lccted •{ to fold b-toit the Maderj and 
the m 'iiey oinotij fio o the f.»'c th itof to he ipplicd in like man¬ 
ner vtith th,. rill ot *'i< tcllito,’ n’’rfoiul tfl tc. 

11 j ciii '< It I the vii 10 v’i roird pirt ol tiie tulLomiry eftate, 
an I lio th* 1 fi lue of lIi, tiilnncntny jaif, afttr dtbt» 
ail I ^.,11 Its, to Ik TctaiiKd by tht, dttwii hnt /.// i; and his 
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A 1 1 Ti t» the ’“'■nimihr of the otphinip'i pnt, h< d.cbrcd 
tilt p nil ill to 1 1 1 iiitlul to ont thiu' 111 1 1 oM I ri’^hi, iiul ihe 
o In ' 1 ^ i • 1 ’■ij.hi tf luo filler, .and d’ltv^nl .t to Ik paid to 
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P a mrtnp'’ b..t”ecn Rnhud ILaiiW and R. 5 .byarticU# 

j I't 'j, ’ni(K> p’LvioiH thereto, diudthc 15th ol 
< I )/(., 11 to ifiili ration of ont* thmtlmd pounds por-na/.tea 10 Uy 
i‘ » I } till 'c ctnemi t d with tmite's before Muhatl'- 


Oot 10*. o/, 4Jl 

iitxt tnfaing, to hy out two tlioufind pounds upon the hndC'md w 

fctcl h( fame 

i n h nil If for In , 1 id i<t<*r hit detfaff, M try In inh nded wilt f>i life, and a/ttr both ilit 1 de- 
t I tutnili t!> 1 1 , ard tht moiiiy arii>nt,irom luch 111 , to b uivided imong ibr uui upu of lie 

in K . Ill 1 1 la It'< 1, Luffiit rt at s X, or rtlirt fre^ utid to (ah it >ade till ont { ‘in iu*ttij!t U 
i y/yelit i u< juijihare wiMnxie accoidinti , iX iiu t us f iir Itib ihC only furv v ng si ild ditd 

II m iiteua but hid iruimdihi igt' ot zi, ihc abfdu ' proprit irofihiie eftiui, Viua el/ hiCiig 
i ir I, thuni a ti 1 .n nc r life time, and do ir dt to Ih w lltc intended the) Jhould b< to hueit J i it-tl 
• iiau, they Tiutt DC he J iu fuchand go to the iuir(i) 


(I) W here a perfon is abltilufeb' cn 
ti I'd tolijvcImdsaEffPcd tobepuic'ial 
ed, or money to anle from the Itle if 
Lndii, be miy elefl to hnvs "itbcr theonc 
Ol tiie other As to wl> it (hail ainouni to 
an eli*t.tion \i tliofc esfes, fee C*i -It/} r 
V. Bnkfiffttlf, 2 Pm* 297. /1 ::<•» v 5 w 
xcj,t p IP- >7* hd-aii/tv-i iUtUtJi y>^ 
Wni j P. 17 5 j?s it V. f ,t*f 1 
Shi* j, 5 Bio. Pat Cn ffxj Bi dJh 

V trVf, Aiih tig. iivt fPrit^b*, 1 
Bio i ha J(*ii> bO PuUnif v. CmI i>f 


dimfled m he laid out in the purchafrnf 
laid tc be tledo one x.i c>c,icimnndtr 
O' ‘r, in this tH c th* <*n int m tail, ard 
rem intierniat > cirdtcut it Ifutl 
r.itk n H» in > I* nl 11 dildbaj’gcd Cdf 
tbt ntad v Itothnit nntt 

} ut it Me rcTi 1 it in tail be a jim eiteny ^ 
tilt nit i» Iieceljarv to appl) mi tiie Ct'urfi 
ot cbT’ccry Vij/* .n v, Hu ha, tni'jf"'' 

V ;1 45'^ nn/t 418 (n wliail <;4fe* / 

c'Pit uior',4 di ittcd to he laid 


hij^i htbtd.tHf, bowUue money i* 
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purcbafe’ of landi to that valpc, to fcttV the fame u^od 
traft- for HkX^rd Braudk for life, and after his dteeafv, td 
Mary for life, and after both tl'-h dc-Lcafe*^, to the itfe oi fruf* 
tees and tlieir heir^, upon trufl, th^t the eftutc fo to b ' pur- 
chaf' d, after the deatlis of /Jniwrfaiui 37 .b; fold, and the 
naonics ariiing by fach fale divided among ad the cSdldrcn oi tJjc 
inarriage, .{bare and fiiarc alike, to the Tons at ar, and to 
the daughters at a i or marriage, pretnded nc file he made till :ns 
of the pares fiiall become payable \ and if all the tJiildrcn lhall die 
before any portions lhall become payable, then the eftatc lhall 
not be fold, but after the dcccafe of fuch children, the truflees 
and their heirs ftiall ftand feifed of the fame, in trufl for Rldhird 
and Mary, and the furvivor, and the heirs, executors, admini- 
ilralors and aftignsof fuch furvivor for ever. 

The marriage took eflc£l .and eleven hundred and fifty 
pounds v/as laid out foon after in tiic purcl'.afc of lands in the 
iiland of Thorney in Sufex, and fettkd to tlie ufes in the articles. 

Richard by his will diredfs hia executors lo purchafe lands 
of the full value he was obliged to pu.rchafe on hlc marriage, and 
fettle the fame on fuch perfcns, a for fuch ufes as he ought 
to have done, it being his intent that the marriage-agreemenf: 
ihould be performed. 

'Richard died the i/|tb cd Augnf, 1701, and a further pur.* 
chafe was made of a farm calk\l Rnymomh in Suffix, in trufl 
for the ufes in the marriage-articles ; Mary the wife of Rich^ 
ard, on the death of her hulband, entered upon both the cflatcs, 
and enjoyed them till her death, which I’appened the 18th of 
November, 1742: Elizabeth, the oidy furviving daughter by 
Richatd, died unmarried, and intcftaie, the 7th of December, 
1744, and the plaintiff her fiftcr, of the half blood, and next 
cf kin, hath taken out adrr.iniflration, and thereby become 
intitkd to the inteftate’s perl'onal eftate } and infifts, that the 
trufl eftates by virtue of the marriage-articles ought to be 
confidered in a court of equity, as perfonal ellate of Elhabdh, 
ihe having attained 21 years in the life-rime of her'mother, 
and that the cllates were never conveyed to Elizabeth, nor did 
file ever apply to the trullees for any convey'anee, nor did fiic do 
any whereby flic confidered the eftate as veal, and therefore 
the plauitiff has brought her bill, that the trufl: eftates may be 
fold, and the money be paid to her, and likewife the rents in 
> arrear fince ElhabeiRn death. 

The defendant' ' infifts, that as the trufl: 

eftates w,crc not fi^d by the truflees, and turned into money in 
the life of Eiiznbeth, and as Elizabeth did receive the rents of 
the eftsttes, from tl;^ death of her motlicr to her own death, the 
ought to be efmfidered as real, and not ag perfonal eftatc ; 
■6,^ therefore, om fire death “of infiffs, the eftates de¬ 

scended to him as |:er heir, on the part of the father, the dtfen- 
grandfathef,! being the only brother of Richard, th<i father ,, 

3 vas pmvtJd |n the c^fe, Aat Rlkaktii it^., 1728, let 
farm :to|ojie Lmdep, .upon Icsfe for the term of it 

v-.'yearst'' 



in the tliiie of Lord Chan'Ctllot llAitpwjcsi* ^St 

yean* and that he agreed to pay the yearly rent of 50/. to 
JhIfznJ/fth, her ht-iM ^nJ alltgns, for thtv firm, and ht d»d, iicm 
lime to time, pay £J/srd th ittoroiiif'lj, as the lame bttame due; 
andbdoitthf cxpirttion 01 the fuft tcrm,(ni the Hh.(iiDuimhitf 
t 719 » LiHiijji look a fu th 1 1 ife of tb l«rm fur ai at 

the 1 me lent, and \»iih tl i. t lu tl t >\ein its both on tht put of 
the Jailor and the leflee, and paid Lt Mihuh the rent fo long to ihe 
li\cd 

Mr. SJn to‘^ Gitietaf for the, plum IT, 

Tht q iLllion IS, Whedi r iliu u to be confideted as 1 ind or r -i 
money, tin. lur t, then it goes to the plaiiuift, the hilu of 
the htlf blood to I /izuli^h Bum 'V- 

Imh pendent of a 11 cI Jfio’i I /hith may Invc niid*, el irly 
it lb monty , ind if linil is dirccUd by iiiirrngc aiu ^ i to be 
tuintd into mouty, in tliia eoait tis to be eonud^red a^ p iloiid 
tit ite. 

In the c ife of G t vei lus (?//. L/ f i), aft r 7 * /«/y t( rin, t *71 
a lum of minev, by arueleo p. \ious to tht nurriigt, \ » 
a^u cd to be laid out in the purth ife of 1 tn N in Gttni ht i tuiy 
Cl ,n 1 nit ehureh, eollegt, or other reiie* ibie It U<, iiitl tt* be 
lettl i to j nrtu 'll ir al », the 111 li iiitati 11 to the liulL u d md 
his h us. 

J he money wi" nor imcfttd in the parch ife of iny fiee- 
In ’ 1 , orleifihold hntls, but rt mined in niuiiiy to tii<. di 1 h 
ol tliv. hulbaiid, and m ht / i’ imdt tu th li id Ch neeUor 
held, 1* 1 at tlie tune ot hu dc 1 li 11 It lod m tqmty is it did 
11 tilt rttehb, (i»h r to bi. hit rnjf in net hold in It il hold, ind 
tlnrtfou thi cdiit mil ciH it om or the tih r, a tirdiiig to 
the luU .1 cq nty, tint -wh't ib igrted to Ik do 1 mull be 
eoiiluhred isotue, aid d ehrcdtint th nioiivy ought to be 
1 iitl cut in Uu purehde 01 luuUoi inheutiiue, or m chuieh, 

Ut. 

In the prefint cilc, ^ mule m tUflttn^ and therefore 
at lur deith It Itiod inequity as it did in Ui nfKlis, an 1 as it 
wisth'ri dirciltd to be turned into peifoiial eitate, muft be 
ton fide led as fuih. 

Ik then tited the cafe of Iawui vcifus Sj^vra), t P. JFmu 
172 vhi-rc, by aitiJcs boloit iniTmigi,, the hulbind 'igreid 
to uld 700/. to tlie wilo’b poition 01700/. and the ieeuiitii s 
for th b money were- agreed to b nivi lied m hud, ind the hit 
lem iiiulcr was to the hufb ind uul his i ts , 25c /. el t u money 
V lo » died m by the hulband, and lUeiwiid plicid our bi hun 
on adi ’ertnt truft, and d thred tobi t» hnn, h i exeeuto b d 
adniimllratir>, this Lord Htrcont hv d to be an iltwrat n if 
thcmtuie of It, and ilm ir fli dl be t ikcn to be pvilonil eft u, 
fince the huibaiulh diclaiing tht tnill tains ixceutot fitiiis 
tantamount with hi& h«vmg declared that it Ihould not lo to hts 
heir. 

flcre, by the diricflian of thelmn'ind Kt h'd af» 

Ur his and his life's death, the iiulletb ajrc to tarn it into 
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. CuABTRfeE r: tnoncf to be-divided among the cliildrcn of the marriage, and 
SftAMELs. f],£5-e{ore what is agreed to be done, muft be confidcred as 
cior.c. 

£ <583 3 fccond qucfticn is, V/l.cthcr Er,zohethy the only fur- 

-viving child of the marriage, did any ad. to declare her tiedlion it 
fhould continue land. 

It has been infflcd by the dcfcn<^antin the anfwer, that fhc 
has dor.e it iiy letting R.iynctuii, funn upon t’-o {li.ierent Icaf- 
cs, one for ii, and the other fer '* t < -.xr,y and dv rciiy re¬ 
fer ved a rack-rent of 5c/. a you 10 hericlf, Itr bc'.rs nr.d 
c[f;pts^ 

Ihcrc i.j no colour to fay fiie ha.s made an ckdicn by this 
means, and very extrnottiinary fhc fhould make a leafe whiift 
tiic Tiunhcr was living, who does not appear to have joined ; 
but fiippofing it to be a kafe made after the rrothcr’s death, 
here is no fine taken, the value in no rcfpedl: Icfilncd, nor 
does the nTcrvation ttj her hcir.s and afijgrs at all hittder the 
fnlc; for if the had fialcl It, the pinrhafiir is her afiignec, and 
takes as fuch, and therefore as Ihe has done nothing one way 
or the other, and left it without any aft to declare her elec¬ 
tion, it will not niter the natu'rc of it, but contimtes mo¬ 
ney according to the autliorities cited and mult go to the 
plaintiff. 

Mr. Wilhraham of the fame fide. 

The huffand who had an ablolitic povs'cr over the 20co/. 
orders it to be invefted in lands to the ufc of himfelf fur life, 
and to the wife for life, and then dircft.s, on the death of the 


furvivor of hufbasid and wife, that it fi'iould be (notwithllancltng 
the cflate in lands for thtir lives) turned into money to be divided 
amor.g the children. 

If the article? arc !o he carried into cncculio;-!, according to the 
letter of tl.cm, then clearly the land ought to be fold, for where- 
tver it is agreed to be fold, or direfted to be fold, this court will 
look upcm it as money. 

The fatiier and moihtr might apprehend it wculd he inccn- 
venlcat to let chiiriren be tenants in common of land, and as 
liorc was a child of a former venter, it might be dune with a 
view of giving her a c’lancc of coming in for afliarc. 

In J%ughh verfus Bully 2 P.IVms. 321. “The plair.tifi'’s 

fatlicr deviled lands to tnu'lccs in fee, in trufl to apply the 
“profits, till fale, fin- the benefit of all his four children, and 


the furvivors and utrvivor of tfiem equally; and on further 
“ t'.ufi, that as iocni as the truflees fiiall fee ncccffrry for 
“ the benefit of the children, they fnould fell the premiffes, 
^ ** and ajvply the mcncy for the bcriclit of the four chil- 

f j ** (Iren eque.lly, to be paid at 21, or marriage. A, the el- 
“ deff 0/ the four, chi Wren attained 21, and married, and 
“died witliout Ifibc, inttftate, leaving a wife: the court de- 
** creed, the ,knds being in all events devifed to be fold, 
“ though the time for fait was left to the executors, was per- 


“ fonal efiiatc, and A*'s witkivi' muff have a moiety of AJs 
« Iharc,’* 


So 
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Ko that it was determined to be perfonal eflale, bccaufe it was C«a8t*»* y. 
fo declared by the perfon who had the original power. *ambi8, 

'Fhi* f}uc{lion j*;, Wlietlicr any thing has been done by 
ztibeth either in the life-time of the mother, or in her 

own, to (hew her cleiflton that it Ihould be real eftate ? 

The granting the leafes in the motlier's life-time fliews no 
more than flu; intended to make- t))e. I'cfl: of the land; (he en- 
jo;,ecl the lands for two years after her mother’s death, and if 
ihe had intended to fell them, could not hare done more for ■* 

the advantage of felling them, than letting them out on a rack- 
rent, and th'^refore this fndl is of no avail to flicw her inr 
tension to mr.ke it real eftate, and if fo, then tlse articles 
ought to be fpecifically performed; and the court will not be 
avtn le th.u it fhould fall into the hsinds of the plaintiff, a fitter 
of rlif half blood, rather fhstst to the defendant, a remote relation, 
who happens; to be heir at law, 

Mr. Atloiiu'y General cnunfel for the defendant. 

Elizabeih, in 1728, made a leafe for 11 years, and in 17^9, 
for 2 i years, of this farm, and referved a rent of 50/ a year, 
payable to her, her jselrs and afligns, a covenant on the part of 
tenant to pay it to her, her licirs and afligns, a provifo if the 
rent ffiould be in arrear, that fbe might re-enter, and hold to 
her, her heirs and afligns, and covenants likewife, on the part of 
herfelf, her heirs and affigns, to perform the fcveral intents and 
purpofes of the Icafr. 

The general quettion is. Whether this is, or Is not, to be con- 
fldered as perfonal eftate 

'J'hcrc is no dil'pute but EHznbeth had the equitable abfoiute 
property, but fays, the plaintifi', tliough Ihe enjoyed it as a real 
efrate, yet as there is nothing done to (hew her intention or in- 
dinatinn, it fliould be confulcred as real eftate, it ought to go 
according to tlie dlredlion of the articles. 

It is not natural to fuppofc the parties to the articles fliould 
mean to ccjurcrt it into perfonal eftate, where it was not at all 
JxcefTary, or of any advantage to the child, it fhould be cen¬ 
ter ted info money. 

Thcmofl material queflion is, whether it docs not appear on [ 68^ ] 
all the civcuftanccs of the cafe, it was her intention to confidcr 
this as her real eftate, and if fo, the court wilf not alter that 
merely becaufc the original truft was to turn it into money, and 
merely too to make it from the heir at law' ? 

.■\dls, as well as w'ords, will declare the intention, Jicr giving 
riceipts for rents, asS the rents of real eftate, and as fhc has 
llionght proper to receive it from a tenant of real eftait, fhedoes 
not confequentiy receive it as money, but confiders it as lier 
real eftate. 

The piaintifT claims it merely as her perfonal rcprefcnlativc, 
and not undpr the articles. 

It is objedied, fhe has not applied to the truftccs for poff^fTion 
of the lands. 

Bat- 
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CAS^fS Argnc(! and Determined 

Dut wlnt fhf Ims donp u Ihongcr, foi ihc h.’o m oppofition tc^ 
them taken the polLhi n., 

Mr. Nvei oi the lime fuie. 

'I’his court does not lonfulcr abfolutcly money to be I n 1 out iit 
Iind, ai> kind, or land t) be tinned into tiioncvi as uu, ,i i- 
kl!>iti8 confiftcnt ■viitli the paipok‘ t< i ubteh the lit' s i - 
tended to bt fold } f*r, on the othci h u ), iUi viluch tl v nuuicy 
16 to he invelKd in land. 

As to thearticLs the •nfthv. ,dii cM tiih 1 ' i r n J 

hut for the eifc of tluir cniUren, tic tout i ^ v ti i it 
in view to turn it into mom v. 

Prmuiltd nt f h h mnh ti I out ^ T 'I I *• \ 'K 

'I her ''o’’c, if ihni »L did not i j, , < ^ i i *’ 

to tuin ihc clt l^ nifo moiu <, i » ) j i < i 

become due, ilv.n tii.. d.a uolin l i < i o < n. J .is 

pi iloind til 'U. 

ill tin t I Oi f Vv.ihi'i Bui ^ i ' i/ p 

dilpu V. \i n bitvt nil ‘ m ti\t i( p Im il 
eltnc, n 1 1 1 I t I w I OI I il 

to In 1 1 d Oli£ 3 1 1 niu i > > i ’ m i f ! u , t i' ^ • « i lit* , 

ail ji no iflu', tlu lol 'h diln I n ’ i u , In , ’ » r the 

d ih \i 1 h 31 111 ii, ^ It I t It i /, 

thv. r itirt Ik! i, r t ijULiii aeon iiind t' ri ht i f i t'ud 

p r*oM, tlu dtilu »s ol ti (. htid cl li j 111 ! 11 tb Jc , b ir 
. it \\ !•> b t ' ..ill- ptihiiiil 'lull j 31 unc, .hey 
flnmld be u id, nd eh t nurid K ope n tin che n I'ln c'tdv , 
th r is p< pn tenet in ilu pultntent tih n ‘ */'/'(\ i 11 u'» 
a 1 / <' In ticn it fliould in tui i <i » it i ^ , -m’ 11 i* ^ cifc 
ol I 'in I’ld < * f 1 I ' f ^ Il . 173 . Lf <i 

It tt / j ii 1 , in dl t It s \ Iiiit n 1 t n .n 11 j^. t ill In- 
t A'Xt .»u ex eUtC ui J in hen, t' 1 1 c j Ih lU i j 11 ^. \ 1 . e tl 
pi« 111 lUO, 

'1 lie enjoyment Ol nhi 1' ’it wer otcr it ni ilia^ 

fpt It, toiindenn/it iliid, t inn’’’! n evidtui of hei m- 
lentK ii, l^ t It flioi It not In tiniivd 1 mo tt, 

It would lx \ i\v\ti iT iri\*i i , tut! Iitirfl mH K 
tlx ou|* in n t, c L lO ’) 1 1 ! 3 -1 T' h t t c vi 1 n "i lie le ih 

to null t go I th piiip/ I I ui ii(i. III ’ c 11 »* flioii i 

tiotln t’le o'j tl It t ■> iiiV I 111 u 1 ivi iheiii, but dioul! ^o to 
hei p rfou. ’ ’ " t t. 

All the eiuun ilii t s put p.p " 11 fi »\vtl t part^, 

who 1 ,dajt)\tv., Ml It'*!' lUl et> 1 tu.c s 1 1 id. 

Anlthou^hil ’ r’et m 1 * h Ittn tilled c' * mf nI ition, 
hetamiot lx ti iii hu 1 tii Miu 1 ^ 1 ', vntn h 1 c'ntcil) in the 
n III line if / / . ii't' piit. ihe, article , ao he x a j^ia’iitfon 
oi hij I rot’ tr. 

I oftij H\Nt I' ^ on. 

Tins 11 a ijuefbon bi Iti'cn 1 peifoiil rtpi'fetna^nc ard an 
hen athiw, (oteumiig ipupi-ity \ huh at pnfeni is tAiilingas 
It a) C.tati . 


It 



in ihe/TCime of Lord diancdlor HAROWiCKg. 6 ^^ 

ti lias been contended ^on the fide of the plaintiff, that this ^g*®^****' 
\vh:ch is now real eflatc, and itanding in truftces' names, is to 
change its tiature, and to be confidcred as perfonal eftatc. 

■ general queftion is, whether it is to be eonfidered as 

l.iud or money ? and this will depend on tw'o queltions f 
■\ 7 !ietlK,r on the nature of the trail in the articles independant 
of anv clcclhni by it ougltt to be conlidered as land or 

niojK'v i VM^siuHy^ vVlitther FJmaL'ih has Ihcwn any intention it 
lliOuK' l)c Lept ; real eftatc ? 

'L’o be fu'c, it cannot be faid to be a clear cafe, but on the 
face of the ani'-lcs one of the wevkeil in which a perfonal repre- 
fentativc could come into this court, to turn it into money. 

The trail under the articles is, “ tint the t’flatc, fo to be 
“ purchafed after the deaths of Rirhard and Muy, be fold, 

“ and the menics avihny; by fuch f:i!c divided among ail the 
‘‘ chiUhen of tl c maniape, ihaie and fliare alike, to the fons [ (Jgj 
at twenty-one, and to tltC daughters ai twenty-one or mar- 
** rlago, p' ividcd no fale he made iiil cm of the fuarcs hcccmc 

it is truly obferved, that thf* confracling parties fuppof d there 
rdglit be more chi'tlrcn than one of this marringe, and confe- 
qiiently more cotivcnlent, if fcveral, to ; ’kc their portions as 
money, fur the jrrovifion being final!, it might be wanted to fet 
tlafin up in trade, ^'’c. 

K( thii;g is faid of a folc chil,l, bnt only that it ftiould be di- 
vid. d am-'Mig the ehlldren, and by turiiing it into money might 
be done whfi more cafe; bnt to haxe uirctled a ctimpuliovy fale 
upon owe; ciiild, would have been a preiiy frivolous dircclioii of 
a par nt. 

'i'ltC provifo is not, till the money arihng by Talc ftiould become 
pryahle, hut tmlii' cr.e cf the Jlw es hecsiue pn^nblc \ which is ftill 
pioceeditig as tf tin; wdioic was not to go to one. 

And tlie very laic clauie is, if nil the children fosuld dk before 
any p'n tions /hall bct-ivae paynuky “ iheii the eftatc ftial! not be fold ; 

“ but after the dcecafc ef fwh ch'.ldrs;: tlc' truftecs and their heirs 
(hall (land feiftd of the fame in truft for ll,chard and Metry^ 
and the furvivor, and the heirs, cxccuttis, admhdllrators and 
afiigtis of fuch lui'vivor for ever.’* 

iSo that taking the conilnudion of the declaration of truft to¬ 
gether, the contrailing parties feem to have had in view the cafe 
of fcveral childrtii; but the obfervations t have made are not de- 
cillve, beeaufe they do not abfolutely detetermine there ihould 
lie no faie if one cliild, thovigh they have weight fo far that the 
cafe in which they dirctflcd a laic has not happened. 

The fecond qnellion is, as to the elcxSlion of Fdhzedyeth tfic 
daughter, w'hcthcr there be atiy evidence in the cafe of her 
elefling to keep this as land ? 

It mull be allowed equity follows the contrafts of parties, in 
order to preferve tlteir intent, by carrying it inm execution, and 
d'“pcrid& on this principle, that what has been agreed to be done 
for valuable' confidcratioti i^ confidercd as cione, and holds in 
every cafe except iu dower': and thevefote wdicre- money is to 

be 
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CASES ArguctJ antJ DeJafnJinedE 

be laitf oat in land, there the court wall imkc at Invc the pro¬ 
perty of land ; the fame rule Undb to be cc averted into mo¬ 
ney. 

No cleflion could determine tlac qucflion as to thofe ii tim¬ 
ing under the truft, but <fo to thoie only who el tarn di> voitaa- 
teers. 

The father Jtichmd Brom^h died an a 701, tl c noihtr m 174'’, 
and being ndiared to onciliald, iniafl dej il 1 i )> mi iter 
a£ts, Ihc dad not die till 1744, nad lii rcfi e t j il i 11 jut gang, 
ri flic was turned of 40. 

She on the mother’s dtith entered on * r l»nd, id Oom tl at 
time coiitinuvd an pofltflaon for tvo . n r i< n i at , 
made no np] 1 cnti-^ 1 to triilies to n, ht a 1 il 

agnuift them to ftli, thota li fht I i a ai 1 < > 

Icll, and, a> cj’iy fjite It tjl^ migl t 1 i. d I 1 1 ’ n , 

^nd bound the tiulke . 

but tlicri as fid] fon (Inn r moat in ^ , it r ih ! 'c 

in l7‘>o. of the lands, ving i rt 1 ht litia , a d 

likcaailcii 1770, w.th'helaiK rtft \nrioi'. 

i ha h th been iiifilted to b a lunliei fl lO fltw fla,. ap- 
proattl ol its continuing as lind 

Il wi. ob)edi d, the 1 nf s ere niidt n the 1 < * 1 f i d e 
rpoU) r, wlo hid n< r Iif in ihe e ut, I tht < l 11 ij 

nc*, wit her flie had a rit 1 t to 11 o ' hut a I’l 1 this 

docs liOt .mouiit to ">11 i^jroj 1*^1011 ti il f^iinu;^^ ajit.! 
eft at . 

I f ad (lie any a nd t to m i 1 e a” ck * on a*- *-1 f a ta one fit r tin' 
dcaiaoftle f-** 11, as fbe w ii tl r onti rhi Kit' 1 111 
I ma of op’ lion tn t fi t 1 ad a a ’ t t el tl t a th •■11 ah • 

mothi-i’s. hfe, n d th t 1’ t ! I i t 1 a iio aha < ut to 

con Tc't’ '' f lilt lo f" 1 hi a \t'‘ n 1 r 1 <r I t (1 , t'’ 1 i 

th’ ' 0**1^^ It e-tmi , n I 1 ji a h ilu 1 a I a' 1 1 * , jt» 

fl id 01 doing tin. Il t mikts’tieo oi me luitl , itn.’vinj nn* 
to ht 1, /> s it ] f s 

C'^n tl r b i 11 11 ^ 1 tv < 11 (t fn 11 1 av 1 ta n *i n c 

titiu It 1. ie d t dau, tuin tl i Hk 1 tl 1 o d I t 1 n t i nil e 

good this It afe *' 

h hi' 1 etn la 1, ll i truf «ts in aar ii t c f 1 vi 1 I r * ’ tn 

rt'* I e al atn , itad 11 h li .t i \ ! d , 11 * ^t.t ii t ti as 

aknudltle. pclkfli( , '’i a g’fnts i' 1< s of tlae I nt , iml it 
w s ivtiy miu-iid thfiiviton ol ale tkknd nt’ c a li 1 \ h 
rt f rd to the 1 en’s lemg liable to t ion on the p rt of t e 
Iclice. 

'lie nfc of T * "fv ’ f a fus S '•t cj ( () in one pnrt of at as 1 v(l t r 
foi tht deiendvrat, lit “ the 11 tack (1 id Ltud H t ; j hue i 1 
** tqanty thaiagcd the nat.’ic of tie ronej, and tuai td at as t 
** wt»e into land ; and tliercftic, as to fo much of the 1 }oo/. 
« as IS fubl'liiing ti, ®n the ktunti-s on whiih it w.s on mnllv 

placed, of on anj ^tht 1 it* inilits fi/tie m vtw it j i t a * bttn 
at oiipht Jo k confidercd . ir d e i ate. 

'‘iliis c' uih ^ .r \ uie the t'patfiion ita a tcurt of juf- 
r tiua .cans coin heir <it 1>M. 

(i)/’ f C 



in the Time of Lor4 Chancellor HaudwIckb* 

But wh<it ure docs Lord Harrourt make of the words Eweu- 
tjt t a' i A im^^tiJiraLrs in ih vt c<ifc ? why, fays he, as to the 
“ a;a/, of tlu 14 o/. whuh wis cillcd in by the hufband, and 
“ ifrcrwauU phi-el out on fn-unues on i diflbrcnt trull, that 
“ Hull be lakcn to be perf mal ellate , foi plating it out thu>, 
“ 1 t U* to be ail shtr unn of the nature of it, fince the 
hu'^)^lul’^ d i.lnnii'' iln, trull to hn txm/toiSf and adtuinjitators 
funTj tan'-imount wuh hif» humg declared it tliat iliould not 
** g > to Iuj 1a 1 ” 

h ^ ho f i thit gns In thr* preft-nt cafe, the hufband there 
CO lid nor it> o h iwifi, thin dee!ire the tiull to his cvecutors 
an 1 letin u tijeO'^b, and y t thv, court held, that it 11 ould not go 
i) Ins heir. 

Here Z./ i rh^!> lef re'd tohir, her heirs and ilTigns, and fiiJ 

I I’u’ pi lint ’’ tJi ' ! ihe could not d) othcrwilv, indvtry 

til ^h coal Inn, idr,th(>u'hfliecou 1 da()tic<ei\eothcr- 
VI !l , th le IN < <{ nil i j 1 P! the priLnt t i^e to hold u a< liei 

II tent ir ll i II 1 ) t j ' > i, . s in Z, / r ^ \ tifus S 7tr ], to the 

i Ltii), 111 this \ I’l b 1 iHvicnt to deteiin c the qucih n 
1 I 1 It’ ’ pr f ntitivc oi the p mo 1 d cdaic ind t In , 

I 1 It s 1 irulv lit! I»y I oitl Mac! Jt '/, U his b en the 
lid <ji i le c >111 1 t j gUv the. tuin U the Ic-L in ia/our of the 
he . 

An 1 ’e e**!! M T h 1 1 it Iind, ind thr «hf,>]ute proprietor 
^oik It i lind, an I 11 I i Is to ihew flic 1 ite id I it ilionid be 

( lu I I as r lUP , I fl li conh i i it a ln..h , and iheic* 

i jic the bill be thfiuPk 1, bat wnhojt colls. 


C /i verfus G ryt an ' Jf' ^f an I oi'n t, ils Suond Seal^ MnhuL 

ii.i 'Inm 17 

T ]T E b 11 was broildit irmift the d feiidint G'l;// for i 
firiJifure, ml i im'l iliw dJer.diit ty ht for a dii 
coveiv ul In. jiuuiiil r n • on the inoug'^cl piwimfles., ind for 
dJnery a mo ety of th eiLic lu poieihoii of the dciuidant 
Wn)t to the p‘ null I 

Mr. IV It by Ins infwer infifled on i prior incumbrince up¬ 
on Giiyn\ I It III, and t ainu d to oe teninr 0/ tl i cuitcfy of the 
whole cilate , and dut us fon had the iec uiui-r an old fe<tlc- 
nient. 

/'t the hesiinp of die ciu'*^, Lord Chin cllor decreed that 
C’'a\n flioiiUl iidcain 01 lliiu. nr clof d, and dut the confider- 
atioii of the mxrtvis m Cj iwH;! "1, bet vecn the plaintiff and the 
defendant fliould be refeivcd till aftci the inofter made 

Ills report in rdifiun t > Giv^n, 

The Mafler repoi ted the defend iiit had not redeemed 
the pUmtid by the time limited, and tfiat report was con* 
hrmed. 

The pi lintifF, inftead of fetting down the caufe upon the equi¬ 
ty referved between him and the JeLudont Ivtghi^ applies 

nov 


CiiA«rit*Kv. * 

BA*ii»i.c* 


Lord 

ill Id fit i it wu 
till. 1 uk of ibe 
iiuti logivetha 
tun of thi fcola 
>q kvuur of tlu 
hen. 


Cafe 259, 


Thf court «rlll 
no. dulurnine 
m«tLer!>inatiltti« 
maiv way up<tl» 
mo ion rliat hare 
b'-in ttrenwd 
br wtin pafMti, 
till «h?r Hbc 
tuaibir hat auOe 
hi. tfipotu 
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• T t • 

CA S E $ AtgaH tktermined 

> ^*».OwT». now bf motion for the delivery of the poflcinon of the moiety 
in mortgage in him. ■' 

J^ORD OhANCLLLOR, 

The com t, where they h ivc at the hearing of a raufe reftrv- 
edany of ilic matter-s in quclhon b_*tMeen the paints, tJl after 
the maffer has made his leport, v'ilJ not determine thofe n.a'rtrs 
in a fummary way upon motion, but tf e plainntl fl.ouul 
have fet it down in the ordinary tourit, ujion tJie equity it- 
ferved, ^ 

il receiver may if the plaintift’hid indeed moitd foi a receher, and had laid 

eMUMi^notmth- ® i’k tourt loi that purpofe, I would Inve 

landing the ie> granted the motioii iiotvv itbfl nid iig the rc-fervuion u'.dt^r the 
fervationof ail decKcj becauie iliis u>ould have been a meie provilional oi- 

^*^rer, for would not luve affcOlcd the qutltioii bwtwetn the 

this Is a rntre parties, 
jtovifional Older* 


Cafe a(>o. 


J/mynohT. MiJndmas Ttm, Nov. lo, 1748. 


The defendant 

fceing a prifoner Tl /TK. JFi/h'.i/ im novid that a bill of n\iv()r might he 
taken/ro I againfl; a defendant, a pi doner in J",/- 
crifling It would mr want of ,111 appearance, without the espi'nce of ienio\- 
»ot heurthe ^ ing him by hubios to.j ',j to the F/uf and bringing him into couit, 
inovinj him by the demand agui.ll liim by the bill \xas fo tiifling that it 
Miafemftt to would iiot bear the charge of the journey fiom F,tL. 

S)ie Flfet, It was 

moved, to five this tapcnce, that foi want of apjreti me the bill might bt uUn p,o tu,ftjl., the couK 
xefufed to doit ill this lummaiy way. , tnc tom 


Aftertlieaafor CoaM th nothing in thi, fummary 

ataicingpmcefs plaiiit'fi mult pi teed in the iduil nii rhod pomtcil 

la wuruof out by the 5th of th. pieiLm King, c. 2 ^. the a«El “ for mikin r 
Shiftpe1f*s'‘ “ in ^q«“y tlle'tual ap unit ptrlbns who ab- 

wta ab^adf * fcond aiid cannot be feixcd thcicwuli, or who ri'lufe to ap-. 

though for feme time af-^ r maLing this act iIkic 
itMteadedtT ^as a doubt whclhci it «.\{cnd«.d to utils of uvivor, wlieK dc* 
htUe of review, fendants rcfuled to apjic.v to fuch bill, yet it is ft tiled now 
ilSiiVtiirt 5 and thuclore you muR upon this occafion luxe 

dors, and thire- «courfe to the ordinary remedy (i), and his Iiordfliip denied the. 
fore the plaintiiF motion, 
suifthaverc' 

eourfo to the oidiaary remedy. 


(l) Fif/e HentJiffit v. 2 £ro. C'>a, Rf/>. i?-. 



!n the Time of Lorxl Chaiicel!(»: 


<^t 


mpop verfus Church ami others, Dec. 8, 1748. 


Cafe 2$i» 


S 0 2 Vcf 109 

A Morion was made far an injunflion upon the following ' 

cafe: The plainiifF was the refiduary legatee, and lur- JS.aretMuary 
viviiie executrix of her htifband, to whom Church and one 
Oiuen had given a joint bond tor p.ij'ment ot alum or money: qfkerbuftind, 
one of the obligors died, and tlie plaintiff was indebted towliwBC.aT^ 
upon her own private account to Oiucn who was become a ' 

bankrupt. dieJ, ang the 

” plaintifi' WM ■ ‘ 

indf’btpd <»n her own privat'* .''ecntint to 0, who ij a binfcrapt; the bill brcuglil ag.unA hb aflignevs Set , 
an injunction, and to fet 0(1 wh. t w.w bcv'cinc due to her as executrix aguinft the debt from hcifclf ti| 
the bar.krupt. Injunction denlui : for j> ludi a let off could noi hi: done at law, there is no initancc 
of it^ being allowed beic} tor cbc dibts are due i;i fiilTarent rights, and a 6’ti., z, doex not compni- 
licndit. 


'Die pl;iintin'’s bill thcn’f-''re was brought againft hi? elTig- 
nces for an i'ijuiiifuon, and to fet off what was duo to her as 
executiix, ff'e. ;‘.gainfl the debt due from hcrfolf to the bankrupt. 

Lord C/6,r/ire/.'w denied t!ie injuniSliont and as to the fft-o,T, faid, 
that it v. as adaiirted lliis could not be ilonc at law, nor did he 
know of anv like in/lance here: the debts are due in dilferent 
■rigliis: _ ./id?. 13. do.'s not 

coniprolifiid tins cufc ; nor is it within 5 Geo, 2, for preventing 
tin; comniitilng of frauds by bankrupts, for here mms no mutual 
crci'iit bi-rwecii tbe parties, and this matter had been determined 
the IbcoJid of yZ/'/vV i‘.\ parte Hope. 

If this couTt was to go into inquiries of tliis fort, an account 
•inufl be taken of tlic tcllator’s wlioit; efiate, till it was feen if 
there was a fin plus fo as tiioreoiu to make o fcL-off. 

Anotiier confcquencc would arife ; it is often doubtful whe¬ 
ther executors can take a refiduc, wliich night draw on infinite 
jcxpeuce if it lltouhi be allowed 01 in the like iiifiaiicgs. 


Jnonymous. Hilary Term, jan. liH, lyqS* Cafe 252 « 

A bout five years ago a bill was brought by feveral A defendant 
perfoTis claiming to be heirs at law to the Duke of Buck’‘ 
ingham-y the deiendatus likewife infilled on being heirs at law, ftance.andAftt 
and ilTucs were directed to try it: the pl.iintiirs were not found is after a decree 
to be heirs at law, but the defendants o.iiy, who have fet down Tn'Vhac * - 
the caufe upon the equity referved. esfe h« is ctinfi.; 

deredasanaidiorj . 

for till thenecounthtakenUis not known on vhUh Sde the i]unu 

Tlie plaintiffs now move to adjourn the caufe till the reprefcn? J ^ 

ti^tiifes of fome of the paities are brought before the court. . , 

Lord Chancellor faid, a defendant cannot revive but in one :; 

inftauce, and that is after a dtcxce to account, becaufe in that 

' , 



cafe a tlefcndant is confickred as an aiSor (i) for until the acr 
count is taken it is not known on whkh fide the balance lies j W 
even in a hill btoUg^t for an accouiit, till .he caufe is heard, if 
, there is an abatement, the. defendants cannot revive ; and there* 

fore it is the plaintifls only, who ought to t e thne arc proper 
parties; and if they have in this cafe ncglciSlcd to do it, and 
fhould be defective in this particular when the caufe comes on 
again, I iliall not let it (land over upon paying only the coils 
of the day, which is the; ufual method, but fhall difmifs their 
bill out of court with coda to be taxed. 

(,i) VitU Ksntv. Kent, Free. Cha I <77. cafe, I P. Wf263. 

Sl^el V. Ctk, 1 A^. 3. />/. 5. DunFi 


Cafe 263. Stiles verfus Cowper^ March 8, 1748. 

\ SirJ. C. lefsa T N 17.00 Sir John Co-tvpcr, the father of the defendant, who 
Ibuilaing leafe of iiititlcd to an undivided moiety of houfes u'ith Mr./ftv;- 

♦* Roil’, Li/icol/i^s Inn KkUs^ and by a private aef of 
Lifmk'thn parliament empowered to make partition, and to let out hio 
Fjilds tofK who on a buildini!; leaf; for fijety -one years made a Lafc of -part 

Je.»fe to the thcrcoi fv>r lixfy-onc years to Mr. Ward', reciting therein the 
, plaliuitf for the powcr given to him in the aft of pavliament of leafing, an., a Ji- 
berty to the iefiec to quit after the firit twenty years on giving 
bttiiithc houfe, proper notice. 

aiad lays out , /' 

5000?. for that purpofe, and pays the referved rent of 4ft/. to Sir y, C. till he Jitd. On hU 3 e.ith 
defendant bceaiiie ui'vhlcd as firft remainder stiaii in tail*, forlix years he thought proper to receive 
foot, and-then brings an cjfttmcnt, and recovers at-law I'o. vi.int ot the ufujl covenaats in the b-iilding 
, ieafe. The plaintiff broughilus hill t,.r an injunction, and to be quieted in poircHion. A new Uafe Ji~ 
d- nfied to^t cxeeuted with j'tsftr (i'einJUtt, ai,d tl/e fhiir-tip to L-Jd tbt prem'^'ts far the rttneihder of iht 


Mr. Ward, fome time before 1716, affigns over the Icafe to 
Hpjkim Stiles for the remainder of the term, wdio in tlie ye^r 
1716 rebuilds the houfc, and lays <-ut above 5000 /. for tliis pur- 
pofe, and conllantly pays the rent referved under the Icafc of 
^oL per atm, to Sir John Coioper till 1720, when the leflbr died, 
who was only tenant for'fife j and on his death the defendant, 
his ddeft foil, becamd intitlcd to it as the firil remainder-man, 
in tiail. 

From the year 1729 to 1755 the defendant thought proper to 
receive tlie rent^from Mr. Stilesf and tluring that time the tenant, 

, stt.his own expence, .built new ofitces. 

It appeared to the -court, upon reading the Icafe, tliat the co¬ 
venants uRiy in building Icafcs were not inferted here (2)* 

r (t) 'SeU^ FUc. 'tHe, Ikffee uf SimffiA; v. to the ufual conditions required by kaA 
tA'Kd, ! ing powers, andefpecially by the power 

the feye made purfoiint cont&incdia the aft oFprluiacnt. ' ■ 



die Ita of SM diimcelliof 



Can yevfviB Readf yunf li t^/^Q. Trinity Term, Cafe2(><?. 


T H E motion in this caufe was (ot an injunfiion on an 
oflfer to pay the money into court, for which the defendo 
ant’s aiiion at law is brought (i), pey,„^ 5,e 

t» one a;Ehgn««, 

tt not t difcharge, he ihould hate taken a receipt like wife from the cn affignee. Othemife a^ t» «a 
execute), becaufe the; have eacn a power over the teftacor's whole eftate, and coofi^ted w 
ftxfua,. 


Lord C^anceJlDT^ in giving his rt afons for continuing the in¬ 
junction, laid, he never knew any determination that a debtor 
fo a bankrupt’s eftate, paying the debt to one alTignce, and ttk- 
. ing his receipt would be a dilchargc; but if the aflignte did not 
bring tins fum to account, and was mfolvent, he t mb^cd whe¬ 
ther the debtor to the bankrupt eftite would not be li/blc to 
pay it over igain; though payment to one executor !<• 
good, becaufc they have each a power over the whole eftate of 
the teftator, and confidercd as diftinft perfons, yet iflignees oi 
bankrupts art in the niturcof truftccs and unLfs the debtor to 
bankrupt eftate had tikcn a rcci ipt irom the co-alEgnee, it in 
nof an ablolutc difchiigc. 


(l) The plaintiffs Hated, that they, 
as debrrrs tO i binkra^n, had brv ughc 
ttuit bill of interplead'*! agimft inc af 
itgnees of the b.*t,krupt, aiid the othei 
dt/cadantc, tho werehu cnditors Iwo 
of the aiTignei^ claimed the debt, a> 
finding in (heflau of thebinkiupt, 
ihe ether and ine led of thw de¬ 


fendants alleged, that the banferopt 
on'y atted as lor or agent for thetn^ 
and thei "Fore liLt wife iniifted upon the 
d<bt. /^fter the defendants had put le, 
tnen anltvers, the latter brought tbcur 
4 li m» .t law. The plaintilis now made 
the above motion, which was granted. 
Rg Lib A. 174S. fol. 4;,5. 


IJmih verfus Giuhlnnl^ nvl At drtv} andothets, Affignees rfthe Cafe Stfy. 
Jb/iUt and Eff At oj Wt fnotty a Jia/j,tupif verlus Gteenbankf 
ilearle a id otl /j, Ahy ^O, 

T HF end of the onginil bill was, that IF Utam Worths 4,5 iv*sael. 
Will, and the will 01 difpofition made by Mary U'mfnme^ Lord Haedvnek* 
in virtue tlicrcoS m ly b' confirmed i ad tftiblifl.t i by the decree 
of this court, and tint (ItCi tbani b, iiny tic compelled to exe- theiwacoort 
cute the truiU under will, and to account w th the plain- ofliworc^mty, 

tift>for the r„ d a id ptrfci al efta'’c of W ditam Worth atid Mary 
Wtnfm^fi d,<c -cd, and that if the defendant Maty WinfMore^ poweromrra 
the diuglitcr ot tl i tcfta‘ii\ Af/rry, makes out her title to aU or ««««exeextei 
any part of hci late raothci’s freehold, cQp\hold, or leafchcrfd 
eftates, that tlun ihe may either convey her right therein to the c'awd mJi« 
pi uiitiffj, ot elfc, that fo far as the value of the eftate fhatl 
extend, the fame ihall be taken by her in or towards fatisfai^ii juac, ^ 

^ the aifpufidon 

Mrs, Wadmrt in this tab hat atieiajtei te make, could net take piece* 
, 8 ' S 2 
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of the eight thoufand pounds dcviCed to her by the Wrlll of her 
mother, and that the plalntifls may be decreed an equivalent for 
the eight thoufand pounds, to the value of die fettled eftates. 

The end of the crols bill was, that the defendant Gteenhani 
may account with the plaintiffs for the pctfonal effate of Dorothy 
Price and Wtlhcm Worthy and for the rents and profits of fuch 
part of their freehold, copyhold and leafchold ellates, as ffiail 
appear to belong to the plaintiffs, and deliver the poflt ffion of 
the faid freeholds, copyholds and leafehoids to the plaintiffs, and 
that all other neceflary parties may join in conveying and furren- 
dering the fame to the plaintilFs, or as they fliall diic^« 

Wtllmtn WuifmorCi who was a tradefman in Worcejltti in 
Manh 1739 iutci married with Maiy Worthy the only child and 
heir of Do6lor Wtlltam IVoithy archdeacon of IVoiuJler^ vlo 
was veiy rich, without the knowledge or confent of her fathti, 
Mr» Winfnme being at that time upwards of forty years of age, 
and fhe not quite ffxtecn. 

The marriage was kept fccret for many months, and w hen 
it broke out, DoGor Worth was at firll gieaily cm iged at it, but 
14 infmote pretending that if the Do£lor would let him have four¬ 
teen hundred pounds, part of three thoufand pounds, his wilc^s 
portion, independent of her father, he would make a fuitable 
icttlcmtiit j Dot lor Wotih did accordingly pay the lum to him, 
and, m appeal ti tt, was i^concdcd to him , but Doctor Woith 
ddcovciing loon -H>.r a Inud intended on him by IVt ijmoie^ and 
nofettkment mitlc, fl’cwtd an utter avtifion to him, and would 
Sitver be rcconLi!«.d to him afterwards. 

Wtnjthoie bt.rgm inl<U<nt circmnllancts, a Ccinmlflion of 
bankruptcy iffutd againil him, the 3d ul Jlluuh 1740, and 
Juhnfin and others wcic chofcii afligi tes. 

On the ad of Jum iv-ti hi* wife svio broupht to bed of a 
daughter, the difcndaiit AUtty fViufnijtij .nul atterwards Mr. 
Whtftmre proving an unkind l.ulbaiid, lJ«e withdrew fiom him 
in Decunbtr 1741, undtr the influeiKe and pcrfuafion of her 
father, who on thofe urms betame rttoptiltd to her. 

InAugt/Ji 1742 Doifioi ll'oith died, but befon his death he 
made Iu-> will, dated the 5th cf the lame Ai and tlicrtby 
dtvifed “alibis fieehold, copyhoM, end ital rftates, w'hatlo- 
•* ever and whcreloextr, and .ill his ltifcht>l(' effate to 7 /'&w/aiid 
Gteenhanly their hens, executors, ailniindlraturs and afligns, 
** upon trull, that they ffiould apply ihc it ms, illui s and prohts 
thtreof, to and for the fete and /',pi,ait uft oj 1 \ duxtphta Mai)', 
** wft cf Wilbam Winlino’t, dmii^ f i hj , t^d n ler dtfpofaly 
titid not to beJttLjtB to the dibU^pcnief or tcnti W oj hrfatd huf- 
** bandy but that her recetpty notnviilfnndn \f ht t.oocrtitre^ Jhould 
** he i^eAual for the fame^ and upon Ju%t}>.i tiijl that iheyfhouli 
« penult at AJt ffci Hs fad d lugl '‘er, by at y th ed 01 wi iting to be by 
** her/xcadidf in the ptejeme if iLiee or mote atdiblt •wituefjes 
(uAHvnJflanding Itr ni%<itture) to divilt and bequeath ait 
** lus fid fieehold^ dop\HlJ and itajthtid fatny to fuib perjon and 
** pet out m hti fid dang} ter Jhould ihnl fy Jie haivg a partim 
**ruUu tegmd to hu foot rdcdiAii ,h CoinwalU 


"All 



in the of Lord Chancc&or Hiftowzctl. ^gf 

•* Ail the left and refidue of his goods, chattels, and |>eribna) 

** eftatc, af*er payment of his debts, legacies and funeral e)t- ** "***•• 
pencfs, he gave to and Gretnbanht in tfttft fir hi, 

** (iai r, and for hr fepatate ups and djfpofadt mnd notfuiyeSk 
“ the debts,, poimr or eontroul of her httjhand'f and of his wU) 
appointed Wood and Gnenoanh exetufors* 

On the 24th of Decesnhtr 1742, Mrs. Winfmore d\eA at 
gat<y in Satiny where flie hid, ever Hnce her leaving her huiband 
as afo-e<nd, lived feparate, but before her death, Ihe, in pur- 
fuan*.c of th** power given to her by her fathcr^s will, did on tlio 
i6ih ol O^ohr 1742, duly execute litr power of appointment 
and difpoQtion dcleg ited to her by her father’s will, over hi$ 
whole re *1 and perfon d eftite, by a writing figned and fealtd m 
the prefence of thiee witnefles, and in the form of her laft will 
and tefla ntnt, “ whereby (he gave and bequeathed to her daugh> 
ter Mivy Wmfmoie o i* hundred pounds a year, until the age 
“ of ten years, and aitf r, the further fum of fifty pounds a year 
tilldhe attniis the age of twenty-one; the faid funs to he 
** pltid by her executors for the edutation and tnatnttnance of her Jatd 
** d ,qhter olco dtn% to thtr drferetton ” She alfo gave and dc- 
yif d *• to her fjid daughter 8000/. to he paid her v/ben fie 
'^fioall attain the age of Homty-one yean \ hut if herfatd daughter 
**findd die btfoie the fiid ’iLithout iffiie living at bir deaths 
then /he biqti *hd th fvj 8vjoo /. to hT coufnst Henry Worth, 

Efquire, aW Francis Hea’-le, Efquire, to he equally divided be» 

** tvsunthem and iftei giving fcvcnl other legacies, charges all 
*' her rc il aud pcrfonal eftate which (he was intitlcd unto by 
virtue of her fauhei’s will, with the payment thereof, and ap- 
“ pointe 1 Gnetihanlt idc ]Oint executors, guardians and truftees 
to her daughter till twenty-one; and all ihe rejly reftdm ati<f 
** itinundei if hr real and p,.rfjnal ejlnte, whuh fie nvas intithd 

u itOy 01 inltiejltd in, Jl^e gavt and dtxnfed to the plaintiffs^ their £ J 
le r, e\imu% i ani ad u t fiatofs, fir ever, as tenants in tom- 
** hivi, and not ns joint-ttrniitsf 

William Wi»ftime% certificate was allowed in Septtmhir 1742, 
and the allignment of the wife’s eftate from the commiflioners tq 
the aHigncet was in fune 1744. 

Mr. Attorney Gcncnl for the plaintiffs, made this queftion, 
whether Mrs. lynifm re, un ler tlie finftion and authoiity given 
her by her fathers will, could difpofe of the real eftate, as ftie has 
done by her will, notwirhftinding her infancy. 

No intention of Do'^or W,iith\ appears to pollpone the tunc 
for his daughter’s difpoHug of liis real eftate any more than his 
perfonah 

She recites the power, but it is objeffed, that being an infant^ 
j(he is incapable of mikmgaiiy alienation of her real eftate* 

It is admitted on the other fide, that as a feme covert, (he 
might difpofe of real eftate, though not properly by a udlii yet 
by an inftrument in the nature of a will. 

A pv.rfon may clearly by a power enable one to do an afft who 
is in herfelf incapable of doing it: If a feme covert makei g; » 
kafe, it k abfolutely void, but if an infant makes a limfC| it it 
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not abrolutcly void, for hr* may confirm it when of age; an in¬ 
fant, hkpwife may piefent to a church, fo that they may dp 
fcvi lal things ■wheic they mav b' '*nablcd by authority, though 
they cannot do it m< relj oi themfelvcs. 

bor this purp ift O'-. Jm, fol. w "cited, zn^Co. Ltt.fol, 
45. A. an infan fci*< d of Ii'id holden 'ii ige, may bycuilim 

make a Icafe at the a<'c of fifteen ycais, and (hall bind him, 
which leafe was toidable at common liw. 'Ihe year book of the 
^7 H. 6. Jbl. Pii'-ito 9, IS to the fame cffecT:; »nd in Cro. 
Ehv, 652. It IS Ind down tljat ui infant may do by cufiom, 
uhat he could not otheiviifi by law, R'p. jd% 41. that a 

grant of a copyhold by ai n f *r'‘ is good Wh it is it gives him 

a cipacity ? 'ihthwconi itis the cufioni of tin plue is ena¬ 
bling him to do aa a£l, vvIikIi he couk! not cithciuift have 
done. 

To apply tlitfw '■afos, the 'sl ole eftrte hci^, i^ gistr to tinficcs, 
to permit her to uro'vt tents duiing life , cm it be tkiiied, tint 
fftc could have jpphed tl i rttiis is flu thought fit ? Now this fhe 
could net haic doi c b} j iw, and ytt fhc ccitairly might by this 
delegated power. 

[here ij no c ife vihcre there hi. bem a dt^tTnimition in 
point, and thcrcfoic mu.l be ^oicriicd by the reiioii of the 
thing. 

J C>pf id flopnf t> e pLii'iifi’s counfil, and mentioned 
the following 01 1 lu It j !;i2. njne -i is fad iy So Irincis 
life )*i arguendo, t'snt ul u tij'ta alL^ns an n J oit to mul.t a 
nt at iq * nj ,,, / nid,\ a fiojjnieit t tli ufn iiltih 
}e JhaJl ) y f •< //, * 1 ,ml s a thit n -rd 

«f Qewrbis hf t > K .. ,onij ut, 11/ thid ki% to di- 

clareih^ir fd r, , J J t 

*Ji*. ituiiil f r t' w pliio j I fii\( ] this was no luthorify, 

« ‘cl 1 ^ le 0 , M ui ,>T ih' t i'^< t L u' dci ll e , il cl hlis. 

Ji fiuu u j< in n *1..J J 011 irc’jt, u tkcnctlcm '( would 
fi *1 y ovciiurn ♦h^ Uit it n 01 D ioi an 1 tli^rtfoie 

i )i< lie (otirt will th.! k flic h <1 11 cp^r power to uilpofc of 

the lerl eh..ie. 

iiic iKvt cjii fl. 1 K, whtllti tlcidur liter of Mrs. Wo 
rt mull n it act pt of tlu t i^l t tl oul in t rounik that 1* gi'tn 
h r umh' 1 fr ni' inci s v il', uctndin^ to e terms of the will, 
tii iMl I 1 linrii cc trny to u, icti' uiuc l’will 01 t^t . 

Noth’ig IS a lilt rc liiown ruK in tli s coint, tl 11 vvl cic a 
pci km will take bciiific hy a will, he is n >t to < onti uii t or 
coniiMVenc the will, wlicie n ii» nor for his adi uii ije, at d ther 
fore fhe mufl: takw pccou’.nig to theimcetun of tie tellitn\, 
aut! cannot liaim the cilntes denied iw ij from her. 

fiv'* 111- ctcji’cflion i>, whether the fuijlus inlcrefl fliall accu- 
niuhi'e till the il 1111,1 lei of hlrs. 7 f offni it is of age, or fink into 
the itlidue'fur tl»o benefit of the rtfduiry legatee. 

1 lie appointing $1 paituulir mamtenaiue of difierent fums at 
<liff**ttnt {ciiods, fhews ekaily l.ei intention the furplus inteieil 
lliopld not accumulate. 


I 



in the Time of Lord Chancellor Haiici^CKt. 

As to the fum of fourteen hundred poundji, whether this is 
not m pirt payment by Do^ot Worth of Mrs. Wtiifmot^i legacy 
from a coll it-»al ielation Mrs. i*r/rr, or whether it »s a bounty 
from the f uher. 

1 apprehend it to he fo clearly in part payment of Mis. 
Pnct\ It-gacv, that the othi'i i& too forced a condruction to have 
any weight. 

As to Ml. jynif not t 1 e hufbind’s. being tenant by the rurtefy, 
though tins court ha^ coaftrued a hufl>ind to be tenant by the 
euitefy of a tinll, yet tint does not extend fo far as to make him 
tenant by the cuitefy, viherc it is a trull eieatcd by a teftator 
clearly witli an inleniion ro eteludi the hufband, in fupport of 
this he cited Siitilys \wilus Dixtuell, bcioic Lotd Hatdwitktf 
Decemler 8, 1738. ( 7 / Afl 607 ) 

Mr. Evans of the fime fide argucd> That an infant may ap¬ 
point a gmrdnn by deed, and by the law has a powtr of alie¬ 
nating property : and in the eilc of Athngton verfus hir Walhr 
Cavahy m 173'’, the infmt then but one year old, conveyed by 
deed under hind and feal, and h..ld to be good. 

'I he cullom of gaulk id empoweis an infant to difpofe of 
real eftate at the age of htn en. . 

Mr. Hnjfiy of the fame lidw argu^'d, thit lArSrWrtffnore took 
no mere than an ellue fur life, viith a power or difpohtion to 
ihfpoie of the A c 

He cittd Z" V. 51 to fupport this didinZlion, that where 
an eftim ib H fl ^ iven for life, a power to difpofe as tlie devitee 
for hlc fidl think ht, dots not make the cflate fox life merge, 
but I. fbll fuhhdin^, md the I ittei is eonfidercd only as a power, 
and not ui txjnels devift in lee. Vidt ‘lumltnfin veifus Dghiottf 
I P. IPmt, 149. 

A i inf int or A n" lo\ "rt m i) dehvv r Aifin, bee 'ufe one can- 
nit pifjudi^t Ininieif, 1 or tht other hei hulbind for the fame 
r..Ti in he miv p < fetit t > a 1 id' ovtfon, btcaufe ht docs not pie- 
(udiee iiimieif, as he is not nuaied to the profits; for the fame 
leafon he iniy lant copyhold , and this principle Teems to be 
the left on which 11 tlule cifcj arc tried. 

Mr, Notl to this point fud, an inf ml miy be vouched in a 
common recovery, and ilfo bound by aid prayer. 

Mr. Wi/iri/tm for the alTignees uiid^r the eommiJion of 
baiikrupiev agimft Wttfimte, 

Th It there is fueh an intercfl m Mis. kf^wfincre under DMor 
IV0! h's >willy as mull m iki her Imfliand tenant by the curtefy. 

admitted that Dodlor WoUh intended to veil his eftate in 
truftecs lor the foie and Icpuite ulc of his daughter j that tlie 
d reflimi is to piy to her the lents and profits of his real eftate 
during her life, and tint they fnill by any deed, iAu lufler his 
daughter to dilpofe of all his freehold, Uc. 

But thtn he infiftcd, that tiufts arc to be goveincd as near as 
may be by the fime rules aS ufes were at common law j and fo 
much as is not ditpolcd of refult. back to the grantor, and that 
the truft n a defcendiblt intaeft, and will pafs m the fame man- 
1l^.H as 111 the cafe of a legd eft itc« 
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He alfo infifked, when this equitable intereft was given to 
receive the rents and profits for her life) the whole refidue of 
the mtertft in the fee devolved upon her; for if the remain* 
ing part of the equitable interefl: was not in abeyance) then it 
was tn Do&or Worihf and confequently defeended upon his 
heir. 

The teftator dire£l<», that the very a£l of devifing and giving 
ihould be the aiEf of the daughter, and therefore is not a mere 
execution of a power, but the very gift of the daughter herfelf, 
and flic is die complete owner of the fec-fimple of the truft, 

A power is given to this lady to difpofe of it in her life-cime, 
and not barely to take eilcfl: after her death j if fo, then {he had 
futh a power as gave ht r the total intereft, and might have de¬ 
feended to het daughter; for there was no other Wiy of the 
daughter's taking it, becaufe the mothei took it by deftent from 
her father# and the dauj.hrer, as deriving from the mother. 

The next queftion is, Whctl tr Mrs. Ifinfmore took fuch an 
interefl as Oie could difpolc of in her fituition, infancy ’ 

It IS admitted to be the h’v in gavelkind, that an infant of i ? 
may make a feoftment of land, but then it muft be very parti¬ 
cular, for it illufl be for money, and a confideration of 
Jbilhngs wouldnot be fulheivnt. 

In the cafe oi ropyholJs mentioned, that is in the cafe of an 
infant Lord, and is mertlj for the in'crtft and advantage of the 
copyholder, and the infant is only tnjltmncnUilt and it la always 
tut Domtnus coruijjit* 

In general, 1 do not know any inftance where infants have 
been allowed t6 exetu't theft fort of powers, whieh 'ill iffeCt 
the intereft; and the prefent is a power coupled with an inte¬ 
reft, and requires a# much ftability of mmd to execute as a 
feoffment. 

The reafon why the laa of moft c«untnes fxes it to i ccr-- 
tain period of age when a jaeilon ftiaU have power to difpofc, is, 
that It would otherwife be liable to peipetual controvtrfy in par- 
^ ticular cafes, whether the peifon has capacity or ddcrcucft to 
' difpofe or not. 

It IS faid, whenever a power is executed it becomes a part of 
the onginai deed or will under which the power is given. 

' This feems to be abfuid, becaufc tliey cannot circuinfcribe it 
by any rule but real difcrction, ai d it would be more convenient 
to adhere to the general lule of law, that infants cantfot difpofc 
of real eftate till 21, < r they m y as well fay that fuch a powlsr 
given to a hinatio is good, for fuch a perfon may as well be ca¬ 
pable of difpofing as an infant in arms 

Mr. Cppptr for iIk. creditors of Mr. Wtufmore irfifted, thrt 
the obtaining his ccrtifitrtte will not mike any alteration fo a$ 
to make it a new acquifitton, ard go to him, but will belong to 
his creditors ; for this vefttrd by the commiffioners’ fiift afligu- 
ment, and a fccond affignment upon any property falling info 
pofleffion, is rather ex etbutreimU tauieU^ and not abfolutcly xic^ 
^ary: and for this puipofe cued 1 1 '. Wms. 382. 

Mr. 



JWr* Solicitor C^neral, coUnfel for the ^iio|^ter of Mrs* 
ff^mfmorey faid, in thecafe oi-Jenfm verfis Mmlfont tteforeJLord 
Hfirdivlcke^ OBoher 27, 174S, (2 3 V. Atk, it is laid down 
that creditors of a bankrupt muft take in the fame mahner as thp 
bankrupt himfelf would do, in cafe the wife was living} bttt 
though he is dead here, yet the child of the marriage has the 
fame right with the tnpth^r, ajnd has an equity to be provided tdt 
as well as the wife of the bankrupt. 

The hufband made no fettlciwcnt on the wife and the children 
cf the marriage, and befidcs received 1400 1. of the wife's for¬ 
tune, fo that he had within looL a moiety of the wife’s fortune 
under Mrs. Price*^ will, which is more than what he ought to 
have, and therefore the infant daughter is iodtlcd to the remain¬ 
der of this legacy as a provilion. 

As to the point of the furplus interell of 8000 /. there is a 
circuraftance in this legacy which fliews it vefted before the tithe 
of payment, becaufe if fhc dies before 21, .leaving iiTue, it vefted 
in her, and goes to her reprefentativesy and therefore it is the in¬ 
tention of the teftatrix it Ihould reft i« her for the benefit of the 
Infant’s family, and not with any view to the re^uary legatee, 
and is poftponed only on account of her tender being little 

more than a year old. 

The laft queftion and the principal one is. Whether Mrs. 
Winfmore*^ is a good devife of the real eftate, 

i will confider the opinion of law firft with regard t;Q 
infant’s diferetion. ' 

The law of England draws the line at the age of twenty-one, 
and therefore alf courts muft look upon a child of 19 as a 
child of 5 years old} and you are by the law concluded from 
faying (he is more capable atone period of her age than another ; 
atid this is not only for the fake of iietfelf, but for the (ake of 
her heirs. 

'rherc are exceptions indeed to this general rule, but it is 
where infants are mere conduit pipes or inftruments that do not 
fall wjtbin the reafon of the law j for he has no diferetion ther 
toextreife, as iji a prefentation to a church, becaufe the Oi*- 
dlnA'ry will take care that he is pe'-fottn idonea who ip prefented, 
and therefore a fucking tcbild^ in the lap of the mother, may 

infant as an executor may apply aflecs properly, but 
cannot there do an a6b Which would mal^ him guilty of a de^ 
vajlavit. 

• Po’ivcrs in the law language ate divided into powers appendant 
and powers c«>il.ueral. 

As to powers that are naked authorities $ he that is in by 
virtue of the power is in by' the grantor of ^e power, and was 
fd cbnfidcred a good while; but then in the modification of 
feftates 'they hold in courts of law, where they are coupled 
■with an intereft, they might be releafed or extinguiftifcl, and 
■udierc they flow from an intcreft, they a^erc confidered as modes 
of ownerlhip j and mth this view courts of law conftrue them 
liberally as part of the Uld owoerOiip belonging to grantor of 
the eftate. »- • . ' " ‘ - 
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The law has faid, that an infant may execute a nafecd au¬ 
thority , but I doubt whether a private perfon could give fucli 
a power to an infant coupled with an intcreft, becaufe this is 
reverfmg the law j for the infant is feifed in fee, and flic will af- 
fe^ the inheritance at a time when the .law fays flie is incapable 
of doing it, and is introducing a new fort of invention, in contra- 
diflion to the law. 

And therefore it is an exceeding doubtful thing, whether a 
private perfon could give fuch a power. 

Afflj? 3 1, 1749* Hearle and Greenhanh et e contra. The So- 
Keitor General went on for the defendant Miiry Wuifmare tlie 
infant. 

Inability of Infancy is a natural inability: before the llatute of 
ufes, all thefe powers were merely ufes \ an infant could not 
by bargain and fale convey the ufe of the land bccaufe equity fol¬ 
lows the lawj and he was equally unable to convey the ufe. 

The only thing that looks like an authority is what fell from 
your LordlKip ; one part of Sir Frauds Moore'% argtvmeut led hin? 
to a/Tcrt this propoliiion, that it lliould ftand good as a declara¬ 
tion of the ufes of a feoftinent, though it is void as a will} but 
the matter there was intively compounded, fo that it docs not ap¬ 
pear of what f>pinion the court was. 

In the late cafe of Oake verfas H^.iiht (i) before your Lord- 
fhip, you was plcafed to fay, that where a power was executed 
by way of will, and the appointee died before the teftatrix, it 
lapfes as much as if it had been a devife to a perfon of perfonal 
eftate or real, and legatee dies in the life-time of the teftator, and 
if the power is to be executed by a will, that will is fubjecl to all 
the formality and ceremony as in any other common cafe of a 
will. 

The ftatnte of wills ga'C a power to devife to evtry perfon 
whatever ; and though ir dots not ihy he n.a!! not dev-fe, yet the 
law operates upon it, .uid will not fufl’er an iniusjt to do it who 
is under a leg.il inability to devil'c. 

, Wherever a man makes a fetilement, and a limitation to his 
firft and and every other fon for life with a power, as each fhall 
came into pOlTelKon, to make leafes and a jointure, there is not 
an inhatice to be fliewn where it has been held that an infant, 
on whom this power devolves, could make a Icafe or a jointure y 
and tliere have been numberlefs a<Sis of pavli.iment to enable 
an infant to make a jointure, and others to enable than to make 
leafes, which implies it canno. be done without. 

Lord Cham eVir pady tljcre nvere vplances opguardiaus being op- 
foiutedy in cafe the iimiicttiiu fisonld take place in an infanty to tnake 
li-fss for him. 

\hir. Solicitor General: This is fi^rong foj my client, becaufe 
it (Itew's the opinion of mankind that infants could not do thofe 
acts, and tlicreiore ippcitit a guardian who mud himleif too^ 
be of age, ' : 


(0 > J^S.S.C. 


He 



Sn the Hmc of Lord Chancellor HAnwrcKB. ^«NE 

He irififted, there can be no rational conftruaion put on this 
will, to (hew the teftatator had any idea of his daughters dif- 
poGng of rea) eftate before her age of 21. 

At the time of his will Mrs. Winftnore was a young woman 
of 19, who had gone tbtough the peril of child-birth, in good 
health, and not at all likely to die in two years time, fo 
that he had no other view but to make her a feme fole^ becaufe 
the bankruptcy of the hufband happening in 1740, he was 
guarding agaiuft his fortunc*s falling into the hufband’s hands. 

Sole ami feparate ufe of my daughter, is always in contradidiou £ 7®5 4 
to the hufband. 

He was nut contented with faying it affirmatively, he goes on 
and fays it negatively, her receipt fliall be good and valid notwitb> 

Handing her coverture j this is what he is providing for. 

The next thing, as the marriage here, might continue during 
her life, is, to give her power to dil^ofe notwithftanding her co¬ 
verture ; fo that this is the only impediment the father is endea¬ 
vouring to remove. 

There is not a word in Doctor Worth'% will that fays, (he fhall 
do it notwithftanding her infancy, or notwithftanding any other 
caufe, objecHon or impediment. 

To llitw it in a ftrong light, let me fuppofe flie had loft her 
/enfes, and had granted, being a lunatick, by deed or wiJl^ 
would this have been an execution of the power ? and yet a lu¬ 
natick the eye of the law is not more incapable of doing aiit 
a£t than an infant. 

Tlie next queftion is, whether the infant can claim the lands 
contrary to the will, and yet be intltled to her legacy of eight 
thouf.ind pounds likev.’ilV ? 

Tiic rule, as laid down by the other fide, is, you cannot take 
by the will in one refpetf, and rejeft it in another, 

But the queftion here is, how it will be if the teftatrix has 
taken upon her to devife lands to which flje had no right, and 
whether, in fuch a cafe, if the devifee iufifts upon a perfonai 
legacy under the will, flic cannot fet up a claim to the lands con#g 
trary to the will ? 

TJie will here cannot be read in evidence to a jury, becaufe 
the teftatrix executed it under age, and confequenily had no 
power to devife therefore if we are right in our firft pofition it 
is no will, it is abfuiutcly void, and according to the cafe in Si- 
tdevfin cannot be road. 

The rule is, you fliall make good the whole will, if you eledl to 
take by that will, but cannot hold where it is no will; for you 
ihall not mike good the whole will, when in law it is no will at 
all. 

As to the point of the hufband’s being tenant by the curtefy^ it 
is rightly determined, that a hufband may be tenant by the cur- 
tefy of a truft eftate, becaufe the greatefl. property of the king¬ 
dom is now under truft, but was never finally deternnined 
till the cafe of Qajburne v^rfus In^lh before your Lordfhip in Hi-, 



^ tASis ArE«6!»dDe<™^ 

where you held a huihind 

might be tenant by the curJ»fy of an equity of redemption. 

'^ia will not affi:^ the prefent cafe, becaufe here the tnten* 
tion of the tefliator is to take from the huiband all power of this 
eftate, and that he fhould have nothing to do with it 

Suppofe in this cafe a legal conveyance was direded tb be 
madC) the truRees muR convey to persons in UuR for her life, 
for her foie and feparate ufe. 

la the cafe of Sennet vcrfus Davist 2 P. Wm^ Ji ?* there were 
BO tmftees interpofed, and yet the Mailer ol the Rjalis held the 
huiband to be a truRee for the heirs. 

Therefore the court will never hold the huiband to be tenant 
by the curtefy contrary to the plain intention of the teRator, 
and notwitliRanding he hasj|klaced truRees here to prevent his 
being fo. 

Mr. Attorney GeneraFs reply. 

Firft, as to the furplus interell of the eight thoufand pounds. 

The maintenance is not given out of the iutereft of the 
eight thoufand pounds, but out of the general eRate, for not a 
word is faid out of what fund it fhould arife *, and if this eight 
. thoufand pounds was fevered, which it may be by this court, 
'and not produce any intereft, yet the infant is intitled to 
maintciuance notwithRanding; and there is no prefumption that 
theteftator intended this inteieR lliould accumulate for the bene¬ 
fit of the infant. 

Next, as to the principal point, where flie charge! all her 
cRate, freehold, ^r. with the legacies. 

This depends on two things. 

FirR, whether Dofior Worth intended fiie fhould have ‘ s 


power during her infancy. 

Secondly, if he did intend, then, whether this wouiil r.ox have 
been good in law', much more in equity. 

To (hew firR tliis was the intentioii of the teftator, the d 
ter at this very time was feparate from the hufband, and abfo^ 
lately refufed to live with iiim. 

C 7®7 3 As to the fecond thing: 

There is no rule of law that prevents fuch an intention from 
taking efietSb; the only one pretended is, that an infant cannot 
difpofe of real eRatc at twenty-one. 

This is not applicable to the prefent cafe, but only wherp an 
infant takes in Ins own right, and not where he tpikes by a power 
from another petfon. 

As m the im'lance put by Sir Fraitm Moore, in liOrd BssrlhurJFz 
cafe, of a coRom for an infant to alien at fifteen by fepffraent. 
r; ;i.A ufe by this cafe appears plainly to be declared by a feoS. 
Itieht, which could not be devifed by a will. 

It is faid this dbes not operate by way of exeention of hpy 
pow'Cr, but by way of difpofing of her intertR, 

Her will begins fVvith faying^ In performance pf jhp powpf. 



in the Tiint: of ItOlrd ChattceHoir Hxidowick^* 


It is a rule, where a perfon has two wap of doin^ i Mn^i 
and it cannot be done one way, it ihall be done another, iti tet 
magit vaUat quam pettat \ fo that if it cannot be difpofed of by 
way of intereft, yet it ftall be a good difpofitioR by way of 
power, and fo laid down in the cafe of Bkh verfus Btaumoatg 
9, lyay (i). 

This^faid Lord CSianceUory is the only injianee of a cafe made hf 
the direiim of the Houfe <f Lords for the opinion of the judges, 

Mr. Attorney General laid it down, that a letter of attorney t^ 
an infant to fell real eftate is good, and he may fell under th at 
power. 

Lord Chancellor ajkedy if there was any cafe determined to this 
purpofe ? 

Mr. Attorney General anfweret^he knew of none, but went 
on general principles. 

Upon the point of the eight thoufand pounds devifcd to the 
infant Mary irinfinore, and whether £be may iliil claim tlie real 
eftate ? 

He fald, though a will of real eftate by an infant cannot be 
read as a will, yet it may be read fo far as to fliew the inten¬ 
tion of the teftatrix, that fhe ihould not have both the eight 
thoufand pounds and the real eftate too; and for this purpofe 
cited the cafe of vcrfus Mordaunt^ 2 Vtrn. 581. and there¬ 
fore the will having no operation in law does not make it lefs a 
will. 

As to the point of the tenant by the curtefy\ 

If the court is of opinion this is not a good execution of the 
power, yet the hufband cannot be tenant by the curtefy, bc- 
caufe, in order to comply with the intention of the tellator, pur 
Lordfhip will direct the conveyance to be to the feparate ule of 
the wife for life, then to truftees to preferve the contingent re¬ 
mainders which may arife out of the execution of the power; and 
corifequcntly, as there was no eftate of inheritance in the wife 
during the covet turc, the hulband is not intided to be tenant by 
the curtefy. 

Mr. Jf tlbrakam*s reply in the crofs caufe for the affigaces of 
IVinfoiore, 

He infilled the hulband was tenant by the curtefy. 

If the refidue of the intereft after the eftate for life was not 
in the wife, where was it ? The law will not fuller the fee to be 
in abeyance, and Mr. Solicitor General admitting, if the power 
is not well executed, the real eftate defeended upon Mary Winf, 
more the infant as heir to her moiher, I apprehend the mother 
mull have the inheritance; or elfe, what was there to defeend 
upon the infant ? 

Lord Chancellor, thinking the principal point intircly new, fook 
time to confider till the thitd of Auguji 1749, on wmdi day be 
gave judgment. 


HtAtil T. 

Oxxitjrsafjfs. 
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CASES Argued and l)e(;Mtoeit 

Loun CRAKcatLOK, 

Mf't. Wift/tmre had Tour kind of eflates. 

Firft, a leafehold eftate fetded on the mamage of her father 
and mother, by a deed of tlie third of Decet^er 1642, made 
after marriage, but purfuant to an agreement before, for the 
term of ninety-nine years ; the term expired, and was re¬ 
newed on a leafe for three lives, and fo ftood at Dofkor WortFs 
death. 

. , I This being a freehold leafe came to Mri. Wtnfvkre^ and the 

M>vismtitied daughter was intitkct as a fpecial oi<.upant, being a freehold 
to at a fpeeiai Jeafe defcendible, and confcqucntly the hufband ^ould have no 
drf"* ^‘8 afiignecs as (landing in his place. I mention this 

tendibie, »d' to lay it Out of the cafe. 

conft^uently the *The next kind is the periibjDal ell itc tU«t moved from Dot ot/y 
have'nomht, Price^ the aunt of Mrs. U'ijtfm tu 

norhit aHigntit She, upon the 24th of 1761, imd** htr m ill, andflttf 

Mfiaodingmlivs .of^hsUh, ’ihJ} ot, iUU h, a i leajc)dds, to^ 

f *700 1 gtfktr with the iijuhe of her renl < nd *ti/r ai tjiiht to ha niece 
Mary, the duughin of Doflot Will.ini "Woitl . 

And under this M'lll Mrs. JFtnJniot e intitled to about three 
thoufand pounds. 

Ihcrc is nodou'it but this part has furiiicd to the huflnnd^ 
and the affignce> undd the c ommiflion of hinkruptcy, as ftird- 
ing in hisplaoci an tntiikd, and a^'e not afleiElta by tlit powei 
in Doflor Woith\ 'aili. 

But upon that n h i Wi m Ic on bth''lf of the 

infant daughtet, the umfid 1 nioii 01 wIikIi 1 liiatl at picient 
poflpone. 

The next kin I is tl w perfonal cfl: te of DoiFlor the 

refidae of which is loi ffji 01 Mis. Jr/tfmjitj and 

to be at her difpoii). 

where perfonal eftate is gi^cn to tlie fcpalate 
elUteligiven to ufe of a feme tovert, (lie i tonfidcicd as a feme fnlc (i), and 
wwrt* dlfpoft of it, ami dl th i*- an rues upon it ft inds tk ir of any 
^vilorfiieai obje^lion bccaufc (ht aias .bow if igi (f kvtniccii, for Icve- 
Ms fiweiblt, sal of the books go fo f’ris to lay, an 1 ifaiu above fifteen may 
gJve perfonal eftate hyui'l. , 

»»ihe» Ihenext kind tl t. .cal ellito ot the fiMi'r. 
hryvna the iit,t hcrC the <;Uf ftioi is, 'Khether Mis, irtnftyinte's will is* 

(Stthyeduca. execution of the pawtr given her under the will oi the fa- ' 
ther? 

I (hall divide it into three qupftions • 

iurfif 'Whether the power Ins hcon well executed? 

Secrtdlyf Whether the pl.iutill. lu the ongin^l ciufe, who 
claim the lefidiu ol the ral eiUtc undei the will of Mis. Wwf~ 
meret arc intitl d m eqt.iiy ? 

Third'j, W 1‘^ther the dcfcmhnt am Winfmorcf the Innk- 
Tupt,is ii.titkd to be Una/it thaut^J^oi his wilt’-eftate, there 
being a eb Id of the marn ige *’ 

ifle jitji IS 4 very eciinderabL qncftion, and has nc»er been 
determined. 

ft) W‘tlhfi'> Ca,t .wavol fy Titt^lacev ^ JBro Cha.Rft) S. 


litAass^ 

<ikXS|ISAllK. 


*rhf iMfefhr 



b iSat 'Boie ^ 0ijtitc«lior Hashvick^* 


7 <# 


There » no precedemt, either in a court of law or eqttitf} 
whtM It Haa been held, a power over teal ellate cj^cuted by an 
inr^nt li good { and as 1 can find no precLdent for it, 1 will make 
none. 

As to the general quefiion concerning powers in the large fenfe 
of the u'ord; 

There arc fcvcral Linds of powers infants may execute: 

As where an infant is a mere mftrument or tonduit-pipc, and 
his intcreft not conrerned. 

liord in Ins Qimmeni on Litt. p. 52. fee. 66 . fays; 

DeUvenng feifin is a mere miniftenal a6:, and »*y«»»erw 
judgment or dtfi return ; bat though the latter words are t itpreAld 
generally, tlie hw anuently was not fo; and in Co. Li^U 128. a» 
Lord Cske himlelf cites a piffage oufiof the Mtrrotf m which it 
Is cxprcfsly f%iid, an infuut cannol hi an atiotney> 

As m the ftnfe of an attorney in a court oi julbce he cannet 
be, but when we fpe tk of an infant's being an attorney, it is a 
good deal different from thefe kind of powers. 

Bcfoi'* the ftaittte of U/tSf the power was over the uL, thete- 
fore all things neceflary to be done over legal eftates were done 
by way of conditions; and this was the method of exercifing an 
authority over iht legal eftates; and at law an infant might pci- 
lorm a condiuon wlicrc it was lor his benefit. 

As to othwi kind of powers by an infant, I find no fort of 
authority. 

It is faid an infant may prefent to a church. 

Wlnt lb the rcifon? B-crife a preftntrtion is not a thing of 
profit, of which the gum dun can make any benefit; but the 
ilrong ground the law goes on is, there tan be no inconvciucnce, 
bec'iufe the bifhop is to judge ol the qualihcatton ot the clerk 
prefented. 


ffltARSC V. 


Aa iA^uitnajr 
exccate a fov«t 
when, he 18 a 
mere inttnimeAC 
oaly. 


venience. becaufe the biihoe 




The itremg 
ground the hw 
goe,«n, in regerd 
to >Q infant i 
prefenuttg to a 
church, u, then 
can be no incoa* 
Cleih prefented. 


It has been faid, an infant miy declare the ufe of a fine ot 
comnmn recovuy, wheie lu Aiders it without a privy feal, and 
the ufe IS good, and tht fine and ret overy dull ftattd (i). 

Why docs the law allow it ^ becaufe, fop wjHk of a remedy; 
for as the matter of record Aimis, the !awft||N>fes he was of 
full age, and will not p’-efume a juilge or coitimlfiionei s would 
take the fine upon any other tcims, and the deed to le id the ufes 
bang pait ol the fine, fhall Lkcwile Hand, and therdoie all this 
arilcs fiom a want of remedy. 


C 71* J 

The rtalon whp 
thi Uw 4tlawit a 
fine and ti.u>vri/ 
AitFored byanm* 
lant CO b: good, 
t, that it fup. 
pofej h t (i of 
fall age, a id « 1 1 


not pieturne * 

judge wilt taice a Sae npoa any othir ttruKj> a..d a deed to lead the itfLi, leuf part of the fia., {ti.il 
likt.wae Hand 


But it is faid an infant may, by tlie cudom of Kent, and of 
fev-ral manois,* alien hi« eftatc; aud d he may do H by cudqm, 
why notby a power ? 


Noir 


(t) Sat, Ule*, 6 p, 



CA'£»£S Arg&ed and Determined 

* • m 

^Aktt v. Nqw a Cuftom is f^x /at/, and is prefuxned in law to have a 
eatiNkAwc. tcafonable cortimcncemcnt, juft the fame as if a prirate ail of 
parliament was made to gire an infant fuch a power, and a 
.«!!“ ft * cuftom being lex locii it ftands as ftrong upon this, as if an ait 
it/eT^t, wid**”* of parliament had been made for that purpofe. 

MnS fo,itftand» 

M &t 9 n^ upon this, »s if a private a& of pailiament had been made for that purpofe. 


Wjf the cuAom of 
J!m» an infant 


C 7*2 J 


The ftpantvex- 
aminatioa of a 
feme ctfvcrt on 
a hne is p-ied, 
bttfrifufi* when 
drliverrd f.om 
her hufemd her 
judsaaentialma. 


The cafe in Moore 512, has a refemblance to a power, but 
it is otil^ put by Sir Francis Moore arguendo^ at the bar, and no 
authority is cit^ to fupport it. 

In Breakers Abr, 230. and Rolls 611. it is laid down, “ that 
** if after the ftat. of 32 //. 8. a man feifed of land infeofts A» 
** and of this, to the ufc and intent to perform his will, and ' 
then by his will reciting the faid feoftinent, and fcoftees to 
“ (land feifed to the faid ufc, declares his will to be, that the 
** faid feoffees and tlicir heirs lland feifed of this to the ufe of y. 
5. and the heirs of his body, this is a good devife of tlic land 
by the intention of the devifor, though by no poffibility the 
“ feoffees can ftand feifed to the faid ufc.” 

This cafe differs very little from the cafe put by Moore, which 
ftiews the land may be devifed by cuftom, but not the ufe, and 
therefore I take this caft not to be law, 

'1 he counfel for the plaintiffs have gone further, and infifted a 
feme eovert may extreife futh a power (i), and cited the tafeof 
Ru'h verfus Beaumont, in the Houfe cf Lords* 

It was fo determined in the cafe of lutdy Traivl, btforc Lord 
Chancellor King', fo in the common cafe, where a power is given 
to a woman tenant for l.ic, to exeeuti leafes, ami if fo, it was 
argued, why not to an infant of t!ie age of dilcretion ? 

It has been laid too, that the difability of a feme covert is not 
m^ore favoured in law' than the difability of an infant, or is rather 
a ilronger difability. 

In a marginal note in the cafe of Moore verfus Hi/Jfey, In ILb* 
95, and which note is allowed to be his own, is tliis obfervation. 
Coverture was not at common law fo far protedled as was infan¬ 
cy j and fome other difabihtics, (f dint) non fanee ntemoria, ouf 
ter le mere and|||fiprifomncnt, though a woman covert hath no 
Icfs judgment than difeovert. 

IJui her difability dorh not arife for want of rcafon j and 
it is upon this ground that the ftparatc examination of a feme 
covert on a fine is good, becaufe when delivered from her huf- 
band her judgment is ficc 

But an infant's difabilit y is . together from want of capacity. 

Co* Liit* 246. o. “ih'* dying feifed of a difleifor fliall take 
“ away the entry of the wife after the death of her hufband as 
** well for that fhc herfclf when foie might have entered and 
•* recontiuoed the poff'ellion; as atfo itjloall he accounted her foils ^ 


( 1 ) yHt Sterndfodv. Marjhall, uMe % 

voh 48 * 


» ' it 

(*) Vtdi ffar, Co* Xdtt* IZl* note 

, Ovije on Fines 179. 

** that 



in Hme of LordtCfiiSiyici^or ? ift 

** thiA Jbe would takifmb a huAund whuh could not enter More the r, 

« dJ,if,i:' J ^ gm**..**.*. 

if the woman^twitUn age at th time f M tMng 
hujbana^ then the dying fetftd Jbatl not after the deceafe (f her buf 
band take away htrtnity } becatife no fdly can be accountedtnhert for t«ke^awajr tht 
that Jhe wai'^within age when fe tock hujbendt and after covet ture^ b« 

fit cannot enter without her bujhand, Co. Litt. 246. b. imputsd to he* 

(l), os oftOf 

coTctCure Ac eooll not entet without her hu&Mid* 

So m 10 Co, 43. a, Mary Poritngton*<i cafe, ** the ufage (faith 
•* he) has always been upon a common recovery agamft huf- 
** band and Wile, to examine the wife, and to grant a dedmus 

peteflatem to take her acknowledgment upon examma- 
** tion, as in the caie of a fine.’* But a comm n tecoveiy againfl 
an tnfai t althugh fe appu'rs by guardian,, Jh ul lut hud the infant j 
for the tnft it has not fuck a dJlftng poxi tr cf il e land as the hu^atid 
and %vfe h ivi , but is utterly dijabled by I iw to conviy or transjtr his 
tt h^t itatu e or f eeh Id to otlset s dui, h s mviority . 

So that in law there is a total. bfolute difibiliry in an infant. There >s m aV- 
that by no manner of conteyance tan he dilpolc of Ins mhc- 

' ' * in an I It ni, to 

Tltaiice. diljcl ot his 

But ilun it his been nififlcd here is no fort of incontcnlence, inheritance, 
for Mrs. IVmf lore being above the ige of lunttecn was as dif- 
creet if flit had attained the age ot twenty-out, and the court 
may judge vihtthtr the had dif«,rction enough to execute fuch a 
power. 

Tins IS of fuch latitude and extent, that t own I flioutd be 
very forry, as prefidiug in a court of juftite, to be intrulled with j 
for it does not come m queflion till .ifter the death ot the infint, 
nnd no pcifonal inquiry or examnution cm then be had ol her 
judgment and diferet on. 

I or this I flull itfer to Hob 22?. in pleadings an age certain 
muf be Jit d„u 7, and not left upon tilling twelve pmee^ ot ntf fur- 
mg a ) 'rd jf tloih^ as fame bools <w, that the lotht nt ty judge it an 
ogeoj atjiietun j lor cuflom mull not abt iga^e the Jn\ ofmtae^ 
the Taw will not admit it in the cite of a eultom, then uhy fliould 
it in cIk execution of a po^ er ? 

Tins is the gener il re ifou that determines my opinion* 

And itti elaw bad baen oihervsne, it mull base happened in 
abutuhnc' of j 11 (lances, for povve»s are given to mlantstotauc 
money, to makcleafe-., Js'e. 

Infaiitscoi.e in the com fe cf fucceflion into poflcilion, and 2(bunererhe«« 
yet It hxj n^ver be<*n h Id he could {\ercilcany fuel power ever »n mtjni 
red eftat*} and the applynig for lk.ieivl p’oate ails of par- fuch^a*pj^* 
liament flnw the fenie of mmkind in this leipecl. Sutli ov« reaieAaro, 

an application was made in tlie cate of die prclent Sir Tlsotuis he applying 
n t ^ If piivatc a£ls(»r 

2 aiutit p» uament fli w 

In th- cafe of Ev‘^yn vetfus Voelyn^t 1 P, lVv,s, •'‘'03. the o»t frnf* <■> 
cife of Lord Kihnuiiay Vwtlas D:J,r b'm, is mote folly ftaicd 
than m any other place. “ By the fetrLment a power was 

(ij VJe a**' i vel i;4>. 

Tt 
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Cases Arguedl and l3etcrmincd 

Hearui V, ft referved of charging divers of the lands at any time during his* 
Caexmbank. « life with 3000/. a perfon borrowed this fum of the Doftor, 
“ and having executed his power while an infant, died foon 
** after became of age. The plaijitiflFhis fon brought his bill to 
** redeem, on payment of the principal fum borrowed,} but 
“ the court decreed it on the common terms, becaufe here was 
** a power given him by a«El: of parliament lo raife the money, 

and immediately to give fecurity, which was afbually 

done.” 

I fent for the regifler book of this cafe, Eajicr terin^ 1712, 
and there it looks as if It w'as a general power executed by virtue 
of a private a£l: of parliament. 

I then fent for the record of the a£l: of parliament, and there 
is an exprefs claufe to make all a£ls relating to the fettlemcnt, or 
in purfuanee of any power therein, good, and that notwith- 
ftanding his minority, they fhall be ao valid as if he had attained 
tlie age of at. 

f 7*4 3 'therefore when Lord AV/mz/jr/iy made a fetllcmcnl with fuch 
refervation, with the approbation of liis truftecs, the of par¬ 
liament operated upon it. 

Taking it therefore in general, I am of opinion an infant cannot 
execute fuch a power. 

The next confidcratioji is, if there is any thing particular in 
this power. 

Flrjt^ As to the penning of the power: 

That they JIjcuU permit and Jnffer his daughter ly any deed cr 
’ivritingy &c. {twtnvithftandiTig her coverture) to give^ &c. all his 
j'lechold, &c. 

What had the father therefore in view ? Why, to exclude the 
difability of coverture, and this was all he iivtended lo guard 
againft} and if he likewife intended to exclude the dirahi- 
lity of infancy, he would have tak^;:i care ccjually to exprefs 
it. 

Tncpower is, to . Tltc d.rugliter at the time of hi«i death was upwards of r»^ 
fuiferhisdsugk- yeafs of age; and though he rniglii tiiink it light to give 

UT,fKtwi^fla« 4 - ^ power during coverture, yet not fo during her ia- 

ing btr ctvn turt, * o » / O 

lo (Ufpofe of all Kllicy• 

'bis real citate; 

and if he bad intended to exclude the dif.i&.rity cf infancy, he would equnlty have taken care to rxprefs 
it, and arprtjfn untus tfi txtiufi*alti.r\ut. 

It is plain his view was to prevent the hufoand's Influence, and 
to make all fafe during her infancy. 

Therefore from the penning of this power, a ftrong ob)e£lion 
arifes againfl; her executing it during iiif.uicy, for etcpnjjto unhis 
5 // eKchifto alterius, 

'fhecenrtrw&iott The coijflruQion of law on fuch a power as the prtfent, 
coupTed”with which is couplet! with an intcrefl, is very dillcrent from a naked 
jntcr.'tf,is very pcrwct ovcr another perfon's cltate, and that dillindlion has been 
f taken in the cafes of feme coverts. 

The whole legal cjlate here Is given to truftees. 

**•>1-6. As to the rents and profits, tt) the ufe of Mrs. Winf- 

more for life j and in the fecoiid place, to permit and fuller 
- . Mrs. 
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Mrs. Winfmore to give and difpofc of the lands, by deed or 
will, 

So that (Ije had an equitable intereft in the lands, Isfi. and the 
equitable reverfioii in fee defeended upon her. 

If file does not difpofe of it, where will k veff ? In herfilf! [ 715 3 
If not difpofed of by her in her life-time, where will it defeend? 

To her daughter ! 

If this then is a power to be exercifed over her own inheri¬ 
tance, I ant of opinion, it is fuch a power as an infant cannot 
excrcifc. 

But fuppofe the execution of the power Is had, yet it is 
faid the plainlllTs have an equity to compel the infant to let them 
take the real eitate, for Ihc fliali not take both by the will, and 
agaliiil the w'ill. 

In general this rule Is right, and founded on proper premitTes 
hut a wrong conclulion; for this purpofe fee the cafe of Noyi 
_ Merdaunty in 2 Vern, 581 (l). 

1 am of opinion the infant in the prefent cafe is not to be com¬ 
pelled to make her eledllon. 

For the iaftrument here being void as to the real eftate, there where an Jn- 
is no inftanee where an infant has in fuch a cafe been compelled llrumrntis voia 
to make an clcaion, for here is propcily no will at all as to the 

lands. is not compelled 

to make an clcc- 

whetlier flie will take by oragiinll the will, far as to the lands it is properly ne wh/at <»//♦ 

It is like the cafe where a man executes a will in tlie prefence 
of two witnclles only, and devifes his real eftate from his heir 
at law, and the pcrlonal eftate to the heir at law j this is a good 
will as to pcrfonal eftate, yet for want of being executed accord¬ 
ing to the ftatute of frauds and perjuries, is bad as to the real 
cltate; and I ihould in that cafe be of opinion, that the devifee of 
the real eftate could not compel the heir at law to make good the 
devife of the real eftate, before he could intitle him to his per- 
fonal legacy, bccaufe here is no will of real eftate for want of 
proper forms and ceremonies required by the ftatute. 

But the diftirnftion between this cafe and that of Noys and 
Jlfon iuu/it is, there a father had difpofed of his whole eftate for 
the benefit of his children ; here Mrs. Wvifmore is 
whole real eftate from her chiM, and therefore docs not 
fall wltliia that benevolent equity the Cburt excreifed in that 
caie. 

But what I principally rely on is, that here is no inftrument 
which would pal's the real eftate. 

The next qcuftion is, If aifiguees, the plaintiffs in the crofs 
caufe, as ftanding in the place of Mr. Winfmore tlie bankrupt, 
have a right to the rents and profits of Mrs. Wiifmores real 
eftate, as conlideriiig him in tut light oi a tenant ty the cur^^ 

letj. 


(1) See alfo M.rrii V. SumvitSy ante 2 vol. 629. 


Tt2 


I am 
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HxAktt w. I am of opinion Mr. Wmjtmre could not be conlidcrcd as 

iTbe rents under Under Do^ior Worth^s will, the rents and profits are to be 
Dr. tya-th'i will applied to the folc and feparate ufe of Mrs. Wmjmot'e^ and the 
**ne'<fto*th*rfepa- t^uftces who had the fee in all the teftator’s real eftate, were to 
rate ufe of the permit and fuffer lu;r to difpofc, ^c. 
wife, and the 

truftfcs who h?d the fee in all the real eftate. being to permit her todifpofe of it, the whole legal eftaw 
•f the inheritance was in them, and therefore neither in law or equity was the huiband tenant 
Ourtefy. 


What was the efTetft of this ? The whole legal eftate of the 
inheritance was in the truftces. 

However, it is faid, a hufband may be tenant by the curtefy 
of a truft. 

But confidcr what is ncccflary to mate a tfnaut by the curtefy ; 
the wife muft have the inheritance, and there mull be likewife 
a feifm in deed in the wife during coverture (i). 

It is true, fhc had the inheritance, becaufc it defeended till 
the execution of the power; but then the father, whofc eftate 
it was, has made the daughter a feme foie and has given the pro¬ 
fits to her feparate ufe \ therefore what feifin could the hufband 
have during the coverture j he could neither come at the pof- 
feiTion, nor the profits (2). 

Was there then any equitable feifin of the hufband ? 

None at all •, and to admit there was, would be direclly con¬ 
trary to the father's intention \ and therefore neither in Jaw 
or equity was the hufband by the curtefy. 

Another queftion has been made, with regard to the inteveft 
of the 8000/. given by the will of Mrs. IVitifnwre to her daugh¬ 
ter. 

1 am of opinion, under the circumftances of this cafe, flue Is 
not intitied to the intereft. 

Whrre icgams general rule is, where legacies are given payable at a ccr- 

aicgivi:iipjy,.Lie tain time they carry uo intereft, for intereft is for delay of 
atat.er:ainujnp, payment, and confcquently till the clay of payment comes no in- 
tereiC for till tercft is dCmandablc. 

thf day of pay¬ 
ment comes ic is not demandablej but if given to a child, the court will allow It by way of tnaJnte- 
nantc (3)*. 


But I do admit at tile fame time, where a legacy is given by 
a father to a child, though the legacy is not payable but at a 
certain time, yet the court allows intereft. 

But in all thefe cafes the ground the court goes on, is giving 
intereft by way of maintenance. 

Here Mrs. IVvftnoreh^^ allotted maintenance for her daughter 
from the general fund of her pcrfoual cftaic: there is another 
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(3) h'ee V. Petty,a;iie loi. notci 
I and 2. 


thing 


t 
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thing ohfervablc, the contingency in her will, of the daughter's 
dying before 21 ; I agree it is a condition fubfequent, but ftlll 
it fhews the view of the teftatrix, and that fhc faw it might never 
be her daughter’s, and therefore to give her IntereA would he 
contrary to the intention of the teftatrix. 

'riiere are feveral cafes where this court have made a great 
ftretcb to give children intereft on legacies, particularly 
ley verfus Vernon^ I F, Wms. 783, but that went on particular 
circumftanccs. 

Therefore I am of opinion (lie can have no more intereft than 
the maintenance in the mean time. 

As to the eftate left by Mrs. Dorothy Price, the aunt of Mrs, 
Jf^fifmore, tli.it mull belong to tJie aifignces of Mr. Winftmre 
under the commilhon of bankruptcy againft him, as ftanding in 
the place of the hulband. 

lint then it is itififted, as Mr. Winftmre had made no prori- 
fi.'ii for his wife, or the ifl'ue of the marriage, that his aflignees 
fliiU not be permitted to toueli ibis, till they have made fome 
provifitni for the ilTue of the marriage. 

And lb il was held in two cafes before Lord Chancellor Cow- 
per-, and I wts alfo clearly of the fame opinion in the cafe of 
Ji'wf.n vcrfns Moulfm, On^her 27, I742. (2 T’n 417.) 

But I can find no cafe v/herc the court have done it in the 
cafe of alTignfcs of a bankrupt after the deatli of the bankrupt’s 
wife : and here too the iirue of the marriage is fo w^ell provided 
for, tint [ am of opinion the court ought not to make this the 
fird precedent of it, whatever they mig.bt do in a cafe not fo clr- 
cumltaiired. 

But the prefent is not fuch a cafi, as would incline the court 
to make a llticie further than any of the former cafes have gone. 

His Ijonlfli'p declared, that as to the real eftate devifed by 
the will o> Doi'^ior Wonb to his trullccs, the will of Mrs. Win/- 
more bting made riudng her infancy, was not a good execution 
of ilie power relating rliercto contained in Doclor Worth's will, 
and that the inheritaricc of fucli real ell ate is defeended to the 
cU-fendant Ma:y ll'hifmove tiic infaur, who is heir at law both of 
Mrs. Jll’ifin'.reh-er iqothcr, and of Doctor Worth-, and that the 
defendant Wlliiam M^ufnure the bankrupt is not iutitled to be 
tenant l>'f the curtefy thereof. 

He aifo deciari.d that the Icafchold eftate, comprifed in the fet- 
tlcnient made on the marriage of Do-ftor Worth with Mary Price, 
dated the 34 oi D-eember 1722, which is now held by leafe 
for lives, belonged to Mrs. Wtttfnvre by virtue ol the fettlesncnt, 
and on her death came !o t!ic infant her daughter and heir, and 
therefore dire^ied both bills, fo f.ir as they feekaay relief touching 
the laid leafehold eftate, or touching the real eftate of Dodlor 
Worth, to be difmilTcd without cofts. 

He alfo declared that the refidue of Dofftor Worth's pcvfonal 
eftate, being given by his will in rrufl for the feparate ufc of Mrs, 
Winftmre, was not fubje£l: to the debts, power or coutroul of 
her hafbaad, a.ud allb the reau and profits of Doiftor WortP%, 

T t 3 real 
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real cflrate devifed to her feparate ufc accrued during her life, 
and the profits and proceeds of both thefe funds ought to be con- 
Gdercd as the'feparatc perfonal eftate of Mrs. tViv/mcre^ not fub- 
jeti; to the debts or power of her faid hufband ; and that the fame 
are well difpofeu of by Mrs. IVififmorCf llie being above the age 
of fevcniccn at the time' of niaking her will ; and therefore di¬ 
rected the crofs bill brouglit by the allignces under the eommif- 
fion of bankruptcy againll Mr. Wltifmore^ fo f?r as it feeks any 
xcllef toiu.hing the perf.m.ii eflate of DoOor lf’'orlh or the rents 
and profits (»f his real eitate, to be dilmifled without colls. 

He alio declared that the legacy of eight tlunifand pounds given 
by Mrs. 7 f 7 ///w<fn’''s will to hir daughter, lubjcCl to the contiii- 
tin/encics therein mentioned, M ill not carry iiiurcfl till the fame 
Grail become payabk aetciding to tlie wiil, and that the annual 
films thereby rtfpc»‘'.livt.iy given lor her maiiucnani.c ought to be 
docmed ar. gi’-cn iii Tr. n t.' inu roll. 

And in the crofs c.iuit In, Lcrdll/ip alf) declared, that v.hat 
the laic Mr IVhsfiv'jri' v. ,i. iniitled to under the will of her aunt 
Porot'-y I'sirr boiouged. to lie-r liufl-aiid, ajni is now veiled in 
the al]''gnf,eo under the cononilfon of bankruptcy againil him, 
wlio aie the pe/ditilis in that ca^-le. 

lie aiio dcei.oed tiiat the copyho’d efates t/f Throthy Pricey 
ihovn h U)T hre, \et btini', by the euftr.ni of the manor, whirc- 
of the I'.iiiie are j,•arced, a '■•liattel iin-ver'-, tlie for.:’, ami ai!’o the 
rents an.I pioilrs tlitrecd leciivtd I'v Idtadcr h'V/Z'in hij iife- 
linic, or hi,, (^.ccufer In.ec hir, tivee.il'e, ouMit to be drcmed 
pait ofjn r I fc nal ciiatc, ainl hroiight into the account before 


the hhd'.r i ; audit b. ii‘g r.dinotf 0, ih..i- rhe I'um ol fourteen 
‘hunC'Xtl pi'V.nd;. M as paid by i'd'elof ll nth to Mr. W:i,f>r.cie 
alrrr l;!s m oiic v. ith l.Is ii<, ra. accuu.it of what G;e ve,s iu« 
tiihid to, he '.ic! larcti the l.one ouglii lu |je deemed as paid in pavt 
of the pcifoiiai ellate of DoiotLy Ptne (i). 


(0 Reg. hifi^ A. I7.JS. fol. 69?. 


Cftfc 268. Puiicr verfus Poilery 'Jtily 2^* *749* the lajl Seal ajler 

Term, 

( 7/9 1 

Amb* y\ brought by a devifee of .all the eftate real and per- 

.tkhtn cip heir fooal of tjie latc arehbiftiop pcitevy to cftablilh the will and 

at law by lih cotiicil's, and to carry the trulls of them into execution. 

Aufwcrto a bill * 

.,brDttght to a A-'il!, .n'mi is it to bf duly csicculfcl, and to the purpoitas fet forth, faying, 

i'.c itic elefe ifj j,E tj,,. Heir al law < f tlie t. Aatol', is not fiiljicicnt toiuiiUe him to the infpeetion 
cf the title dteds and Writing, beiof'giiiQ.tu the iftaU'. j 







The heir at laM* who is made a defendant, docs not controvert 
either the'will or codicils, but adnuts tl>cywere duly executed, 
and to tlic pur|>Brt as they are fet forth in the bill. 

Jt was moved to day in b<,ha!f of tire heir at law, that all the 
title-deeds and writings of the late archbilhop’s ellatc might be 
jproduced for Ins inlpedlion, wltliout pointing out in whofc tufto- 
1 ■ , • . . dy 
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dy they are, or fpecifying tlie nature or fub(lance.of the deeds he 
re<^uires. 

The Attorney and Solicitor General, cotinfel with the motion, 
infifted, that notwithftandkig motions of thU kind are generally 
made, w'hcre an heir at law that is difmhcritcd is the plaintiff 
yet there was equal jufticc, that he (hould have the infpcction of 
the deeds, where he is the defetidant, becaul'e where the cllate 
is totally devifed away from him, it is but natural equity that he 
fltould be fatisfled, whether he is lawfully difiiihcrited. 

Mr. Capper of the fame fide citeti the c.ife of Stnith verfus 
Smithy before Lord Hardwlckc in 1745^ in fupport of the tno» 
tion. 

I.oRD Chantorllor, 

1 do not remember, nor do I believe, fiich a morion as Is now 
made in behalf of the heir at law was ever granted, where he is 
a defendant to a bill of this kind. 

'I'liough I will not liiy but upon fome particular circumflances 
he may be intiiled to what is now prayed. 

As fuppofe he Oiould in his anlwcr infifl: upon fome old en¬ 
tail which has not been barred by a recovery, and confcquently 
ftill exiiling, or controvert the legality of the w'ill, or the exe¬ 
cution of it, or infilb tiiat only a part of the real eilate is devifcil 
aw'ay, and of courfe tiie remainder defeends, and he exprcfsly 
claims it as heir at law. 

But in the prefent cafe the heir at law docs not fo much as 
deny any one circumftancc, either as to the execution of the 
arehldfh will, or his power of devifing, but admits the whole, [ 7 20 
Us It fet forth by the pl-iintifl'in his bill. 

And barciv faying at the dofe of his rinfwcr, that he is the 
heir at Jaw of the teft itor, is not fufliciciit to intitle him to an 
iiifpeclion of the deeds i be'ides, lie does not fo much as point 
out wdiat the deeds are that he wants to iiifpcd,. nor the fub- 
flanee of ili. ni, whidi he miglit do ihnugh nut in his ciillodv. 

Ifpon the whole, here is no pretenee for what the heir at law 
prays by the r^iotion, and therelore he muft take nothing by it. 


’TurnuiJt verfus Gibfony 


Cafe 269, 


r was irirnlerl by the petitioner Afarjrnret ’Ttirivhiy as flte is 
tlur r< prefentative of Harding her firft hulband, and 

ite lias left liond vl<ibts, tliai IVaihy the folicitor for Arthur Hard¬ 
ing, who the plai.itiu in the original caufe, has no right-to 
be paid out of the lum decreed for the plauitilF in preference 117 
Hardings bond creditois. 

.’.oRn ChanceL i.oR, 

1 am of opinion that a folicitor, in confjderation of his trou- g 
ble, and th- money in diiburfe for his client, has a right to be hi, client has a 
' ri^ht CO be paid 

out of » d uty decreed to .in adtn'miftralor, .md a lien upon it, before the bond creditors of the deceafed i 
nor can the adminiftrator controvert this rule, by inditing on applying the ai^ts in a cturfe of adminl- 
ftr -■ 
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To*’ri*f ▼i paid outof the duty decreed for the plaintiff, and has a lien upon it, 
< 3 ts««jT. before the bond creditors of the deceafed piaimiff, and it is co®- 
flantly the role of this court i neither can the adminiilratrix con¬ 
trovert this role, by infifting upon applying the aiSecs in a courfe 
of adnuniftration (i), 

Upon another petition a fhort time before, Lord Chancellor 
laid down the faijie rule. 

(l) Taylor V. £,tfW»V,poll 727. 


Cafe 270. verfus July 2"^, J 749 - 

A woman who A Wonjan who had a thoufand pounds to her fortune, had 
^"c'clTlMfbre no other provifion under articles before marriage than on-i- 

warriage had no if ^ Covenant from the hufband, that he would confidcr hinifclf 
ether fioviAon as a freeman of Londwjy and if fjie furvived him, fiie fliould have 
vcMiu'from'the * fharc of his perfonal eilatc as belongs to the widow of a 
hatband, that he freeman. 

Would conAder 

hitnfelf a& a freeman of Loadatt : On .I^er f ither's death flic b'canae Intitled to j?oo 1. more, and applies 
a further provifion, Ite tourt, from the car* it takes if tfat intcreji f feme mertSf leUl on an action 
fjertunf *9 fie wife, eii’ige the litjband to male a Jurtker frovljten. 


Upon the death of the wife’s father and mother, fhc as next 
of kin became intitled to eighteen hundred pounds more, 
lyji ^ Thchufbar.d and wife live feparate ; an application was made 
now in beh.alf of the wife for a furtlier proviiion, on this addi¬ 
tion of fortune. 

Lord Ciiancei.i.or, 

This court, according to the power it cxercifcs, and the care tliai 
it always takes of the intert fl of femr coxerts, will either, where 
there is no provifion at all for the wife, on money coming to her, 
- ■ oblige the hviiband,before be is permitted to touch it, to make feme 
provifion for her j or where there is a idciuler pro\jfion only 
made before, on an atccffioii of fortune 10 the wife, if it be coii- 
fiderable, (not if a trilic only), oblige the huiband to make a fur- 
tiier provifion 0 ~), 

I think in the prefent cafe, the provifion made for the wife 
& very flender one, and of a very precarious nature; and there¬ 
fore I witl refer it to a Mailer to receive propofals for a fur-, 
tlier provifion on the behalf of the wife, itt proportion to this 
accellion of eighteen hundred pounds j and ordered it accord¬ 
ingly (2). 

(t) Je-xfm V. ante % vol 


(2) IJrj-.- Lib. E. 1748. fol. 498. 
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Hali vexCas H^U July, 31, 1749 (i). CWca?!. 

A n application was made to the court to compel a Tlwfuaril{iiai» 

gentleman, who has been placed at £ha fchool by his * f»* 
guardian, to return there again. Jaiw WtiS, 

and the eoiut 

will not indulge die infant !n being put to a private tutor, or going to anothgr fiifaool. Had if he ref«6a 
to go will taks a proper courfe to coirpel hina. 

The lad of fixteen years of age being prefent in court, and 
having no reafonablc grounds of complaint againft the mailer of 
the fchool, Lord Chancellor would not indulge him in being 
put to a private tutor, or going to another fchool} but ftid, his 
guardian was the proper judge at what fchool to place him, and 
where he had fent him, was a fchool of very great reputation: 
and that if he fliould refufe to go, he would take the proper 
courfc to compel him. 

His Lotdlhip mentioned an inllance in Lord Macelesfi^ltPa Ayoung j^ntlei* 
time, of a young gentleman who had been placed by his guardian 
at the Univerfity of Ctnnhridge, and on his abfenting himfeif the Unl'^'i^^ 
from thence, and refufing to return, Lord Ma£clesjield, 01) ap- af 
plication to him by the guardian, fent him to the University in 

the cuhody of his own tipftaff. fufmg to rem^ 

wu fent back hjr 
Lord Macclttjitld is the cuftody <if fait owb dgftaK^ 


Here the lad agreed to go back to Eton, and was indulged by 
tlxe court in a fortnight’s time for that purpofe. 


(i) Reg. Lib. A. 17+3. fol, 526, 


Harris vetCus Harris, February *75,0. Cale 37a* . 

f 7*^ 3 

T he plaintiff, 3 mortgagee, brought a bill In conjnn£lion A decree for« 
with ffcvt ral bond creditors, againft the heir at law of the ^*'*^t*a***^B 
mortgagor, fur a fale of the mortgaged premifles.v maft^fe^ted* 

• ftaced fum due 

to the mortgagee for principal and inrerelt, and report confirmed, as the mortgage is at 5 ^ tUtt. add 
theieis another mortgagee aod creditors bcful..s, from the time of the Mafter’s report being c*nfiriiied| 
it fhall cany only 4 fer eeut. 


There was a decree accordingly, and the mortgagee was di¬ 
rected to be paid his principal and intcreft in the firft place, 
out of the money arifing from the fale. 

The Malter matle a report of a ftated fum due for principal 
and intertft, and the report was confirmed. 

The plaintiff, the mortgagee, moved to day that the Mafter 
might . ompute fubfequent iiUereft and colls upon the fum report¬ 
ed due 

The eftate fold under the decree, produced about a thewfand 
pounds more than would pay the original mortgage} and one of 

the 
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tlje defendants is a fubfequent mortgagees but there was not 
' •****' near enough arifing from the fale to pay the fecond mortgagee, 
and boiid creditors. 

The reft of the plaintiffs, and the defendants, oppofed the mo¬ 
tion, and endeavoured to take a difference between the prefent 
bill and a bill of foreclofure, infifting, that in the latter, the court 
directs the Maftcr to allow fubfequent intereft upon tlie fum re¬ 
ported due, becaufe it is a compenfaiicn to the mortgagee for bc,- 
ing kept out of his money, by the court's allowing time to the 
mortgagor to redeem. 

But here a fale is prayed in tlie firil inftance, and the ^ntereft of 
die creditors are concerned, and dierefqre it would be hard to 
give intereft upon intereft in favour of one creditor to the preju¬ 
dice of the reft. 

JjORD Chancelxor, 

This cafe differs from the common one of a foreclofure (i), 
and it would be rather too much to give fuch an r.dv.i!it.ige to the 
mortgagee over the reft of the creditors, efpeciaily .is the mort¬ 
gage carries five per cent (2). 

His Lordffiip therefore propofed to his counfel, th.it from the 
time of theMaftei's report being confirmed, it ftiouid cairy on- 
C 7*3 3 plaintiff acquiefeing in this ppopofal, his 

llordfliip gave directions accordingly (3). 

(i) Butter V. Duncomb, 1 P. U\ 4.53. (2) Thi^ docs not appear in the Re- 

Biwea V. harkbam i. P, 653. giilcr’s Boo.':. 

(3) Rc^. Ub. A. 1750. fol. 1S4. 


Cafe 273. 


Fan atit Lovely Feb. 12, I/SO. 


S.C. An.}. 105. 
The court will 
(rant an Injuoc- 
"tipa at ihs fait 
of a '(roun* land- 


A Bill was brought by a ground hindlord to ft.iy wafre in an 
undcr-lelllo, who held by leafe from the oiiginal Icllee (t), 


lord loltiiy watte in an under lelTee, who hold; hr leafe from the original ieifori 


Lord Chancellor, 

A certificate being produced of the w'aftc, 1 am of opinion the 
plaintiff has the f.mie equity as in other cafes of injunctions. 

Arcmalndcrman l.tV remainder for life, re¬ 

in fee jn.iy have mamder in fee, )et tiie court, on a bill brought by remaiiuler- 
aii injunaion i« nian in fee, to ll.iy wallc in the full tenant lor life, will, not- 
withftanding the intennediate eft ate for Ijfe, upon a certificate of 

ht’e jiotwith. wafte, grant an injunction (2). 

ftandingan 

_ j- _ . * 


lerroediate j 


S'.yojr life. 


fP 

'.appears from the Regifler’s 
Book', that tiiis motion w..s made by 
partfotf who was the aliignee of a leafe 
granted by^ ope Athbf^n, to whom the 


ground rent had been conftanily paid. 
Reg. Lib. A. 1750. fol. 1S4. 

(2) Rebiii/vn v. Litton, UKte 210. Gauk. 
V. Cotton, poll 755, 756. 
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So, where a mortgagee in fee In pofleffion commits wafte by F^puAnty, 
cutting down timber, and the money ariftng by the file of the 
timber is not applied in finking the intereil and principal of his 
mortgage, the court, on a bill brought by'the mortgagor to Iby ber, and doe* not 
W2ftc, mid a certificate thereof, wifi grant an injundlion. arifin^ftM^e 

fait in finking 

the inteteft and principal, the mortgagor may have an injuni]tiod to fiay wafie. 


So, llkewife, where there is only a mortgage for a term of Sa,whewth 
years, and the mortgagor commits waile, tlie court, oil a bill by mortgagor oom- 
thc mortgagee to ifay waile, will g^ant an injunction, for they 
will not fuifer a mortgagor to prejudice the incumbrance (i). themonga^xa^ 

. injunction, tor 

they will not futfer the mortgager to prejodice the meumbrauct. 

For thefercafons his Lordfliip granted an injunfllion to flay 
Waite. 

(l) RahUif.n V. Ltitcn, ante 2IQ 


U.dl'-aj DArl!\ februar) ly^o. Cafe 274, 

t 724 ] 

M r. llfliiray and li'S wife filed an original bill againfl. |^‘**“* his wife 
the 14th of jVlay 1750, who, on the third of *• *wW^ 
put in a pha and nn^^vver, and the plea was allowed, th-defendantpi^ 
On tlic 17th of/loTr/y, Tiitrliy filed a crof:!-‘t;iii 

and his wii'c, to which, on the jrihof (Kiobt’r they put jD. filed a croft 
in their aiiiwers, lu wlt’ch lie iiietl fihy-iivc exceptions; billagainft fi, ^ 
cm the 13th of Decemhir l.n'l, lisiHray and his wife filed their ^?bic*h*t^*y'pu? 
amended bill againll V.trlcy^ to which he appeared on the 24th in theiranfw;rs, 
of Deair,j 'i\ and upan a ji'ggeliiou that the plainrills in the 
oiigiual canie have loll their priority of (hit by incatis of their then j^^^^nd’his 
amended biil, and have airo put In an lufuilicii-nt anfwcr to the wife filed their. 
crofs-bill: Dirrlc*; moved belorc the Jl.^.dlcr of rlie R'^.Hs 
fall day of tiiis term, iktf he might hove fn\ v'n's tlnu to pu in ipj^^red, and 
h'lS plait imj-iwr, or ikimnnrt l.i the otmuihJ biil, nfur prayed liicweek* 
(it'feuJ.nnU W.xzix'^y and his Kvije fhall L unfu'er-'d 

Darley ; crofs bilL amended hill af¬ 

ter R. and his 

wii'c fhall have anfwi'reJ thecrofi bill. Thephiti'ri be creh^htllhav ng firii; trefwttL'i the snfvstr 

ef]L. fa it was injuj^iieiitf R. ly thjt ‘ueens Itji l _ ''ity cf fait. 


Ills Honor gave Darley a month’s time. 

The plaituifi's in the original biil, apprehending tliis to be ir¬ 
regular, moved to day that the order made in thefe caufes on the 
ill! of 'January may be difeharged. 

It was itififtcd for the motion by Mr. Tracy Atkynit that if an 
atifwcr r4ppears upon the records of the court, and has never been 
rcferretl for infufliciency, the cofcrt will not examine whether it 
is fufiacient or not. 
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Ratt«at ▼* That the bare taking exceptions to an anfwcr can never be 
fajjj (Q T^eOi It in any refpeft, for {hey are little more than 
^ memorandum delivered by one clerk in court to another, and is 
a private tranfa£lion, and not of record. 

That the plaintiff muft take another ftep to fubftantiate his ex¬ 
ceptions, and procure an order to refer them, and muft alfo have 
•a report of the infufficlency of the anfv/cr, or clfe, to all in¬ 
tents and purpofes It will be confidcred as an anfwer, notwith- 
ftanding the exceptions ; and if fuch a practice was allowed, it 
would be attended with ill confequence to the proceedings of 
this courti for then, a plaintiftj to elude juRice, would have 
nothing to do, but to take exceptions, and by that means gain 
time, and delay the plaintift in the progrefs of the caufe. 

And therefore InfiRed that the fpccial onler for time is irre¬ 
gular, and (liould have been a general one only. 

I ns 1 Mr. W "ooiifordy counfel for the plaintiff in the crofs-caufe, and 
defendant in the original, inlifted, that if a plaintiff in an ori¬ 
ginal bill, after the crofs-bill is filed, amend his bill in things 
material, it is, as to the amendments, a new bill, and the plain¬ 
tiff in the original hill fliail be bound to anfwer the crofs-bill, 
which was filed prior to the amendments made to the original 
bill, before fuch time as the plaintiif in the. original bill 
fiiail have an anfwer to his amendnients ; and as the amend¬ 
ed bill muft be anfwcred altogether, fo the priority feems in fuch 
cafe lo be loft as to the whole. 

He cited for this purp -fc the cafe of Buckcrid^e Bhitidel^ 

before Lord Cbancellor In IL 'I, 1726, and the cafe of 

verfiis 1 /'. - 4^. 

And inlifted, that as thepiaintiuin the crors-caufc did on the 
;8th of yatrttryy oLc-in anonlev lo ilie e.’.ccpiloi.p, it is pl.iin 
this is no a!h.cicd d»ly, hut thut he ir, in earneft to proceed on 
his exceptions, and therefore the order was regular, and ought 
not to he difeharged. 

Lord Chancbi.lor, 

As the anfwer to the crofs-bill is not reported infufticient, J 
do not lay much ftrefs on the argument, that the plaintiffs in the 
original bill have loft iheir priority {Vid. tke ra/e r/f Long 
B/iriOKf Nm-er.iber l 2, 1741, before Lord J/rtraWeie (I). 

The fubftatuial objcdlon on the part of the motion is, that 
licre is an order obtained for time to anfwer an amended bill, after 
the anfwer is put in to the ciofs-blll, fo which there arc excep¬ 
tions only delivered to the plaintiff’s clerk in court, in ilie origi¬ 
nal bill, but no proceedings fuice to get a report of the anfwer’s 
being infufficient. 

The Mafter has .not yet determined, nor the court whether 
this he an infufficient anfwer: anti therefore the queftion is, if it 
ought not to be cwiifidertd to all intents and purpofes as an 
anfvrcr. 

But as the plaintiff in the crofs-caufc, fincc he obtained the 
order of the 33*1 of 'Jatuiary^ has got a fiibftquent one for refer- 
rhig the exceptions i I will hot give an opiriipn now, but let 

1 1) jfy/e z vol. at8. S. C. 

‘ tins 
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this motion (land over till the fecond fcal after the term, and in 
the mean time, let the plaintiff In the crofs-caufe procure the 

Mailer’s report. . 

N. B, Darlcu the defendant m the original, and plainti,tt in 

the crofs bill, procured the Mafter’s report, that the anfwcr of 
Rattray was infufficient, and by that means the latter lofthw 
priority. 


Birch verfus Sir Lyjler Holty February 28, 1750. 

Lord Chancellor, ^ . .1 . 

I Hive known numbers of applications to this court in the 
nature of an injunaion, or rather for leave to re-crea a 
nufme^, and to put a mill-dam, as in this cafe, into the fame 
fituation it was in before it was cut down, but as this is prayed 
by the pvefent motion, while the right is unheard and undeter¬ 
mined, the court have as conftantly denied the motion, as it came 
before them, and all that they have done, is to put it m the moll 

expeditious way of being tried (1). at . 

The cafe relied on by the plaintiff’s counfel was Arthmgtsn 

VCr(\i':. Fa'zvis et aP, % Fern.^ ^ r • l.. 

His Lordlhip, to accelerate the determination ot the right, 
dircaed the dei'etuUnt to bring an adion of trefpafs, and every 
thine to be admitted on both fides neceffary for trying the mere 


Cafe 

‘C 72 <s 3 

Where there it * 
motion to put * 
miU-dmi into 
the fame linuiti- 
on i: was in be-. 
f'>re it was cut 
down, the court' 
will not grant it, 
while the right 
it unheard and 
undetermined, 
but will put it in 
themoft expedi-' 
tious way of being 
tried. 


right. 


( l) /laen. 2 Vef. 4I4. iVcller v. Sm?alin. 
1 Bro.Cha. Re/>. 572- hord 'hynbam 


Heibcrt ante Z vol. 483.notes t and Z. 


March 22, 175°* 


At ike hjl Seal before Eajler T^rm. 


Cafe 27<?. 


A Bill was brought by a hulbsnd and wife, 
the right of the wife, the hufbaud dies. 


for a demand in i>y huftmd 
and wile forade- 
niand in her 
right, the huf* 


band dies, 


it is in the nature of a chofon in aaion and furvives to her, and the caufe does not abate. 


Lord CiiANCETXOR, i 

It is in the nature of a chofe in aaion, and furvives to her, 

and the caufe docs not abate by the huiband’s death (i). 


( 1 ) Flr/e Copjiln v. 


2 P. fT. 495. Bofui V. Siirmens, ttnttzi. 
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• ,* . ♦ 

Cafe 277. ’jDow vcrfus Ptacocky March 22, 1750. Fourth Seal bt/ore 

Enjler Ternit 


Vliere one» out 
of fsTcral 4e* 
/endanUi obtain* 



Motion was made by Mr. Fvans to difeharge an order, 
where one, out of fevcral defendants, had obtained' sfn 


ed an orfer to order to plead, anfwer and_ demur, but not to demur alone, be- 
4tmur,*'b«t^nM Caufe he had evaded the order; for after demurring to the bill, 
to demiv atone, as containing different matters, arid inconfittent with each other, 
Sebur^Mn** ‘‘tlfwers to nothing more than the charge of combination and 
taining different confederacy only, and this is what he muft abfolutcly do to 
matters, and fupport even his demurrer, which, without it, muft have 
anf^weredtujtWng f»hen to the ground, atid therefore cannot be confidered as au 
more than the anfwcr, 

charge of combi* 
nation and confe- 

Heraey only, ti» rsurt heimed to think it 'uw not enfttieritig furfaant ta tht order. 


C 727 3 


Where a roari 
demurs, for that 
the bill contains 
feveral matters 
not relating one 
to the other, if 
lie does more 


Lord Chatirellar inclined to think that this is not anfwcring in 
purfuance of the order (i), but as the demurrer might foon be 
determined, the delay would be of very little confcquence to die 
plaintiff, and therefore would not difeharge the defendant’s order 
for time. 

In I Fern. 4^)3. Hijbrr verfus Wcf.on, it is laid tlown, that 
where a man demurs, tliat the bill contains fevcral matters 
not relating one to tlie other, and i/i fonre whereof tl)e defend¬ 
ant is not concerned, if by the anfvvcr defendant doth more than 
barely deny combination and confederacy, he ovcr*rules his de- 


ihan arny com- niurrcr. 
bination atidcor- 

fotleracy, be over-rules his demurrer. 


(0 Vide hephtntmi V. Gttrdintr, 2 P. yS, JiTiff’id’sVUai, 17O. 
IP. 2^6. Lee v. Pnfeoe, l Brt. Cba. Rep, 


Cafe 27S. Stapleton verfuS Couivay, March 30, 175G. 


Vef * S C T Hardwicke faid in this c^fe, that if a contrail is 

Whtfo rwii-’ J,-> England for a mortgage of a plantation in the 

waft is nude in WtJl^Iv.dieSy no more than legal intcrell fluill be paid upon fuch 
Engtend^ta^ mortgage, and if in fuch cafe there is a covenant in the mortgage 
the for payment of eight per cent, intereft, it would le within the 
ox' ufury, notwithftanuing this is the rate of iutered where 
d lies (I}. 

0 See Conner ,v. BJlamont, ante i vol. 382. note i. 


H tp-l»atts, 
m-ue than 1 
intereft fl>a 
•paid ui>o?» 




ift the lim^ sqiF HARDWiAri. 


•Hi 


Tejfhr vcrfus L^tutty December 20, 17 50, amang the Caufe Pth IVW 

iit'ms, , 

T H E queftion was, Whether the client that has alreticljr a v«£ j* s, c. 

paid his folicitor, who Fuisfied the ckrk in court his whole Afixeiei-kii not 
bill, is liable to make good the fees of t^cfix clerk, where the ®****8*<1*»^*J>’!»*' 
fixty clerk abfconds, or is infolvent, W*" 

fees are •' 

though the plaintiff bad paid hia Ibltdtor who had fatitficd the clerk In cnnrthh whole lull (k},' 


The counfel for the plaintiff cited 2 P. Wins. 460. Farewell 
verfus Cohry and relied upon an order of Lord Keeper Bridg- 
maihy which limits the number of under-clerks. Thurfday the 
l^th of June, 20 Car, 2. 1688. 

It was irififted by the counfel for Mr. Reynardfim the fix 
clerk, that he is not obliged to deliver papers to the plaintiff un¬ 
til he is paid his fees, and relied upon an order of Lord C/rrr- 
eftdofds. 


(s') f'ide Gray v. Cocker/I, ante 2 vol. yf, 25. 
XI.}. •Furvht V. Gibjhiiy aafe "20. .iuen 2 . 


s 


Lethieullier veifus Tracyy December 20, 1750. Cafe 2So» 

c 728 3 

TR William Dodivell by his will devifed all his tftates d-S. C. poft. 730^ 
ready purchafed, or to be purchafed by his truflccs, to 
JiLiry Dodii'cil hi.s daughter and only child for life, with,re- aio.' * ^ 
mainder to truftecs and their heirs, to preferve contingent yt- 
inainders, remainder to the firft fon in tail maley and to the fe- 
. cond and every other fon of his daughter Mary Dodtvell in tail chafed « to br 
gcfternly and in default of fuch ifiue, remainder to the’ daughters 
of his daughter Mary Dodwelhy and in cafe his daughter life, wit* re¬ 
died w’ithout ifiiic of her body living at her deceafe, remainder mainder t,o truf- 
to Sir Henry Nelthorpe in tail; and in default of iffue'by him to 
Smart Lethieullier for life, with remainder to liis fons in tail to the fnft fonitr 
male, and in default of fuch iifue remainder to Charles Le- 

t/.teid/ui, in tail general i 

^ I ./r . and in default of 

fuch^ ifluc, TMnaiiider to the daughters, &c, and if M, D, died without ilTue, reanai.nder to ilt H, id, 
in c,fil, witli fcvcr. 1 l remsinderi over, ill jP. after at marries and fubfequ?nt to it execute* edred 
by whu-h (he convi-ys ibereverfion i' fee uf the Luids purchafed expeftant on the ihvetul remaloder* 
under I he will to 6'. B, and his heirs >n trujl foi f-vrral ufss and c jvenants to levy 4 jint fur extent . ^ 
the ufc.. of the deed, and recites tlic limitations under the will in the order mentioned j unth 1 
ptuvifo tliar the ufus declared by the deed (hall not take place till afar all the Utaitatlona under the wiil. 
uifint levied tteeirdwgiy tt was infilled M. D. lud by rise fine loifeiced her eftute for Jito j, hbt’the 
court held it was only a fine of the reveifion, as the deed cXprelily recite# all the iatervenlnv tiknen rV 

life under the will, and liaiiuufes after all tuefe. * 


Th; 
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tlanghter arrives at her age of twenty-one and triarries^ 
**® ’ and fubfequent to her marriage executes a deed bearing date 
the 31ft of Decembert I74<^, by which fbe conveys the reverfion 
in iee of the lands purchafed by the truftees under the will) ex- 
peflant on the fevcral remainders under the will, to George 
Brampfton^ Efq; and his heirs, in trad for the feveral ufes and 
putpofes therein declared; and covetiants to levy a Jine fur concejftt 
to tne ufes of the deed, and in the ceed and fine recites the hini> 
tations under the will in the words and order in which they are 
mentioned there, with in exprefs provifo that the ufes declared 
by the deed fhail not take place till alter all the liniitatiuns under 
Sir Wflimm Dod^ueiri, will, 

A fine was levied accordingly in Hilary term 1746. 

In fanuary 1749, an order was obtained by petition to Lord 
Chancellor for a conveyance from the truftees of all the lands 
purchafed under the will of Sir Wilham Dodwell, according to 
the limitations therein \ and particularly that the lift remainder 
in fee might be conveyed to the daughter of the teftator the pe¬ 
titioner, late Mary Dednvill, and now Mary Traiyy the wife of 
7 hiimat Tracyf Efq, 

After the pronouncing of this order, Mr. Tracy*s counfel 
being of opinion, that a conveyance to lur in puifuance of this 
C 729 !] being fubfequent to the deed of 1745, and the fine, would 

defeat them both, applied to the court to \ ary this order; and 
inftead of the laft remainder n fee being conveyed to Mrs. Tracyy 
that it might be conveyed to Geor"» Btamjloncy Efqj and his heirs, 
in truft for the feveral ufes, intents andpurpofes ot the deed and 
fine in 1746. 

Ml. counfel fer the J.ethi dhersy two of the remainder¬ 
men, prayed the petition might Hand over, that Itt might have 
an opportunity of infpcfling the deed and line on tlclr behalf, to 
fee if Mrs. Traiy had not forfv.itcd her cft.atc for life by levying 
this fine, as, according to the ftatc cf it in his brief, it feeincd 
to be a fine of her tftate for life. 

Lord Cf tuctllnr ordtred the deed to Icid the uics of the fine, 
and the fuicitfilf to be read j and then faid, tint it appeared to 
, him plainly to be a fine of the reverfion, betaufe it cxpicfs’y re¬ 

cites ail intervening eftatea under the will, and limits ufes 
after all thefe. 


VM, U. hid 
l«iied« pmfur 
eM0r of h 
«A*tc tx hi » 
yecokitl alrtdt 
•4ae, and thetc 
«r« hmiuttonsw 
uudets to pre- 
Airvr, Btc. tht 
tug vKouIi) not 


I will luppofe, for argumenj’s fake, that Mrs. Tracy had le¬ 
vied fur iunujfttoi her eftate for hfet yet as it is a truft 
ettate, and there are limitations to truftees to picferve (ontingent 
remainders, I am of opinion the fine would not work a foi feiture 
of her eftate lor life, betaufe it cannot at all hurt or alFcfl the 


fubfequent remainders, as there are truftees under the will to 
pre&rve themy and therefore iuth a fine would in equity operate 


hwt wmed a 

1 bar fotIfc, bteaufe c»so'^ ifirdi 'he retsi.nden, n there an tmileet 

t> vmitrt them. 


at 
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grat 


at moft as a grant only of fuch intcreft as Ihe had a power to LtfMitvrtt- 
grant (i). 

Mr, Smart objecting, that the expreffion in the indenture of 
fine, all lands, i^c. of which Mrs. was feifed, roiifl refer 
to an eftatc in polleffion, for it does not fay lands Jhe was fdfed 
of in reverjtoh : 

Lord Chancellor faid there was no weight in tliis obje£lion, bo* 

Caufe the technical expreffion is, lands, tenements and here¬ 
ditaments of which flie now Hands feifed in revcrlion, and mt that 
JJje was feifed ofa reverfion in lands, tsV. 

Mr. Smart alfo obje£led to the provifo in. the deed, that the 
fine fhould not afFeor operate upon the eftate for life of Mrs.*^ 
y racy, or any Other of the particular effates recited to be by the 
will of Sir li^iltsam Dodwell limited in ufe to the fcvcfal perfons 
precedent to the reverfion in fee in Mrs, Tracy^ 

Lord Chancellor, r .. 

The provifo in the deed, that tlic limitations thereby created tL prorifcihat 
, fhould not dillutb or defeat the eHate for life to Mrs. Tracy, theiimitationsin 
under the will, en abumhinti', and if there had 

provifo, fliould have been clearly of opinion that the ufes of this rr«jp'seft«cf«r 

deed would not have controuled the ellatc for life to Mrs* Tretty t*'" 

under fhe will 
unuer tnc lu. 

had been no fetch 

provifo, tl)C ufes of the deed would not have cootrauled Mrs. Teaeyt eftate fot> life under the will* 


But on the importunity of Mr. Smart, his Lordfhip diredled 
tlie petition to Hand ovei to the next day of petitions, to give the 
remainder-man’s counfcl an opportunity of mfpeding the deed 
and fine. 


(l) So Penhtyv. Hurrell, z Freem. 213. hold during the life of the mortgagor j-not- 
Lady ti^jetflone v. St. Rttry, 2 P. 14 . >. withltandhig the remainder-man had re- 
So where a tenant for life of the legal ellate covered at law upon the forfeiture, inilit 
made a motrgage, and levied a fine, the v. Finettx, Prec, Cha, leS.-Sed contra, 
court decreed that the mortgagee fhould Pric, Cha. 572, 591. 


January 2l, 1750-51, the Petition in the Caufe of LethieuUier and 

Tracy came on again. 

L ord Chancellor dlfallowed all Mr. Smart*s obj'ec- 

tions, and declared the MaHerhad done right in altering s, c! 24,4, 
the fetilemtnt to the flrape it now is, and that the exception to aao. 
it fliouid be over-ruled, and the plainiiffs forthwith to execute the 
fame. 

Lord Hardwteke faid, where a fine fur conceffit is levied by a f/uVied 
tenant for life, reverfioncr in fee expetlant on fevcral Ijmita- b7i‘ttn«nt*f!ttf 
tions in a deed or will, a court of equity will never conHrue fuch ilfe,rcveifioi»er 
a fiifJ to work a wrong, but operates only on the truft to preferve fiTvcMntmFta- 
tlie contingent remainders, and not on the legal eftate j for tionsinadecdur 

will, a court of 

equity will nevsr coniirac fudi a fiuc to work a wrong* 

U u Lord 


Vql. lit 
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Lord Tt’Jbot in the cafe of H 0 :ms and H^ins^ and myfelf, in a 
caufe that came Ixrfore me afterwards, were of opinion, that a 
perfon fo intrufted levying a fine creates no wrong, but operates 
fo as to grant all the conufor had a power to grant} for what¬ 
ever may be the conftru^fion of fucU a fine levied by tenant for 
life of a lifehold eftate at common law, in equity it would not be 
confidcred as a forfeiture (i). 

(i) See ante 729. and the cafes in note there. 


Cafe 2S1. 
I 73 ’ J 


Elizabeth Rigden, IFido'iVf one of ibe Daughters e/"| 
George Everhiden dceefedy by Ann his JVfe aljo 
decefedy VlAiUiamy ‘Thomas and George Rig Jen, the 
otily Children of William Rigden and Sarah his 
U' ife both decefed, luho was another of the Daugh- j 
ters of Goirge Everinden by Ann his Wife, J 


L PlaintifTs. 


Margaret Vallier Widonv, another Daughter of the l-pj r , ^ 

faid George Everituknby Ann his Wife* J 


March 25, 1751 (i)» Lord Chancellor gave fudgment* 


S.C»»Vef.i5a. ^EQRGK Everlnden being feifed of an eftate in Kent oi 
^’yelkb^elutet ^ tcnuTC of gavclkiiid, by deed-poll dated the 5 th of Augujl 
by deed-poll, in tjio, in confidcratioii of natural love to his wife and children, 

n»ittiva”ovTto^ and confirm to liis two daughters Margaret the 

hh'^wife^'and defendant, and Hannah, the rents and profits of his two mef- 
chlldren did fuagcs and lands in Lyttinge in his own occupation, during the 

dliThKK**?!*- wife, equally to be divided betwixt them, paying five 

giitauiilHaKiutA pounds yearly out of the preniiflcs lall mentioned to Ann his wife 
the rents ofhii for her life, by half-yearly payments, and after his wife’s de- 
ij"to*be ^w'^sd daughters Margaret and Hannah, to hold to 

betwixt them, them and their heirs, equally to be divided betwixt them* 
piiyitlg 5/. tu the 

Djother during her life, and after her deceafe to his two daughters, to hold to them and their htii*, 

2 ueiUj to it divided iem/ixt them. Lird HardiLuke •was of optnhnthat the ivords in the limitatun to ,pt 
ughun tnateda Hnanty m common, luhtihee tbein/numtnt Ltiarfidtredas a deed or a ludl (a). 


At the end of the deed was a claufe, by which he gives the rc- 
Cdue of liis perfonal eftate, after debts and funeral cxpcnces, to 
his daughters, to be equally divided between them (3). 

On the 28th of April 1714, George Everinden died, leaving 
Ann his widow and five children^ viz. Margery dcceafed, the 
plaintiff Elizabeth and Sarah the mother of the other plaintiffi), 
‘ the defendant, and Hannah the late wife of John Dixon, both 

dcceafed, which Margaret and Hannah, on tlieir father’s death, 
entered on the premilles granted to . them, and paid the five 

, (1) l\tg' Lib. B. 1750. fol. »79. P, W 14. 

(a) Gyidthh V. Stokes i Witf. 341. (3) Not :n the Regiflex’s book tho* 

VLi Ms. ujuVxibte ;o Pifmr v. Wijg, i probably ia the de;'d-poll. 

, ' . pounds 
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pounds a year to their mother till her death, which happened the 
pth of September, 1719. 

died the 10th ol April 1728, leaving onefon, Richard 
Dixofi an inPvtnt; and the defendant Margaret^ who inarried af¬ 
terwards William P'allier, and continued in pofleffion from ihe 
death of her (liter Hannah, and accounted for a moiety of the 
rents and profits to John Dixon to the time of the death of 
his foil Richard, which happened on the fifth of February 
> 73 °- 

On his death the plaintiffs and the defendant were his heirs 
at* law, and alfo heirs of Hannah, by the cuftom of gavelkind ; 
Margery the other daughter being dead without iffuc, and John 
Dixon the father of Richard having after the deccafe of Hannah 
married another wife, and thereby, according to the cuftom of 
gavelkind, forfeited his eftatc as tenant by the curtefy, the 
plaintiffs and defendant became intitled to Hannah'^ moiety of 
the premiffes; and the rents and profits thereof; but the defen¬ 
dant has ever fince Hannah's death been, and now is, in pof- 
felfion of the whole, being twenty pounds per ann and not only 
received the rents, but cut down and fold the timber, and has 
the title-deeds in her ponilfion. 

The defei'.dant infiils, that the premiffes were given by her 
father under the deed-poll, to hold to her and her filler as joint- 
tenants, and not as tenants in common; ainl tliar (lie by fur- ^ 
viving her fiftcr is become intitled to the whole, and refufes to 
account for the rents or timber, or to produce the deed-poll or 
title-deeds. 

But the plaintiffs infift, that the deed poll being a giant to 
them and their heirs for ever, equally to he divided betiveen tkttn, 
and operating as a covenant to Itand feifed, they were tenants 
in common, and not jointenants; and Hannah's moiety did not 
furvive to the dcfcadant, but defeended to her Ion, of which (lie 
herfelf was fo fenfiblc, lliat on Hannah's death (lie accour.ieti for 
a moiety of the rents to John Dixon for the ufc of his fon till his 
death, but now abfolutely refufes to account. 

The bill therefore is brought for an account of the rents of the 
premiffes and money ralfed by f.ile of timber, and that the piain- 
liffs may be paid their proportions, and that the title deeds 
may be brought into court, or otherwife fecured for the perfoas 
interefted. 

Lord Chancellor, 

Tlic quedion in this cafe is, whether the limitations in the deed- 
poll of the 5th of Augujl 1710, executed by George, arc a join- 
tenancy, or a tenancy in common. 

The deed begins as a deed-poll, but is in fa£t a difpoficion of 
his real and perfonal eftate, and to take effeft alter his death. 

I'his may he good as a covenant to Itand ftifed ; but if it was to 
be coufidered as a conveyance it would not be good, becaulc there 
IS no tranfmutation of poffefflon. 

The prefent point is a very litigated one in die books. 

U u 2 Equally 


Rigbck V.' 
VAttjrR, 
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»• Equally to be divuJedh now eftabliftied to be a tenancy In com- 
iISj ^ equally only, without the fubfequent 

i^IywiiiStea wofdi annexed to it would befo conltrued (i). 

* lentocy in wq®. it is infilled to be otherwife in the cafe of a deed; and 

•Konitiawi . I jJq jjot find any folcmn determination of this fort, yet 

^ the diftindtion to be fure is often made in the books. 

In the tafe of FiJljer ^cifus TVtgg^ in i P. iV. 14. and i Lord 
Raym. 6 ^ 2 . there was a furrtnder of a copyhold eftate to the ufc 
uf y/. and C. and their heirs, equally to be divided betwixt them 
and their heirs reJi'tBivtly* I bis was held by Mr. Juiii<.c Gould 
and Turton a tenancy in common, by rcafon of the apparent in¬ 
tent of the furrender, againll the opinion of Lord Chief J uftscS’ 
Holt who thought it a joititen.incy. 

I do not find th.-!! this judgment has been reverfed, fo that It is 
undoubtedly jm authority. 

'^I’hc cafe in a P^tnt. 367. in Chancery, is alfo to the fame 
purpofc, where a covenant to ftand ftiftd to the ufe of for 
life, and aftciwards to two equally to le d'Jided^ atid their lu-ii# 
, and adigiis for cvei, was adjudged by the Loid Kiepcr Kotih to 

be a tenancy in common. 

1 have had the tcgiller fearched for this cafe, and cannot find 
it-, but notwithfhinding it w i» not entered, it ti.Ight have been 
fo determined, and is fo cited by Mr. Jullicc ?".///-« in 
verfm IVtgg* 

Hammirtoi: vcifus Chytrr^ 14 Ccr. 2. Rut, 4•5. svas adjudged 
a ter.ancy in common upon the fatne words i hut this cafe is not 
much to l)e depended upon, bccmfc at the cud of Loul Raymond^ 
iiport of R'JJir \cifus it is t od to be cited by Sir Edward 
E.ithey only, ?nd the cafe was not tu be lound. 

In the eaie of SunJ vcri'us 'JJnLv^ I'afl'. 32 Car 2, (2L In the 
CDUit cl icing’s thneh, tluic was a iiofiiiKiit to t'Ao and their 
heirs, eqi„u!y ts ht dwi'id Intween titni, to lie ujt. of tit-n avd their 
heirt: upon the br*.aking ol ilic e ile*, Chief Julticc, and 

Dolbt/t Ju(lie<, were ol opinion that It was a ti'ii inty in com¬ 
mon; but y^wt/juliiee wis ofatioclisr opiiiiou, upon the dilfei- 
ciu'e between a iKed and a w-ill. 


f J lint notwiihilaiiding ihtre was a rnh* in that cafe for judg- 
mciit//y, yet noliody bibig fatisfied witl the opinion, the ride 
was upon Kioiion fet afide, and ii was made an ullohus comiluwi^ 
-and ended af.crwards by the dea h of the paities. 

In the- prclcnt calc 1 think it a ttiiaiuy in common, wlutlur 
the iufliument he confidered as a dud, or a will. 

perfon has more icverciice for the argununcs of Lord 
Uy,Mti aA -jar- Chief Jolllee Ihit than I have ; but in h'tjhtr and U'tygxhz aigu- 
u^r,\n ihe c le mtuts of the Other two judges arc more agiee-aUle to th.. ii aier e f 
iw *"101- tSbe thing, and his more fubtle -and finely Ipun. 

iigri. iM* t* tli; 

ivttji) I'l eHt«r?# LjrdClmf Jufti.-f 7/«/f's more fubtle. 


(1) L'o i* \ fV- IJ^]lin,aitt I vol, 493. /r/i 16;. 
note I. O' n\. /'.</. 491 hiiut (ij C, { /’ ir. s6. < ited. 

ffrts. a/ue Si.Uft v Hi^itlj 1 


That 



in the Time of lord Cliancellor Harowicice* ^ ^ 

That was a queftton upon a copyhold eftatCi and there Mr, 

Jufticc Gou/d and Mr Juftice ^urim held it ou^j^ht for that rea- ai fun^ndert «f 
fon to be conftrufd favourably, and contraiy to the rules con- e«pvh>W 
ccniing conveyances at com-non Uw} and that they arc to he “y'^efurtMO^ 
confidered a-j will**, becaiiL the iurrcndcr is oftentimes made tntsftmu 
by the furrendcrci tn extitn.it, when he is imps cMjtlti: but and >«.hcn hel* 
Lord Chief Jufticc. H^h was of opinion, as to radinq tndpjfliig 
c tates, copyholds ought to be governed hy the rules ot die coin- cunfiacrr>d a« 
mon hw, and Uiit a furrender to ides u> only adtredion, and the 
fiirrcndercc is in by the giant of the loid, and not within the j,yy, 
llitute ot Ufes ; and th 'refore held the cafe was to be confidered 
as a grint at common law. 

Here I mull confidei it as a cownant to fiand [etfedt for there 
no lucry, and is to tike cfleet after hi'* deceafe, which could 
not be good, as a conveyance of a ficehold, to take cffb£l tn 
fititn 0 

Ii would be vciy inconvenient to conftrue a covenant to (land 
fetied, diflrrcnt from conieymces it common law. 

But here theiw art words of rtgiil dion, or modification } and I 
do not (ce iny hum in giving them a rcalona >lc conftruchon to 
aniu r ilic iiitciiiion 

fiMC lie otlur '•eafons which weigh with me, and greatly 
fli igt'ien my opinion. Here is a father miking provifion for 
all n'schildicn : iuppife one of th m hid died and left children, 
if * ) niit-tc*nim>, it mull hive gout from t'l n and funivedto 
the other Ions and d tug Ucis of the grantor, which could never 
be his mt iimo i. 

Hii^ c 11 t Ins taken a htitude upon the foot of Intention j iftwopTfln* 
if two pci tons idviiicc money uj on a mcitnigc, though the *dvin« money 
coin I > mce be m ulc to them jointly, it fhaJl be a tenancy m com- 

jnon It/, sryjiice be made 

to ihcm j iintlv, It ih II be a tenaitc) m com uon. 

In the cafe of advancing moiicy jointly by two perfons for a f 735 J 
puuhafc. It his bc> 11 fiul indeed th it the ch nice is included, and 
Uk ml red fliill funive a), but then it mud be utukifionel 
\v icFv. two pcrioiis punch if ng, ad’ ante in ni'' tuts, for if there 
is a difpro^'oitioii m the fu rs it wc ul 1 be othei w ift. 

Ihcgruitir fccnis to hive pul Ins own conflruftion upon 
th'b tlced by till, oflng of Ins perloii il ellatc ui tli., fime words and 
which Is idmutcd to be a t.nancy m common, and therefore it 
would be c\traordinarj to fxy he meant difFcrcntly mone from the 
other. 

This is as near a tefiamentary cafe as can be, and I do not fee hprefin 

but it might have been pirn* d «s a will . the cafe of /c/iJitf \cifus urj^oapiu^^hi 
/-rti wIS on a deed, ..nd jet proved; and fi let tintdctcinnna- ’’^vebempror^ 
tion tht’ic has been anotlitr of the name of J as»wiU(3), 

in the court of King’s Bench, about a year ago, 

(t) oPct*yw Sty~s.at f, \ Cha /?<*/>. 57, Ctaddc^, ^ P It', 158. 

Pi / ul,f V. P* aA/, ante 1 vol. 467. (3) So Him» v, \ C* 

( ) P idi Hayew Ktu^dont, t Petn 33. 248. 

Vpers, JykjWirtb^ ibtd, 361, Lake v 
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T, , JJo obje£lion to this conrtruftion arifcs from the v/ord grant i 
^ gfant muft be conftrued equally the fame with the words 
««>(t or bequeath^ if in a wdll; and this is quajt a teftamentary a€lt 

' <<», «$ the wwrus and therefore muft be confidcredas a will. 

j^.i,ieath ofdc- 

, vU«'iaitwiUf ibr thU Is a teiUmentary and therefore muft be confidered as a will. 

^henthe eftate Notwithftanding this is my opinion, yet if the defendant 
'. fmaiivaiu ,in- chuies to have the queition determined by common law judges, 
ftei'of f?iidi-'g I will give him an opportunity of doing it; but as the eftate in 
queftion is of fo fmall a value, I will not fend it to be determined 
court, ifeway bs by a whole court, becaufe the prefent method (though a right 
l»« one) of fttting down fucb cafes in their fpecial paper of caufes, 
tefore^t'wojSdgei ''’t^oduces a number of arguments, and a confiderable cxpcncc; 
at their Cham- uiit I Will dire£l ir to be heard and argued, as is often done, be¬ 
fore two judges only at their chambers: and mentioned Lord 
CJiief Baron Parier^ and Mr. Juftice Burnett 

Mr. Atroriiey General, who wa*? enunf;! for the defendant, 
declaring himftdf wdl fatisfied with Lord Chancellor’s opinion, 
he made a decree acccrditig fo the prayer of the bill, but at the 
fame fiiTie faicl he wou'd direct the account of the rents and pro¬ 
fits to be carried back only one year before the filing of the bill, 
as ir was not filed till nineteen years after the death of Hannah^ 
viz, the twenty-eighth of Nctvembrr 1749. 


vers. 


Cafe 2B2. JfJy 23, 1751, Edmund Robinfony an Infant^ ^j ’7 pi. • ,t* 

( 736 j bis next Friend^ j ^ 

William Rohiufofii Clerk^ and others, —' ■ — Defendants. 

S.C.a Buff 3S. T T P ON the 27th of 1723, George RobUifnn, of Eoehym 
m*de i-J county of Con.nvall, LTqi nitikt s hi^ will, attefted 

b, i;. t of Lord by three wnDKfils, and after giving lo hi.s wile one guinea, and 

Hufitwicte tor i^jg f;ither-in-law a groat, he gives and devifes in the wortls 
tiic JiMuion of ® 

i±>rjuJBy.sof*he toUosVlllg i 
COU.t »f' Ki.:g's 

l^ncb, they h Id halL 11. muft by neceffAry implication, to eflciftuatc the manifeft intent of the 
teft-ititr, be conftiuid to h.ffc t.iken an eftate in uil male, notwithftandiug the cxprcL eftatr devifed to 
"JU U, forhisiife, dnd no longtr. 

** I give and devife all my real c(l.ite wherefoever to John 
♦* // //, Tk(»niis Lukey, and Setmpfon Sandys, and their heirs, to 
** the ufes tollowiiig(here the teftator dire< 9 s them to raife 
a ihoul'aiid potinds for a particular purpofe, and then goes on, 
and lays, “ My will is, and I bequeath all my laid real eftate, 
excepting my eftate at Endyllionj and all my prefentations in 
laid county, to LeibceiU Hicks, of Plymouth in the county 
Devon, Gentleman, for and during the term of his natural 
' “ life a! d no longer, provided he alter his name and take that of 
♦* Rohln/on, and Uve at my houi'e of Boehym j and b'S deceafe 

' ** to 
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to fuch fon as he {hall have lawfulIy^ to be begotten, taking the v. 

** name of Robinfon\ and for default ofyl/riS then I bequeath o*!*-*®**. 

** the fame to my coufin (the defendant) William Robinfon of 
Landewedrii-hy and his heirs for ever: and after fcvcral Icga- 
** cics, the teftator gave all the reft of his goods and chattels, 
together with his faid eftate at Endyllmi^ to the fiid William 
Robinfon ; and made him folc executor of his will.’* 

On the 30th of September 1728, the teftator died without iftue, 
leaving the defendant William Robinfon his heir at law, and 
Lancelot Hicks did after the tellator’s death take upon him the 
name of Robinfon, 

Lancelot Hicks had two fons, George his eldeft fon, and the 
plaintift Edmund his younger fon j aiul George was called by the 
name of Robinfon and died in March 1738 an Infant, in the life¬ 
time ol Lancelot Hicks his father and of the plaintiif his younger 
brother. 

In July 1743 Lancelot Hicks died, leaving the plaintiff £</• 
nntnd Hicks^ alias Robinfon^ his only furviving fon. 

The plaintiff brought his bill in the court of Chancery for the 
execution of the trufts in the faid teftator’s will, and that a fulH- 
cient part of the real eflate might be fold to difeharge the debts C 737 3 . 
and incumbrances affe£ling the fome, and that the rciidue of tlie 
faid eftate might be conveyed to the plaintiff. 

.The defendant William Robinfon by his anfvt'cr infifted, that 
by the teftator’s will George Hicks, alias Robinfon, the cider bro- 
ther of the plaintiffi was tenant for life in remainder of the tef¬ 
tator’s eftates immediately expectant on the eftate devifed to his 
father, and that fuch eftate was a vetted remainder in him, and 
^hat no other fon of Lancelot Hicks could uniler the teftator’s 
will take an eftate or intereft in the lands thereby devifed ; and 
that on the death of fuch fon the defendant as heir at law of the 
teftator, or by virtue of his will, became feifed in fee of the 
revcrfioii of the eftates of the teftator immediately expedtant on 
the eftate devifed for life to Lancelot Hicks, and that on his death 
the defendant became feifed in poflcilioa thereof, fubjedl to the 
charges and incumbrances thereon. 

Lord Chancellor gave his opinion in this c;iufe the 23d of fuly 

1751* 

The queftion is. Whether the plaintiff Edmund Robinfon took 
any eftate under the will of George Robinfon. 

I can find no place where the word fon has been conftrued to cafo in 

give an eftate- tail in the firft taker, but in the cafe of Byfeld Queen Eiix«~ 
in the time of Queen Elhabcih, cited by Lord Chief Jufticc Hale on^on^where 
inthccaufeof King verfus (i). the word >£» ha» 

been conftiued 
to give an cftate-tail in the firft taker. 

I do not know what weight to give to this cafe, bccaufe though !* 

I have looked into Cro, Eliz. and all the cotemporary reporters, / 

any of the co- > . 

tenapotary importers, and therefore cannot be allowed to be an aulhonty. The devife in the prefeni ’ 
cafe being to L. H. fur life, and no longer, cannot by any implication wlMtfoevcr be conftrued tube aa 
eftatc-tail in him. 

(1) t Fint, 214, 325. S. C. 
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RcBiKtDH ♦. yet I eannot find it reported, and notwithftanding it was men- 
t{oned by Lord Chief Juftice Eyrc^ in the cafe of DtMer verfus 
trollop (I )* yet he Hates it from the cafe of Khg verfus Meiting^ 
and fo docs every one who cites it in any cafe fubfequent to Kng 
and Mellitigy and therefore it is probable Hale quoted, it from a 
jnanufeript, and upon fuch an authority as this is, I cannot 
juftify it to myfelf to confirue the word fan to give an eflate-tail 
in the cafe before me, bccaufe the ilevife to Lancelot Hich is 
to him for life, and no longer, and confequently by no im¬ 
plication whatfoever can .this be conftrued to be an eftate-tail in 
him. 

But I do not intend to given 'an ahfclutc opinion ; a.nd if the 
parties approve of ir, I will make a cafe for the judgment of the 
court of King’s Bench. 

C 73 * J The direftion to alter the name of Hichs^ and take that of 
f/ bearing the name of Rohinfon, and therefore 

fivks, and take could iiot d-;fcrt it, as he niighr have dime if it had been taking 
«hat ofonly j but Hill I think this was a condition fubfequent and did 
«eani j^ot divcft the cftate, and the fon who was but iuft born would 

ifwft^and there- ha VC a rcafoiiablc time to take tlie name. 

fare coald not 

'elelert it, at he might have done if it hod been taking only; but itUl it it a condition fubfeqnent 

«ulxa and did not diveA tike cAaie. 

‘ * ' 

Lord Chaucclhr fai,d, after mentioning the cafe of King verfus 
Melling in Fenir. Reports^ that the argument of Lord Chief 
Julficc Hale in Ventris was not copied from his own argument, 
but the arguments m 'tbc cafe of the S/ w;/ Huudreds of Lirmcejler^ 
and a cafe upon alienations, were copied verbatim from a ma- 
nufeript of Hale, 

Upon tJje cL Hovemher 1751, the caufc came on again 
before Lord Chanedhr^ when his Lordlhip ordered that a cafe 
fiiould be made for the opinion of t!ie Jutiges of the court of 
King’s Bench upon the will of the tcilator George Rohinfon \ and 
the material facls appearing in the pleadings upon the following 
queftion: 

Whether any and what cflate or-intercO' in the premifles in 
qneflion is. by virtue of the fald wilI,i Vefted in the plaintiH* 
Hdntund Rshlnfon the infant: and it was ordered rhatthe faid cafe 
ihould be Hated as of a devife of a legal eHatc to Laneelot HirkSf 
and the feverai perfons to take in remainder after him, without 
regard to any truHs, 

N, B. '1 he above queHion has been under the confidcration 
of the court of Chancery in another caufe, which was as 
IfoHows: 

{ Upon the death of George Robinfeny his widow brought a bill 
^^i'ilhChanccry againi^ H^ill'iam Robirfon his heir at law, and Lari’, 
r' edot Robinfon his t^vifec, and to have a performance of the ar- 
tick.s made upon ber marriage j and a crofs bill was brought by 
the faid Lancelot Rchinfon to prove hi* will, and to have an exe¬ 
cution of the truHs thereof. 

t. 

U) 8 Fin, 25J. S. C. Rohtr^otdi Geevel. 96. S. C. 


Upon 



in die Time of hord CHatictello? Haadwicks. 

Upon hearing tlic can fes before Sir Jofiph Jei^llt ott the 17 th 
of ^pril 1733, the following remarkable declaration was in- 
ferted in the decree; His Honor declared that bjr the faid 
** teftator^s will the defendant Lancelot Robinfon i« tntitled to 
an ertate for life in all the eftates of the faid George Robinfini 
“ except the eftatc of EndyUion, with remainder io tin eldeji fon^ 
,** and but onefan^ of the defendant Lancelot Robinfon for his life 
** they performing the condition in the faid will; and that the re- 
** mainder will go over to the dfondant William Robinfon the heir 
** at law of the faid tfaf'^r*' 

iatuu ftm fer Us lift, and that the remainder wUi go over to }V. Jl. the heir at law 


13 ^: 


RoaiHtOK VW 

lliirBlKfoH. 

in a caule be¬ 
tween the Widow 
at the teftatar 
and IT, X. the 
heir at law> de« 
dared diat X** 
wat ia'itled bnijf 
to an eilate loir , 
life, wlih re* . 
nuiiitier reiZw. ■' 
tUe/l /if!, *$i 
ofOie w&ator* 


A copy of the opinion of the judges of the court of Kin^s Bench in £ 739 J 
the cafe of Robinfon againji Robinfonj the iji tf December 
1756. 

We are of opinion, that, upon the true conftru£l:ion of the 
will of George Robinfon, Lancelot Hicks, therein mentioned, muft 
by ncceflary implication, to efte£i:uate the manifeft general intent 
of the teflatOT, be conftrued to have taken an eilate in tail male, 
he and the heirs, male of his body taking the name of Robinfon, 
notwithftanditig the exprefs eftatc devifed to the faid Laneeht 
for his life and no longer (i 

Mansfield 
y. Denifoiu 
'M, Fojler 
J. E. WilmoU 

(1) V^ide BamfiAJ v. Popham, i P. IP, 2 Pef. 182, Evans v. Afilty, 3 Eurr. I570, 
54. AHanfva v. CUtbtrow, 1 Vef 24. //ay v. the Earl of 3 Term Rep. 

H-yidv. Lewis, ante I vol. 432. Lethieul- 83 . Dot V. Applin, 4 Term Rep, £ 2 . 

Her V. Tracy, pofi 784. Paughan Farrier, 


Burden verfus Kennedy, July 23, t757« 


Cafe 283. 


I,oRn Chancellor, 

W HERE an execution by elegit or fieri facias Is lodged 
in a Iheriff’s hands, it binds goods from that time, ex¬ 
cept in the cafe of the crown, and a leafehold eftate is a^ af- 
feiled from that time j and if the debtor fubfequent to this makes 
an alTignment of the leafehold eftatc, the judgment creditor need 
not bring a fait in ejetlment, to come at the leafehold eftate, 
by fetting alide the aiRgnment, but may proceed at law to fell 
the term, and the vendee, who is generally a friend of the plain¬ 
tiff, will be iiititled at law to the poiTellion, notwithftanding fuch 
afljgnmcnt. 

term, and the vendee will be iotitled to the poSelSoo, notwithil^dlng 


A leafeheld ef- ' 
tate is aH^ded by 
an digit or fitri 
fatuu from the 
dmcit is lodged 
in a fteriflT’s 
lunde; and if 
the debtor •ftib*' 
fequenc to this 
tnalcesan ailign- 
ment of tt, the 
judgment endi- 
tor mry {troeeed 
at Uw to fei) tho 
fuch affignment*' 


But 
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9v«»om V, But m the prefcnt cafe here is orly an equity of redemption 
K.XHMKDT. debtor in the lealehold cftatc» and an execution lodged 

will not afieil, this, as the legal eflatc is in the mortgagee j and 
coTiftquently, by the common equity ot this court, he miy 
come here to redeem a fubftquent incumbi'inter, and hkcwife to 
diicovtr whether thtic was any and what toalidcration lor tliq 
aCignmeur. 


Cafe 284. ButUv \<,rius Rajhfuidi Augvji 2, I7S1» 

C 740 3 

If there he a fe- TV yT R» Evans flKwcd c.iufv* why an order nift for a f qu''(lra-* 

joeft-ationej^, vtii t of in anfwcr fmni a member ol tlit Houfe 

#or VkA it oj dft * 

anfwer, ag i> ik of Common , ihoi id not U made abiulutc. 

jtncmbei Ot j it- 

luinem, aiuhe put^ in an infn” If)’ throiVri niide ibf lu*’*', ’nifx'-c tio s iic i ik"n tothe 

<iiif»*i, the w»urt ttiVo/arjj 'ji j t'o jfcj/ i pj < whi-thtrth iweri fulhcKiiU 

The tauf flievn was, in anfutr rome in; bit it was in- 
fflcd Oil the pirt of the pi uiitnl, as cxrtption . were t ikcii, that 
it lb no an fuel, ind thtrefoic the ou'n,r ouglit to lx. made ab- 
folut''. Mr. Aiw«r, { icntt t, cittd Lord Cl>Uvf'd\ t ift, 2 /*. 
Ji mt. 3S5. where it is laid down by iSir that if 

there be a itquckiation mft againft a peer for w ..nt of anan- 
fwer, and the prtr puts io an anfwtr whuh is infulRcitnt, jtt 
the order for Itqiitlhation fhall not be abtolute, but 1 new ft,-, 
qucltration mft, and at the fame timt Mi. Goldjlofou^h,'f,h.O'wtt& 
tlx n the regtlUr, laid this was the courfo of the court, 

LoRiJ ClfANCFLI-OR, 

If there 1 * a fcqutllratlon for w'lnt of an anfwcr agalnft a 
member of pirhament, and he puts in an anfwer btlorc the or¬ 
der is made al folutc, and exceptions an t iken to this aiifw er, the 
court nvdl etlargi th l,mi Jot Jl tnvittn laifi till it lhall appear 
whethei the ankvei is fullitient or not. 

Mi. Gohlft Ji sugh, v>\io faid it was the flaiuling rule of the court 
there ftiould be a new fequcllration 1 ft in this lale, wab a very 
good oflieer, but yet I lliould think what I have mentioned is the 
proper medium . but lus Lordflup at prefect allowed the caulc, 
as It was the courfc of Uic couit. 


Cafe 285 . *i 


Fktty \erfus Given, Augnjl 3, 1751. 


A 


Bill brought by the executrix of an attorney, for money 


S. C. Arab 109. 

ot^in from the defend int for buCnefs done by her hulband 

« uri<} 8S i IS .ittoiDfv, aiul to Ih piul what llnll be found due on an ac- 

* \ Itates the delivery of a bill by the plaintilF, 


fif >' Jicrtuf- 

Wit As the rfrrci dint's a l»rne\. A demuirer to the lelief as a remedy is at law under the Astute of 
7( fa a./r tlii ^tttrrtgulatufi J at ani Jclhitut, Lurd Cbanct-Uot allowed the oemurtcr. 


Tli« 



!n tire Hmc ©f Oiaitcellor 740? 

Ths defendant demurred to the relief} and for cattle of dc- 
tnyrrerfhewcd, the remedy was at law, and that an a6t of par- ** 
liament has pointed out a fummary way; the ftatttte of 2 Oeff* 

2. r(7j6. 23.^/7. 22. 

Lord Chancelkr allowed the demurrer i). 

l[l) Rrg. Lih.'Z, 1750. fol. 502. 


Parfons verfus Freeman^ November 9, 1751* Cafe 285 <i 

[740 

O N articles before the marriage of Richard Freeman his S.C.iWiHT. 302, 
wife, upon his undertaking to do lome a£ts for hpr be- 
nefit, the covenanted that flic would join with Mm in fufllring a promifing mJa 

recovery of an eftate that belonged to her, and tettle it to him abator a wife’* 

• • ■ > - “ benefit, ihe, ia 

articles betere. 


and his heirs. 


matriage, cove.. 

nanted to join in fafFcrlog a recovery of her eila'e, and fettle it to him a«d his heirs. 


Mr. Freetnan made hi*? will in 172Q, and took upon him to The hnftand 
devife this ellace to the defend int} but not having performed the 
contradb, or the a^fs he had obliged himfeif to do by ihe articles, eftate to ihe de*- 
Frecman aderwards comes to a new agreement with his wife, f-adam, bucaot 
that he fiiail not take her eflate xnflauter in fee, but fubje^t . 

to an appointnu'iit oj i/:c bu/vava and Hu.Je, and in derauit hi-mfeif to do, 

of fuch aiipointmcnt, to the ufc of Ruhard Freeman and his ^ «««■ 

1 • . agreement with 

^^^**‘^* his wife, that he 

fiiall not take 

her I ftare ',>-fljnter\n foe, but fubjed to an appointment of the hulband and wife, and in default there¬ 
of, to ihc uio of the hulband anu his hens. 


A recovery was fufFcrcd by Mr. Freeman and Ids wife, and The recovery - 
the ufes that jecovery decJ.ircd to be t.) the purpofes of the 
deed} he died afterwauls, in the life-time of his wife, with- purpol.a 0/thi» 
out ever ni.ikin« any appointment with her, or revokiru; his ‘I'ei 

e / ii* O in the wife’* 

” life-time, witli^ 

out making any appointment, or revoking hia will* 


The queflion was. Whether the recovery fuftcred by Rich¬ 
ard Freeman and his wife, and the ufes of that recovery as declar¬ 
ed by them, are a revocation of his will. 

it, to the ufes of the deed, a revocation of Mr.. 


The recovery 
fu fie red by m'r. 
Frti'mat) and his 
wif>> and the 
declai ition of 
Fi'acU.aa’s will. 


Mr. Noe! for the pbintifF infilled, that tlic recovery Is clearly 
2 revocation ar. to this eftate. ' 

There are two general rules: 

Firft, Where a man has an eftate in fee at the time of making 
his will, and makes a feoffment afterwards, though he takes an 
eftate to himfeif in fee again, it is a revocation, 

bccondly. Where what is done, relates and extehds to the 
whole eftate, it will be confidered the fame in equity as at 
law. 


And 
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CASES Argued and Determined 

And for tlicfe purpofes, he cited Af/jrawd vcrfus Turnert 3 
Wms* 163. there “tenant in tail*male, re'namder tohimA-lf 
•* in fee, deviics his lands to J. S. and thtu fuffers a recovery 
“ to the ufe of himfelf in fee, and dies without lifue male i this 
“ is a revocation of the will {i 

This dciLrmination Akws, that the principle I have laid down 
is fully eUabliflitd, with regard to iubfci^ucut a£ts after making 
t will* 

Though a will, I rouft allow, takes in all pcrfonal eftate ac- 
qu.rtd aturuards, yet in cannot polTibly take iu a real eftatc ac¬ 
quired afterv irds. 

h is laid down in Rolls Mr, 616. that a feoffment after a will, 
though declared to the ufes of a will, is a revocation. 

The deed to lead the uft s of the lecovcry amuuntid to a new 
agreement*, for, inlU.id of letting itrcll; as it did om dif articles, 
the hufband and wife conveyed the eftate in iee upon a difleicnt 
ccnlulcratun. 

In the cafe of Pollen «rfus Ihbandy Ej. Crf. Ah, 412. Sit 
J IL by lAill of the I2tn of Febtua-jf 1708, “ gives all the rc- 
“ fiiluc ot his ri-ul .ind pttfon d 1 0 ue to J. F. and tht hi 11 ■> males 
“ of his Dody, with runainilasoitr j aliciward», by Itali* ind r«- 
“ kafc,the 3’5th of dugufl^ 1709, St J H, io<r<*iheT w t J S.ius 
“ truftce, co'.vcy fevcral lands in Worwtlfjue to irulttcs and 
“ thtir heirs, to the ufe of himftH ioi lift; and that iht truitccs 
“ frculd execute futh ct nvcyance thtrtof as Sir J. S by writing 
** uut'er his hand .md feal, or by lus lad will and ttdaintnt Ihould 
“ .ippoiut: S r y A’, d ed in 17 lo,without alitnngoi rtvokingthe 
“ faid W'll, or making any inlwr appinntnui t toutlinig the ical 
“ edatc : the qu« llloii waa,Whither this leiic ami nk ile vi'tre a 
“ relocation of the \iill or not; and it was dcCictd, Itrfe 

“ mitl nit if” ’iitie a nvaatiort oj th ii'lll." 

'1 here was a cafe (f luLtur verlus h< fore Lord CLiu 

Julticc Lee, abou a sear .igo, which was as folk m s ; 

“ Relert Ttcbter, Icilod in fee of the cdati* in qucftinn of 
“ gavelkind, lilt’d inttllat-, ami left *wo fon*, Ihnr^ and Kohitf^ 
“who entered on his death, and becinie ftifed in gaitU 
“k.id; Rohuti being poflbflcd cf an undivided moiety, made 
“hisWill, and devifed it to lus wife EUzubcih STuttwrand her 
“ liein.'* 

“ Alter mik'Dg his will, by a ibed of partition between Re~ 
“ /st/a’iil ILnr^ and by a fine, ail the gavelkind eftatc 

“ wlueli R'Ltl had deiifcd, was allotted intirely to Robert, to 
“ fiuh ufi > .IS he lliould appoint by deed or writing, and in dc- 
“ fault of Inch appointment, to him in fee. 

“ A vcidicf was ffumd in ejcvlment, fubje^f to the opinion 
“ of Lord Chief JnllneLi/, who, after mature deliberatiini, held 
“ dlls traufatLon to be a revocation of the will (2J.” 


(0 fet Lutk) V. Knly, 8 1%. (48 fl 3 *. 

Swn/ v. RuittUf /Ink. (117. Bat 
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in the Time of Lord Chancellor Hahidwicke* 

Mr. Wilhrahanti counfel of the fame fide. 

Though there had been no exprefs agreement, yet, the adia 
done amount to a new agreement. 

The coiifequence of the recovery is, they have connefted their 
legal and equitable efiates together, and conveyed tlicm by the 
deed, to make a tenant to the praitpe. 

It U laid down in Moor 107, that if a ufe is declared by an 
indenture, yet the parties may alter the indenture, at any time, 
till the eilate is executed by the fine, and the fecond deed iliail 
contvuul the firil. 

In Jams verfus MorUy, Sali. 6 tj, it was rcfolved, ** that 
** if a fine had been levied purfuant to a covenant in a marriage* 
agreement, no parol averment could liavc been allowed to do 
“ dare other ules, or that the fine was not to tlic ufe>> of that 
deed, and all parties had been eftopped to aver the contrary by 
‘‘paioli but by deed fubfequent, and before the fine, other 
ules may be averred, though they weic declared by writing and 
** not by cl( cd; for, by the variancdjjjj^ was room to inqune 
“ and receive mforroaiion, that th^id agreement was rthn- 
** quifiled.'* 

“ rhatihis is agood revocation ofthc ufesofthefirfi; deed, though 
“ it bt but a writuig; foi where the conveyance enures by way 
of tianfinutition, the uic is according to the intent of the party, 
and It 1^ no mactci how that intent is mamfefied, fo as it may 
be knovi n.” 

He cited like wife the cafe of StapUfon verfus Stapleton^ (t STr. 
af/i. 2.) 

Till ufes are declared, and wlulft it I ly In fufpcnce, whether 
Ml. and Mrs. Fuenian would jointly declare ufes or not, it veiled 
in Mis. hueniMU as being her c (late. 

Suppolc the eflatc h id been limited to the huiband in tail, with 
fuch a power oi appointment, till appointment, the fee cant ot 
be III abeyance, and tiicrefore muit revert back to the perfon, 
uho had the ongiinl dominion oier thio efiate. 

'rhercforc, if it is a relulting ufe, it would come to Mrs. 
J'lC'finits, and mud be a declared new ufe to come to him, and 
it io, It IS an atqulred edate, and coiifequently a revocation 
of the will, as he gamed a bcitei edate than he had be¬ 
fore. 

hir. Evans alfo cpunfsl of the fame fide. 

Kithci by haMng gained 1 new edate upon a new ufe executed 
to the huibaud, 01 uu a iolemn acl by the huiband and wife, it is' 
a revocation. 

The rcafon wliy, in the rule already iiid down, a fccond deed 
will revoke the fiid, la, becaufe it rtds in agreement only, t.ll 
the fine levied, oi recovery iuflcicd. 

The wife, who was tsnint in tail, with remainder to her 
nephew, coicnantsby maM’age-articUs to limit a part of her 
edate to the liufoand Ill fee, on his tio.rg what he agie^d on lus 
part to coinpli ic the urttcits, ° 

Ht 
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He not having performed his contraft,' they come to a new* 
agreement, that he fliould not take the eftatc injlantcr in fee, 
but fttbje^ to the appointment both of hufband and wife, 
therefore the recovery fuflPered was not ^intended to complete the 
articles, but upon a dilFercnt confidcration. 

The fee, veiled in Mr. Freeman under the deed, was 
upon a new ufe executed, and not a ufe contra€lcd for by 
the articles, but variant from what is.devifed by hiuii but 
if the court fliould not be of opinion it is a new ufe, yet 
Hill the very atl of fufFering a recovery, fliall be confidcred 
as an intention in Mr. Freeman to revoke his will. 

It is material, this is not fuch an ufe, only as he fliall ap¬ 
point, but fuch ufes as the hulband with his wife ftiall ap¬ 
point. 

Upon the whole, it is manifeftly done W'ith an inten¬ 
tion to depart from the articles, and net in conformity to 
them. jH 

The Attorney General^ * the devifee under the will, faid, 
the true quelUon was, Whetlier the recovery fufFered by 
Mr. and Mrs. Freeman after, the marriage-articles is a total, 
or a partial, revocation of the devife made by Mr. Freeman’s 
will. 

Mrs. Freeman^ at the time of the marriage, was feifed in 
tail of one part of the eltate in cucllion, in fee of ano- 
tlier. 

It is neceffary to confidcr what eftate it Wfsis Mr, Freeman 
had before the will, and what he intended to pafs by the 
will. 

He had only the truft: of an eftate in fee, and under the will 
has devifed nothing more but that truft in fee. 

'ITie operation of the recovery is that it conveys the legal 
eftate, and bars the eflate-tail M^'s Freeman had, the ufe is dif- 
pofed of, and the itihcritance dtipofed of by the limitation to 
tlie hufband and wife, aud their appointments, tlicrefore the 
fee cannot be faid to be in abeyance. 

Tlic fecond queftion v/ill be. What operation the recovery 
has in equity, and what is tiie confequcncc with refped to tlie 
equitable intereft ? 

Though the legal ufe, till appointnrent may be faid to veil 
in the wife, yet the equitable uie veils in the Imlband, then the 
recovery will operate only, fo as to leave the hulband filch eftatc 
as he had before. 

Where a perfon makes a will, and afterwards a fubfequent 
conveyance, fo far as it is confjftcnt w'ith the will, it is no re¬ 
vocation i fo far as it is inconfiftent, it is. 

He cited CtnOard and Marjhal Cro. Eliz. 721. “ Wliere a 

man devifed lauds to Ids younger fon and his heirs, and af- 

terw'ards took i wife, and by another will in wTtttng, he, dc- 
“ vifed the Iand& to his wife for life, paying yearly to his fon, 
** and his heirs, Vuch a rent, held to be no revocation, but in 
•* this cafe loti •^iils mayJland together^ uulefs the latter be con- 
f . 2 «trary 



74 S 


in the Time of Lor4 Chancellor Harbwtoicb. 

** trary to the firft will, or that there" be an exprefs revocation j 
and here his intention appears to he only to provide for his 
wife, whom he afterwards efpoufed, and not to alter the will 
asto his fon.” 

^Lord Chancellor fald, the fubfequent aft appeared to be only a 
codicil, and does not come up to the prefent cafe, the codicil be¬ 
ing part of the will. 

All the cafes cited were mere legal queftions; as the eftates 
in every one of them^were legal eftates. 

The cafe of Tichier verfus J'ickner wa sa new conveyance, and 
did not reft upon the partition only. 

Mr. Solicitor General of the fame fide. 

A general rule is to be drawn from the cafes, that there is a. 
fort of revocation which does not depend on the intention of the 
teftator. 

As where a man only takes back the very eftate he devifed by 
a new conveyance, and yet is held jp be a revocation. 

The converting an equitable infd;a legal fee, is not within this 
rule, but depends upon other coufiderations, and the prefent is 
a cafe of this fort. 

The rcafon why a perfon who firfl, made a will, and then fuf- 
fers a recovery to the fame ufes, is a revocation, depends on ar¬ 
tificial reafoning, being confidered as a new conveyance. 

TJiat dte coaverfion of a legal into an equitable eftate or truft, 
will not be a revocation. 

In the cafe of Lady Mar'^ Vernon verfus Jonesy 2 Vern. 241. 
A, devifed lands to truftecs to pay his debts, and then to pay 
his wife 200/. per antu for her life; the teftator lived feve- 
“ ral years, and his debts were increafed from 2000 /. to 10,000 /. 
** A. by deed and fine conveys his lands to the fame truftees to fell 
to pay his debts, and the lurplus to him and his heirs, and his 
“ wife joins in the fine and conveyance : this was detennin- 
“ ed to be no revocation of the wife’s 200/. per annl* 

In the cafe of Ogle verfus Cook (1), the 20th of February 
1748, before your JLordlhip : A real eftate was deviled, and 

“ after the devife it was conveyed to be fold, in order to pay a 
d-bt due to Mr. Cokcy and conveyed to him in fee for that exprefs 
‘‘ purpofe, and in truft for himillf as to the refidue 5 held to be 
“ no revocation.” 

This was determined, I apprehend, on the common princi¬ 
ple of a perfon who is feifed in fee making a will, and then mort¬ 
gaging the eftate, there in law the -whole fee is gone, and 
yet in equity, a revocation of the will pro tanto only. 

The cafe of all other revocations depends upon the implied in- 
teijirion of the teftator, and after making a will, no acl fhall re¬ 
voke it, but where the aft done is inconfiftent with Ins will, and 
even then, where it is only a partial inconfiftcncy, it is but a re¬ 
vocation pro tanto. '> 


(l) r Bio. Ch*. Rsb.^oy, S, C. z Bio, Cha. Kep. jrjz. S. C. 
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r. When a man, after making a wil!« demifea to the fame per- 

rftiftMAM. £qj. ygaj.g^ jj^jg ig jj revocation pro tanto only. 

In the cafe of Lamh verfu$ Packer^ ** A* by will devifed to 
** hia fon a melTuage of 99 years* if three lives lived fo long, pay- 
ing his filler 40/. per ann. for her life, and afterwards makes a 
Ic^Te to B» of the fame meffuage for 99 years, if three lives lived 
** fo long, paying 50/ per ann. to the leflor and his heirs; it wa# 
L 747 J decreed at iht Roils^ that the leafe w is a revocation of the de- 
** vife; but upon appeal to the Lord Keeper, decreed to be n§ 
** revuaUofii and that the daughter ihall be paid her annuity. 
« 1 Vtrn. 495.” 

At the time of making the will, the tcltator had no legal eftate, 
but, in the notion of this court, a bare equitable fee. 

What is done between the hulbaiid and the wife ? Notlung 
but a conveyance of the legal eflate. 

The bare conveyance of the legal ellate will make no alteration 
as to tlie wilL 

It was limited upon the recovery to fuch ufes as the hofband 
and wife Ihall appoint, and for default ol fuch appi lutmcnt, the 
huiband has it m fee. 

The alteration by the recovery is oxAythe contwgeni «ppotntmtnt 
ufest and not inconfilfent with the will in any refpe^t. 

If Mr. Freeman had had a legal eftate, it could not have been 
diftingullhed from the rule of a recovery's being a new convey¬ 
ance, but clearly he had only an equitable fee. 

It has been laid, here was a new agreement, but the confe- 
quence does not follow; if it was a partial agreement, it is no revo¬ 
cation ; if there had been iuch an agreement to fubje£l it to this 
contingent partial revocation by letting in the appointment as 
to fome of his intcreft, it would have been only a partial n. voca¬ 
tion } and tlic equitable fee ht liad in him is notd*fl.urbcd by any 
^e huiband has done by the recovery. 

But as the appointment was never made by the hufband and 
wife, the recovery is no alteration of the old equitable icc Mr. 
Freeman had in him at the time of making tlic vn ill. 


Lord Chakc£I.lor, 

CheliwfeaM The cafes have been determined on very nice and artificial rca- 
tt> tnKeir, and fons, upon an inclination the law always Ihev'S to favour an hen, 
H^anowwiw* prevent him from being difiiihcutcd, wlxeie the intention 

ptevrnthivbeuog o( the tefiator is doubtful. 

iifiubi.uced. jf hufband had been fclfcd of the abfolute legal t flate at 
the time of making the will, and afterwards had luflered a re¬ 
covery, and declared the ufes to be fuch as he and his wile fliould 
appoint; this would have been a revocation, 
r 748 3 , * perfon feifed in fee, dcvifcs an cllatc in fee to y. S. and 

* by a conveyance takes back an cllatc from o. in fee, that is 
a tevo^tiou (i). 


fl) Pitle Bruiknetl v. Bougbtm, ante will. BtnrJv. Bern J, ante Spat rrw^ 
« vtH. *75. and the cafes there v poft 803. <^e<« as to a died 

tied. -So au incomplete convey* obtained h v. Bjattf 3 

hn,m. as a teolfinent 'withmt Itiety., Bra. Lba.Rtp 156, 

Am* teen held to be a revocatioa ol a 

Tlic 







/the cafe of.thei feo^Tment) ^i'hcre tlic takc$ t&e |^^**^* 

old ufe, is a prodigiDM.ftroflg cafe. , *** **** 

That conlitru£lioti niuft arife fiOm a prefumed intenttori} that 
the teftator would not have made a new conveyance, without an 
intention to revoke his will. 

But this mull be underftood with feme re{tri£lions and Iimita'> 
tions. 

If the conveyance or reedvefy be for a particular purpofe, then Wbereicofnrooa 
it fliall revoke fto further than to anfwer that purpofe, as where a recovery is to a 
teltator creates an eitate for years, or for life, in tixe lands de- p^c.^h re- 
vifed, it Ihall operate no further ( i ). voke no further 

This is the rule of law, but it has been thrown - out as a ^ t» enfwer - 
doubt, whether there may not be fdtne difference iti equitable ** 
eftates. 

I am of opiriityi that the fame conveyance which would be a 
revocation of a devife of a legal, will be equally a revocation ^i^^Jurdbcartvi 
of a devife of an equitable eftate, and it would, be very danger- cation of a de- 
ous to property if it was other wife, wfn'be 

But ftill the fame rule holds as at law, if for a particular revocation 
purpofe only it fliall be underflood to be a revocation pro tanto of an eq>j 

bnly^. ^ 

In all the cafes where it is a conveyance of the whole eftate in whersaconvc 
law, and is only meant for a fecurity, the revocation fliall only anceofihewhc 
be for that particular purpofe, to let in the incumbrance, for tlie o„u m”ant fol 
teftator hinifelf has drawn the line, how far the revocation fhall ftcun.y, th«r 
go, and his intention is plainly fliewn. vocja-jn ihaii i 

By marriage articles, the wife contra£ls, that on the hulband's **” 

doing fome certain a£l:s, flie will convey her eftate to him and 
his heirs. 

It has been faid Mr, Freeman has not done the a€ls on his part 
and therefore was hot intitled to an equitable eftate in tlie lauds } 
but though this may admit of fome niceties, I will take it he had 
an equitable eftate. 

Being fo feifed hv" made his will, and devifed hb equitable in- 
tereft to a perfon and hts heirs. 

Afterwards, he and his wife fufler a recovery, and do not [ 749 ] 
declare the ufes to the hufband in fee abfclutely, but to fuch ufes 
as he and his wife ihould appoint. 

No appointment was ever made' by him and the wife} fhe 
furvived him, and at his death the fee veiled in him arid his 
heirs. 

It has been infifted on the part of the phintift', that the re¬ 
covery, and the deed to lead tlic ufes, has, made an alteration 
n the eftate. 


Th« fime coft. 
vey,nce which 
would be a revo¬ 
cation of a de¬ 
vife of a legal, 
win be tqnjlly a. 
revocation of a 
devife of an equi-" 
tabic uAjte. 

Where 3 conve y- 
anceof ihe, whole, 
eftjte in law is * 
only meant for a 
fecurt.y, th« re¬ 
vocation fhalibtt 
Jtra tanU on- 
ly(a). 
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(1) FlJe Coke V. BulUch, Cr«. Joe. 49.' 

Montague v. JitJf-iett i RolPs Ah. 
JV'ttcox asd ihui. 616. Lamh. v. 

Parker^ 2 JP«v*. 495, Filliers v. FUHerSy 
ante 2 vol. 72. Stone v. Evaasy ihid. 87. 

(2) So Tork V. StoHijy, 1 Salk. 158, 


Perkim v, Wnlle.y i Pan. 97. Half v, 
Duneb, ibid. 329, 342, Rider V. fPa^cr, 

, 2 P. fP". 3^4. Cafiern^. Scarfe,ante \ vol. 
606. Carte V. Cwtcy dnie, 179. ^afkfm 
y. Parker t Ami, 687. Contra Jbemias v.' 
Nortby i Cia, Rep, *^3. \ 
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^ i 

^AiiioKtv. The qticftion U, as to that psui of the aiticles» 'ahtre the 
was to have the fee in the wife’s eftare. 

WMuinwrin” **** opinion with the defendmt, th|t where a man 

tcrtLnMetnu has an cquttablc intertH: in fee ui an eilitc, and dcvifcs it, and 
«>ftit*,4n,div- afterw"»rds makes a convcynice of the legal eftate to the fame 
mai w'a Sfe- no revocation (i). 

^uent convty- Whether the conveyance is made by feoffment, by Icafe and 

ucovtry, u makes no alteration, for thaC 
ufes n»»!«»*«.. 1 iflrnmcii.al, provided he tikes it on the fame hmxtjtion he 

tocatwo, did bciore. 

If a man fufed of a legil eftate dciifes it> and afterwards 
convey i It in truft for a pririlcul ir purpofe, this is no uvoca- 
tron, but that docs not move it to be no revocation m all 
cafes (2). 

1 am of opinion, it is in this caft plain, the hufb'ind and 
wife dime to a new agicement; foi, Irjiie^ he was to have an 
abfolute inh(Miin''C but, by the rToitn* took the t ft ate fub- 
jeft to the joint appointment, of the hufband and wife, and 
was executed by the ilcclaiation of the ulcs under the common 


A man frlf d in 
fee of an eAdte^ 
d< vifp. It, and 
ahttwiidk by 
d ed cakes an ef- 
tiUe for life, and 
to a fon wh< n 
birn and *hp 
lieirsofhubady, 
wchoutanytiuf- 
ttSr to prefeivr, 
this IS a re- 
viKition of the 
will. 
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recovery. 

It has been faul, the cftite vefted in him till appointment 
made, and w ill ope m, w 11 n m vie, to let in the ufc of the appoint¬ 
ment, and thcrefuic, itill he. had the time cftaic as at the time 
of making the wnll. 

I aip ol opinion th's t innot be nnint iliicil. 

/ wtllput thu cap fvuppofc a man fcifcd in fee of an eftate 
devifcs this, and afteiw lids on a fetticment, byltifeand re- 
leafe takes an eftate' to himftlf for life, with a limitation to a 
fan when honty aid th» hMs of hs hiljy without any truflees to 
* prefervt contingent rtmairdi,rs, it might be faul, this was for a 
particular puipofe to let m a fon wlrn lorn, and did not in the 
meantime make any altir>tionof the former eftate, but this 
Ins bet n clearly held to be 1 r<;vo( ation of the w ill. 

Mr. Fteitnan took a fee diBerently qualified, convejed dif¬ 
ferently, difpofable differently, uid cannot be faid to be only for 
a p.irticular purpofe, amrihertfoie 1 an. of opinion the recovery is 
a revocation of the will. 


The eafe of Ttchner vcrftis Ttclntry comes very near the pre- 
fent, it was not meiely to iffe^uate a pntition, but for another 
purpofe, andtherefoie Lord Chief Juftitc leehuXAt it amounted 
to a 1 evocation ; and lam, for the fame icafon, of opinion, the 
recovery here is alfo a revoc ition. 


(l) VideBarici V. Zouib^ | Cha, Ktp, (2' ^pauono v. Hdra’eajl^e, fafi 758. 
42. poft 804. 804. Aintdii, V. Aimld, i i;j. Ptp. 

401. 



in the Thhe x>f Lord HARiiwttsict. 


Pi/r verfus January 2 p, 17 ]? 2 * 

L ord Hardwkke faid hi this caufe, that receivers appoint¬ 
ed by this court have a power, where they fee it aecclJdTy, 
to diftratn for rent, and need not apply firft to this court for a 
particular order for that purpofe } and that he had i)ftcn wonder¬ 
ed at their doing it, as it gave the tenant an oppoitimity of con- 
veying his goods off the prcmif . In the mean time, hir the court 
never makes an immediate ordci for a ditlrcfs, bui allow pn Inch 
applications a future day for a tenant to pay f i). 

If there (hould be any doubt who Ijad a Icgd right to the rent, 
then the receiver, as he muft clift''ain in the n-nne of the pcifon 
who has that right, would very properly make an application to 
the court for an order. 


(l) VtdfGttffitb T. Gfijtth, 2 Vrf. 401. l^'ym V. Lo) d Ntrol/mu^'j, 
Hughes V, IjKgbft, 3 Bto. Cha. Rep. 87, 


Alton. Decemher 18, 1752* 

A Motion was made for an injunclion to ftiy the building 
of a houfe to inoculate for the fmall pox in Cold Bail 
Fiehh, 

For the motion the following cafes were cited, 2 Roll. Ahr. 
139, 140. Hawk, PI. Cio.hook i.p. 199. ca. xi. i Lul. 

i 6 g. 

Lord Chakci i,lor. 

The application is to be conCdercd in two lights : 

Fiift, Whether the thing complained of be a nuifance ? 
Secondly, If a nuifance, whether of a publick or a private 
nature ? 

Now it is not fettled, that a houfe for the reception of inocu¬ 
lated patients is a nuifance. 

Upon an indidfment of that kind, there hath been lately an 
acquittal aftei a trial at Rye in the county of Su^ex* 

The notion of a private nuifance is, where it affedts only par¬ 
ticular perfons, AS in (loppingup ancient lights, 

Xc then becomes a public nuifimee when it affeSs many per¬ 
fons, though it may likewife at the fime time be of a private na¬ 
ture too, as in the cafe of a hole in the King’s highway, 

The prefent nuifance, if any, is a public one. 

For it is not confined to the particular property of the platn- 
tiffs, becaufe it is in the nature of terror to diilufe itlclf In a very 
extenfive manner. 


•tea 


Cefe 287, 

A rccefvej'ap- 
{toiiiM by this 
court hai • pow¬ 
er to diiTrdo foe 
rent, end need 
not apply for a 
pirticutar order 
for tlut parpole, 
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doubi. uhoIiiJa 
lej^al right to CuA 
rent. 


iSA. 8S. 


Cafe 288. 


A bill in this 
cnui 11(1 reft ein 
nullinbesrictrndi 
to lui.h Only as 
ue nu rtn(,rs «t 
law, aui the 
tears or minkind 
though rMfon- 
able one., will 
not create anui- 
liflce. 
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(r) The Eajt ludia Cmpany V» Pincent, ante % vol. 83, 
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But bills to reftrain nuifanccs muft extend to fucb only as are 
nuifinces at ]<iw. 

And the ftars of manVind, tbougli they may be reafonaUe ones, 
will not CTPatt a nuifamc. 

Had it b;cn a nuilance, the proper method cf proceeding 
■would have been by nirorniation, jn the name of the Attoiney 
Gentt-d. 

Upon the »,itcantPinccs of this> cafe, I am of opinion, I 
flinuld not be ju<hh d in granting tlie injunft’on which U now 
prayed, and theufort- mull deny the motion (i). 

[1) 'Pjt Ctnial V. Ihi r^uttoioiu 4 Bro. Cka, Rrp, l6j. 


Cafe 289. 


Gatih vctfn> Coltcn^ hibnunp 5, 1753. 


^ T O R I) Hivthvide having (d-tn time to confider of the cafe, 
I y this, day dt iivt red Ins opiti'on. 


S. c. I V. if. 

SS 5 » 5 * 4 . 546. 

■ plamnll S lailur vy is nn int for 99 yiais, if ht fhouM fo 

long hvr, wirh- Ji\'(, Without ini'K uhnidit .d wallc, voiiintaiy waflt, 

out imoiaih- renianuUr to tuttlc ..s to pretene < onti'igcnt rcni under-, retnain- 
M«pd^\'inMiy tJthtr foils in tail male, remainder to Sir John 

femuuat r W LuJttOit ill £..{ . 

tiatli cv to pr«- 

fcsvc) ^c. rLiuJinder tu hi*> hilt, C c. lonsin till mat', KmvinVi to Sir J C, in tte. 

r 752 3 

Cr. brfort a fan 
born, ii.d Sir J, 

C. ijtPid to (.ut 
down timbti up* 
hit the eO: Ml, and 
tiui Sn j*. r. 
fliould I at uke 
»dv 11 lau ol iti 
bcirj; M 3 tr, and 
the t loprj ifif 
ins 


Tin her tut to 
thr itnount of 
zonal. G'i. lo« 
bum uti yi ns 
afurattMordsi, 
andfuAereddii- 
covety at tbo »!-. 
tan <0 himl If 
and hi< iiLits. 


The ten ml for 99 ycirs, and Sir John Cotton, before a fon 
was bi’rn of tin, loinur, agiu by artults, 'which retire that the 
plaintiff’s father vvab kiltd J an flatept Ijt, and was indebted 
by moitgage, fs^r.) that the pimuili's lather (hould cut down 
tlie timber upon the tHotc, and that Sir Johi Cotton llioulil not 
tike adv.uifigc of its bc.ng vi atle, inti that the money jiifing Itom 
it lliould be divided between them. 

diviltd bewetn thtn. 

*'4 

S 

Timber was cut down to the amount of two thouf.md pound*', 
as appealed by the dtlei dant Sii J hn CottctCi, aniwir; theplain- 
tift w'as afttiwards born on th" 201I1 of ilfoy, 1704, ten ytars af- 
tei the artults were esecuted, has fintc attained his age of twen¬ 
ty-one, and fuHued a recovery of the cllatcto himfeif and his 
hen 3. 


Thrfon’mdtltd queftion is, whether the plaintiff is intiticd to fa- 

to ncvti Ian.- tisfadioa for fo much as Sir John Cotton received out of the in- 
fidiin foi io beritance oi the eftate by falc of the timber before the plaintiff 
Wiihlmantcw canic in and confcqucnily before he had any eftate in the 
liiv Utp sii TrtfJr land, and while the remiinder to him vcfltd in contingency. 

admitted io» be a new queflion, and the plaintiff can have 
«ndhjv'»rcut«i no remedy at lawj but if intiticd to any, it mull be in equity, 
ajlviiumy aif-ty, 

r&fto/. Wiih iB-cr«ft vt 4.f.^ r emf. rnbt conutifrd hxan tlm Sting of tVe bill directed to be paid to 
the plJotirt th* IVu ot (J. by thetwi t»l bir Jf. i*. 

, I Several 



*4 wit 

1 ft tli« lime of Lor 4 ‘ ChancctJ'er HAIlO^S'JC*^^. 

Several matters are to be confUcred. 

I will mention fomc that are in tlieir nature plain, afld olliera 
that are more doubtful. 

The cutting the timber was a wrong aft: Sir Joh’i Cottan had 
no pieront right: the inheritance was in him, but lubjccl to open, 
on tl c father oi the plaiiitifT having iflue a fori; the plaintilT'b fa¬ 
ther might have brought trefapaf-t, and ought to have done it* 
upon account of the privity baiwesn hi n and th" rcmawidcr-miu 
of the inheritance: the articles were betwetn pet fans, that had 
not pow'cr to do it: there were feveral falfe rerittL in ihe arti¬ 
cles, as that the phiiitifF’a father had a freehold i (1 ite, fjfi. 
There cannot be a ftroiigcr proof of collufion : both join to in¬ 
jure the reinaintlcr-man if the event of his comirg "i ijjc happ,n- 
ed before the dellruftiouof the timl>cr was coinpktfd. 

This cafe will depend intirely on tha nature o' the eUatc 
there was iu the trultees, and the conieqii.’nce rwluhi'ig hoin 
it. 

The four principal things for th** confidt ration of the court 
arc, 

Ftrjl^ The intent and ufc of creating liinitaiions to trurtu's to 
fupport contingtnt remaimlerb. 

Si.ondlyt What eftatt fuch truftees take at law, and what 
actions they can maintain at law ? 

T'htil/), What ij the natnie of fuch a trufl; in cquhy, aud 
wit It remedy they h ivc here ? 

Fointhlii How they are chargeible f >r t breach of truil, and 
how other perfoiis may be affeclvd hy it ? 

Ftrjl^ Interring truifecj to fiippcrt contingent rem. inders took 
its life from two great calcs, Chudi i (h. wo. n. and 

jlrcl'er's^ X Ca. 66 . a, though not brought m ul^ tul alter ihe 
ufurpation. , 

'llie defeft that called for a remedv was, the want of a \( fted 
effate in fcoifcts to ufes: in (ihuchcgh'j, cafe, the judgc'i lunintu 
refined and fpeculative reafoinng} one thing the ^ajoiity of 
them went on was, that fuch a right in tie fto*fe.s to lup- 
pert tlxe contingent ufcb would introduce a pcipetuity, ifitwis 
not capable of being barred ; tlie law was not th.n ktticd, but 
afterwards in/ 5 fri./vr’s cafe, (whitbis placed lirfi in C-'.b /?./' i /j, 
though fubfeqilcnt) this point w is adjuiled; and aho in the i'*- 
gument of PulUxftn it was fully ttattU aud allowvd in the cale of 
Hull's and RJlty. 

Sffeiillyy It MMS formerly a (|ucflion, whether ti nilees took any 
eflate at all, eveept only right of entry in lali of ro feituu ; 
but this was foon fetthd in \ i alV, a f.b. ^o. <t. A Lafe 

to si. for life, iv-maindtr to />. duiiiig the lih of yi. i>- a good 
remainder. 41 Ed. Fnz. title iPnJls 53 . Duuombf vc^lus 
Dimeomhsy 3 Lev. 457 , If it is fo after an eftate for life, it is 
much ftronger after an cflatc forytars, as was righilv argued 
by Lord <Jhicf J uftice Lu in the cafe of Sinuih and Fmlhnrji^ 
alias Darmir vcifus Fonejauy 14 61 s. a. tn B. R,(,th If tliCic 
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Sititi d In C/«/- 
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( 1 ) Ju/e 135 , S. C. 
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C A S Argued and Deternuaed 


V. 

Cortot • 


the co'UinifeiiL 
nmiiiijei man 
came i/* »£e. 


'is a difleifin they muft bring the affife, they have an irttereft in the 
tin*ber} but not to cut it down} yet they could not fue at 
law, the owner of the inheritance only could fuc} and the ila« 
tuieof Gloucejler^ 6 Ed, i, ch, 5. gives the writ of wafte to the 
fa’ne perfons. 

"J htrdiyt It is right to conllrue it in the moft liberal manner i 
woitU a\id mines arc part of the inheritance, and the dtilrufiion 
oi the former, and exhaufting the latter, might take away the 
beft part of the inheritance. The queiiion is, what remedy the 
[ 754 3 truftfi-. may purfue in this court? The prefenttruftecsare not 
only eiirtuled to make entries, tsfe. as is ufual, but to do all and 
exeiy other laujul a£l and aSiSt and they may take all remedies in 
law and equity. 

The truftecs j thcv might have had an injun£l:ion to ftay wafte 

ail ipionGion to before thc contingent remamdci man came tu ejje ; vide Day ell 
ft»y waftebeioie vcrlus Eq. Caf. Abr. 400. The books go ftill fur- 

tlicr : A bill may be brought in behalf of an infant in venite fa 
mere\.o ftay wafte. 2 Virn. 711. The truftecs in this cale 
might have done it: fuppofc they had, and an injun£Uon had 
bttn granted, and «fierwards the timber had been felled, it had 
hern a contempt of the couit. On w hit terms fliould the parties 
offending lla^ c been difcliargcd ? This court would not have fined 
them, but tlicy eould have eleaied thc contempt only on the 
terms of making fati ifa£lion, and that might haie* been by j ly¬ 
ing the value ol the timber. '1 o whom lliould it have been p ud? 
Not to tlie tenant lor v^ars, he could hate no i.ght; nor to the 
ttinote rematndif-man', but it Ihould have been laid up for the 
contingent ufes; for uithout dire£ling this, complete julticc 
could not have be cn done. 

Fourthly^ Notwithftanding what is faid in Pollexfen 2 ?o. the 
Duke of NotJolPs cafe at the end, that truftees for prefereing 
contingent remainders arc not pum(liable in equity though they 
break their trufts, yet th it obiervation vt as not attended to by 
Loid Chai^ellor Hcnourt in the c»fe of Pye\c\i\i’^ Geotge^ Salk^ 
680. Miemelmat Titm i 709, and in the cafe of J'ij>gri verfus 
Ptggot in the fame teim, and alfo in thc cafe of JlJafftll vcxfxis 
Mah/i/lf 2 P, 61C. it was held they mighi be guilty of a 

breach of truft ; and it was alfo fettled that a \oluntary grantee 
tinder the tiuftee, ni thout nofue^ would be liable to thc trufts. 
Suppofe the truftees in this Cafe had ccnlented to the felling 
and the fale of the timber, and had covenanted not to bring a 
bill for an injunflion to ftay wafte, they would have been liable. 
''The wortls ol Lord Kwg (who was not dilpofed to extend the 
power of this court} in the cafe of Marfed verfus ManJtU^ axe 
remarkable: Should thc court the faid} hold it no breach 

“ of iruft, or pafs it by with impunity, it would be making 
proclamation, that the truftecs in all thc great lettlernents in 
** England were at liberty to deftroy what they had been 
** intrufted only to prefeive.” But in this cafe the truftees have 
|)Oi aded j that vrill excufe them, if tliey had not notice. 

In 


Truftees to pte- 
r.rve {onlinent 
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I» all alienations by truftces the alienee is not afFe£ic4 by the 
aft of the truttee, but by nouce of the ttuft. Ail the parties /.fai^ne/’l* 
htre cliim under the will of , and it is retited in not»rf eud by 

tht articles. It would be fttange to fiy tht plaintiff's i ilhcr and 
Sir Jci^n Cotton would have been liable if thctmfttcs had ]oin- aotK«**of"fae'*^ 
cd, and yet are not fo now. Suppofe the truftecs had joined t«iit. 
ill the fate of the eftue to a purchaftr with notice of the ttuft* C 7 SS 1 
and mines had been opened and exhmftcd, and afttrwaids 
a fon had been born, auording to tne raft of Maufell verfus . 

Manfully this court would ha'.c decreed a reconveyance of 
the eftate, and their dcciet would not hive h.eii complete 
without giving a fatisfiftion for whu li id been laltn aw ly. 

Thcie have been feveral objcftions riikd. 

jFif/, Thit the int tpofition ol ihe tiudees to pref ive ton- firftouvne- 
tingent lemaindtru uiil not alter thf I'p d right ol tiu ten mtfoi 
lift* nnd ihe remaindtr-m<in of the iiili luincc, but it i,, de-omber w w 
mondrihle it was difigned t> abr dge the lej dngln.ofthc 'he 

tenant foi life to dillroy, by forfeiture, and the leg il uo-luj 
of the latter to accept by lurrender. It lo trui“ tht hrll ownei ot 
thi inheritance tn f£t flnil hue timber blown down,/eiw> 

BQwlf\L\(ti II Co. 79. 1 . iiMlAltyi 8u un cftitc meoiitinfreiicy 
is no edate* mil the trees muft become the property of form body, 
aud therefore the fir ft rcmiin’ei-min ot the inlitrumce in lumg 
tiles thf m —but in the prefeut cafe tlieif it> eontnv nice ^nd col- 
luf on contrai y to confi lenec. 

IhiJ .^td oljefii n, Ihat there ib no remedy at hw • bi t tj 1, The {.eint of 
cif d pe 1 's on p’-incjpltb ot eijuity, that 1 , the point of fund coilu- 

and coliution, whieh ef^ di’idies tiie uithontv of thisctuit often 
cotiti iiy to and beyond t’ e ruLs ot 1 w , lon*'’der how this (L- f-iscourtTifien^ 

cr uiary t« aail 
bc>oftdthe rttifct 
o\er| oftheliw. 


ti**n muH t -- 
t me tl p ( 
p ny ol 1 .me- 
b JjrtO 


Tersnt for 1 f- 


tcimination coincides w irhref hitions at law. 

there lb a didinftion »t hwbawi,.n edates that go 
wlueh aiife by operation of Ian, and I v hi itttio.i of the p 11 ty* 
the formei mty go bicb mdopen, the 1 utcr not. 

An aftion of troici 11 by the rtmun ♦ i nni |br the trecc. 

If there be tenant foi hr., rennindcr foi In , minindei in tee; t»r 

if tenant for life comm i. w ifte in tue«-, a 1 .fttrw uds he m m fte^Ti^l'"" 
remainder tor hie dies, tb. rem undci m m 11 fie m iv L ing ne- 1 ft commiu 

hon of wade. Pn^r/'b eife, t Co, 76 / I he commo 1 Iry h-s 
intended a icmedy in etfe of wade, which m ly 1 by a ptrfon 
whcicthc eftate was out of him by arong, and atteiwaidj le- ftrhicdirj, «. 

' aiijet.tnao to 
-IH" outv bniH, 

6 t WJlw (%), 

A bifliop after rcftitution of tcmporaltie's 1 is a f c; the fite* W t nW for 
hold when he dies ib in the king. If ten 111 toi lue, by d<.nii,e deasife 

oi the btthop's prcdecetlJi, eommits watle duimg the vaeaney, Aceiitr^^/yj 

vacinc,, the fuctrflw fojU havs «n 


vetted in him. Co. Lt.t 356.0. 


^ I) Fide Sez^ici v Wb tJitU, % P. fF 
i66 I Bre C ba Reft 1^0 ^ Uto Cha 

Rep, 38. itddirajf t. A?r 4 asivv, Jii9 Chi 


Rip 76 

{%) I idt Flit/ant V. Levelf 
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This 

fnnt an inj inc 
^on t!>ihy wjfte 
tneb fur 
nnomeatj or 
hJ >1)^1 ig to a 
It »uit in h luf* 

A fit A tcnjic 
lor liie givt 
7 civeco<t Ilui d, 
who wai wittt- 
out impcj b- 
jnentot «aIu,to 
<U( timber] but 
the court print¬ 
ed an injui.£l or * 
/orheouyli'' not 
to do w ift* far- 
fitre thet. *t 11 > to 
whuhJte )) ivi- 
lc|,t*wuann x u 
Cl nstutopofl 1' 
t^a. 


Whdre the ftfe 
the recaveiy 
ta der’erCd to be 
to the reewsrw 
ttndhnhctTt] It 
4i>etfkb m>ft > 


C4S£$ Ariiued uni Determioed 

rite fuccefTor fliall have an a<Siou for it. C». LttL a* Ftiz. 
Nat, Brev, 1 12* And this a^ion is not given him hf lUo ila- 
tutc of Marlbrdge, 2 Infl. 151, 152. 39 Ed, 3. 15. 3 . 2 Rs, 

Abr, 824. FI* 3, 4, (f, 6 i 7. If It was, he might fue for wafte 
done in the time of his prtdecefTor, which he cannot do \ but 
this remedy is by the policy of the law. 

This couitwnll go turiher than the common law can, as in the 
cafe of m intf rmedute eftate foi life there is no remedy at hw 
forwtftc. Mo, 454. X Rol* JlL’', i Ferrt. 23. 2 Ftie- 

But tins court will giant injundtion 
oriumtnt, or belonging to a manfion* 

In Abt al ■'ll and Ba^b I^o« d Notttughmt cites a cafe that went 
much fuitlicr, nul picf-rved the contingent inteich ol Jxe in- 
heritince: the Lift tenant for life gave leave to the fecond, who 
was fo Without imp..adiincut of w {le, to cut timber, and yU 
the iijinflion was griated. 'flic ciIl ot Fkmmwg and the Bl- 
fiiop ot went on the fi n^ ground, bcciulc he ought not 

to do waft* by antiupatjon, ^nd b^foie the clliit to wluih the 
pv IV liege was innc\.sd came into polL*ffion. Robitf ,j vcrlus 
I )U n* Du fd > 12, 17 },j. (i). wen*-nuth fiiithei^ 

T/t tJt!dcljtJijfi, Suppofe a bill i* i^lit iiivc been brought 
by auft t s t) 'lay wa K, t u do , no, follow that thi> bill 
is now piopv,! fji in iccouiil. 1 h g^uci il xun ofcilcsaic of 
injumbon, bccani^ tint is t’ c m I'l nnnKclnte xtlicf *, but it does 
n )t f( lloiv this UK the d is not piin cr, and only one cale cm d to 
lupport tint Kiloning. Jf/i,s Col^tgc \Qxi\xi, Blcom., No jetnbet 
I9> *719» j/iir, p. 262.) IJns point wns not ablolu'-cly 

determuKd in tint cafe. 1 wis of opinion tlu ctillege might 
bniig trovvi, .iiul tlicrcioTc it widely diflurs liom this calc where 
no r( Ti'dv tan b it I iw, 

O^ft / cn f/ej inth. If fuch bill may be brought, yet no de¬ 
cree could be for the value of the timber, or that the money 
iliould b>- kid out lor the bent fir ot the contingent remainders; 
and 111 fuppoit of t' ' Wh Id verfu Biwet^ 2 P, Wbrns, 240. 
was relied upon; but the dtlLicnce between that and the prefent 
cafe, is the cunufion and continanee in this. 

OljiEliovih fifth* Ihc great length of time. But there is no 
ftatutc of limiiationo in the way, nor are there any laches to be 
imputed to the plaintiff. 

The bill was brought within three years after the plaintiff 
was of tigc. the inconvenience is not greater than 111 a«ftion at 
h|W by a rera unebr-man in fee after the death of the interme-* 
diate ten int for life; the plaintiff here ..grees to aceept fo much 
for fnibf iiftion a* the dLicndant confcflts iu his anfwer to have 
teceivi d, fo thar theie is no dilhculty in direfltng the account. 

OljtCltun thfi\tl * On the xecovciy lufkred by the plaintiff 
the leverlion IS dilcontinucd byU} and Lord Cake fays, after 
wafte is dune tcgaid IS to be had to die ftatc of the uihetitancej, 

new efkiUtf but he n m of the uiuent ufe. 

(l) Ail„ 205, S. C. 


man 35. 2 bfmv r 49. 

to ftay waft * of tri ts for 
houle. 


which 



k fi ' ^ r ^ y f ^ 

in the Hme df Lord ChancetW XlAtowioKi* 

which muft continue the fame at the ttmc of the aflion hrpught. 

Co. Litt. 35/5. a. That certainly is law: hut the ufcon the reco¬ 
very is declared to the plaintiftand his hc4r8i and in Lord Dtr- 
w.’ntioater^ cafe, 6 Geo. i. this was held to be the ancient ufo 
agreeable to jihht and Burteu^ 2 Seili. 5^0. and fo wis Martin 
and Strabitn, Hilary 16 Geo. 2(1). in the court of King’s Bench} 
and afterwards affirmed in the iloufc ot Lord-.. 

Objeciton the feinnth. 1 hat iomc’d ing new atifes in the ftitc 
of the caufe, as it now flaiuL, by the revival on the death of Sir 
John Cotton Cncc the argument at bar. If ni .uHion of waftc 
would lie for the plaintuT aganilt Sir JJat Cotton, y<.t that the 
remedy is gone by the death of Sir John Cotton, and confequtntly 
an aftion of trover will not He againll the evecutoi of the ptrlou 
that converted. Of this I give no opinion. '1 rover maybe 
brought by an executor; and it Iccms fUange andcomraty to 
juftice that th jfe avlions fliould not he a'^auul executors as well an ^^cuterof 
as for them ; biU l>e that as it will, yet the pi lintilF is intitled to c***: peUtu wha 
relief in this court in many cafes wiierf at lavv^ the aflion imr.lur 
cum perfom^ and parties niiy have remedy here afterwards. He- ufj. 
fore the fouith and fifth of IVilltttm and Mary, t. 12. 

th^rewasno ri'medy at law againfian evecimu of an ix<.« utor, 
yet I'qulty g»\t it, and it was 1 ltd down as a rule by Lord Nd- 
tin«ham, ami he fiid the common law would com'* to it in tune. 

His prediction pioicd true, for it wa. d. tciniined lo at law two 
yeais befoie the flatute. Union Colhge veifus Ilminhnmp, 1 Ch. 

Ctf . 121. 2 M ' hL 293. 

Togo furih. 1 : In aU cafes of fraud the remedy docs not all cdei of 
die wit i th ’ ptuon, but the fiMie reli'i Hull be had againft 
Ins excLUtor. Col'unoii in this couit is the fame as iiaud. with eie pcri»A» 

but cht Ctoir 

r^hLf Hia'l be liid againft Uu cxeeutur. 
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This general argument nh i/u onvemrntl was uff*d on bot!i fides, Aigument* 
whit a IS of weight, rlrie '1 iHy in a new cafe. On the pait of tlic *,iways wtwejght 
dcicndaiit it wms Itid, by ni.aiis timber would be locked up, but more parti- 
Biid give oceafion foi qucftions to fpiing up after a great length m a new 
of time. TIu'le arc much lefs than the inconveniences on the ^ 
other fide, if contingent icmaindcr-man can have no remedy in 
this cafe. Tlic law allows of as many tcuaiits for life as are in 
being at the fame tone; raofl family cHates are in fettlemcnt, 
and frequently the firft owner of the inherit ince in being i-, arc* 
mote remainder-man. The rcmanider-inan m fee might collude 
with the fnft laker, and tjiough there are ever fo many cpntiii- 
gent remainders intervening, they might dcftioy the woods and 
exhault the mines, and when a fon is born, he will liave no-, 
thing left to fupport the family. There being trufteca will not 
alter the cafe, if they have not notice of it. Artifices to flip- 
port neceOitous and extravagant tenants for life incrcafc daily : 

(i) 2 Stra. 1179. I fiy/. 65 . 4 Bito. P. C. 486 5 Tim Rep, loy. S. C. 

in 
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CASES Argued and Dctcrmlfied 

Oaitk V. in Ferfim^t cafS| 3 Co, 79. the refolution was contrary to the 

CoTTtK. ftatute of Fines* but the judges rcfpccicd the general mif- 
chief. 

I 755 3 original limiuiions had been fubfifting, I muft have 

direflcd the money to be laid out and fettled i but as they are 
barred, and the plaintiff has the fee in the eftate, he mull have 
the money. 

Af to interefi. The condition of tlie timber wben felled does not 
appear, nor whether any, and how much, was uied in repairs, 
jior how much is grown up fince; f (hall direft it therefore 
to be computed no further back than from the filing of the bill. 

** His Lordfhip declared, thai on all the circumftances of 
** the cafe the plaintiff is mtitied to recover fatisfaflion in this 
couit for fo much vJue of his inheritance, as the defendant’s 
teftator exbaulled and rcccned by viituc 01 colour of the 
articles cntcied into between him and the pLintifl’s late father, 
** VIho was tenant only for the term of 99 jeais, .f he fhould fo 
** long Jive i and oidercd that the matter to whom he referred it 
** fhould compute mtereft on the fum of loooA admitted by 
** the anfwer of Sir John HynJe Cotton, dcceatcd, to have been 
“ received by him from the time of filing the plauitifTs bdl, after 
the rate of 4/. per ant, per annum, and tax the plaintiff his 
“ cofts j and that vdiat fhall be fo fouiid due to tbe plaintiff for 
•* the 1000/. interett-and cofts bcconfidertd as ademandby fimple 
“ contrafl on the eftate of Sir "^ohn Uymk Cciton, dcceafed, and 
“ be anfwcied and paid to the plaintiff by the defendants the 
executors, they having admit led affets of their teftator Sir 
»* John Ilyndc Cotton by their anfwer to the bill of rcvivor (i),'* 

(t) Reg, Lth. h, \T^z.fo\, 2 ^ 0 . 


Cafe 490. 


Worji'ley verfus Johnfon, November 19, 1753. 


•r. S. feifed in 
let ot Unde de- 
vlfed the I ime u 
inf vis/effr lift, 
and aiterherdC'' 
ceafr to Jt> 8, 
and the htiia «f 
hUhodv, and for 
want qI lueh if- 
fue M be fold 
and divided a> 


CT^HDMAS Serjeant being feifed in fee of lands called Cricks 
^ in the county eA Northampton, of 90/. a ycai, devikd the 
fame to his wife for her life, and after her dcccafc, to hij kinf- 
man Ralph Budmll, and to the heirs of his body, aru* fin want 
of fuch iffue, to be fold and divided ainongff Ls ulalionst 
according to the ftatute for diftubution of inttltaics eftates, 
where no will is made; and by the faid will devifed his' 
houfes in F^er lane to his wife, her heirb and affigns for ever. 


mongft hu.rtia- 

nwM, according td (be ftatute of diftiibutiona wheie no will i» made. 

jpm%k\ftUt^iAoaiMittlihuP)and, *rd thtntrtofkm t»kt tbtntthtle cxclufim ej her, htb if the 
y tM aud tti II tintion o/tktlfflatM (i). 


Thomas Serjesnt died in 1726, leaving his widow, who aftcr- 
vratds married John L)diard, fince deceafed, and alfo left twa 


(i) See Umds Badhe, 1 FJ, 84. i lire. Cha. Rep. 33. 

aunts, 



m oie lime ot JLora U|ppi«9m 

*«ntfl, Dorothy Hook, am! Cfijfandra Ht^nhUomt lwtl» 0nce W6»s«t«» »i 
dead, who weie fitters of Henry Serjeant^ the lathtrof the tefta- »<»»•• 
tor, and his ntxc of Un, ' 

H/ifph BuehuUf before Mrs. SerJeatjt*a fecond marriagei died |[ J 
without ittlie in 172“/, and ilie being advifed, that herfdf^ and 
tliu teiiatot's next of kin, thereupon became iiithkd to the in¬ 
heritance in fee in tltc ettatc of Cruk, m fuch fliares as they 
would have been intiticd to his pei fonai ettate, in cafe he had 
died inteftate, by virtue of the ttatute of diflribuiions, and tliat 
her interett in tlie mheiitance, and the money to arife from the 
fale of the faid premiiTcs, was fo vetted in her, th^t (he might 
difpofe of it by deed or \ii ill, 

Befo'^e her ffcond marii.igc, the wife, with conf’nt of Mr. 

Lydmrd, conveyed thtle lands, amengft other things, to trulV 
tets, iluir txetut is and adm’uiftrjtors, for yy yeai«, detcr- 
niinahle upon the death of hufatmah I)dim d, late 5«yVa«/, for 
the uics then m mentioned, and lelentd a power to hcrlclf of 
dilpofingoi t<iia edare by will. 

Afterwards, reciting hei firll hufband’b will, and his devife of 
the faid elHtes, and that Ihe was iiititled to difpidc of a fhar€ 
tliat ihould aiift by file thereof, Ihc gave all her light and title 
thereunto, and ah hci fharc arifing by fale thereol, to the pJain- 
tuf, his hens, exee .‘o's, adnu'ilha'crs aud aif^n , foi c\er, 
and tiled in Jatinaty 17?!. 

The rcpiefentai'veb of Dercihy Hook and C.iJ^mJra 
bottom^ the teftaro aunts, claim the wliolc money anfnig from 
tlK faie oi e.ruL^ in excluiion of the phsntifF, infiftn.g the wife of 
the tettator Thunas wis not intitled, being no relation, 

witliin the woids eif th_ tt tt itorS wnll, or his intention, nor a re¬ 
lation within the ttatutc of riittiibution. 

Mr Clatkey for the tell m'r’" next of kin, cited the cafe of . . ^ 

Dav s vcr.us Bitiley {i), hibruary 8, 17 47-8, thcic the words of 
tlie will vvere, 1 give the refidue ofmypcrfonal ettatetotruf* 

“ tees, to place out at ii»if left, and to jieiniit my wife to rcctiVc **^*** 

“ the produce thereof foi her life} andaftcT her d^iaafe, I give h«. xu^torL 
“ It to futh of my lelatlons as would have been intitl.d under the ve»v«i’n«pnNi«<* 

ftatute of diftnfaution,, in cafe I had du*d inteftate, in fuch 
** ftiaies as the law diretfs : t-rdHardivicke war of opiumt^ that dtmic, I’airf 

the wtje rn that citje was not to be (.onfidired as a retationi and her or my 

** rept fintctfv not intitled to any f the hujband^s rftdue asjlanding would ha*efceBa 

in her place” inmlfd aniffr 

th« fti UK ai 

diftributionv in cafrl kid died inleifaze : Jt ri>t tfbectijfid.ird atardonnt. 

Mr. Wilbrahantt of the fame fide, argued, that, in conftruc- 
tioa of law, a wile is not properly <2 relation to a hufbat.d, for that 
word means next of blood, which a wife is not, but i» nearer 
next oi kin, and ttand in the fame light as a king and 


(0 1 f^ef 84. S. Q. 


fubjef!, 




Woxiitrir V fubiedl, or iubje£t and king, guardian and ward, or ward and 

jenMioM. 

A wife or hu{band, in law, are but one pcrfon, and cited a 
cafe out of 1 rem to (hew that where i devifc was to huiband 
and wife, and a third perfon, it was held ajointuiamy in mote- 
tics, and the hufbind and wife to take only a moiety, as being 
but one; he alfo ctlcd 2 Mod. 20, {/ 21, 

IX3RD CHANCLLLOR, 

Do you mean that the will intended relatwn< at the determina¬ 
tion ot the eftate tail, for I think it will in a gieat incafuie de¬ 
pend upon this. 

Mr. W'tlbraham faid, that tlie h ftator did certainly mean fo, 
and that he never had his wife m view, but intended if this le- 
motc contingency did happen, thofe who were the next relations 
Ihould take, and who weie iuch when the event took place, and 
not relations at the tune of his death, and thtrtfoie the repre- 
fentativc oi the w’lfc !-> not intitled to any lliaie in the cflate lu be 
fold. 

Mr. ( ove, Iikcwifc of counfel for the defendant, faid, that in 
the u\ii 1 iw, tin w lie was not confide red as a idaiion to the huf- 
bind in tiie lame light with the next e>f kin, bctaufe fhe is called 
aJpn'Sf they cjiijanguinti. 

Mr, Altai ney Ginti al for the phinlifl fiid, there w'as no oc- 
caiion to enter into 1 nice difculTion how i ir the w ire is a rela¬ 
tion to a hufband, for the plain ine,intng oi the woids here, is, 
that it (liould be left to the law' to elttermine it, and that fiich 
perfons lliall take under the woid rtlntiom^ as the flatutc ot dif- 
tnbution w'ould gt\c it to, in cafe lit eiied inteflate i and cm the 
counfel for the defendant, deny that the ftaiute gives the wile a 
lliarc in an iiittHate’s clialt ^ 

I4ORD CHANCn 1 fyR, 

The eafe ot J)a m veifus lituliy comes fo near the prefect, th-t 
it is nectlTiiv I Ihould look into it, and ihertfore let rhi, c^ule 
Hand over till Tutfdny feven-mght, and in the mean time dtfiic 
to haie a copy of that tlcciee*. 


{ 761 J Wbtjlty Johiifo'i camf oil ngatn No^umhir 2Cy 1753. 

Lord Cjunci llor, 

T H E bill 1, bioughtby the plaintilF, as executor of Sufanm 
Lylyatdf ngaiiill (he defendants, w'ho are the next of kin 
of Thomas Sc< f aut^ for a fale of his real ellatc, which he devifed 
iu,thc mann'Wr's has been already ilattd, and what he now 
^ihtims is one mo.tty theieuf under, the ilatute of diilnbutions, as 
the rqircfcntative ot Mr. w»fe. 

Till, quefliou depends on the contlrudion of the will ariling 
out of the W'ords, and the intention of the teftator. 

In the courfc of the caufe 1 llavc changed my opinion^ which 
at fuftjeant m favqiur of tlic wife, * 

What * 


\ 



' • , f ^ 

!!i the Hme of l.pr<! ClunceSor He|U)wjiar«. 

> 

What is,the fenfe to be put on the word relation ? In the wHl 
it is ufed in an improper manner; it figniheS} in grammafj an 
abftradl; quality, any relation that nrifes in focial life } buty in 
vulgar aeceptation, it is transferred to a perfonal fenfe, and is fo 
ufed it) this will, ns if he had laid kindted^ which is the word in 
the llatutc, and vihere the will refers to theilatutc, it muft be 
taken as the Itatute takes it. 

iSniQly, the wife is no relation to the huflmnd; rehtion, in 
dirtionaries, means tonfanguinet and affimsy but by the ftatute 
it means kindred by blood only. 

ftatutc, kiitdret 


The wife 18 no relation by blood, nor by affinity: See Cahm*s 
LtMicn^ title Jffitutai ; the wife, fa* s he, non a^nis ejl^jed tauja 
tijjimtiilis \ nffrns ab eodim Jlipiti. Zhumt^ title Coona(to, Pattn- 

iilif. 

If the wife vi<? ntvt of km, flie muft exclude all the reft. 

The llitutc ol 21 Htn. 8. r. 5 /t<. 3. iimtltd What fe-t ought 
to It tahn for p)chute of teJiummU^ lay*?, in cafe any peifon die 
“ nitcftatc, the ordinary fliall gJ mt adminiftr ition of the goods 
“ of the perfon dcccaicd, to tit wuLw of the fimt pf’rfori dc- 
“ crafed, or to the hit iiti, did neuifhtrg more clearly be- 

“ twetn them than the flatutc of ddlnbution^. 

'1 In*., then, is the fenfe of the woid nlrtioMf but if tint 
would not antwer the apparent intention, it muft give way to 
it. 

I tlimk, if the ft ml fenfe of the word does not take in 
the wilt, 11 falls in with the lutention, lot he gives hu wife 
the ttats of tiic citate for life, and then to his nephew in 
tail. 

Notlung can be more improbable, than to im igine he had in 
view his wite'f brmg alive at the dt termination ol the cntavl, to 
fli ire 111 the diftnbution of the money at that time. 

■Should It go at (iity or one hmidicd years diftatue, ought it to 
go tt) the remotelt u pit Tentative oi liis wile, even m this eale to 
th<- reprefentitive ol tin fecond hufband of the wd- ** 

Suppofe he had orilertd a divthon bitwitn my oiun relutrrf, is 
the ftatutc diredh, this plainly would h ive included lehitions in 
blood only, and can never in common parlance mean hi» wile; 
and the words my tthtiom mean the fame as my rzun. 

'fhe cafe of Dtvts \erfus Buily ts in point, and I can tlnd 
no djlFcrcnce, for there the ilcvile was, to Inch of wy tt- 
“ laiiont as would have been miuLd by the ftauUc ol ddliibu- 
« tions.” 

His Loreftiip difmifled the plaintilTs bill wlthcut colls. 


WossrtrT t. 


RebCfoa, In 
tioniriet nmi)* 
etfuaguitm ta 4 
n^nit ; in the 
i oy blMhi only* 

Th" M (t $um 

tjirti ififjij 


1 tie ftatutc *f 
H S 

ei more ilt arlf 
between a wite 
‘iiid the nr xt ot 
km, than th* 
ftacuie ot oiftri> 
buiioui. 
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mr.Amfc *9r. IN a former caufe it was decreed, tint the Maftef Uiould < 
■Mie queft^n | take an account of the perfonaleftite of Ovaries Evef^n^ come 
Xe'iTVi" to the hands of Su Jof'n Evflpt h>s executor, and that the clear 
eAateofabrt- rcfiduc of the pcrfonal tftatc (hould be laid out in SoutKfea an- 
teftatTftuI^o"* the name of the accountant-gener if, and plated to tlie 

wholly to* h\% credit of this caufc, and he was to declare tin* truft tlieteof for 
itrot*r,orbPdi- the benefit of John Evdy’ti fon of Churks htdyny fince the dc* 
vJiUcet On the 4th of Dacmkr 175J, i-w/jw died 
■Ae gttindfother ^ batchtloT of fourteen years ot age, leiviiig Charles Evtlyn his 
*?«• HftriwcU only btother, who claims as next of kin, the itfiduc of his late 
JonpiTrntwly'" father’s perfonal eft at , and all the other pcrfonal eftafe of John 
to tkr broth r, Evelyn decrafed, but on account of his infancy, admmidration 
goods, tS*!.. of J')h/t F’>'elyti was gianted to Wtlliam Evelyn^ 
SHgUrtolharo iottht benefit of Chat Its Lvtl)n. 

»»the diihibn- fail Join Eztly/jy the grandfather of the intefiate, and of 
turn with hi n. Qlatlis lelyn, mfifiing he was in equal degree of kindred to 
C 7^3 3 the intefialc with Cl sties Fie’yny the piefcnt bill is hiought 
againft Sit J hn Evil^ i to acc lunt for the pcrfonal tftite of 
Cl arks 1 Vilyt ^ c^aLJ, th fith' r of tht plainliiT Chatles Eiel^n^ 
and that the fame iniv be paid to tlu pluntitl, as part of Join 
EvelytSy the tcllatoi’s perfon. 1 eft tt, and that the lime, toge¬ 
ther with all other the perfon il tfiatc theinteftue, maybe 

pluid 011 tor the benefit of the plaintiff Chatles Evelyn. 

The defendant fni John E% Cn, by his anfwer, infifted, 
tha* he being graiidfaLher of the inteftaic, is in equal degree of 
kindred to him, with the pliintifi Charkt hx'lytty and equally 
intitkd with him to a difiributivv. lhare of the tefiaior's pcrfonal 
eftate. 

'1 he caufe svn heard lafl term, and after confi- 

deration Lord ( hanettkr qa\c judgr.ent to day. 

The quuflion IS, vh ther the eftn** fliall go wholly to the 
plamtjfr the brother, or be divided between him, and the de¬ 
fendant the grandfather, as being equal, that is, fccond in de¬ 
gree by the ei iJ 1 ,v. 

The ftatute of diilribution muft be the lyle of dctcimination in 
thefe cafes. 

fhc luLo Lid do\, a after the gtucral diieflion in tlic a£f, are 
only fo many Ipcemcations of paiticulai i dc . 

INtkedrter-^ This queftioii h i b^cn twice determined in WeJlmtnJJer-hall 
fof the brothel; firlt 111 the cafe of Pool and U uijtnwy the 9th of 
Jvly 170**, agiinft the* grandmother, by the unanimous opimon 
of the court; they weic fo deliberate, that thcyhcird civilians 
ftte- detcui ii»ed it: and in the cafe of Not bet ty verfus 

licard by the late Mafler of the Rollsy and might per- 
iiiiUciiit have betfn founded on the former authority \ and it is fuc- 

*h«uw, ^ ccffivedeiciminationsmake the law. 

But It has been f 4 d, notvvithllaiuhng, by tlie counfei for the 
grandfather, tii»t tk^le detcimiuations are erroneous, for tlie y 

aift 




are iti equal degree by the civil laur} the ^pittoa hule^il' 
makes a differcticc, for the btoAcr w ttt the degreei and jthc ®T*^*^** ‘ 
grandfather in the fecond degree} biit. that law tinly tafosSi place 
in matrimonial cafes, and by Uk civil law, they are both in the 
' feCond degree. ' 

Yet I am of Opinion that the decifion in Pool vetfua Whljhaon h 
right, and I lhall abide by U till 1 fee it reverfed. 

T have fecn notes of Lord Chief Baron IPard, and Baron 
Pnce, they are Ibofe ones indeed, but it appears by them that 
Do£lor Lane was heard. 

Lord Chief Baron DotTs note is Ihort, but- plainer than the t ] 
former j it is faid there, Do£lor Lane argued, that this cafe was 
not to be determined by the ftatute, but by the civil law; and yet 
they all held, that there was no fuch ufage Gnce Uie ftatute, and 
difmUTed the grandfather’s bill. 

This adi was 8g years ago, and made on putpofe to fettle 
people’s eftates, but if it was res iniegra, I think there are juft 
grounds to prefer the brother. 

1'he words of the ftatute muft be taken together, amongft the 
next of kin, pro fuo cutque jurtf according to the laws in fuch 
cafes, and if by fettled determinations, an equality or preference 
had been given, that is confirmed by this ftatute. 

As to the confequence; Flrft, The civil law is no part of 
the law of England^ any further than it has been received here j 
and this with regard to peifonal eftate. 

Secondly, In real eftates there is no degree between brothers, 
as held in Ventris 413. Collingu'ood and Pacr', and in Blackborough 
verfus DaviSf i P. IVms. 41. the court relied on the old ufages 
of England. 

This alone would be fuffictent to fupport the determination 
in Poole verfus IVhyhawy that it anfwcrs the intention of the 
a£t. 

But it was argued from the civil law, that there is a ground Bsfore rh* iw- 
for it: before the Novslls^ the father took all the child’s fortune, **'^'^*» ^»**>**' 

the mother none at all; the grandfather of the child, if there ' 

were no granchildren, took the whole, that is the paternal grandfa- tiw mutbetnon*, , 
ther, bccaufe the child was in pupillage toliim, if there W'as no . 

dKn, took die ' 

•> whole viz. the paternal fcraii4fattMMr. ■ 


I do not find that it is any where faid the Novells were ever 
admitted in any part of the Weftern empire 3 no country in . 

Europe admits them irttircly, but all follow lome ufages of their p»rt of 
own; the Novelh probably were dctermin.itions in the Pra- ^'***** 
iorian courts, which 'J.tjTtnicn in compiling his body of law /?“ ■ 

adopted.. ■ ' ^ ‘ 

Novell 118. c. 2. lets in the.brothers and Cfters with the fia- TK#i v; 

ther and mother, excluding the gtandfiithcr, as is obfer^ed hy 'f 

the commentators, and it would be abfutd to make that Novell 

, ■ , feAojtwd»nja-'' 

th«r, excluding the gnndlfathet, fijT, by afcejidiaa higher. If waW >ia»t fiieii atiwaAcr of oerf^ 
amuft exclude krofiiiK aitd fifters., ' 

's.- admit"” 


■ ' i 


CAlfCS Ar^ed an<3 iJdtermlned 

V. admit tlie grandfather, tsfc. becaufe, by afcending (1511 liigher, it 
Xvitvv. admit a greater number of perfoiis, almolt to the exclu« 

ilon of brotliors and ft (It 11. 

ViniuSi p. (>54. fays, there arc cafes in which perfons in the 
fame dcgiee, or perhaps nearer, may take, to the excluiion of 
thofe in equal degree. 

This probably had prevailed in the Vratonal court, and adopt¬ 
ed there might be jus jet,us. 

It wimld be r Arguments of intonvemence, liave been alluded to in courts 
ferygre»t}nB«i- of jutticc, and it would be a very great one in the prilent cafe, 
wBience t» car- to Carry the portions of children to a grandfathtrj the giandfa- 

nature is old, niuft be fuppofed to have 
grandfather, fur bccn provided lor, and may very probably be in a dying con¬ 
it wo^d^econ-,vatit it’, the grandchild, on the conn ary, is 
Mtwrof provi-infant, and a provifion nccefl’iry for him to maintain Iiim, 
£ons amongft and fct lum out in the woild; buddes fuch a dcterm'natjfii 
children,^ would bc contru/ to the very nature of piovifious among clnl* 
properly be faid dren, as every child may \ery properly be faid to have a Jpis ai^ 
tohavej^jnf- enfiendt. 

trtfctnJt. j would not be underftood, that the argument of inconveni¬ 

ence alone has weight enough to decide the qiieftlon, but it is 
a reafon at lead for not unlcttling foimcr determinations j and 
if 1 was to vary in opinion, it m ould tend to alter didributions 
made fmee 1708, and didurb the pcac{^of families. 

Therefore, in favour of the pi untiff, let the former decree 
** be carried iiiio execution, berwern the parties tq this fuit, 
in like m inner ,i, it oiipht to have been between the parties to 
“ the oiiginal cauie, and let the icveral accounts thereby dire^l- 
** cd be taken, bc carried on l>efore the Maflcr; and as to fo 
“ much as (hall be coming under the decree for the fliare of 
“ yoJm Evelyfty the infant, who is deatl, and alfo the iurplus 
** of all other the pcrfonal cllate, of Jfn hvi’^n the infant} 
His liOrdfhip dethred, that the lame belongs wholly to the 
** plaintilT Cherh f, Ins fyrviving brother, and the defendant ,Sir 
** Jehts Evf/yty tJie grandfather, has no light to Dare the dif- 
“ tfibution with him, and referred it to the Mafter, to take an 
account of the perfonal eilate of Joht Kvdyny the infant de- 
** cealed, and that what iliall be coming for the i Icar furplus 
** of the perfonal eftate of John Evelyn the infant, he diredted to 
be applied for the benefit of the plaintiff Charhs Evely/iy his fur- 
‘‘viving brother and placed out at intered in fecuiities, in like 
** manner as was ditched concerning thi. Dure of tire infants by 
“ the former dccicc (1)” 


(1) Reg. Lib, A. 1753. fol. 94. 



yanu^ry ap, 1754, partt Vennar and cthtrt^ Gudr(^am ^Cafo 3 pa* 
yenttor ef Well/borne in the County of Waruneh^ ^entUiaakf 
the bebaJfof him at a 14 *”*^^ under ^e.-dge f %\ Teari. 


tn 


A Writ of ad quod damnum lately illued -dire£l*d to the An nppliutlna 

of Warwickjbiret commanding him by the oath .of hondl 
and lawful men of the county, to inquire wltether it would'^ 0f0dpJd4eX.: ' 
to the King’s prejudice, or of ariy other, if he fliould grant t 6 r.mt on 
George Lucy^ Efquire, a licence, that he may inclofc a certain 
cart-road or cart-way in the parilh of Cbarhot in the faid county, inb^Wfi^* If ' : 
leading from thenCe to the town of Stratford upon Avon through chenp’^hliaurJny '' 
fevcral clofes and inclufed grounds in the writ mentioned, which 
road is to contain 1378 yards of land in length and nine yards,in waiwkeatbere- 
breadth, as the fame hath for many years iaft paiTed been ufed *^*'j;*^ J” 
and enjoyed, to hold the fame fo inclofcd to the faid Mr. luiey TOidbping'frt 
and his heirs for ever ; fo that inftead’of the faid way he make sTuo- pwi vi- Jicu of 
tlier,road or cart-way in his own foil as-convenient for pading ' 

thro’ the fame. And the petition further fet forth, that Mr, Xwry pTribn who fued ! 
having obtained the faid writ, caufed a jury to meet at his houfe oyt the writ) in 
in CharUot oi the 4th of October 1754, being-three days Ireforc 
the quarter-feffions holdcn for the county of Ifarwicif without an jii the cir- 
any n>)tice given for that purpofe, at which rime and place an 
iuquidtion was taken before the under*Qi^eriff, ^ind by which ejinion therv 

the jurors therein named faid it would not be to the prejudice of was nofurprls« 
the King, or of any other, if he (hould grant to Mr. Lniyajicence 
to inclofc the road or way in the writ mentioned, to hold it fo in- befctoutby the 
clofed to him and his heirs for ever j fo {hat tnftcad of the faUl perfim who fue« 
road he do in his own foil fet out one Other cart-road as conve* 
nient for paflengers througli ihe fame, as in and by the writ is 
mentioned and directed. 

And it was reprefented by the petition,., that the cart-road fo 
ifitended to be incloied is a large, fpacious and open road, great¬ 
ly ufed by coaches, waggons, paffing between Strafbrd and 
Warwicky and that the road intended to be made ufe of mftead 
thereof is not 800 yanls round about, but is a very hilly and uneven 
road, and ho materials near thereto for the repairing the fame. 

And the petitioner further fet forth, that a very trifling part of 
the road fo intended to be ufed is in the foil of Mr, Luey^ 
though the writ requires a new road to be fet out altogether in 
the foil of Mr. Luty^ but on the contrary thereof near three parts 
out of four of the fame goes through Mr* Venmr*s grpunds, and 
(hould Mr. Lucy obtain a licence for the inclofure, it would leflen 
Mr. Vennorh eftate near 20/. a year, as the flopping up fo great 
a road would be the means of driving the whole country through 
Mr. Vmnor^i cftatc. 

The petition further fet forth, that they h,id no knowledge of [ 7^7 J 
the writ being fued out Jill the day before tire fame was executed, , ■ - ■ ', - 

when Mr. Vennorhy accident heard that a jury was to meet at ^ , 

Mr, Lucy*& houfe on the 4th of OB^r about clianging die road^ ; . ’ 

on which day Mr, Vennor attended in his grpunds from ten in the 
Vox., Ill, Y y forenoon 
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CASES A^ucd anci Dqteruufled 

forenoon till after one, cxpe£litig the jury would have come to 
have viewed the fame in that time, but after waitit'j? to no pur- ’ 
pofe, he went to Mr. iar/s houfc, who told him the jury had 
viewed the roads, but gave him no opportunity of fpeaking to the 
jury. 

The petition further fet forth, that after being Informed fiich 
writ was executed, and that the inquifition taken dtcrcon was in 
favour of Mr. Lucy^ the petitioner gave notice they fhould ap¬ 
peal agaiiill the fame at the next qiurttr-fcffions, which were 
held at Wat wick on ihcTuefiLy following, and the petitioners 
did after the writ was executed apply to the under flieriff for a co¬ 
py of the writ and inquifition, that they might be certain what 
road was intended to be inciofed, and what was intended to be 
ufed inflead tbereof, that they might be able fulHcicntly to in- 
IVruft their counftl} but he declared he bad Ictr them with Mr, 
Lucy y and your petitioner diil then apply to Mr, Lucy and his 
attorney, and to the clerk of the peace for the fame, but to no 
purpofe, but could not piocure a copy imtill the morning the 
appeal was tried: And the petition funher fet forth,Jthat two of 
the jurors who took the inquifition appeared at tht ielHons, and 
voted as jufticcs on behalf of Mr, Lwey, and oidercd the writ 
and inquifition to be recorded sj'or thefe renfom and for as much as 
Mr, Lucy, docs not fit out any new ready or ^ive one yard of land m 
iieti of the road intended to be taken awa'i, th puilktun prayed that the 
nsrit and inquifition taken thereon t»or kc fit aftde, and a ntw writ 
awarded, and in the mean time all fattier proccedtnps on fh Jaul writ 
vfiA quod damnum, and the inqutfit<un alieody tUKen, may hejiayed, 
or fuih othr relief as may fiem meet. 

At the fame time a petition was preftnted by the inhabitants 
of fevcral neighbouring towns where ih>‘ road intended to be 
made is, ftating the fame matters, and making the Lme ob- 
jcflions as in Mr. Venmr’s petition, and praying hkewife the 
writ of ad quod damnum might be (Iticharged, and which was ar¬ 
gued by counfel, .and came on to be heard with hir. /cn/icr'& 
petition. 

Mr. Wtihraham for the petitioners. 

The ccnllant form of the writ ad quod damnum is, that the 
perfort applying fliould carry the new road through his own 
land. 

Ihe prefent application is to fet the writafide for Mr. Lwr/s 
not doing what the writ requires, and likcwife upon a fuggtf- 
tion of furprizc in taking tlie inquifition on the writ of ad quod 
damnum. 

1 do allow that no notice is abfolutcly required, but then 
throughout tlie law, in every olF.ee of inquifition, the King is to 
be fatisficd, or fubjed, that there is no damage to cither, and 
that it ought to be done in the openett manner imaginable.^ 

In the Year-books, 34 Edw. 3. it is Irid down the inqui¬ 
fition is to be taken in good towns openly, and not privily j the 
lime again wa? held in 36 Edw, 3. 


The 



in due time of X^cMrd Otuioellor fUmpmemt. 7^ 

The fame rule prevails in the ilatute of Henry 8 . relating to 
‘ efeheatorst where it is declared every perfon is to give evidence ^***'*** 
openly on pain of forty pounds,, 

In the cafe of Sir Oliver Butler^ % Ventr,, 2 AA' writ wat 
executed the day it bore date, and at thirty miles diftance from 
the place. 

Here the writ was executed only on the 4th of OBtAer 1754^ 
and the appeal to the quarter-feflions was heard upon the 8 th of 
the fame Q^oher, Six judices againft two were for rcgiftcring 
the inquifitlon. 

The datute 8 £s? 9 W,. 3. ch, t 6 . gives the appeal. The 
quarter-feflions in this cafe being an appellate jurifdidtion, there 
ought to be a reafonable time allowed for perfons appealing) to 
lay the whole fd£ts before the court. 

The inquifition was figntd on the Triday^ Mr. Liiey% deward 
kept it till the Wednejday morning till within one hour before the 
appeal came on. « 

Mr. Rohinfon counfcl of the fame fide. 

The exprefs condition of the writ isy that the perfon fuing out 
the writ fliould lay out the new road at his own expencC) but not 
one fyllable of evidence has been given to the jury about it $ the 
petitioner Mr. Venmr likewife applied to the under-lheriff for a 
copy of the writ; he anfwcred it was not in his power to give it, 
it was in Mr. Lucy's hands; and the petitioner could not procure 
a copy till the Wfdnefdayt the very day of the appeal; he cited 
7 Mod, altat Farrejlcyy on the condruAion of 8 9 W, 3. 

Mr. i^ttorney General of counfcl for Mr. Lucy, 

Whether the road turned, or fet out, be to the damage of the 
country, is not the quedion now; the only quedion is, whe¬ 
ther the execution of the writ has been done furreptitiouily and 
fraudulently, and without the perfons who are adeffed by it, 
having an opportunity of objefling to any damage that might [ 7619 } 
enfue to the country, and if fo, whether it ought to be quaflied. 

The material point for the confuleration of the court is, whe¬ 
ther there has been any furprize in this cafe. 

It was done with notoriety, for the petitioners were fully 
informed of it: as to the execution of the inqued of oflice, no 
precife form of notice is required either in the church or 
market-place, but is left intircly to the diferetiou of the undcr- 
(hcrifF. 

The notice was given on the 30th of September to the perfons 
who were to attend as the jury. 

The perfons fummoned on the jury w?re men of fortune 
and reputation, and the greated part of them have edates in 
CharUot, where Mr. Lucy's feat is, and where the road is turn¬ 
ed. 

Though the aft of parliament direfts the appeal to be at the 
rest quarter-feflions, yet if Mr. Fenwr had deiired tUne, the 
ji dices would have indulged him by putting it oflF to another 
quarter-felTious. 

Yy2 The 
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CASES Argued and Determined 


Ftt fmt The healing on the appeal lafted fevcral hours, the evfdcnce 
tj.,g jje^ rQjj being half a mile about was laid before the juf- 
ticss, the particular damage to Mi. /‘^<«nor like wife was inliiled 
Upon, and attempted to be piovcd. 

But fuppofing the juPlccs have done right in confirming tlic 
inquifition, yet the pctitionet s'counfd infill that the new road 
ought to go through the foil of the perfon who fucs it out. 

'rhefe arc words of courfe in every writ of this kind, and ne¬ 
ver meant to be ftri£lly purfued. 

Sir Olwer Buthro, tafe was a lurrcpt’tious execution of a writ 
of inquifition as to a market, the inquifition tliere was executed 
the day after the writ bore date. 

The only cafe in equity was mentioned by your Lordlhip, 
which W'js in 1711, betore Lord A'/wg-, the Eat I of Sahjbury 
verfus there the writ of «</ ttuoddamnum iflucd the 20th 

of Aprti^ the jury cime twenty miles from the place, was exe¬ 
cuted the day alter the tellt of the writ, and there was a begin¬ 
ning to i'lclofc btfoic the quaiter-feflions at Wtnchijlt}, feven 
juftices out of thirteen were of opinion they could not enter into 
it, the appeal not being at the next qu«.rtcr fcHions after the in- 


r 770 ] quifition. 

Lord Chancellor, 

^ri*sot ^uid Applications of this nature do not come frequently before the 
«t<zrrn{.ai, this court j but whcii tlicv do, this court, as an muft. 

according to rules of law. 

^nofisw? only proper quellioii is, whether thcic has been any 

furprize in the execuiion of tbit, wuit on the perfons petitioning, 
by preventing them from laying evidence btfoie the jury at 
the time of Uve inquifition, or before the juflices on the ap¬ 
peal 5 and whether Mr, Vennar is not too late now to take it 


ib 


up. 

irhelneonTeni- The inconvenience to the public in cafes of this nature is not 
f nee to the puh- t© be tried before me} for if I was to enter into it, I Ihould be 
Bonn^wsWe^ * “P “7 jurtfdifUon in oppofition to a iurifdi£lion ap- 

here, being a propriated by aft of parliament to the quarter-ftflions only, 
iunfdifltonhe- j ajj, gf opinion theieforc 1 can take no further notice of 
^i*^***^ of inconvenience, than as it may be auxiliary to the 
only. furpri/e fuggefted by the petition. 

If the jury had manlfeftly done contrary to the general good 
of the country, it might have afforded a ilrong corroborating evi¬ 
dence of furprize. 

The writ of ad quod damnum was tefted the 17th of Sep- 
tmber\ notice was given on Monday the 26di to attend on 
Brtday the 30th, 

It IS not the fhortnefs of the time, where the law has not pre- 
fisribed any particular time, which is alone fufficient evidence of 
«cH^4nr^ fui prize} that rite inquifition is taken and executed in a fair and 
and open n»n- open maimer is all that is requited. 

Then it comes to this, whether there was an intention of fur¬ 
prize, or any aftuai furprize } 

Neither have been made out to my fatisfaftion. 

Mr. Luiy fwears he direfted the meriff to fummon a fair and 
impartial jury, and out of the towns in the neighbourhood. 
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All the to^«ms but one from which the jury came, were con- jf^ 

x* t j J J VjimMOK.* 

iiguous to the road. 

This was. Mr. Lruy\ direftion: and the undct-flicriiF fv/ears 
he gave orders to his olhccis to Fummon the gentlemen, who lived 
neared; the road. 

They appear to be perfons of great fortune ; C/’ar/w J/er- C 77 * 3 
diunt the knight of the {hire was amongft them. it is not at all 
probable thefe gentlemen would do an unpopular thing in 
turning the road, which is a circumdance at lead to diew fair- 
nefs. 

The claufe in the aft of parliament to bt furc is drawn In a 
very extr^prdinary manner, but it is not necelTary to obferve up¬ 
on that in the prefent cafe. 

One gmeral anfwcr to the whole in regard to the appeal is, 
tint Mr. Ftnnotj fs*i. did aftually appeal to the quarter-feffions, 
and the matter was fully heard. 

Th' pine is within four miles of IFarnvuk j the quartcr-fef- 
fions was huld there, and the trial Jaded four hours. 

No cvi knee has been hid before me thit theic was any ma¬ 
terial witnefs, who could not be had then from the ftiortnef, of 
the \ime. 

Though the appeal by the aft of parliament is direfted to be ti,#* ttf appeal 
at the next quarter-ftflloiis, yet it Is in the power of the judices « dir aedto ks 
to adjourn the quarter-lcfFioiis iifalf to mother diy, or they trr-iiS^ni^by“ 
might have adjourned tliis particular matter to a fubfequent df- j.^e 

hoiis. juftices may ad- 

Another point which has gre it weight with me i., "kerher the j ’^u” u ^flipnir 
appeal to tht q.iarter-felTions is not waving die objection of fur- 
pi ize with rclpeft to the nial* execution of the writ, and I lathtr 
think it !>. a waver of it. 


In the cafe before Lord Chancellor ICtUg, in 1721, the 
appeal was to the hL\jli.r quartcr-fedioiis, and the objv,ftioa w is, 
rhat theiuclofur* wish fore quartcr-feflions, md thcic- 

foif It was difmiflcd becaufe it wis not the next imme h itc v[uar- 
tcr-klTions. 


It has been truly faid, the d itute has put the judices in the 
rcom of the traverfe. 


Suppofe before tlic aft of parliament the petitioners b»d (11- 
verfed tlie inquilitioii, .md iiTue had been takwti upon it, and a 
verdift had been found for the mquifition j 

Could the petitioners afterwaids have applied to tliis re ft up¬ 
on a fuggedion of lurpu/e, and a friuduknt and clantlwil.ne t'.,- 
cution of the writ ? certainly they could not. 

It has been faid that, in older to comply svith the sirit, Mr. 

Lucy mud fet out a way m his own ground which will ronumi- 
nicate with the highway j the mmmm ad qmm for th, Jiciufit of C 77 * 3 
the country, but it is not neceffary the whole new road ihould go 
through his own foil. 

Here Mr. Lucy has bound himfclf and his heirs to keep the ^*^*”*"^ 
road m repair, which is more than is abfolutely ncccfiaryj for I ^ the*p4p& 


ther cipesec widi rtpiti M the old oae# the inlubitanti ought 
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'‘tt, sm 6f opinion, after he had once made the new road, as it is 

irsMNoa. ellabUihcd in the room of another in the very fimc pariih, who 
can be at no further expence with regard to the old road, as it 
is taken into Mr. park, the inhabitants ought to have re* 
paired the new road when made for the future. 

But if the new road had lam in another pariih, there he ought 
wdsTjc*'! ilaT not only to have made it, but he and his heirs ought to have kept 
other pulih, it in repair; bccaufe the inhabitants of another pariih have gained 
tlwrt the pf ft»» jjQ benefit fiomthe old road being laid into Mr. Lucy*s park, as 
wri’. and h» they had nothing to do with the repair of it. 
hen , oagh not 

only to make it, hut ketp it in irp^ir. 


Upon the whole, as there does not appear to me to have been 
any furpri/e at the time of the inquilition, and the matter was 
fully laid before the ju'lices on the appeal, I ought not to fet afide 
the writ; therciorc the petition niufl be difmiflcd. 


Cafe 193. verfus Morrtts^ Monday April 1, 1754, at Ponuis Houfe. 

^here coft< »« Y a decree in this caufc coils had been decreed to all par- 
decreed to aU^ Qp gftaic . one of the parties, who was iutit- 

fc*i*eftw» tl»o’ 1*^*1 receive colls, dies be foic they had been taxed. 

one cf tbcfT* 

who W4$ receire died before they wcu tixed, thay do not mm^ntur turn ffrfina^ but hit 

heirotUvf iMnUUad (i). 


Jf any thing had 
ren»me«l to have 
1 »ren daae and 
undecrecd, the 
crpraii’niiiiivcof 
tbedccear d par¬ 
ty hy revmng 
sroula hare been 
imiUed to the 
ev»n if 
they had not 
hfloft direCte' 
ftai>d a 
«nth« 


It was infilled that, as to tliid perfon, the coils morlmtur cum 
perfona. 

l^rd ChancefLr fiid, he thought this a fevere rule, and that 
a diilinilioii might be taken in the prefent cafe as the cofts are 
by the decree made .1 lien on real eilate; and npon aiking the 
bar, if they knew any authority to warrant fuch a dilliii^ion, 
Mr, Hop mi laid, Your IvOidilsip took the diilin£lion in Lord 
Oxford's caufc, and Mi. Bm^ncll mcntiontd that the Mailer of the 
Rolls had taken the lame tlillindliou in a cafe of Howard verfus 
Hall at the Jail feal. 

Here every thing w as fettled by the decree, and therefore no¬ 
thing left which could make a bill of revivor ncceflary; if there 
had been any thing remaining to be done, the reprcfentativc of 
the dcceafcd party, by n viving the caufe, would have been in- 
titkd to the cods decreed, even if they had not been direflcd to 
{land a charge on the real eilate. Lord Chancellor ordered the 
caufe to (land m'cr till Wtdmfilay to look into, and upon its com¬ 
ing on that day, hi Lordjhp faul, the general rule that there can 
no revivor by executor or adminidramr for coils, when colls 
;ve not beta taxed, is upon this principle, that cofts are looked 


IJi) Vtdt Wlvtt V, 2 Vef. 
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upon as a wrongt and therefore mentur turn perfina. AJl thefe 
cafes have been determined vrhere co(b are decreed perfonallft 
otherwife where they-have been decreed out of real eftate* 

The cafe of Johnpn verfus Leahe (i), and which was heard 
before me on the 25th of 1752, was as follows: 

“ rhere was a decree for a fum agaipft an evecutort ’'O^ith 
** coils out of ailets; tire executor pays the fum, but not the 
“ cofts j and then the plaintifT dies, and a bill is brought to re- 
** vive for cofts.’* 

“ It was objefled, that a bill to revive for cofts only was im- 
proper, and that the payment out of afllts was only incident 
“ to the cofts in rcfpe£l to the fum decreed ” 

“ I ordered the caufe to ft lud rcviied ; for the rule not to re- 
“ vjve for cofts only, I tliought a hard lule, tlie cofts being fre- , 

** quently more than the debt \ and this cafe was not wuhin the executor with 
“ rule, for it was not a decree tn petfunam^ but executory, and 
to be paid out of afletsi and ft the executor had died, the creew^^/^r^ 
“ pi untift might have revived againft the reprefentative of the but executory j 
teftator, and might have purfued the afletu into whatever hand ^epiuntiftmw 
“they tame.** wviL Tsain”'^ 

the rrprerente* 
Uve of the teftator, ani purfue the efietct 


I think this is a very reafonable diftindion; this court has fol¬ 
lowed the lule of law, where there is a judgment, cofts are af> 
certamed and taxed; but if no judgment, tl e cofts are loft* 

An executor or adminiftrator could not have a writ by jour- <j«he |,y 
neys accounts, nor an heir at law, for that writ lay only between jourrey ec. 
the lame parties, fo that at law all cofts are perfonal, but hert, betwwn'the*^ 
where there is a fund to anfwei cofts, and which is made liable, (4R)e piruec, 
the reprefentative by reviving will be intitled. neither m exe- 

Lct the malUr tax the cofts of Benjamn Morrets and his wife, a"JI^r,"rior^£l* 
the heir at law of the perlon who was intitled to the cofts accord- cm u h»vc it. 
ing to the decree, and let what lhall be found due on the taxation 
be paid out of the money which arofe out of the fale of the real 
eftate, and now lying in the Bank (a). 

(i) 2 FtJ 465, S. C. (2) Hog, Lii. A. 1753. fob 369. 
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Cafe 2p4. ^eeemler is, 1753 ; and Jpnl 7 pb and 29/^, 1754* 


Smart Zethieulher^ Ffq\and Ruhat d Rogers^ Gent, 
and otherby ot igi/ial Billf — 

Maty 7 ’tary, the Wife of Thom ts Ttary, E/q^ late 
Mary Dodmuillf andothirS) 


PUintifTs. 


Defendants. 


And 

Smart LeihettUter and R chnd Regers, Geres, fur- 

vnitig Executc/tt and Trifcts of Sir f/V/ww > Plaintiff's. 
Dodvtell, by Ju^phmenial Bill, . . < • j 


"Dodviell Ttacy, an Infant, by Thomri Tia'-y h s Fa- ■) 
thti and Guai d an, . . . 3 


*8, f .'t XTR ACTS fiom the wjII of Sir William Dsdiiell M\ion 
34 which the, points m thisciufe ckpendtd; 


S C ante 748, 

730, pol 784, 

793. Aiiib> ao4< —_ , 

aao. Fttf, I give and tlc\ilt.'H my manois, hnds, tic. in tht trnm- 

Lord Pardwtelt ties of Ghut^lti, JMi,ldltf%, lii/iktnf^ham, Kent, and ihc ciiy of 
co«h^« tU(.nn- and dlc wildc iJi his M ijefly’s dominions, to ni) ciii «•- 

tiiu McyntiM. t<Lt Jltary Doihitll, «iuring hc,i uatuial life, and from in* ntcr 
rtl'^^Oau^ter^i dcttrmTiitiou of that tftite, to ftveral truilocs ihtrLiii nun- 
dvi 8 without t.d, and their hwiis, during tiie life of mv faid daughter, in tru 
tflue of her fao- to picfeivc the contingent remainders, herein after hmited, 
deith*"* the * from b<-ing dtllioyul: Andji om and afur the dtccaji J jtud 
datighht tj ihi tf cj the fajl fntj Fe bjdy of my Jatd dn ghhi, 
lawflluy to he begotten, and to ih Ittrs male of th Irdy 
of fuchfrfi Jjii, lawfully to be begotten ; and for dt fault of (tub 
iffue, to the /ii„nd, thrd, fjurth, fijll, fi\th, and eviiy nhir fn 
of my faid daughter, lawlulH to be begotten, leverally and fuc- 
^"Vwratiun- tertively as they fhali be in piioiity of birth and fcmoiity of age ; 
wj < I, and Co andtloe hetrs oftht.tr rejfitiive hodm 1 iwfully to be begotten fcv< ral- 
we^iiw ewtin- *7 futcclfivelly as they fhall ht in priority of birth and fcnion- 
*«it but veiled ty of age } and for •want offuih iffue, to tle daughter or daughtets of 
my fa.d daughter Mary Dodwell, feverally, and to the bars if that 
refpeQive bodies, lawfully to be begotten. 

Then comes a prmifo to raife portions for younger children, 
’dchargcd upon the real eftate and eftates to be purchafed with the 
jierfonal eflate. 

Item, I do beit^y give and devife unto the faid trullees, 
iAc- and to the fi^rvivors of them, all my mortgages, ftock, 
Annuities, bonds, ready money, plate, and all other my perfonal 
eftate that I fliall die poffefled of, or be in titled unto, at the, 
time of ihy deceafe, and not othcrwife difpuicd of by this my 
wiH, upon irtefi, aftiftr payment of debts and K gacies, that they 
(bail convert the fa|d ftock, annuities, and other perfonal eitate, 
into money, »nd> l|y out fuch money in the purchofc of lands 

a of 
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in tite Time of X<ot!d ^h 9 iic«l]or ‘ 

of mheritaticir» in thefaid counter of (shneefier ox fi>me otfier aid* 
Jaceiu county, to be fettled upon my /aid daughter and her iffue-t in 
fuch manner as I have already devifed my faid manors, woo<^, 
wood'grounds, tenements, rents^ annuities, aird heredtta* 
ments. 

And upon this further truflj that the rents and profits of tht 
lands fo to he purchafed (when purdfiafed) and alfo the rents qf 
all my mefiuages, lands, tenements and hereditaments,. ihaU 
laid out by my truftees, Wr. in the purchafe of other lands of in* 
heritance in the fame counties, to be fettled in the fame manner, 
and to the fame ufes, as the lands fo purchafed with my faid per- 
fonal efiate are dire£ted to be fettled. And 1 do hereby further 
will and direft, that the faid truftees (hall from time to time re¬ 
ceive, as well the rents and profits of my faid manors, mefiuages, 
lands, Cj'c. herein before by me devifed to roy faid daughter dur¬ 
ing her minority, ai alfo the rents and pr<fits of the lands fo pur¬ 
chafed with my faid perfonal efate^ and profits of my faid real efiate^ 
and lay out the fame in thepurchale of other lands of inheritance 
in the fame county or counties, to be conveyed and fettled ip the 
fame manner, as the lands fo dire£led to be purchafed by and 
with my faid perfonal eftate (hail be fettled. 

And in enje that my faid daughter Jhall depart this life withosst 
ijfue of her body living at her deceafe^ then 1 do hereby give and 
devife unto the faid truftees, and their heirs, all my manors, 
mefluages, lands, tenements, woods, wood-grounds, rents, an¬ 
nuities and hereditaments whatfoever, until my couftn Sir Henry 
Nelthorpet Baronet, fon of my niece Dame Elizabeth Nebhorpg 
deceafed, by Sir Montague Nehhorpe^ Baronet, alfo deceafed, 
Jhall attain the age of one and twenty years } and alfo all my per- 
fonal eftate, to be laid out in the purchafe of lands as afore- 
faiil,- upon truft, that they or the furvivor of them, or the heirs 
of fuch furvivor, ftiall from time to time receive the rents and 
profits thereof annually, as well of the eftates fo to be purchafed, 
as of all other the premifles fo as aforefaid devifed to them, and 
lay out the fame in the purchafe of lands of inheritance in the 
faid county of Gloutefter^ or fome other adjacent county, and 
alfo the rents and profits of fuch lands fo to be purchafed by the 
rents and profits of the premifles, until my faid couftn Sir Henry 
Nelthorpe Jhall attain fuch age of one and twenty years ; then X will, 
tharihey or the furvivor of them, or the heirs of fuch furvivor, 
fhall convoy the lands fo purchafed to the fame ufes and upon the 
fame irutts, as I by this my will do devife all my faid manors, 
mefluages, lands, tenements, rents, annuities, hereditament^ 
and premifli's, after my faid coufm Sir Henry Nelthorpe Hull 
have attaiaotl his age of one and twenty years as aforefaid. 

Item, igive and devife all my manors^ mejfuages, &c. unto tny- 
faid cjufin Sir Henry Nelthorpe, tfler he Jhall have attained bis 
age tf one and twenty years {be taking upon him the name «/'Dod- 
well ' for and during the term of bis natural lifcy without impeach¬ 
ment of waftc j and from and after the determin^ition of that 
fftate, to them the faid truftees and thmr heft’s, dtiiing the life 
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0f I0y (aid cottfin Sir Henrf Neftborpe, in ttuft, to prefcrve the 
ITftAcy*. contingent remainders herein after limited from being deftroyed: 

and from dnd after his dcceafe in the fitjl and every other fon in 
taii male y and for dfault offuch ijfue^ to the daughter and daugh- 
ters of the /aid Sir Henry Nelthorpc, and the heirs f their body and 
todies i. and wt default of fuch iilUet or in cafe my faid cinfm Sir 
Henry Nelthorpc^a// to die bfore he attains his /aid age 

ftwenty-one years and without ijfue^ then I give and devtfe the fame 
manors and premifes to Smart LethieulHer {he thefaid Smart Le- 
tA&sxdXxex takingiipon him the name of\ind^eXL)for and during the 
term of his natural life^ without impeachment of wefe: and from 
and after the determination of that eftate, to the faid truftees 
and their heirs, during the life of the faid Smart LethieulHer in 
truft, to preferve the contingent remainders herein after 'limited 
from being deftroyed, {«rr. and from and after his deceafe, to the 
firjl and other fons cf the faid Smart LethieulHer in tail male j and 
for defatdi of fuch if he, to Charles LethieulHer {he taking upon him 
the name e^Dodwell) for and during the term of his natural life, 
without impeachment of wajle\ and from and after the determina¬ 
tion of thateaate to the faid truftees, during the life of the faid 
Charles LethieulHer, in truft, to preferve contingent remainders 
herein after limited from being deftroyed; andfrom and after his 
deceafe, to the firji and other fons of the faid Charles LethieulHer in 
tail male j and for default of fuch ijfue, then—— .» 

There having been feveVal orders in the caufe oi LethieulHer and 
Tracy in relation to a fettlemcnt to be made of the eftates pur- 
chafed purfuant to llie will of Sir Jt^ilHam JDodwetl, and the de¬ 
cree made the pth of fuly 1728 for carrying the trufts thereof 
into execution, and that the fettlement fhould be made with the 
approbation of the mafter, he, by his report of the 2 ad of 7«/y 
*75*1 certifted, that he had fettled the conveyance accordingly. 
The plaintifls took the following exception to the maftei's re¬ 
port ; 

“ For that he hath# between the limitation to the daughters 
of the faid Mary Tracy and the heirs of their refpcaive bodies, 
« and theeftates limited to the faid Smart LethieulHer and to the 
j « faid Charles Lethiadlier, and their iflue male fucccffivcly in- 
ferted^efe words : And in cafe the faid Mary Ttzcyjball de. 
this life without iffue of her body living at her deceafe -, where- 

i ^ meaning of the faid will of 

« ^r WtUsam Dodwell, »t ought to be, and in default f fuch 

. Mu Tracy Aihyns, of counfel for the defendants again ft the 

, ^^ion taken by the plaintiffs in the fupplemental bill to the 

rep^t.- 

^^he queftion upon which this exception will depend is whether 
remainder >0 the,. lAtlneuUiers is a contiment or a vefted re¬ 
mainder under the will of Sir Wiliam JDodweH, 

Whether 4c words make a contingent remainder. 

^ The teftatpr could not poffiblymalcc uft of properer words for 
the pwqwfc of crent^g a contingent remainder j and in order to 

■ ■ ■ flww 
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<hew this* permit me to mention two rules laid dowu bf I<Ctfd 
C«kt to determine what are contingent eftatest 

TAe jirjl i$ Lovh*B cafe i o Rep. 85. a. “That whcr** itis dubious 
“ and uncertain, whether the ufe or eftate limited in fuiun (hall 
“ ever veil in intcicft or not, then the ufe or eftatc is ineonim- 
** gettcy i becaufe upon a future contingent it may either veil or 
“ never veft, as the contingent (hall happen.” 

To apply this to the prefent cale ; 

If Mrs. SVffcy dies iv'thcut leaving ijfue^ the eilate limited to the 
Lethteulhers m future vefts*, but if the dies and leaves ijfue living 
her death, the eftatc to the Lethuulhers does not veft. 

Then it is dubiou'whether the eftate limited to iht iMhieulliers 
will ever veft in intereft or not, and falls ci.a£Hy wUlun the rule 
in Lovie\ cafe. 

The fecond rule isf “ If a particular eftate upon which the 
** remainder depends may determine before the remainder may 
“ commence, then the remainder is contingent.” Lord Coke 3 
Rep, p. 20. BoraJ}ou\ cafe. 

So here the eftate for life to Mrs. Tracy^ which is the parti¬ 
cular eftatc whereon the remainder to the Lethteulhers depends, 
may determine before thdr remainder may commence. 

For Mrs. Tracymvj die, which determines the particular eftate, 
and yet if (he leaves ifluc living at her deceafe, the remainder 
to the Lethieulher does not commence, bec.iufe their remain¬ 
der cannot take place unlefs Ihe dies without inhe j and there¬ 
fore, according to theiule in Borafton^ttCsSs, it is a emtingent «- 
ttmnder. 

Next as to the intention of the teftator. 

There is nothing upon die face of the will, to warrant the 
conftru£don the plaintiffs would put upon it. 

It was of his drawing; the words he ufes are not to be fup- 
pofed the work of chance, but of defign and intention, becaufe 
Sir IVilham DodwellwviS of the profeflion of the law, and being 
concerned chiefly in conveyancing, he muft know the force and 
legal operation of thefc words. 

The fituatioii of the teftator at the time of making the will 1 $ 
material 5 he was very near feventy, the age of his daughter aJfo, 
at that time, (he was only one ytar old, his (ituation like wife with 
refpeft to the limitations, are proper ingredients in the confider-* 
ation of this cafe. 

The Lethteulhers were not at all related to him in confangui- 
nity, very remote even in alBnity, great if not doubly great ne¬ 
phews to Sir William DodtvelPb firft toife. 

The teftator being fo old, and his daughter fo young, he muft 
of courfc forefte a long minority} is it probable therefore he ftiould 
extend the chance of the Lethuulliers iucceeding to his eftates be¬ 
yond the death of hi* daughter without ilfuc of her body living at 
her deceafe ? 

Were not die odds very great, confidering how extremely 
young ilic was, that flie did not live to ba ot age; and can it be 
fuppol'cd tlia^ for the fake of fuch diftaut relalious or hardly 

any 
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enjr relations at all, he would keep fo large a pro|>crty locked up 
for fo great a length of time ? 

Mrs. Tracy being an infant of three years only when he died, 
file might not probably have liuic in 18 oi ao yeais after hit* death; 
that iflue might live 20 years more, x^hich is a period of no lefa 
than 40 years, and yet die before they were of a proper age to 
bar thefe remainders, and the ilTue of that ilTuc in the fame man- 
tier, and fo on in infin-tum. 

This would have been creating a perpetuity, which, the tef* 
tator knew, is what the law will by no means endure; and 
therefore it is natural to fuppofe would chufe the words that he 
has here made ufe of fliould convey no other meaning and im¬ 
port than what is contended for in behalf of the defendants; and 
that I am right in infiRitig tint the remainder to tlie LelhictiUitrs 
is a conti'i^ent r./vj/wAr, and cannot take place, uulcfs Mrs. 
Tracyt the daughter of the tcRator, fliould dcpait this life •ivit/j- 
mt ijftte of f r h.Jy h nng at I'cr deuitfe. 

For from the ol'lervatioiio that have been made on the fltua- 
tion of the teilator at the time he made his will, the age of his 
daughter, and the very remote rclationftiip in which the /.e- 
thteulliers flood to him ; thio appears to be the obvious and pro¬ 
per conftruflion; and tlie Mafter, as he was very well war¬ 
ranted to do, having purfued the very words of the will, which 
correfpond too with the intention of the teftator, it is hum¬ 
bly infifted there is no foundanoii for the exception taken by ihe 
plaintiffs to iLc Mailci’s rcpoit, and that it ought to be over¬ 
ruled* 

Lot d ChancefLr : It is cxttomdy plain to me, that the tcflator 
Sir Wtlliam Dodivdl intended to make a ftri^l intail j nothing 
(hews it more firongiy than tlic claufc in the will, which obliges 
the rcmainder-niikii to take the name of DodnuelL 

As to his real eftates be was feifed oi at the time of making his 
will, they arc devifed as hgal eftates, and no truft cieated of 
them. 

Then with regard to the other brau'h of his eftate, the 
peifonai eftate io by tlie will dire tied to be 1 lid out in land to be 
conveyed to truilces. To what ufes ? Why, to the fame aj 
he had fettled his real eflate he left at the time of hk> death. 

Ftrji quejlion. Whether the limitation to Sir Henry Nelthorpe 
is contigent tn ofe Tracy Jh^uld die nuithaut ijftte of het 

body living tii her d etafe^ or if he attained 21, that it ihould be 
St vefted remauuh'r i 

Jnd alfot Whether the remainder to tlic Lcthieulhers are llkewife 
contingent remainders ? 

firft: limitation under the will is to the teftator’s daugh- 
JHat for life, then to her firft: fon and the heirs male of his body 
' only. 

This is a mere flip and overfight, becaufe the remainder to 
the other fans is to thf m and ihe heirs of their bodies generally. 

Then he provides portions for tlie younger children of his 
daughter Mary Dodwtli, now Mrs. 2 r«<y, aud dicu comes th« 

devife 
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devife to the truftees j then a power to them to receive the rents 
and profits, to'f. till his daughter ihouid attain her ^c of ai 
years. 

And then follows the claufe which created the diflltculty ; 

And in cafe my daughter Jliull depart this life nuithiut iffue if htr 
body Inung ai her death ; 

Then he gives all his manors, tsTc. to the faid trullees, 
until his connn Sir Hemy Ndthorpe fiiould attain his age of 21 
years. 

niis is a remainder, and a contingent remainder, and the 
devife to the truftees is not, as was contended, an 4,bfbluLe foe, 
but a determinable fee, in cafe Sn Henry N<ltharpe fhould die be¬ 
fore 21 without iflue. 

Then follow the words which fl'.cw a continuation *of the 
power in the truftec!) of receiving tlt«. renis and pjoflts ..s well of 
the eftateb to be pnrehafed as ot all other the prtmi(l'*s, and lay¬ 
ing out the fame in the purchjfe of other 1 nuls of inheritance, 
the very fame he hid before giitii autiiig ihc minoiify of 
Mrs. Tracy his daughter. 

Then comes a fubfiantive independent cliufe. 

//■««, I give and devife all my matht r, meffl^agit^ &C. to my faid 
coufin Sir Henry Nilthrpey after he flji'l artnn 
years (he taking the name of Dodnvell) for hfc, with Jiuiitaiiou to 
his fons and a limititiun to his daughter^!. 

And tn default of fuch ijfuey or in cafe my faid coufin Sir Henry 
Helihorpe fhall happen to die before he attain Jus age of 21 years 
and v( ithout iflue, then to ^maft Letheulhery he taking upon him 
the name of Dsdnuelly for his fife, nvitlout impeachment of nvafe, 
remainder to his firfl: and otlier Ions in t ul male, remainder to 
Charles LethiculUet (he taking upon him the name of IhdweW) 
for hib life, without impeichment of wafte, remainder to his firft 
and other fons in tail male; and for default of fuch lifue, thei| 
fa blank I ft in the sin//.J 

All the limitations of the real efiate are, as I faid at firft, limi¬ 
tations to the truftees in cafe Sir IJtnry Hdth&ipe fliuuld die be¬ 
fore 2T, and is coutingent only during liis minority. 

To be fare it ib very awkwaidly penned. 

But his view was, as his daughter was extremely young, and 
therefore might die before Sir Huity Nelthorpe attaineil 21 to 
accumulate the rents and profits in the meail t.me till thefe con¬ 
tingencies were determined, and hail ttitainly a rclpc£l: to this 
double minority. 

So that after Sir Henry Nelthnpe attuned 2i, his remainder, 
and all the fubfequent llmications as are fubjc£l to the contingen¬ 
cy, are veiled ones. 

Item I give and devife all uiy manors^ See. I take to be a fub- 
ftantive devife, and not at all relative to the former devife to 
the truftees upon the contingency of Mrs. Traty*i> dying without 
iftue, (Ac. 

Suppofe Sir William Dod-wcll had lived till Sir Henry Ndthorpe 
fittained twenty-one, wxiuld not this devnfe to him have been a 
yefted remainder f 
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^ CASH'S Avgxted &iiieMi«({ 

f am of <^!t)>on tt wouM, jm<i all the fubfequent reinam4ers 
would have been fo Itkewife. 

This I take to be the meaning of the teftator, and not to 
defeat all the limitations to the families he had adopted, and 
laid under an obligation of taking his name upon this fingle 
contingency of his daughter having ifl'ue at the time of his 
death. 

The words are. In dtJauU cf fuch ijftn, not merely in default 
of ilTue of Sir Henry Nelthotpe^ but of all other perfons who take 
under this will, and are before mentioned. 

Where the general intent appears to make a ftri£l fettitment, 
though fome one limitation may, according to the words, feem 
contingent, yet the general intent (hall prevail. 

This conflru£l;ion is very agreeable to the rule of law, and the 
intention appearing upon the f^ace of Sir WUltam will is 

much llronger in fupport of the prefent determination than in any 
of the cafes. 

The cafe of Nipper verfus Sanderet Hutton ii8. is very 
llrong to Ihew the intent £hall controul die words j there was a 
limitation determinable upon the death of hufoand and w ife. 

Mar^iret Sandgri fcifcd in fee makes a feoffment to the ufe of 
herfelf for life without impeachment of waftc, and after to the 
feofFecs for^ 8o years, if one Nnholai Sunders and Elizabeth his 
wife ffiould folong live} and if the faid Elizabeth fuivive Nicholas 
her hulband, then to the ufe of El zabeth for life without im¬ 
peachment of wafte, and after the deceafe of the faid Elizabeiht 
to the ufe of Pt^humous Snttdirt^ foil of the faid Nicholas and 
Elizabeth in tail; and for default of fuch iffiie, to the ufe of 
Elizabeth^ wife of John Nappei^AXid Dorothy Sanders znA hatices 
Sandersy one of the leffors, and to the heirs of their bodies, re¬ 
mainder to the right heirs of Margatet the feoffor j Margaret 
Sanders dies, and Dorothy dies without ifflie, the feoffees enter, 
Elizabeth Sanders dies Nicholas yet alive, and Pe/lbumous dies 
without iffuc; John Napper and his wife and faid Fiances enter¬ 
ed, and were pofft (fed until the defendant, as fon and heir of 
Margarety cuffed them. 

The queffion was. Whether the remainder in tail to Pg/?- 
humous and the remainder in tail to hhzabeth and Francet were 
contingent or executed; and it was refolved by all the court, 
that the remainders were not contingent on the eftate for life, 
which was to come to Elizabeth Satidcrsy wife of Nicholas, but 
were vefted prefently j and it was agreed that the eftate for life, 
if fbe furvive her hufband, was contingent, and when that had 
happened, being by way of limitation of an ufe, it fhall be 
interpofed when the contingency happened; as in Chudhy's 
cafe, O^y hi* \.fa. 133. and judgment was entered for the 
plaintiff. 

This was beftdes a conftruf^ion of ufes in a feoffment, there¬ 
fore more difHcuIt to Ibe come at than in a will, where intention 
has great weight, and the coutt more liberal in purfuiug that in¬ 
tention. 

Aiid 
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And yet in that cafe the contingency of Elatahsth fundufng - 
Nicholas was held only to a{Fci£l: her eftate for life, and not the ‘tlaeiu 
lubfequent limitations. 

So in like manner, 2 n cafe tuy daughter Jhall depart this life 
vnthntt iffite of her body living at her deceafe^ is a contingency 
which afiefis only the limitations to the truftees tmder Sir 
William Dod-weir& will, till Sir Henry Neldorpe attain his age 
of twenty-one, but not the fubfequeni limitations to Sir Henry 
Nelthorpi after he fliould attain his age of twcnty-oi\e, or to 
the LethUulliers in cafe he died bafore twenty-one and without 
illue, 

Jirown and Ctttter^ Mr. Juftice Uaynwnd^s Report 427* npon 
a fpccial veidi£l: in B. R, John Check had ifluc four Ions Hum- 
phryi Robert, Anthony, and John, and made his will m writing 
thus: 

Firf, I will that my wife fkall have and enjoy all my houfes, 
lAc. in Thames Ditton duiingher n&tural life, if Ihe do not marry; 
but if (he do m.trry, then 1 will that my fon Hvrnp^'ry fhill pre- 
fently after his motlirr’s marriage enter and enjoy the faid pre- 
milles to hlui and the heirs male of his body ; and for dctault 
of fuch illue, to my fon Robert and the ht irs male of liis body, 
with remainders to his other fons, and fo over toftrangeis. 

Tlieqiieftion was, Whether tlie remainder to Humphry was a 
contingent or veiled remainder. 

Mr. Juilice Jones tlelivercd the opinions of all the judges, 
except the chief. The intention oi tlie devifor being the pole 
flar tint ought to guide the judges in the e\]iCjfition of 
wills, It is nccv'ir.trv to confidcr what tftate the tefiator intend¬ 
ed for his wik’ by liis will; I am of opinion that he intended her 
an eftate only durante vidmtate, which Lord Coke fays, Co. Lit* 

/7. is, in judgment of law, an tftate for life determinable; [ 783 J 
and in ple.iding, the grantee fliall liy, that by virtue therrof he 
w'as feifed for life, which being premis'd, the qutftion will be, 
whether the wife has an eftate durante viduitatc ; the words are, 

I Will that my wife fhali liave and enjoy all my houfts, lands, 

(s\. during her natural life, if ftic do not many ; for what is an 
cftTte during widow'hood, but an eftate to continue till (lie doth 
marry ; then the word*-, but if flic do marry after my death, is 
no more than, in cafe the eftate fh ill determine, then I will that 
my fon Humphry fliall prcfcnily enter, {jfc, by which it is moll 
phin that here is no contingent n i>ia,iuiir, but an eftate vtfted 
in Humphry to take cffciSl in polu 1110*1 upon the maniage or death 
of the Wife. 

That the intent of the devifor was fiith, appears by the limi¬ 
tation, tor he intended the land fli mid go to liis fons, and their 
iiTues male, and not to the females, which would not be if this 
ihould be a contingent remainder. 

So, in that cale, where the teftator gives the eftate to his 
wife for life, and in cafe the marry, tlicn to his fon Humphry 
immediately after his mothci’s marriage, though Jjahei the witc 
did not marry, yet it was adjudged to be a veiled eftate in 
Humphry* 

Thu 
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Thit was a much ftvonger conn-ruflion than in the prcfent 
cafe, and even a rejecting of words to come at the intention, 
which there is no occafion of doing here, but retaining the words, 
the whole may be confiftent. 

As to my own cafe of ISellafss verfus Uthwaiie (i), HilU 1737, 
it depended upon the particular penning of the will. 

SheJIield and Lord Omry, Veember 4, 1745 (i), llkcwife be¬ 
fore mc> depended on the conftruftion of a very obfeure will of 
John Duke of Buckingham; it being taken for granted, that 
the houfe was leafehold, I gave my opinion that it went 
over. ^ 

But that will was fo very particularly penned, no argumerit 
can be drawn from it, which can be applicable to the prefent or 
any other cafe. 

I determined that the limitation to Mr. Shefield was good by 
confiruing the words, If I have no lawful ifluc, to mean ifliie at 
the time of the teftator’s death. 

On the whole, it was clearly the intention of the teftator in 
the prefent cafe, to confine the contingency of Mrs. Tracy’s 
dying witliout iffue of her body living at her death to Sir Henry 
Nelihorpe's dying before ai, and that the fubfequent limitations 
to Sir Henry Kclihorpe^ after attaining ai, and likewife to the 
Lethieulliers^ are veiled remainders, and therefore the firft ex¬ 
ception mull be allow'ed (3). 

N. B. After Lord Chancellor had given his opinion, Mr. Mur~ 
rayy who was of counfel for the defendants, darted a new point, 
that if the words itt cafe my daughter feould die without iffue Inntig 
at herdeathy did not make the limitation to Sir Henry Nelthorpe 
after he attained his age of 21, and the fubfequent limitations to 
the Lelkieultiers, a contingent remainder, yet it will dill remain 
a quedion, w-hether thefe words w'ill not give Mrs. Tracy an ejlat^ 
|H tad by itupUcaiion, 

Becaufe, if tlie words fhould not have this condrudiion there 
is a cafe may happen which would be attended with great 
fiardthip and abluulity, that llic cided foji of Mrs. Tracy may 
die, leaving a daughter, an only child, and yet as the limita¬ 
tion to the fird fon of Mrs. Tracy is only in tail male, fuch 
daughter would be fet afide in favour of dvangers, and no pro- 
vifion being made for her under the will, by any charge upon the 
real edates, or any otherwife, foe mud darve, unlefs Mrs. 
Tracy, by being confidered a tenant in tail, now (be has attain¬ 
ed her age of 21, as incident to fuch edate, can differ a reco¬ 
very, and by that means, in cafe of the accident of a daughter's 
being the only child born df her Ion, have it in her power to pro- 
, vide for her. 

Lord Chancellor ordered that the caufe fhould dand over, upon 
this finglc point, lUi the fiid day of exceptions after Chrijimas* 
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Lethieullier verfus Trac^^ April 25, 1754. 


T HIS c.iufe came on again upon the qucftion rcferved, s. C. ante 7i8> 
Whether the defendant Mrs. Tracy^ by the words of Sir 73 o» 774* p“ft* 
William Dsdiudr$ will, in cafe my daughter Jhnll depart this life 
’ivitbout ifue of her body living at her deceafey takes an fate tail by The words in the 
implication P i/” 

ter dtfmrt this 

life without ifjue cf ha htly tivir.g at her deceafe, do not give hsr an cp.t..il by Implication, but to the 
illlie living at her deceale, an cltaie by purch-Ue (i). 


The Attorney General, Mr. Murrayy of counfcl for the de¬ 
fendant. 

The true queftion is, what is the conftruftion upon the de- 
vife of the realeilate, Sir William DothvM was feifed of at the 
time of Ills ticath, for the eftates to be purchafed by the truf- 
tees, with the pcrfonal citatc and rents, and profits of tlic real, 
are to be fettled in the fame manner, and tlierefoie liable to the 
fame conftrudlion. 

The power of barring or nOt barring remainders, has never 
been taken into confidcration on queflions of entails Under wills, 
for courts of law, upon legal devifes, muft conrtruc them as 
they are. 

It is moft manifefl tlit teftator In this cafe meant fo far to make 
a fettlement of this efl.uc, that it lliould go to the ifi’uc of his 
daughter, and Sir Henry Neilhorpe rnuft take, upon failure of the 
very lame ilfuc, wlien of age, as under age. 

Whether the limiting of an ellate in tail male only to his cKleft 
grandfon is a Hip in the tellator or not, is not tlie quefUon ; for 
moll of the eafe.s in tliis court have been owing to inadvertency, 
but Oic whole w'ill turn upon this, whether tlie tellator did not 
intend to provide for ifl'ue in ttfinituni. 

He cited I Afod. 54. Love veri'us Windhanty l P. f/'/wr. 7;9, 
f.isnghy verfus Baldwin y SiJ. 47. Hclmes verfus Plwikeity i 
Lrv. 11, Wyhl verfus Lewis, E. T. 173B. I T. Atk, 432. 

N. B. Ehe ln/i was principality relied sn by the defendant's counfel, 

Richard Wyldy at the outfet of his will, fays, as to all my 
%vnrldy ellate I difpofe of as follows, and then devifes to his wdfe 
now the wife of the defendant, all his lauds, fiiV. not 
fettled in jointure generally; and tlicii follow thefe words, If it 
lhall happen that my faid wife Elizabeth fliall have no fon or 
daughter by me begotten on the body of the faid Elizahethy and 
for want of fiich ifl'ue, then the faid premifl'es to return to my 
brother John Wyldy if he flrall be then living, and his lieirs 
for ever, only paying to his two brothers, A. and B, the 
fum ot 150/. within one year after the deceafe of the faid 
Elizabeth, 

Elizabeth had a daiiglitcr born after the death of the tellator, 
and wlio is fmcc de.ad. 
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The biH was brought by y^o/ja Wyld^^ die brother of the tef- 
tator, and his heir at law» to reftrain the defendants from com¬ 
mitting waf^e; and the quefiion was, what efiate MUzaheth 
took by the will, whether in tail, or for life qnly. 

Your Lordihip fuid, in that cafe it deemed clear from the 
words of the will, As to all my worldly eftate^ tfr. the tefia- 
tor intended a difpofition of the whole, and therefore the oh- 
je^icn that the grandchildren by cohftru£tion of the plaintiff’s 
counfel arc liable to be excluded, is a very ftrong argument for 
conftruing this an eftate tail, md the inclination to avoid this oh- 
furdiiy has been the principal reafon for conftruing words of the 
fmguiar number in a collective feufe, as including the defeend- 
ants of the fir ft taker. 

Great ftrefs, you was pleafed to fay, had been laid upon the 
word ftich^ asi if it reftvained the word t£iu to mean only fuch fon 
or daughter, and that the precedent words, if Elizabeth has m 
fon or dciu^hter.y will not raife an tftate tail by implication. 

IVat you was of opinion the words,* ii Elizabeth hat 710fon or 
daughter muft be taken in the fame fenfe as having uoiffue, and. 
then the wtjrd f/ch will have no weight, but will amount to the 
fame thin a as if he had faid for want of iffue, and the words hav¬ 
ing no iffue, or dying without iffue, have been always confider- 
ed ill the, fame light both in law and equity. 

And if preceding words are proper to create an eftate tail, tlic 
legal operation of them, your Lordfiiip faid, cannot be controulcd 
by ihefe fubfequent provifions. 

Tiie bill there was-difmiffcd. 

Mr. Tracy jltiyns of the fame fide. 

If the teft .rtur lud meant to give his daughter a bare eftafe 
for life, it is natural to fuppofc he would have added the words 
luithout inq'et'chmetit of ivajie^ as hc has done in the limitations to 
Sir Henry Nihhorpe anti the two Lethieulliersy but as he has not 
done this, it is not an improbable conjtdure he intended by 
the fubfequent words, and in cafe that my faid daughter Jball de¬ 
part ihh life without iffue of her body livwg at her deceafe^ to give, 
her <SM etiiaiU aod that her eftate for life fliould merge in the 
inheritance; elfe it muft feem extremely odd upon tlie face of 
the will that the laft remainder-man may cut down all the timber 
upon the eftate, and yet th.e only child of the teftator (houid not 
be able upon any emergency to raife one Ihilling. 

So that confidcring Mrs. Tracy as a bare tenant for life, which 
is contended for by the plaintilFs counfel, it makes the teftafor 
guiby of the greateft abfurdity, as well as void of natural affec¬ 
tion, to tye up his daughter’s hands fo ftri£lly, and yet leave 
ftrangers at full liberty to commit what Wafte, and makp what 
havock they pleafe with his eftate. ^ 

But if the teflator’s meaning and intention was, what is in- 
fifted on by the defendant’s counfel, that his daughter fhould by 
-thefe fubfequent words take, an eftate tail, it accounts in the* 
moil natural manner ifiiaginable for the tgftator omitting to make 
her tenant for life vuitimt impeachmeui cf wrjle, and at the fame 

, time 
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time acquits him of ufiog his daughter hardly, becaufe, by giv¬ 
ing her an eftate-taii, he knew, as incident to fuch eftate, (he 
would be difpunifliable of wade. ' 

The material part of the exemption is, that the Mailer In. the 
faid fettlement hath, ^e, {vide this exception) Whereas^ according 
to the intent and meaning of the wilt of Sir William Dodwell, it 
ought to be, and in drfault of fuch ijfue» 

But as the words in the will are general, without ijue of her hod^, 

■ it is nomen colleBivumj and takes in the whole generation ex vi 
termini } what right then hare the counfel for plaintifls to 
make the teftator fpeak their meaning inilead of his own ? 

When he intends to confine it to the immediate antecedent 
limitation, he does in every other part of the will make ufe of the 
word fuch ; as for infiance, after the remainder to Mrs. 2 " racf% 
firfi fon in tail male and to the fecond, third, and other Tons, 
and the heirs of their refpe£livc bodies, he fays, for want of 
fuch iflue, then to her daughter and daughters, i^c» the fame 
after the limitations to Sir Henry Nelthorpe*s fons, and the Le^ 
thieulliers* fons. 

But in the laft limitation to his daughter, the teftator leaves 
out the vrordfuch, and puts it, if Jhe die withosst iffue\ he left out 
fuch defignediy, and with great propriety here, liecaafe there are 
no immediate antecedent words to which it could refer } for be¬ 
tween the limitation to her firft and every other fon and her 
daughters, and the ^efent devife, there are feveral intervening 
difiincl clnufes, making at leaft two flieets of his will, quite fo- ' 
reign to the limitations of the eftate. 

Therefore, I beg leave, as the counfel for the plaintiff were 
fo extremely fond, the laft time the exception was argued, of 
introducing fubllantive independent claufes, to infill this is clear¬ 
ly one. 

For being a new fentence, the word andy with whidi it be¬ 
gins, ought to have the fame conftrudion as if it had been 
or r.lfo in cafe my daughter Jball depart this liffy bfc. there being no 
fort of connexion with the immediate preceding claufes, as dbey 
relate to truftees receiving rents, laying them out in lands, and to 
an allowance for his daughter’s maintenance and education at dif¬ 
ferent periods of her age. 

So that the teftator plainly intended to give, by implication, >an 
eftate tail to his daughter and her ilTue indefinitdy* 

The great obje£lion, I apprehend, will be the teftator’s limit¬ 
ing |in a former part of the will an exprefs eftate for life to his 
daughter j I fhal], by way of anfwer, take the liberty of borrow¬ 
ing fome of Lord Hale’s arguments in the cafe of King and Me/» 
ling (I), and apply them to the limitation to the defendant under 
h^r father’s will. 

** We are, faid he, in the cafe of an eftate-tail created by a 
will, and the intention of the teftator is the law to expound 
<< the teftament; therefore a devife to a man and his heirs 

(i) t f'ent* Z14. 225. S. C. 
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L*THirwt- ** male, or a devife to a man, nnd if he dies without i£ue, Cff/*. 
t»acv* ** alwap conftrued to make an entail. .It muit be ad- 
** mltted, that if the devife were to j 5 . and the iflue of his body, 

“ having no iflue at that time, it would be an eftatc-tiil; 

** for the law will carry over the word iflue, ftot only to his 
** immediate iflue, but to all that (Itall defcend from him. 

** My fecond reafon, faid Lord HaUf is from the manner of 
** the limitation, which is to his ifliie, and of his body, 

** pkrafes agreeable to an ejlatc~tail^ and the meaning of a teilator 
** is to be fpelled out by little hints. 4 fae* Rohtnfotf^ cafe. A 
** devife to A,, for lifeand if he died without iflue, tlien to re- 
“ main, A» took an entail. 

“ It is objciEled, faid Lord Haky that the limitation is ex- 
** prefsly for life^ and from thence arifes the great difficulty j but 
** I anfwer, that though the words do weigh the intention that 
“ way, yet they are balanced by an apparent intention that 
“ weighs as much on the other fide, that as long as Barnard 
fhould have children, the land fhould never go over to 
for there was as much reafon to provide for the iffue of the ilfue as 
** the firll: iflue. 

Again ; It is pofliblc that he did not intend him but an eftate 
for life, and it is by confequence and operation of law only that 
it becomes an eftate-tail.” 

I need not give your Lordfliip the trouble of an application, for 
every word in Lord Chief Juftice Hali\ nooning upon that cafe 
fpeaits equally ftrong to the prefent cafe. 

I fliall not prefume to ftate the caff of Wy/dvcv 1 iM<i /.cw/V again, 
becaufe it has been laid fo fully before your Lordfliip already; 
but only beg leave to infift, that it docs in a great meafure take 
away the force of the argument drawn from the word fitch by 
the counfcl of the other fide, becaufe if fuppHed, which I hope, 
for the reafons 1 have already given deduced fiorn the will of Sir 
William Dodwetl^ fliall not be ; yet the word fuch here^ no Pioi e 
than in the other cafe^ will not have any wt ighfy but amounts to the 
fame thing as if he had faid for want of ijfue ; and the words kaxnv^ 
no iffue^ or dying without iffue^ have ban always eonfidered in tht 
fame light both in laiv and equity. 

The prefent is not fo ftrong a cafe, becaufe certainly /owj and 
daughters^ in the plural number, of Mrs. Tracy may with much 
[ 7®^ 3 more legal propriety be conftrued in a collf£livc fenfc as in¬ 
cluding all the defeendants of the fiift taker, when, as in JVyld 
verfus Lewis, it was only fon and daughter in the Angular num¬ 
ber* 

All the arguments of intention from any clanfes in Srr 
William Dodwell’s will fubfequent to the laft limitation to 
Mrs. Traey, which are ufed to ftiew the teftator meant to give 
her an efiate for life only, may be thrown out of the c.ife; 
for, according to the authority of Wyld verfus Lewis, if the 
preceding words are proper to create an ejlate-tail, the legal operation 
if them cannot be coutrouled bit thofe fubfequent proviftons. 

And though much Itrefs has been laid upon tlie cafe of 
Blaelbottrne verfus Bdgelcy, in l P. Wms. yet even there Lord 
Maccksfttld (notwithftanding the determination of Bampfield 

ve tfus 
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vcrfus Pophamf i P. Wms.' $4, when Lord Keeper , Wrighi was 
greatlv alfiiled) exploded the notion that words oif implication 
Ihould not turn an exprefs eftate for life into an eftate>tail, and 
faid,' that if I devife an eftate to A», for life, and after kis death 
•without ifftsfy then to B, this will give an eftate-tail to 

I hope therefore, upon the whole, Mrs. *Trac^ will be con- 
Cdered as tenant in taily in all the eftates, or at leaft in the lands 
her father died feifed of, being a legal and not an equitable 
devife. 

Mr. Nfiely for the plaintiff, dlftinguifhed the cafe of Lmgky 
verfus Baldwin (t ) from the prefent, becaufe the teftator having 
omitted there to limit the eltute beyond the fixth fon of A. and 
as there* might be a feventh who was not intended to be excluded, 
therefore to let in the feventh and fubfequent fons to take, the 
court held the words, in cafe A. fhould die without iffue male of 
his body, did in a will make an entail. 

But here the eldeft fon of the tenant for life has an eftate-tail, 
and may bar the remainder if he arrives at 21, and* by that means 
provide for his daughters, if he ftiould die without illue male, 
and therefore is not liable to the fame objedlion of hardfhip as 
in that cafe where the feventli fon would have been totally 
difinherited. 

He relied principally on the cafe of Luddington verfus Kimey 
reported in 3 Lev. 432. Lord Raymond 20 j. Eq. Caf. Abr. 
183. there S. devifed to A. for life without impeachment of 
wafte, and if he fhall have iffue male, to fuch iffue male and 
his heirs for evei ; and in cafe A. dies without iffue male, to Bi 
and his heirs} the court held that A. took an eftate for life, the 
remainder contingent to his iffue male in fee ; for the words, 
And in cafe A. dies without iffue male, are not to be taken 
fubftantially and abfolutely, blit relatively to what was faid be¬ 
fore \ and thefe oblique words cannot' be intended to deftroy by 
implication the eftate exprefsly devifed before to the iffue male 
of A. 

I'he cafe of Bampfield verfus Pophamy 2 Vern. 449. is no au¬ 
thority on this point, becaufe a deed produced at tlie fecond ar¬ 
gument in this caufe put an end to the queftion. 

The counfel for the plaintiff have no autliority to rejeiSl the 
words living at-her deceafe, becaufe thrown in by the teftator 
to ihew his intention, that if his daughter left no iffue living at 
the time of her death, then the remainder-men to whom he de¬ 
vifed the eftates fhould preferve his name and family by taking 
the name of DodwelU 

Mr. Wilbrahamy of the fame fide, afkcd in what manner the 
defendant’s counfel infifted the Mafter fhould limit the eftates in 
the conveyance to be fettled by him. 

Lord Chancellor faid, if he underftood them right, they intend 
to limit the eftates purchafed under the trufts fmee the teftator’s 
deceafe to Mrs. Tracy for life, and to her firft fon ainftheheirs male 
of his body, then to the fecond and every oUier fon in tail gene- 

(i) I Eq. Ab. iSs-pl. 29. I P. W. 759. i F<f. 26. S.C. 
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ral, then to daughters m tail general, and then to Mrs. Tfai^ 
and the heirs of her body. 

It was admitted by the defendants* counfel to be tlieir intendon 
the eftates ihould be fo fettled, 

Mr, Wilbraham faid, as it happens that die female line is by a 
Hip unprovided for, there being no limitation to the daughter 
of the eldeil grandfon of the teftator, the defendant’s counfel 
■would make the fubfetjuent words in the will, if my daughter 
Jljoutd depart this life wiihota iffue of her body living at her deceafe^ 
create an eftatc-tail in her, fo as to* enable her to provide for 
the contingency of the elded fun dying, and leaving a daughter 
only. 

As your Lordfliip was, at the former hearing, of opinion 
to confine the contingency of Mrs. ^Tracy^a departing this life 
without ifluc of her body living at her deceafe to Sir Henry 
Nelthorpe*& dying before 21, and he is dead under age and with¬ 
out iifue, I apprehend there is no occafioii to infert thefe 
words in the conveyance of the truft eftates, but that, after 
the limitations to Mrs. Xracy and her iflue, the next imme¬ 
diate limitations may be to Mr, Smart and Mr. Chailes Lcthieul- 
lier. 

With regard to the cafe of Wyld verfus Lcwls^ the words 
there, In cafe my wife have no Ion or daughter by me, I beg 
leave to infift, is the fame thing, as if be faid. In cafe my 
wife have no iflue, there being no other iflue but fons or 
daughters. 

Blackbourne and Edgeley^ 1 P. Wms» 600. comes the t’careR of 
any cafe to the prefent j for notwithflanding there was ibc fame 
expreflion there as well as here, dying ivithout ijfue^ yet I^ord 
Macch field fupnlied the word //«<ifc, and confined it to the fons 
^ and daughters of his fons, and was of opinion that tbefe words, 
dyine without ifpie^ did not give an eftatc-tail to Enver Edgdsy by 
implication. 

We hope, upon the whole, your Lordlhip will think the law 
has gone far enough, and that the cxiurt will make a Rand and not 
carry the conflruilion of eRates tail by implication ftill furtlicr 
than any of the cafes have yet gone. 

Mr. Murray Attorney General’s reply: 

The general queition is, What limitations are to be inferted in 
the conveyance of the truft eftates } 

By what rule is it to be governed ? \^liy, by the conftru£lion 
of law upon the devife of the legal eftatc of wdiich Sir William 
Dodnioell died feifed, and will equally extend to tlie truft eftates ; 
for there cannot be 4 wo rules of conRrudlion, one in a court of 
' law, and another in a courf of equity. 

Your Lordfhip c|nnot here, any more than at law, introduce 
words which are nek in the will. 

The fmgle qiieftfen is, Did the teftatcr intend b remainder to 
Sir Henry Nclthor^ ^nd the LetbieuUierSf except upon a total 
failure of ifilic of hi* daughter’s body ? 

It 
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It has been (aid in this cafe here is the word /ucht bat that is 
begging the quedlon j for in the limitation to Sir Henry A^/- 
thorpe it is, in cafe my coufin Sir Henry Nelthorpe fliall hapj^)eu 
to diie before he attain his faid age of twenty-one years, and nifiih- 
out iJJUe } but if it had hcerifuch ifl'ue, it could not have meant a 
qualified ilTue, but general, becaufe it is limited to fons and 
daughters of Sir Henry Neitborpe^ and therefore luch. mull refer 
to iffue generally. 

Suppofe Mrs. 'Trncy had died during the minority of Sir 
Henry Neltherpe, leaving a fon, could the truClees have taken 
the eilate ? 1 apprehend not \ as the contingency h i', not hap¬ 
pened of Mrs. Tracy ^ without ilfue Jiving at litir tkceaic. 

Now, though poifibly the teftator might intend that the chil¬ 
dren of his grandaughters flipuld take preferably to the gicat 
grandaughter, the daughter of his eldcfl lo!i, as being nearer to 
himfelf; yet, I apprehend, he clearly meant to provide for the 
defeerulants of his own body, before he limits tlie elbitt over to 
the remote remainder-man. 

Sir JVllliam Dodwell is providing for the iflue of his daughter,, 
and therefore it never can be imagined, as he has lint it. ,1 •^hs 
cflate to the heirs general of his grandaughters, fo as >iut ti.e 
remainder-men cannot take without failure of ilTue of ih;;iu. tiiat 
he was not equally intending, the ilTuc of that ilTue, in a iine<Lt 
line, the great-grandaughter, (liould alfo take before the i t.mrdn- 
der-men. 

The power of barring remainders by a common recovery, is 
never an argument againft conftruing an eftate-tail by words (T 
implication, being only a confequence, and therefore will have 
no weight in determining this quelHon. 

In the cafe of WyUl verfus Lewis there was no doubt but the 
fon or daughter of the teftator’s wife would have taken for life ; 
but unlcfs the court conftrued it an eftate-tail by implication to 
the firft taker, tlie grandchildren could not have taken, but it 
would have gone to a remainder-man, a collateral relation, the 
brother of the teftator, cxclufive of the immediate defeendauts 
in a right line. 

In Blackbourne verfus Edgeley the court faid, “ it did not appear 

the teftator intended Ewer Edgeleys fons daughters fhould 
** take, for he might think that on Ewer Edgekfs tl) ing with- 
“ out iffue male his name and family would be determined, for 
“ which reafon he might limit it over to the daughters of Ewer 
“ Edgeley himfelf.” 

But if the court had been of opinion^ from the words of the 
■will, it was the intention of the teftator diere that Ewer Edgeley^ 
fons and daughters (hduld take, tlien Lord Macclesfield would 
have conftrued the words. If Ewer Edgeley died without iifuc 
to give an eftate-tail by implication to him, in order to provide 
for the daughters of his eldeft fon; fo nothing can be^drawn from 
thence which will afleft the prefent cafe, if your LtH-dfhip 
(hould be of opinion the teftator here meant to give tire preference 
to the iffue of the eldeft fon of his daughter before the remainder¬ 
men. 
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His bwn ifluc muft naturally be fappofed to be the firft bb- 
jefls of his carO) and was the primary provifion intended by him.} 
and what (hews it ftrongly, is, that he did riot oblige the per- 
fon who (hould marry his daughter, or any of the female de- 
feendants of his daughter, to take his name; becaufe he thought 
fuch an injun^ion might prevent his daughter from marrying to 
advantage, as nther families might retain the fame regard to a 
family name as himfelf, and therefore only lays this injunaion on 
his groat-nephew Sir Henry Neltiorfej, a collateral relation, and 
on the Lethieullien ftrangcrs to the teftator. 

If the teitator could have lb great a regard to the welfare of 
his grandchildren, it is not very probable that it would equally 
extend to all the imediate ifluc ifliie of his body, in infinitum^ in 
cxclufion of remainder-men, one of which was only a collateral 
relation, and the others diflant ones of his firft wife ? 

A near contingency, or a remote one, will not weigh with the 
court in determining this queftion ; hut however the fadi is, that 
there is only one fon born {)f Mrs. ST racy^ who is feven years old, 
and (he has never had any children fince; fo that the accident may 
as well happen as not, it being, an equal chance whether, if he 
leaves iflue, it is a fon or daughter; and if the latter, fliould 
the conftrudlion prevail which the plaintiff's counfel contend 
for, fuch daughter would be totally unprovided for, and 
the eftate go to ftrangers, in prejudice to the teftator’s im¬ 
mediate linedl defeendant, his great grandaughter, the daughter 
of his eldell grandfon. 

1 reft the whole therefore upon this ; whether the teftator in¬ 
tended that all the ilfije ihould take before the remainder-men,' 
or thatremainderrmcn fliould take before the ifluc female of his 
cldeft grandfon. 

l.crd Chancellor dirc£fed the caufe to (land over till the 29th 
inftant. 


Lcthieullieur vtxi\x% Tracy^ April 1754, The Caufe flood for 

Judgment, 

Lord Chancellor, 

T his comes before the court upon an exception taken to 
the Mafter’s report^ whereby he approves of a conveyance 
to be made of the eftates purchafed puifuant to the w'lll of Sir 
Wtllimn Dodnvell and the decree in the caufe. 

And likewife on a fupplemental bill, in order to bring the 
infant Dodivell Tnicy, tlie fon of the defendant Mrs. Tracy, and 
grandfon of the tcftalor, before the court. 

'J'he exception is |aken by Smart Lethieullier and Richard 
Rogers. 

** For that the Mafter in the fstrlement hath, between the ii- 
mitation to the dau^itcrs of Mrs. Tracy and the heirs of their 
‘‘ rcfpe£tivc bodies, and the eftate limited to Smart Lethieullier 
** and to Uiarks Lethieullier and their ifliie male fucceffively, 
imerfed thefe words, and in cafe the faid Alary Tracy (hall 
“ depart this life without ilTue of her body living at her dcceafe, 

whereas 
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whereas aceordittg to the intent and meaning of the miSt tf Sir 
•* William Doawell it ought to be^ and in default of fueh iffite** 

This bill brings the whole matter before the court, and tiiere« 
fore Ijihay properly Uetermbie the points now before me. 

There are two queltions : ' v ■ 

Firft, Whether the words in that cafe, «»y faid daughter depart 
thisHfet are iufficient, and co-operate (b in conitruAion of 
law, as to turn all the fubfequent remainders into contingent 
ones. 

Secondly, If they have not that operation, whether the tefta- 
tor intended tiiat all the iffiie of Mrs. Tracy ihouid take and en¬ 
joy before iixtLethieuUiers^ and whether thefe words will not give 
Mrs. Tracy an eftate-tai) by implication, and confequently a 
power to bar the remainders by a recovery. 

As to the firit queftion, I have already given my opinion, that 
the words will not make the limitation to the Lethieuliiers a con- 
gent remainder. 

1 have no doubt from the words of the will, but that the trull 
eftates to be purchafed with the perfonal elUte, and the rents and 
profits of his real, and to be fettied to the fame ufes with the le¬ 
gal cllatc of Sir WtlUam Dodwellf are liable to the fame con- 
Itrudlion, though there be fome cafes which may be contrary, and 
feem to diftinguifli between legal and equitable eftates. 

'faking that to be fo, there can be no queltion but Sir William 
Dodzve/l, intended to make as Itridl a fcitlement as he polfibly 
could, and 1 think the prefumption of that intention is llrengthen- 
ed by the blank in the will. 

For after the limitations to fo many perfons under the will, 
he could not bring hlmfelf even then to limit it to his own heirs, 
but had it in his thoughts to limit it over ftill further. 

This is a circumfiance at lead in favour of his intention to make 
a Uriel fetdement. 

The confequence is, that he has either ufed words to fupport 
the intention, or lie has failed in point law. 

If the words have the operation of turning the eftate for life 
into an eftate-tail by implication, it would give Mrs. Tracy a 
power to bar the remainders j in cafe I had been of opinion to ex¬ 
tend the contingency to the Lethieuliiersy and the accident had hap¬ 
pened of Mrs. Trafy’s fuTviving her fon, and he had left only a 
daughter, Ihe could not even then be faid to take by the will, but 
it would defeend in fee to the mother, the daughter of the tedator, 
and (lie might by that means provide for fuch daughter of her 
fon. 

But I will not go over this part of the cafe again; Luxford 
verfus Lesy 3 Lev. 125. as 1 have before obferved, is very drong 
for this purpofe. 

Thefe words, if jhe depart this lifcy ^c. fefim to me from the 
whole tenor pf the’will to be relative to the trud created by the 
will. 

The tedator’s view was, as his daughter and Sir Henry Nel- 
ihorpe were both infants, to increafe and accumulate the bulk 
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MTBUPii- of his realefta^, for after adding to his daughter’s maintenance* - 

dirci^s the petfonal eftate to be laid out again in further por- 
diafes* 

- He in the next place confiders Sir Henry Nekharfe in the fame 
tight, and gives the fame direction during his minority for accu- 
muiatiem of realeftates; it is plainly tlierefore a truft of thefe pro¬ 
fits during the minority of Sit,Henry NelthorpCi and an accumu¬ 
lation df them juft in the fame manner. 

But when he comes to the limitations to the Lethieullkrsy the 
, teftatoT makes no accumulation of profits, but devifes to them in 
the maimer mentioned in the will, with a limitation to the truf* 
tees to preferve contingent remainders. 

What could be his meaning in this ? Why, the teftator Ima¬ 
gined his daughter might die a minor during the infancy of Sir 
Henry NelthorpCf and that he likewife being very young at that 
time might alfo die before he came of age, and therefore was 
providing againft both the accidents, which more and more in¬ 
duces me to be of opinion thefe words do not make a contingen¬ 
cy Co the LttlmuUierSi but with rcfpetSl to them muft be confider- 
cd as a vejled. remainder. 

1 fhall now give an opinion as if 1 was doing it upon a fpecial 
vcrdidl. 

Upon the vrords, daughter depart this life nvithout iffue of 
her body living at her decenfe^ my opinion is, that they arc to be 
confidered as if he had added during the minority of Sir Henry Nel- 
thorpe i and this determines the ftrit queftion. 

But fuppollug they do not affe£l: the fubfequent remainders, 
then fccondly, whether the teftator did not intend that all the 
ifl'ue of Mrs. Tr aey fhould take and enjoy before the Lethieuliiers^ 

£ 796 ] and whether thefe words will not give Mrs. Tracy an eftatc-tail 
by implication and for this reafon particularly, as tliere is no 
other way of letting in il.e daughter f the cldejl fin but by giving 
the firft taker fuch eftate by implication. 

It is certainly true, that there are feveral cafes in law where 
the words, if he die without iffue^ have been held to create an 
eftate-tail by implication. 

A great mtsfor- I cannot help faying that it is a great misforUine to Wfmin- 

there is no report of Ixird Chief Juilice //if/.'himfelf 
no report o 7 ** of the cafe of King verfus Metling, nor any copy of his argu- 
Loi^ ch. J. ment, for it is very imperfe£i: in FentriSf efpecialJy as to the cafes 
caftT/cited by Hale, 
verfus ^Meiihgf howevcc, there'' are feveral cafes, where a limitation for 

nor any copy of life at the outfet of ,a will hath been by fubfequent words turned 
for, M reported eftatc-tail in tins court in order to provide for the iffue 5 

in hut there is no cafe comes up to tins; the reafon is that if tire 

very impeifoa. conttei^ing words were turned into words^of limitation, they 
“ Vould give an eftatc^tail; as a devife to and if he die 
. without iffue, tlien to IB. or to J. for life, and if, (ffc, then to 

B. by conjoining them they give an inheritance. 

But in the prefent fafe, turn thefe words of contingency into 
fwords of limitation, ^my daughter depart thu life without ifhe, 

tsfe. 
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ftff. daring the mimrit<j »f Sir Henry Nehhdrpe ; they will not give 
an entail,' but will give to the ijfue living at fxr deteafe^ an 
eftate by purchafc, for then thejr will run thus : 

To Mrs. Tracy for life, to her firft fon and the heirs male of 
his body, to the fccond and every othpr of her fons and the heirs 
of their refpc£i;ive bodies, to her daughters and the heirs 
of their refpcflive bodies, remainder to fuch iffbe as Ihe fliall 
leave at the time ol her death in the minority of Sir Henry Nel~ 
thorpe. 

So that thele words will make this particular fpecies of ifllie 
take by purcitafe ; and place thefe words in what manner you 
pieafe, they can make no limitation in tail. 

But then it is faid, it is extremely hard the daughter of the foh 
(hould be totally unprovided for. 

it is apprcliciuied by the counfel on both fides, that the mif- 
take in the will was letting in daughters of hb fccond and ocher 
fons, and tlxat' the intention of the leftator was to prefer his 
grandaughters to the great grandaughters, the daughters of the 
eldeft and other fons of Mrs. Tracy ; but it would be too much' 
to coiiilrue thefe words to make an entail by implication, mere¬ 
ly becaufc a cafe may happen in which a great grandaughter of 
the tellator may be unprovided for, efpecially as it is admitted the 
tcllator meant to prefer his grandaughters, being nearer to him 
in point of relation than his' great grandaughter, the daughter 
of his cklcft grandfon. 

This brings it very near the cafe oi Blackbourne verfus Edgeky^ 
for there the court fupplied the word fuch^ 

Befides, in I'd' cafe the fon of Mrs. Tracy wdien twenty-one 
may bar all the rimitations; and though it is infilled on, and ve¬ 
ry truly, tiie puw'er of fuffering a common recovery is a confe- 
qu^ntial oneand-courts of juftice, as was done in the cafe of 
Shaia and U''eigh, Eq, Caf. Abr^ 125. will conflrue according to 
the line oi fiiccellion without being influenced by the cfiedl it may 
produce } yet there have been cafes where it is a meafuring call, in 
which til? cuniidcration of barring has had weight; as in the cafe 
ol Jdaivpjicld verfus Popham^ where notwithftanding it was objefl- 
ed that unlefs the words, ifllie male of Popbam create an eftate- 
tail in him, a poflhumous fon would not ticke; yet it was an- 
fwered by the court, that though it might have been intended 
fuch poithuinous fon Ihould take, this was but a remote mif- 
chlef or contingency, whereas it was very obvious that the tef- 
tator meant it fitould not be in the power of Popham to bar the 
remjiiiJers, which it was plain he could do if he had an eftate- 
tail i fo that this being a mlfchief near and eafy to be forefeen, it 
was certainly in the intent of the tcllator to obviate and prevent 
the fame. 

'I'his is a cafe that proves by the authority of very great 
men (for it received a folemn determination before Lord 
Keeper Wright^ Lord Chief Julllce Holtf Lord Chief Juftice 

doub^Ful, judges wili lay hold of any circuTnftinc« rather than put tt iu the power of a 
lobtc eOiuinjjency, t* bai all fubfeiiuciit remainders. 
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li-furttrt- Trwoft Sir yohn Trevor^ Mafter of the Rolls, and Mr, Juftice 
^kAtr, Powellt who all gave their opinbns, that PopBam had only an 

eftate for life) that where the intention of creating an eftate> 
tail is not plain, hut very doubtful and uncertain, judges will 
lay hold of any circumftance rather than put it in the po'wer of 
a perfott upon a remote contingency to bar all fubfequent re¬ 
mainders* 

This is my opinion, and therefore let the firft exception be 
allowed, for Smart LethieulHer and diaries Lethleullie^s eftate 
muft, according to the teftator’s intent and meaning, be limited 
to them, and to their firft and other fonsin tail>pin1e refpeftively, 
as remainders vejledt and to tal:e place* upon failure of iffue of 
Mrs. 2 Vv?ry generally. 
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Difeetiouary in 
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gates. 

'Where legal and 
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matters come in 
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judges in. both 
"are ap^inted. 

Where it is a 
mere marter of 
law a coromif- 
fion iftues to 
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£x parte HellieTi April 30, T 754. 

T here was- a quelllon in a caufe before Sir George Lee 
as judge of the prerogative court, whether the execution 
of a fecond will is a revocation of the firft, though the fccond 
is afterwards cancelled, and whether fuch cancelling fets up 
the firft will again ? Sir George Lee gave fentcnce tliat it was a 
revocation, and that the cancelling the fecund did not fet up the 
firft. 

A petition was preferred to Lord Chancellor on the part of the 
principal defendant; in that caufe, for a full commilfion of dele¬ 
gates, and alfo a crofs petition, praying that the commiflion may 
iiTue to judges of the common law and civilians only. 

Lord Chancellor, 

It is in the difcreiiou of this court, whether they will grant a 
commiffion of delegates to judges of the common Jaw and civi¬ 
lians, or to them apd the lords Ipirltpal and temporal. 

I have granted a full commilfion where the jurlfdidloo of 
bifliops is in controverfy, or any qutftion is depending that con¬ 
cerns the canon arid ecclefiaftical law. 

The principal intention in granting full commilfions is, 
where legal and ecclefiaftical matters come in quellion \ and 
in order to balance the objedion of a partiality to one law more 
than to the other, and to obviate this, the judges in both arc ap¬ 
pointed. 

The prefent matter is upon the point of a will, and altoge¬ 
ther a queftion of law; and therefore I Hull difmifs the peti¬ 
tion of the party appellate, and according to the grayer of the 
crofs petition dired a commiflion of delegates to judges and ci¬ 
vilians only. 

^1) Contra Goodrigbi on the dem, of Glazier v. Glazier, 4 Bur. 
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Bparro^u Hardcqflle,Ea/lerTtrmf JM^ay 6. Cafe 

O N the 28th of July 1716, CyrilArthingtonm^dt)Mi'9}iS!i S-C.Amfe-M4. 

and thereby devifcd unto Sir Walter Hawhfwortb>> mA 
others, their heirs and affigns, all his manors, mefTuages, tithes, will of C. ^ 
tenements and hereditaments whatfoever, in the county of Tork^ rei^o ua- 
or elfewhere in England^ and all hit eftate, right, title and in- 
tereft therein, either in law or equity, upon truft to pay ♦ all his any aitemtion m 
juft debts out of the rents and profits, by leafing, tffr. and fub- 
je£l: thereto in truft ^for liis nephew Cyril Arthington.^ the plain- eftate, ant 
tiff’s father, for life, remainder to his firft and other fons in tail aceafions a differ* 
male, and for want of fuch ilTue, in truft for his nephew ^and- 
ford Arthington in like manner, and for want of fuch ilTue, in truft 
for his nephew the defendant Thomas Hardcafle^ in like manner, I *799 I 
and for want of fuch iffuc in truft for his nephew Cyril J-Iard- 
cnjlle^ in like manner, and for want of fuch iffue in truft for his 
nephew Sandford Hardcajlle^ in like manner, remainder in trafl 
for bis oivn right heirs for ever. 

On the 13th of O&oher 1720, the teftator made a codicil to 
his will, reciting that he had made his will as aforefaid, but hav¬ 
ing juft reafon to be difpleafed with his nephew Cyril Ar- 
thington^ and with Thomas Hnrdcq/lle, and Cyril Hardcajiky three 
devifees mentioned in his will, did, on ferious confideration, 
think fit to alter the fame as to them only, and did thereby re¬ 
voke and make void all devifes in the will made to them, or 
any of them, or any of their heirs, as fully as if the fame had 
never been made. 

On the 21 ft of November 1723, he made another codicil, re¬ 
citing or mentioning the faid will, and the firft codicil, and did 
thereby declare, that being then reconciled to his nephew Cyril 
Arthington^ he confidered he was his next heir at law, and that 
it would be a great piece of hardfhip, if not injuftice, to dlf- 
inherit him, he therefore'on further confideration, thouglit 
fit, and did thereby revoke and make void the faid codicil, fo 
far as related to his nephew Cyril Arthington^ and hi^ heirs, but 
not with refpcdl to Thomas Hardcafle and Cyrz/ Hardeaftle^ and 
their refpeftive heirs ) and did thereby will, that his faiil in part 
recited will, and all devifes and bequefts tlierein, ftiould ftand and 
remain in their original full force and cfi'e<A with rcfpe£); to Cyril 
Arthington and his heirs. 

By indenture dated the 20th of November 1723, made be¬ 
tween Cyril Arthington the teftator of the one part, the faiil Sir 
I'Volter Hawlfworth and Sir Walter Calferley of tlie other part, 
for divers good confidcrations, he the faid Cyril Arthington did 
gradt to Sir Walter Hatvhfivorth^ and their heirs, all the 
advowfony domtion and right of patronage of, in, and to the rec¬ 
tory and parifli church of Addle, and all the eftate, right, title, 
intereft, property, claim and demand whatfoever, of him the 
faid Cyril Arthington, of, in, and to the faid advowfon, to hold to 

them 



' CASES Atrgtttid and Ddtennineil . 

^ . ’ ♦ 
Si<A»iH)w V* fkeffi theit heirsy to the only ufe and behoof of them and thciiT 
BAftr»cAST].x alligns for ever. 

And by another indenture dated the aift of Neventhtr 1723, 
between the faid partiesr reciting the hrft mentioned indenture, 
it was thereby witnefl'ed that the true intent and meaning of the 
laid recited grant, and of the parties, was, and is, that the ad- 
vowfon, donation and right of patronage was and is fo granted, 
C 9 qo 3 upon truft that the faid Sir WaUety &c. or the furrivor of them, 
and his heirs, fhould prefent to the faid church when the fame 
fhould bec<|^e void, fuch fon of Rtbert Jacifony tjie then incum¬ 
bent, as (hould at any time after fuch vacancy, or at any time 
within five months next after fuch vacancy be by law qualified 
to be prefented to the faid church. 

And in cafe there fiiould be two or more fuch fons fo quali¬ 
fied, that then fuch of the faid fons, as the faid C^ril Arthing- 
tony ur kis heirs, by w'riling under his or their hands and feals 
nominated, ihould be prefented, and in default thereof, the 
trufiees (Irould prefent fuch of the faid.fons as he or they fhould 
think meet. 

And in caffe at the time of the firft, or any future vacancy of 
the faid church, there fiiould be living a fon or fons of Rjobert 
Jiich/ofty who fhould then be by law incapable to take fuch 
chuich, the trultecs flioiild prefent fuch cleik thereto as by the 
faiil Cyril Arthitigtcn, cr his heirSy fhould be nominated, and in 
defivult of fuch nomination, fuch clerk as they ihould think 
meet. 

So that every fuch clerk fo to be prefented during tire inca¬ 
pacity of fuch fon or fons of Robert JacifotZy fhould become 
bound to the truftees in fuch fum of money, and with fuch fe- 
ciirities, as the trullees fhould dlre£V, to refign fuch church fo 
foon as any fon of Robt'rt 'Jachfon flioultl be qualifietl to be 
admitted thereto, and that fuch clerk, giving fuch fecurity, 
fhould be by the faid truftees requefted to refign fuch chureJj, 
it Ijcing the true meaning thereof, that no clerk thereof fliould 
at any vacancy of the church be prefented ibcreto, during 
the incapacity of any fon of Robert Jackfony to take fuch church, 
or be prefented thereto,^ who fhould refufe to enter into fuch fe¬ 
curity,’ to refign the fame ; the church being intended to be a 
provifion and preferment for fuch of the fons of Robert yackfon 
as fl’.ould be by law qualified to be prefented thereto. 

Provided, that in cafe at the time, when the church fltould firft 
become vacant, or at the time of every future vacancy, there 
fliould be no fon of Robert J'achfon living, or in cafe any fon of 
Robert Jackfon being by law qualified to take fuch church, Ihould 
iiegleft or refufe to accept a prefentation thereto, that in any of 
. '■fhe faid cafes, the truftees ilvould ftand feifed of die advowfbn, 

' 'donation and right-of patronage of the church, in trnjlfir Cyril Ar- 
fliington and his heirs, \and ui reqttejl Jhotdd convey oyer the fame to 
his or their ufe, ^ 

And in the fame cafe bj there being no fon of. Robert Jackfon liv~ 
higat the time of fuch vdtcamyy or of refufal to accept fuch prefenta»' 
tion as aforefaidy the tku'ftees’^ fliould prefent fuch clerk to fuch 
church as Cyril Arthington or his fliould in wpting 

nominate 
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nominate to he prefented, and in default of fuch nomination, S'arrowt, 
then fut,h tietk Jbouhi beptr/entedeu the Jaid trufiees Jbould think, 

VUlt. 

Cyril Arthinpon the grantor and teOiator died foon after, with* 
out I flue. 

And Cyril Arthinpon his nephew was his heir at law, who is 
alfo fince clcad, and left Cyril Arthington his fon and heir at law, 
who is alfo dead under age, and without iiiuc, leaving the plaia- 
tilTs his fillers, and heirs at law. 

Robert Jiukfon the iatlier died foon after the death of CyrC 
Arthington the father, whereby the church became vacant, and ' 
the defendant William JacLfon Ifis fon being duly qualified, hath 
fince been prcfcnted to the faid church by the faid truilees, and 
is now the incumbent. 

'J'he two truftecs arc dead, and the defendant Sir Walter 
Bhh * t is the fon and heir of Sir Walter Calverley^ the furviving 
ciultte, and the legal ellate in the advowfon is in him. 

The pkintiffs by their bill charge that the truft is determined 
on WtUi tm jnekfon’s being prefciittd, and the advowfon and 
right tliereto ought to be ailigned to them, the heirs at law of 
Cyrd Arthington^ and^hat in eafe the church (hould become va¬ 
cant, they would have a right to prefent thereto. 

For tnit the lecund codicil being executed before the con¬ 
veyance and deed of truft, the faid dee^i and conveyance cs exe¬ 
cuted afterwards, is a revocation of the will pro ianfo, and re¬ 
vokes the truft of the advow fon, w-hich, by conftruflion, might 
othei wife be in the iflue male of the devifec Cyril Arthington the 
in phew, or, for want thereof, go over according to the devifes in 
the laid will. 

For, as the bill charges, by fuch exprefs 'i& and deed the 
teftator did limit and retain the laid advowfon to hu own right 
htns. 

'riicir bill, therefore, is brought for the heir of the furviving 
truftce to 1 onvey the legal right and title in and to the faid ad- 
vowfoli, rectory and parilli chuich to the plaintilF, and that the 
indtnture of conveyance, and deed of truft herein refpe£iively, 
dated the 20th and 21ft oliiovcmber^ * 73 ^ 3 * delivered up 

to the plaintiffs. 

, The defendant Thomat HardcaJHe^ otherwife Arthington^ the 
fon of Satidford HartLaJlle^ the laft remainder-man under the will * 
of the teftator, being in poOeffion of the reft of the real eilates 
deviled thcieby, by his anfwer inliils, notwithftanding the con¬ 
veyance of the advowfon, and the truft thereof, he is in equity [ 802 3 
iiuttlcd tliereto under tlie will and codicils, as devifee of the 
re.d eftate, and tliat it ought to be conveyed to, or to the ufc 
of the defendant, and the heirs male of his body, in regard the 
teftator intended to give the benefit of one prefentation only, 
to one of the fons o'f Rpbert Jacifon^ but when tliat purpofc was 
ferved, then the advowfon ihould go along with the rcliduc of 
hisic.il eftate; and that, admitting the deeds were executed after 
the fecond codicil, they ought only to revoke the faid will pro 
tuntOj aud not intircly as to the whole inheritance of the ad¬ 
vowfon, 
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CASES Argued and Determined 

vowfun, and difumte and feparate it from all the reft of his 
real eftate, efpecially as it is of the yearly value of 350/. and 
that the plaintiffs, as heirs general of the teftator, have not 
any right or title to the advowfon, other than the reverffon in 
fee theieof, after the eftate-tail therein now vefted in the de¬ 
fendant, and therefore infifts, that he is in titled to the benefit of the 
truft thereof, and that Sir Walter Blacht fltall be decreed to con¬ 
vey tlic legal cfta*e of the advowfon to them. 

There was a fingle witnefs in the caufc who proved that both 
the deeds were executed by Cyril Arthlngton the uncle, ami 
Sir Walter Caherlcyt at the fame time, and after the fecond 
codicil. 

Lord Chancellor, 

I (hall make only one queftion. Whether the. grant of the ad¬ 
vowfon made by the teftator to two perfons and their heirs, and 
the declaration of trull at the fame time, arc a revocation of the 
will, or not ? 

It depends on a fliort fa£l. 

His Lordlhip then ftated the cafe from the will, the deeds and 
tlie codicils. 

'fhere is a material claufe at the end of the declaration of truft 
of the advowfon. • 

If there be no fon of Robert *fachfon living at the time of fuch 
vacancy, or in cafe of a rcfulal to accept as aforefaid, the truC- 
tees fliould prefent fuch clerk, i^c. and in default of fuch wwh- 
natioui then fuch clerk f>ould be prefented as the faid trujlees Jhoidd 
think met. 

A cafe put under the deed Itfolf, in which thefe very truftces 
may have a right of nomination and prefentation. 

Alter the death of Cyril Ai-thington the tcltator, a vacancy 
happens, and one of the fons of Robert fackfon is prefented, and 
the truft ferved. 

And the bill is brought by the plaintiffs, as heirs at law of the 
teftator, and Cyril Arthington his nephew, for the purpofts be¬ 
fore mentioned. 

The general principle on which the queftion depends, and 
enforced by cafes, is, diat a man at the time of making a will 
muft have a difpofing capacity and mind. 

That he muft at the time be feifed of the eftates he devlfes. 

And fuch eftates muft remain in the fame plight, and unal¬ 
tered, to the time of the teftator’s death j for any alteration, or 
new modelling, will make it a different eftate, and occafion a dif¬ 
ferent conftru(^ion at law, unlefs in fooic exceptions, which I 
{hall mention by and by. 

It has been determined, and muft be agreed to be law, that 
if a man feifed in fee makes a will, yet, if he afterwards exe¬ 
cutes a feoffment in fee, this is a revocation j nay, has been held 
fo, if'there was no livery on that feoffment, bccaufe it imports 
an intenilon in the teftator to revoke (i j. 


(i) Beard v. Bemd\ ante 73. Patfm v. Fiteman, ante 748, note, 


The 
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lame ai to e bai^ain and fale, Mdiicfa, tKmigh not inioll- SrAttow v. 
ire the tcftator’s death, is a revocation. 


The 

ed before 

hord.LincefH*fi cafe> Ej, Caf» Abr, 4) i. which turned upon a ^ eonve^w 
‘ conveyance by Edward Earl of LtmA»i to trudeea, in oonSde- fn>^ 
ration of an intended marriage with lllra. Cal<aerl^y and though <0 tnfteei, is 

proved there never was any intention of fuch marriage, but a 
mere whim of the Earl, yet determined with great delibmtion riig** with C, * 
in this court, and afterwards in the Houfe of Lords, to be a re- 
Toaitfonofhi.wai. ’ 

mined to he • levocatiM of hit wiU. 

The courts have gone farther ftilt, and held, tliat if a man ife man feifed 
was feifed in fee, and afterwaids, thinking he had only an eftate- thmklnj 
tad, fiifFcrs a recovery, in order to con^rm his will, ya this is a t«iondy,°«^»* 
revocation ^tt(l). » Kcoiety to 

But in the prefent cafe a didin£iion has been attempted to be 
taken, which is, tliatthe tcftaior being feifed of tlie legal edatc, 
and having the fame day executed a deed for a particular purpofe 
only, mud be confulered as one inthe tranfa£lion, and not a 
revocation: and it is inlifted, that the teflator’s declaring the 
truft CO himfelf and his heirs, 1$ the fame thing as if he had 
left the truft to rcfult to him and his heirs, and would have paf- 
fed by the devife of the land, and mud be conlidercd as part of 
the old edate. 

I find no authority for this, and am of a different opinion. [ 804 ] 

It has been faid, mat if a man feifed in fee makes a will, and 
afterwards a conveyance in fee in truft, and then declares the 
truft only as to part, that the refidue fliall not be revpked. 

But 1 think otherwifc. If a man feifed in fee of a truft, and 
'afterwards devifes it to another, and then takes the legal fee-fim- 
plc, I thought this no revocation m the cafe of Paifom and Fne- 
many \n Michaelmas term 1711, {yidi ante 741 • 749 <} but it was 
not the principal point, and only laid obiter. 

1 find a cafe in the books oppofite to the point now in quef- 
tion, and which gives great countenance to my opinion. RotPs 
Abr. 616, pi.'^y Dyer pi. Io. hetwetn Montague ziid Jef^ 
ftey. 

If a man, having feoffees to his ufe, before the ftatutc of 27 
H. 8. had deviled the land to another, and afterw nds the 
feoffees made feoffmente of the land to the ufe of the devifor, and 
after the ftatutc, the devifor died, the land fliall pafs by the de¬ 
vife, for after ^e feoffment the devifor had the fame ufe as he 
had before. 

I looked into but do not find the point determin d \ but 
there is plainly a reference in it to the cafe of Mautague and 
JeffreySi M 38, 39 Bl. B. R. 

Lord Chief Juftice Rsdl mentions more points determined in 
that cafe than arc ftated by any of the reporters, and thewtfore 
probably he bad a much better note of Mosttagtse verfuy 
than any other perfbn befides* 


(1) Warned V. Tterm* % jf* fK idj, 

3 A 
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The ufe at law was the beneficial and profitable interest tKe 
fame as a trud equity, and which remained in the fame plight 
after the feoffment as Iw fore, and the feoffees tltere granted the 
dry legal efl:a*‘e to the devifor. 

Bur the diflin£lion relied upon is, that this is a conveyance 
m-^de for a fpecial particular purpofe to ferve the truft only creat¬ 
ed for the benefit of Mr, Jacifon's fonsf and when that was ferved 
ought to afierff the efiate no further, and is compared to the cafe 
of mortgages and fecuiities for money. 

A mortgage for a term of years, made fubjcdl to a will, is in 
point of law, only a revocation pro teiHto ; but mortgages in fee, 
though otherwife at la at, are confidered as partial revocations in 
equity. 

Tile excepted cafes out of the general rules of revocations have 
been confined to mortgages and fecuritics for money, and to 
conveyances foriaifiiig money to pay debts. 


confined to morigtges and conteyanc'-s for ralfing money to pay debts. .• 


t-eafEr*''*' /fdr//verfus Duruh^ 1 Vern^ 379. ji, devifes lands, and then 
is arpvpcatio'n^n t^akcb a mortgage thereof in fee, this is a revocation in law, but 
law, otherwife m Otherwife in equity : before Sir John Churchill, Majier of the 
e^uuy. appeal to the Lord Chancellor Jeffreys, who confirm¬ 
ed the decree. * 

f^iruon vcifus Jonei, 2 Vern. 241. was the cafe of a wife and 
children unproviuetl for, but notwithflanding that, Mr. Vernon 
has reported it with a quarc, 

'J’he cafes weie tcrtaiiily right, becaufc they were mortgages 
and fecuiities for money. 

But that the deed of grant here is a revocation of the will, is 
as clear as the fun. 

Confider on what the cafe of mortgages and fecuritics de¬ 
pends. 

Though in th« They depend on the general grounds of being conveyances for 
toe'coi^yincc* particular purpofe, .uid on their being pledges for money only, 
be of A real and though the conveyance be of a real eRate, yet in the con- 
efti'c, yetjinthc fidcration of this court, the thing conveyed is confuiered merely 
^ pcrfonal intercR, for it has no quality of a real eRate, and 
bing conveyed therefore is iio revocation of the devife of real cRate at all, the 
i»regarded«re- tcRalor having only treated a chattel intcreft, and is|he fame 
intereil|*fo/h*v. thing as if he had tTcaied a term for years for a particular pur- 
ing no quality ot pofc, which is in point of I.1W a chattel intereR. 

“ ‘I But compare this with the prefent cafe, here tlie legal eRate 
the deviie of ^ actually Conveyed by the grant, fo hkcwife is the trull by the 

fed eftice. fubfequent deed, for the profits of the accruer of the advowfon 
are conveyed. 

The latter part of the declaration of the truft is very material 
to (hew, that not only the whole legal eftate, but the vi^hole 
waft, is parted with, for the heir of the grantor is to prefent, 
and therefore make# a total alteration, has to die laft day of fhe 
fix months to prefent, and after this, the truftees, and the 
at law of the fiirviving ^ruftee, fo that the beneficial intcreft 
* i« 
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is rivca to dwm, not the cstfe wants the affiftance of s»a*ii*w r. 
this citcum(lance> Jniit it ^i* ***’' ingredient, and devifees muft ****** 
take it bound ^eratty by this new declaration of the teftator. 

If the diftinCTion,' contended for by the defendant’s counfel, f 806 3 
was to prevail, it would overturn a great nunaber of autho¬ 
rities* ) 

It is not to be controverted, but that the favour of courts to 
heirs at law, I mean judicial favour, has prevailed in fomc in- 
ftances i and Lord Trevor takes up this very confideration in the 
cafe of Arthur verfus Backeuham^ reported in Halt's Cafes 750 ; 
which, though I do not allow to be a book of authority^ yet, 
in this inilance, feems to be a copy from hu Lordihip’s ma> 
nufeript. 

Upon the whole, there having been an uniform feries of opi- 
nbns in this^oint, it ought not to be varied : and therefore I am c!.*^",ofop7i!^ 

opimon^ in this cafe^ that the will V)as revoked by the deed* ' m this point, u 

But as the priority between the will anti the grant depends *** ' 

upon the evidence of one wipaefs only, who {wears to a ta^ 

^hirty years ago, if Mr* Hordcajllef the defendant, will tiyupon 
an ifluc (he priority of the will and grant, 1 will dite^ fuch 
iflue* 

Lord ChanceUor allowed the defendant time to confider, till 
the loth of May^ 1764* 

N, B. The defendant^ upon that day^ declined trying this foBitpoit 
m ijf*f% ond acquilfeed under the decree* 


» 


The Attorney General verf^ Bowles and otherSf July 14^ 1754- Cafe'297, 


TT^ILLIAM bow LEB^ Efq; being poflefled of a 
large perfonal eftafe, on the 3d of 1745 made his 
will, and gave five hundred pounds to be raifcd out of his per- 
fonal tllate unto the defend ints Thomas Wavell and fojeph 
BowleSf their executors and admindlrators, upon truft, that 
they fhould lay out part thereof in building a fmall fthool houfe 
iii the village of New-churchy with a little houfe adjoining for a 
fthoolmAftcrj and thereby dirt£lcd, that the purchafe of the 
ground and expenccs of building fhould not exceed two hun¬ 
dred pounds i and die remaining three hundred pounds, be di- 
reflcd, fhould be laid out in land, or fame real /ir*srUyy to be a 
maintenance for the mafler : all which he appointed to be tlnfic 
with the advice of the proprietor of Loftgbndgey and the vicar 
and churchwardens of NeW’churchy for the tipae being, or any 
two of them. 


S.C. Z Vef. 547. 
W, B by will, 
the tiiird ot May 
i74t,gAve 500/. 
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or. trull, to lay out 
zoo/, tn build, 
ing » fchool. 
houf , it, c. aixi 
the rrmaininiC 
300/.lobe laid 
oui in iinj, er 
_^tiu realJtCHn^y 
to be e mam. 
tenance for the 
mailer; the 
executiix re> 
fu&i s to fay the 
500/, ar ihfonn- 
atioa, broushc 3 «i 
the name at t|u) 


Attorney 

pi, to have the of the urill, in reCpe& to this chiyity, fanjed into exeeudon* \Vhet the fefl^or 
h- a dite&ed to be done, with tegaid to 300 / 11 contrary to the Uarute of Morlmain, 9 9^ and , 

void} but die zoo /. any be laid o«t in huildutj a fcbaoLhevife, os any lands In die viUsme ol Jtf, * 

I ot u the pOfchaSa of laitda. 

' 3 A a -nic 



Af,tM*r*v The tedator died in Julv 1^48, and hia widow and exeeq^k 
food after proved the will, bat refafed to pay the five tniodr^d 
pounds to the truftees; upon which they brought the prefetit 
bill, in the n<^ine of the Attorney Oenemlt at tlutir relation, to 
have the truds of the will, in refpe£t to this charity, carried 
into execution; and that the executrix may pay the truftees the 
five hundred povfnds, with intereft, to be applied for the charitar* 
ble purpofes dire£led by the will. 

The principal quefiion in the caufe is. Whether the devife of 
the five hundred pounds is within the datute of Mortmain, 9 Qh, 
2. c, 3<S. 3. ** All gifts of lands, i^c, or of any charge af- 

fe^iing lands, or of any {lock, or perfonal eftate, to be laid 
out in lands, tAc. for cnaritable ufes, which ihall be made in 
** any other manner, flrall be void.” 

Mr. Attorney General Murray^ for the plaintifis, infifted, 
that the words, or realJecurHy^ feemed to be fet by the teftator 
in contradiilintftion to the fird part of the will, the laying out 
the money in the purchafe of land } and that his intention was 
to make a permanent, fubfifting fecurity, for the annual main¬ 
tenance of the fcliool-mader, which may be done by invefiing it 
in government fecurities, and meant fuch a fecurity as this in 
oppofition to bonds, or any other precarious perfonal fecurity. 

* He cited the caufe of Fijag-Aan Verfus Farwtr (i) 1737, and 
Gaiierell verfus Baker in 1747 (a)* In one cafe, there was a 
fum of money given to ereB a fchoolhouft ; and in the other, la 
ereB a kofpital ; and in both cafes your Lordfhip held it was not 
within the lad datute of Mortmain. , 

Mr.' Wilbraham^ for the defendant Blizaheth Bowles the exe¬ 
cutrix, and refid uary legatee of the t^ator William Bowles^ in¬ 
filled that, by tlie words real fecurities^ the tedator meant mort¬ 
gages, and is fo underflood in common parlance; and your 
Lordftiip in thofe decrees, where'money is directed to be laid 
out in government or real fectiriues^ takes it in this fenfe. 

He cite.d the cafe of fonts Verfus Humphreys^ determined by 
the kte Mailer of the Rolls, where he held that the devife of a 
mortgage to a charity is void, being within the datute of Mort¬ 
main, 9 Qeo, 2 . 

Lord Chancellor, 

T^iis ad; of parliament mud receive a natural condrudion, 
and fitch a one as will moft eiFcdually anfwer the end of the 
Jegifiature. 

f 808 J The general intention of the datute is not to redrain dtarity, 
bat to prevent the difpofition of real edate, and unwarrantably 
teftriun charity, OT bf fiwprize difinhcriting the heir at law. 

^ bequefts in Mr. Bowks^z will 

nndcr dii|brent confiderarions. 

' , : ^ith regard t4. the two himdred pounds, there is no doubt 

mtenfion was to difpofc of it in the purchaftt of grOundi atjd 
. to build upon it 4 houfe for a fchoolsiader: if there had been 

i8at|.C .\ (a) $. C. deed a Bltf 185. 

any 



!n tk6 ^ WMLVWtcsxi 

^ Ibnd in fsarah apjnrnff^iated to wy odier charity, and the 
fchocdhonfe had been permitted to be built there, I do.not ice 
but this would have d&^uafly aikfweccd the intention of the tzC- 

Such a darife aa thU i« certainly contrary to that claufe in the 2 ^^? 
of parU»»entt which does as weU retrain the giving/ury^a/ roBsi tfta» 
jiArfv to be loU Ota in Jondf as the devife of land itfeu. . 

In the cafes cited by Mr. Attorney General, as it was not 
ablblutely necelTary to lay out the Aims devifed in the purchafe uceif, , , 
of freehold lands, but might, at the diferetion of the truftees, 
be invefted in leafchold eftate, renewable from time to time, 
it was held for that reafon not to be within the Aatute of Mort> 
main. 

Therefore if the truftCes can Ihew me any charitable donation 
in the pariAi already where there is ground on which the two 
hundred pounds may be laid out for building a fchooUhoufe, I 
(hall be of the fame opinion in this cafe, and therefore will not 
dlAnifs the information as to this part, but leave it to the trufiees 
to lay propofals before the court (i). Hhe mesmng of 

Widi regard to the remaining three hundred pounds, I am of 
opinion it Is dearly within the act of parliament; for I muft fenfe^ri^efo^ 
take the meaning of words juft in the fame fenfe as before the the ana new 
act, and muft not fufter new ideas to be annexed to them in 
order to evade the ftatute, which in a great meafure would be Uttm tn order'00. 
defeating it. er=«fctbeft.tttTe; 

I do admit, that where one purpofe is lawful, and the other a?* 

Unlawful, the court have laid hold of the former to anfwer the in 
charitable purpofe} but here, the money is not only dinged to *»*«» »#«»- 
be laid out in land, but in fame realfecurity. I can take thefe 
words only in the common fenfe and acceptation j for there is u »nroi 

a known cftablilhed diftinflion in this court between government »« 

and real feiurities^ and the latter means mortgages or other in- u„a«rtl^d » *** 
eumbrances aftedtng land (2). mcM iwded fe- 

The word real is a terra adopted in the law, and can never *«*>• 
he underftood in any oU^r fenfe than landedfecurities \ as few 
inftance, in the diftin£lion which has been made between rted 
eompejaion and moduftes, real contpofition does not mean any fub> fecurity for tSv 
ftantial, permanent fccurity for the payment af thecompofition, 
but land fubftituted in lieu of tidies, or a rent-charge ilTuing out ion//iui>ait«to<t 
of land, iolieuoftldie*. 

The information in this refpe^^ dierefore muft be difmified; 
but with regard to the other part, I will give the truftces an op¬ 
portunity of laying propofals before, me, of invefting the money 
in fuch a manner as will beft anfWer the charitable putppfe. 

I declare, in the firft place, the^oo/. which by the teftatoris 
will is d{re£i:ed fo be laid mtt in land^ or fame real fecurUyfor the^ 
rnaintenanee rftbefchoolmqfiert lieXitAtzty too (la& \ 

^i) inde Vmyleant. Fetrr^f a f'e/^ 5 ®®* 

182. Atmnry Qenetal Vt JyadaK Jimb^ Vide Attorney <Stneralr» Msyriei^t 

rl5l4. Attayuy General V. Hydfft Amb, 75 1 , 44 * Am»Q, General v.. Celdwellt 

[Atamey General ir,Ifa&, i£r$tCba,&ep‘ Ami, 6 ^$, 

A3. «* 
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Genkha'l V. 

Bi/Wlss. 


Cafe 298. 

Adrciee muilbe 
intollcd betbre 
\ou can plead it 
in bar toaiccond 
iu'it> tor the lame 
mitter (i). 


Cafe 299. 


S. C. * Vef. 5TT. 
After a decree in 
acaufc, a new 
original bill can¬ 
not be brought 
between liiriamc 
par tier, and for 
the fame matters. 
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CASES Argued 3iid t)ctcrrhincd 

2. and void: and as to I'o much, let the information be diTmi^" 
fed. 

With regard to the 200/. I declare, the fame cannot be laid 
out lawfully in the purchafe of lands, but that the fame may be 
lawfully laid out in building a fchoolboufe upon any lands in the 
village of Ne^v-churchf which now doth or may belong to that 
paridi j and the trulfees are to be at liberty to lay propofals before 
the court for this purpofe. 


j 4 no}iymouSm 3, t754» 

A Plea of a former full and dccrcee, in bar to the prefent 
bill; it appearing, that the decree was not figned and in- 
rolicd, Lord Chancellor would not allow it, as it is the Handing 
rule of the court, that you cannot plead in this manner before in- 
rolment; and therefore dircfled it fhould Hand for an aiifwcr, 
with liberty to except. 

(l) f'ltJe Kivfpy V, Kinjtyy 2 Vef, 577. 


Wortky verfus Birkhcad^ the ftivie Day. A Demurrer for want cf 
Bqitity. *The Attotmy General Couufelfjr the Demurrer. 

A fter a decree in the caufe, a new original bill was 
brought between the fame parties. Hating the very fame 
matter as in the former, and all the proceedings in it, and the 
hearing before Lord Chancellor was in Dcftnihery 1748. 

The material part of the decree, as to the prtfent fuit, was a 
reference to the Mailer to take an account of the plaintiff’s fe- 
curities mentioned in that ctnifc, and of what they had received 
from rents and profits with common direCliuiisj and the Mailer 
was to inquire into the priority of tiie incumbrances j and the 
eftate in queflion was decreed to be fold, and the money arifing 
from the fale to be paid to incumbrancers, according to their 
refpe£live priority. 

The prefent bill Hates the feveral proceedings before the 
MaHer; and that the plaintilT had produced a deed of the 29th 
of Nowmhery 1724, and .another in yw/y, 1727; and then fets 
forth, that there were judgments in the 5th of William and 
Moryy and 9th and icthof April, 1694, and alfo a prior mort¬ 
gage, difeovered fince the hearing; but the Mailer not allowing 
plaintiff to tack his mortgage to thefe fecurities now dif- 
,covered ; he therefore has brought his bill, infilling upon his 
right to do it; aiid prays, that be may be permitted to do it ac¬ 
cordingly. r,, 

The demurrer goes to fuchpart of the hill as feeks fatirffa^ion 
for money claimed to be due, under the deeds of the 29t!i of 
November, 1724 , pr under the deeds of 1727, in preference to 
the defendant’s'^deiljands, under a deed of a prior date in 1724; 

' > < and 



in the Time of Lord Chancellor Hardwicki. ' 8ia 

and fubraits to the court, that the plaintilFIs precluded from this Wo«tlet 
after the pronouncing of the decree, Bibkksab. 

Or, if he is not precluded by the decree, that this bill is 
improper; becaufe the plaintiff may then come under the de¬ 
cree, in order to have it fettled, whether he has not a priority. 

The aflignments, which tack the plaintiff’s deed to the old 
mortgage and judgment, bear date only in 1751 and 1754. 

The priority between the plaintiff and defendants, in the for¬ 
mer caufe, is the material point put in queftion there. 

What is prayed by this bill is, in effect, to alter and do 
what is directly contrary to the former Isill, but not to reverfe 
it. 

There Is no inftance where tills court has made, between the 
fame parties, two oppofite decrees, in two different caufes ; and 
therefore die prefent bill is totally improper. 

Nor can tliere be any cafe cited, where this court have al¬ 
lowed of tacking Incumbranci's after a decree has been pro¬ 
nounced *, and whether this is within or without the former de¬ 
cree, quacunque via dat&i it is improper, and die demurrer ought 
to be allowed. 

Mr. Yorle^ counfel of the fame fide : 

This is a bill pritme imprejfvjnis. f 811 ] 

There are only two ways of proceeding: 

Either, after a decree is figned, and inrolled, by a bill of 
review (t); or, if not figned, there muft be an application to 
the court to bring a fupplemental bill, in the nature of a bill of 
review (2) i and an original bill cannot be brought to affcCl or 
alter a decree, unlcfs in a cafe where the decree was obtained by 
fraud. 

The rule, with regard to tacking, is, that a third incum¬ 
brancer taking in the firft to give him a priority to the fecond 
mortgagee, muft have no notice of the fecond at the time of las 
money lent *, but this has never been allowvd after a decree, nor 
do I know it has been fufferul even after a bill brought. 

Mr. Hq/kim^ of the fame fide : 

The matter, which is difeovered, is not a matter cxlfllng be¬ 
fore the fult, but fubfequent; and if this fuit was fuffered to go 
on, there would be two clafliing decrees with each otiier. 

This bill admits the priority of the defendants ; and therefore 
if we have obtained a right by the decree, which directs our 
mortgage to be paid in the firft place, this court can never, by a 
tranfa£fion between the prefent plaiutift' and a ftranger, vary the 
decree, as to a right actually attached to the defendant. 

Such a proceeding as this would be big with abfurditics; be¬ 
caufe, fuppofing the plaintiff fliould have a decree, yet, if ano¬ 
ther incumbrancer hereafter difeovers a mortgage precedent to 
the plaintiff’s, he may, with an equal right, bring an originul Kll 

^ (1) Tayln v. Sharp , 3 P. W. 371. ip. Siandijh V. Paitlfy, antt z \cA, 177. 

CouUv, Tancred, ante iVO\. 5 34. iV(Jr>/> V. Mome v. ALe.e, 2 Kef 597. Mu^iU 
Le Neve ante 26. ' ' ' Morgan, 3 Qk^. Rtp, 74. 

(*) LemUin v. Matk^warib, ante-t. v bl. ' 
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CASES Argaed 9nd Determined . 

Wo»TtrT V. to vary the firftTdecrce a id the fecond, fo that there will be no 
ikKHXAX). litigations if this was to prevail. 

Lord’ CnANCELi.oii, 

If a bill of this kind was fulFercd, it would make great con- 
fuHon in the proceedings of tliis court, and introduce me utmoft 
inconvenience. 

A third mort- As to the tlunl mortgagee’s taking in a prior fecurity, in or- 
tdtrin'r'prtor difplace the fecond mortgagee, I am clearly of 

Acunc), u> dif- opinion, tliat fuch a tranfa£lion, after a decree to account, and 
pi»te a teesnd before the Mailer has made his report, will not avail to the pre-» 
a*d”cr:e'oak" ofthcfccoud mortgagee (i): atid thcrefort do allow the de- 

coukt, aed be- fiturrer, 
tore ^e Matter 
ha* made hi* report. 

. (t) Seems where a third mortgagee buys v. Davit^on^ i Bro. Cha. Rep. 6}. 

>a the firft mortage pendente hit. Robm/an 


Cafe 300. Kemp verfus Macirellj Augujl 7, 1754. 

f 812 ] 


S.C.aVef.579. A Crofs-bill had been dlfmifled with cofts, but before the 
ftjntt^oMhu' acA. ^ofts wcrc taxed or afeertained, the plaintiiF died. 

cair, though the 

plaiotlil died be/bre the cofts were taxed, jet the defendant may revive for thefe tofii (i). 


The queftion was. Whether the defendant can revive, or 
there can be any method of pioceeding in refpeft of thefe cofts. 

'I'ln* ;;ctfCval lule is, that cofts moriuntur eum perfonoy and it 
wa*' faid ihcie w as nothing to diilinguidi this out ol it, nor docs 
the t.afc fall wiihri any of the exceptions to the rule. 

Loho Chancfltor, 

'Upon the general rule as laid down, there can be no revivor; 
otherwife, if the colls had been taxed. 

The right to I always held this to be a hard rule, and a very nice diflinc- 
^toV'tax'tfor* »it?htto cofls, is the fame before taxation as after, only 

gfier.' * * the qmwtum has not been afeertained. 

This, 1 think, is one of the cafes where die court ought to dif- 
penfe with the llriifl 1 ule*. 

Where there is a partitular fund to anfw-er the cofts, the court 
will direO. them to be paid out of that fund. 

'I’hc caufe w'as heard on the original and crofs-bill at the fame 
time, and the decree in the original bill gave the defendant his 
cofts out of the fur pi us. 

AcrofiiWnis The crofs-bill is a defence, and always confidered fo, and 
coMcSed therefore but one caufc ; the court having given the defendant 
iheongmit; his cofts in the original bill, can any thing be more natural than 
ewyeres to? to dcduft the colls he was to piy on account of the crofs bill, 
^one cluie. * receive on account of cofts imon die original 

bill? 

(I) Fide Blemer v. Mettets^ utite 77a, 


1 am 



in tlie 'Kme of I-or<i Chancellor H4!to\ncKfi. 

I am of opinion the taring; of th^ cofts in the crofs bill ought 
to have been ilayed till the Mallet had taken the account in the 
original defendant in that 

caufc, and that both arc fo connefiled together, they can be 
confidered but as one only, and therefore the exception to the 
Matter’s report, for not allowing the defendant in the crofs bill 
to revive for the cofts againft the plauitilF, who is dead, ought to 
be allowed. 


In the Matter ofTljomas Hogan a Lmailclf Auguji p, 1754* 

T II £ petitioner had taken all the aftldavits before himfelf 
notwuhftanding he had been Solicitor throughout the 

caufe. 

Lord Chancellor, 

If I had known this at the time, 1 would not have futtered the 
alBdavits to have been read. 

At common law it is always obje^lcd to, and iHfcountenanced, 
and equally fo in equity, from the inconvenience that would 
arife if fuch a pra£lice was fuffered; for this, and other rca- 
lons, the petition was difmilTed with cofts to come out of the 
pocket of the foiicitor, who thus very improperly took tlie 
aflliiavits. 


Ex parte Birchelly November I, 1754 * 

A n application on the behalf of Sarah and Mary Birchelly 
infants, that a guardian maybe appointed, Sarah being 19, 
and Mary 12 years of age. 

And at the fame time Mr. Ctoucher applied for leave to marry 
Sara/\ the relations allenting. 

Lord Cuancli lor. 

The firft part of the petition is necefiary, as one of the in¬ 
fants is fo young. 

But there is no fort of occafion for the latter, and goes upon 
a miftake and mifappreheniion of the marriage bill. 

If perfons would attend to the Rubricky which is now of 150 
years ftanding, they have a very eafy method to puriue by pu- 
blilhing the banns in the church, and if there is no lawful impe¬ 
diment, nothing can prevent the marriage. 

When I confider the Rubruh, and the aA of uniformity, 
which takes in tlie very text of the Rubricky 1 am aftonifhed how 
Rcences ever got footing in this kingdom} and, for my own p.irt, 
1 could wilh, that all marriages were by publication of banns 
only. 

^i) Melhfi'v, J)e Cofety ante i vol. 14. 

J have 
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K.tM> V. 

MA«KltSU.l 


Cafe 301* 
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AffitliviLs taktik 
btfore jl prtlbit 
who w«s a lolict- 
to( in the cuife, 
cannot be lead. 


The petition dif- 
;niiled, and the 
celts directed ta 
come out ol the 
foltCitoApoclHC 
who took the 
alhdtrita. 


Cafe 302* 


A ga trdian may 
be ap^inred, 
tho*nocaute It 
depending (i). 


Lord Hatdw t* 
exi i< III d hi> 
wiliuH that. «]{ 
n.irinyt-. weie 
b) publu itmn el' 
ktiut. onl). 



CASES At^ued and Determined ’ 

/ M 

Em fart* I have lately had a young gentleman and lady out of G/eu- 
BiacHEtt* cefierjbire^ whofe fortune was only 800/. to petition me for 
leave to marry, which was-putting themfelvcs to a very need- 
lefs charge, and therefore I mention tliis, to prevent, for the 
future, the trouble and expence to parties in fuch applications. 

The uncle, Mr. Robert Bircbelly appearing in court who is 
likewife the only acting executor under the will of the father, 
in which all his pcrfonal eftate is divided in equal ftiares between 
tlie two daughters and his wdfe, agreeing to accept of the guar- 
dianfliip at the defiro of the Infants his nieces, he w'as appointed 
accordingly, though no caufe was depending. 

And Lord Chancellor faid, after the order is drawn up, and 
he is properly guardian, it will be in his diferetion to approve or 
not of the match propofed, but would give no dircdlions himfelf 
on tins part of the petition. 


Cafe 303* ii-v petrte Catcoty November 1, 1754. 

S. C. ante I voT. HE petitioner, who was aJminiftrator of Tyrrely a 

edminiftra bankrupt; applies to the court for the bankrupt’s allow- 

eorofa bankrupt ancc, he having made a neat dividend of los. in the pound 

Intitled io the 

kankiupt't allowance, where he has dividrd ici. in the pound. 

Lord Chancellor OX aflignec, out of effetSls in his 
hands, fhould pay the allowance to the petitioner, at the rate of 
5 /. per cent, on the money got in, not exceeding tlie fum of 
200 /, 


Cafe 304. Maitland verfus Wilfony December 17, 1754. 


Lord Chancellor, 

A Bill was brought to impeach the defendant’s purchafe of 
an eftate that belonged to Mr. Hnf.cwood of IFoneJlerJIjirey 
andis direftedto for fraud and impofition, and infilling it fliould be confidcred 
&askd for an an- only as a moriiiage, the defendant not having paid near the 

fwer; the words . a ta » o t 

vritl> iihtrty to ValUC. 

Meett mult be „. . , , . . 

added, W prevcttt the eftabliming it as a good aniwer (1). 


The defendant pleaded the purchafe deed, the feveral fums 
which were the conlidcration, and, amoiigll the reft, a fum of 
4958/. odd moneVi really paid. < 

But then it was pleaded in fuch a manner, that it feems rather 
a recital of the purchafe deed j whereas it ought to have been 
pleaded din in£l and feparate from the recital, .md fliould have 
been gtverred by the plea, that theJaU/um tnenlhtied as the cot^- 
deration hi the deedy was really and bona fide paid. 


Th» 


(l) Scllon V. Le-v/ea, 3 V, IF. 239. Ceke v. Wilcaeksy Mof. 74 



in ^ Time Loisd Cimeellor 

This being a plea to the relief, and not to dte difcorcry, if I w. 

was to direct it Ihould ftand for an anfwcr, without the words, ' ***®*** 

with Hbefty to except, it would be eftabliOiing it as a good an- 
fwer, and therefore, to prevent this, it is neceflary thelc words 
ihould be added* 


Radford verfus Wilfotiy the fame Day, ^05* 

Lord Chancellor, 

I N the prefent cafe there is a plea put in of 1 purchafe for a Where the bill 
valuable confideration without n-'t^-e, cloathed with a pof- ]]r*an7fp«ki**" 
feflion of 40 years, (for the eftare «as boujzht lu 1714), and iaftanccs of na- 
all the equity fet up by tlie plaimilT, the illiic in tall, is, diat 
there was nc-ticc of the will under whicli the ellate-tail was apfendant, his 
create^!, and that there ought to have been a recovery fu ft ered denial of notice 
in the lord’s court by the tenant in tail,* the ancellor of the ** 

plaintiff, at the time the eftate in quellion was purchafed by the 
perfon under whom the defendant claims, and that a bare fur- 
reuder only is no bar. 

It has never been laid down, that a common recovery is ne¬ 
ceflary to bar an e'tate-tail in copyholds, and therefore 1 am of 
opinion, than an equhablc cftate-tail in a copyhold will be bar¬ 
red by a furrender in the lord’s rourt. 

Some judges who have fat here have been of opinion that an 
equitable eftate-rall at common law might be barred, even by a 
deed of bargain and fale inrolled {i} j but it has been held other- 
wife fince, and now a recovery is neceflary (2). 

Here the inftances of notice charged in the plaintiff’s bill are 
particular and fperial, to which the defendant has given no an- 
iwer, and therefore the pica mull be over-ruled, for a general 
denial of notice is not fuilicient, it mull be denied as fpecialiy, 
and particularly as it is charged (3.. 

(1)1 Vtrn. Beverky V. Bet'erley, z Vern, (2) Legatt v. Sttacll, 2 Vern. 55^ 

133. Hopkim y. Hopkvn,a 7 ite i vol. 5^1. (3) hWe Seubem/e v. Bail, 2 Vf 45©. 


verfus Taylor f the fame Daj, Cafe 305. 

T H E bills ftates a right in t!ie plaintiff to a quart in every Ageneraldcojar- 
four bufliels of corn, brought to the market at Brentford^ this**baTj^th« 
for toll, by virtue of a grant liovn King James the Firft, anil that, faftj a=t ilaced by 
in confideration f)f this, his ancellor built the market-place, and 
he is himfelf at a great cxpcnce in repairing it. 

And further flates, that the defendant, in order to incroach ti«natUw. *- 
upon this right, and prevent tl/i; corn being pitched in%he mar- Hid J 
ket as the grant dtre>^s, in combination with feveral farmers in 
the neighbouxliood, has cotitrived that fainples of corn fhoukl he 

brought 



$0 CASES Atigued md Bdmtdned 

» liroiight tol^ls houfi^ and fcung up tlierc^ where the perfona who 
have occafiott to buy, may come and deal by fample for whstt 
com they want, and mfifta that this is an tncroachment upon his 
fight, and de&audbg him of the toll, and therefore has Imiugfat 
his bill for a difcovery of thefe matters. 

The defendant demurred to the Inll, for diat it was a mere 
<}uefUon at law, and the matters of fafl fet forth by the com* 
plainant himfeif are infuiHcient for him to proceed upon, or to 
oblige the defendant to anfwer. 

JL^ao CHANcriLOR, 

Thiir is a cafe /tfru, and if die plaintiff is lord of the 
market, under a grant from the crown, he may bring an ac¬ 
tion at law (f}. 

Either the corn lodged at the defendant’s is liable to toll, or 
not liable, which may be determined upon an a£fion. 

If the defendant ffops the corn from being brought to market, 
it is a foreffalhng, and an indi^lment may be preferred againil 
him upon that account. 

So that, upon the circumftances of this cafe, there is no fort 
of equity ulnch will intitle this court to interpofe, and confe- 
quently the demurrer muff be allou cd. 

(l) F'/dr Jmu. 2 Vef. 4.I4. 


Cafe 307. 


Ex pat te Matthtvjs a Banhrupti Dicember 20, 17^4. 


Aperfmundera proved a debt under the commiflion in the right 

eom^ilionof J[yJ|l ofhiswite, amounting to 5000/. being her fortune un- 
^ marriage fcttlemcnt, and has alfo brought an a^ioii at 
Uie right ot hi, law in his own tight, for a debt due to him for goods fold and dc- 
wdir, snd yet l.verud 
hnnganaaion in 
fau own ngbt for 

e debt due to hunf.lt from the bankrupt (i). 


Tlie debt proved under the commifllon being fo large, prevent! 
the petitioner from having his ceitiiicatc. 

Lord Chakc eli or, 

The court uiidoubicdly will never fuffer a creditor to IpUt a de¬ 
mand, and prose part under the commiiTion, and profecute, at 
the fame time, abankiupt for the remainder at law. 

* C 7 J But this cafe is quite different i for here are two remedies and 
different rights, and, 1 ihould apprehend, he might even have 
done it, if the debts had been both in his own right. 

The prefent is the itrungeft inffance that can happen, the 
debt of 5000/, being fecured to the wife by a judgment before 
marriage, and wiU furs ive to her, if the huiband fhould die be¬ 
fore hn. 


it) ExptttteSerteriit «nte 1 vol 109, Expmtt Crtx/0z, i Bt*, Cha* B^.%70, 

Soppofe 



{n tht Time of totd Oumcdlor Hinowscis* 

Suppofe one debt hsd been due to Mr* Gary bj bondi en 4 
another upon an account current, and he had brott||ht a biu 
here for the account, and an adion at laMV' upon the btmd : thefe^ 
are two diftind things, and therefore the court wilt let him 
on, both in law and equity. 

If, indeed, he was to bnng a bill in equity for an account Cur¬ 
rent, and an aftion at law tor a particular ttm in that account, 
the court would in that cafe oblige the plaintiiF to make an 
cledion. ^ 

In cafes of bankruptcy the court may determine in a fummary 
way, and exercife a difcrettonary power; but notwithftanding 
this, they govern themfelves by way of analogy to the ufual and 
ordinary proceedings in the court of chancery: and as the fame 
rule would hold in the point of ele£);ion, if mr. Gary was carry* 
ing on a fuit by bill here for one demand, and by action at law 
for the other, I am of opinion, in this cafe likewife, he ought not 
to be refbained from his double remedy, and therefore the peti¬ 
tion mull be difmilled. 


Baldwin verfus Alachwn, January i8, 1754* 

A Supplemental bill brought againll a defendant, who was 
no party to the original hill, to anfwer the matters charged 
in the original bill. 

The defendant demurred ; and for caufe of demurrer Ihewed, 
that he was no party to the original bill, nor was any new matter 
pretended in the fupplcmental bill to be anfen fince the .filing of 
the original bill. 

The demurrer allowed by Lori Chaneellor (i). 

(l) VtJt hewtliinv. Maciworth, ante z rol. 4®* 



tbt iatier, SaA 
ihefiKOMiv 


Cafe 308* 




A 


TAB L E 

O F 

C|)e ^^tncipal ^latrersf. 


Abatement. 

A Plaintiff on the death of a defend¬ 
ant is not obliged to bring a bill of 
jevivor, but may file a new bill. Pa^e 

j{St> 

Account. See SDccrcc,, ^.iSer in 
Cbanc^rF, fl^efne JInfant, 

Cube0> of IBcbtbo;. 

A plea of a ftated account to all matters 
before accounted fur is bad ; it fhould a- 
ver, that it is jull and true to the bell 
of the defendant’s knowledge and be¬ 
lief. 70 

Where a bill not only impeaches an ac¬ 
count, but charges the plaintiff has no 
counterpart; if the defendant pleads 
a ftated account, he muft annex it to 
his anfwer. 303 


^bminiftratfoit ann l^mnfnfStato?. 
Vide Cjcecuto;, Spiritual Court, 
i99ar(|ialtin3 of HKTtto, See, ^ejet of 
Mitt. 

A bill brought by a creditor of an intef* 
tate for 100/. on note, charging that 


the adminiftratrix promifed to pay it 
as foon as (he could get in effeCls, to 
which Ihc pleaded the llalute of limi¬ 
tations, and that ftie made no promife 
to pay the note, too gmtra!: for jhe 
Jhould ha-ve ple^leJ Jb& made no p-omifs 
to pay out of ajfets. ?*> 

If the principal is barred, the intereft is 
fo likewife. yi 

Though the mother took out adminifira- 
tion during her daughter’s minority, 
yet the moment flie comes to the age of 
17, fhe is if/e fa^oadminiHratnXtind 
fo cooiidcred by reiatiun from the be¬ 
ginning. 4ia 

An adminiftrator dmanie minore cetate, is 
in general a competent wicnefs after 
the adminiHration is determined. 6o| 
A truAee is conlidered in this court as 
having no intereft at all, and is examin¬ 
ed by order every day; but an executor 
or adminiftrator in truft have been de¬ 
termined not to be capable of being 
examined ; the ground of this diftinc- 
tion is, that an executor is anfwerable 
for devaftavits, ^c. which may give an 
improper bias to his mind, and the 
polltbiiity of raal-adminiftraeion has 
induced this court to rejed him as a 
wiiaefs. 604 
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A* tadmialftrator durMnte mmre a^att 
eattnot (w, oor cm he be called to 
acceant but by the execator, and he 
la aot'anfwerabli; to any other perfoa 
Ibr whatever he may do daring hi* ad- 
tninillratioii. P<^r 604 

If an a^Uon at law iheald be brooght 
agatnfl: an execator* Atch tdminlftra- 
* tor may be iotrodaced aa a witnefa for 
r him* and if fo* it woald be hard to 
iky* be may not be examined in eqai* 
ty. 605 

He is very little more than a perfon ap¬ 
pointed ad etlhgeudum iena, or admi- 
nillrator pendent* htct who are always 
admitted as witneiles. thid. 

After fttch admiisiftrator has poilelled 
himfelf of edefls* if bronght before 
the court without the executor, he 
may demur for that caafe. 606 

The ^1 charged the adminidrator du- 
ranie minme artatt had not accounted, 
and delivered over the allets received 
to the executor, who, by her aniwer, 
inftead of infiding ihe had accounted, 
fubmitted to pay, thiamade her an 
incompetent mtnefa* 605 


9 Stott. 

Though an a£Uon be brought for ftveral 
demand*, and a judgment ibr one 
only, it it at much a judgment a* if 
xhiin had been a particular deterroin- 
ntion upon each. 627 


of fUstUamcnt. See Hefv at 
fbaiB. 

Enafiing words, if they take in the mif- 
chie^ lhall be extended for that pur- 
^ogh the preamble to the fia- 
not warrant it. *0$ 

Where imw aA of parliament ia made 
to alter the law, it i» the bufinef* of 
ludgej to mould their praAice, fo a* 
to fett4er k coofermobie to rite iegif- 
latefO. #07 

Eto kkahee of applying fhr an a£n of 
patUamentfhr the marriage of a yoibg 
lady, who Km a money jportioQ o 4 ly, 
^merely heoaufe Ihe la ad ftihnt p 13 
^e rraibii why fuch applicatlolMi Mtve 
been madil in refpeA to real eftatel it, 


that the right* of infants ihall not b« 
bound by any agreement in relation to 
it| unleft the hnlband Ihould have if- 
fue by that marriage. 613 

9htntfition. Vide AmtiofaSfois, 

•• hence. 

Ademptions are confined to fucb in- 
fiances where a tefiator applies a fom 
of money to the fame purpofe, for 
which he had befbre given the legacy. 

183 


^hhotofun. See ^tefenution to a 
Chotcb 0) Ctnqigt. 

An advowfon in grofs will not pafs by 
the word lands, but by the words te¬ 
nements and hereditaments it will. 460 
An advowfon in fee in grofs i* aiTvts 
by defeent, to fatisfy bond-creditors. 

46s 

A mortgagee mufi accept of a DRortga- 
gor’s nominee to an avoidance of an 
advowfon; for, in Head of bringing a 
bill of forecloAire, he ihould have 
prayed a fale of the advowfon. 559 


9 Slhahft 0 . See 4 >atb, Viil, 
Commitment. 

Where a bill is merely for a difeovery 
of a deed, or for producing it at law, 
no a&davic is necefiary; otherwife, 
where the plaintiff wants to change 
the jurildic^ion from a court of law 
to a court of equity. 132 

Affidavits taken before a perfon who i^aa 
a ibitcitor in the caufe cannot be read. 

8>3 

The petition difmiffed, and the cods di- 
teAed to come out of the folicitor's 
pocket WHO took the affidavits, jiied. 


Sgvetmtnt. See ^nfast, 

Aftieteu, ISlatol Cbihente, Apeti* 
Ach l^erfo;mtanct, IDetM «0h 
mr, 


In refpeA to a part performance of agite- 
ments. vide note 1,3 

Where an agreement has bHsen reduoMl 
ton eertaiatjr, and the fobfomoe of 
the ftatum «f frauds, com ^^ 
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with in the mattrial part* the forms 
have never been infilled upon. Page 

503. 

Where there is a complete agreement in 
, .writing, and a perfon «yho is a party, 
and knows the contents,' fubfjribes it 

'* as’a witncfs only, Ihe is bound by it, 
for it is a figning within the llatute. 

504 

Sgr^ment nnxier See 

rfage H&pocoge. 

Agreement See ^tatate 0 

of ^rauns ano )Sisr|urtes, 3igree- 
inent. 

H, in her life-time agreed with M. to 
convey to him her intereil in a life¬ 
hold eftate for 300/. to be paid at 
three inilalments, and two of too/, 
each were paid by M. accordingly, 
but before the third payment, an ac¬ 
cident happening which made the 
thing more valuable, and H. infilling 
on an advance, M. agreed to give 
140/. more, but H. dying foon af¬ 
ter nothing further was done, nor 
the conveyance executed : Lord Hard- 
•wide decreed tiie agreement to be 
carried into execution in favour of the 
adminiilrator of //. agaiiift M. and 
the heir at law of H. 1 

Delivery of poflelTion, or payment of 
money, is a part performance of an 
agreement not reduced into writing. 4 

Agreement, tohen to be petfo;.meb in 
iS)pec{e, ano tnbi^n not. See CH-itb) 
jSipcctScb fdcrfo^nuticc. 

In' genera], this cdiSrt will not entertain 
bill - for a fpecific performance of 
contrads for chattels, or which re¬ 
late to merchandize, but leave it to 
law, where tJie remedy is much more 
expeditious; b«:, in the prefent cafe, 
the agreement not being final, but to 
be made complete by lubfequent ads, 
a bill to carry it into execution will be 
allowed. 3B3 

The court ought to weigh with great 
nicety cafes of this kind, before they 
determine the bill proper, where it is 
a mere perfotial chattel. 385 

Every agreement ol this fort ought to be 
fair and juji in all its pAttr, 

^ OL. ill. 


or this court iwl -not decree a fpecific 
performance. Page 38$ 


Agreement on Carriage. See 
tlement after dl^arriagc. 


3 nnuitp. See iS^urplud under E-e- 

, gaepa ®outl)-f£a ^toeb, 

31ntcce(t of #ifct9. 

The plaintiff, intitled to an annuity of 
200/. a year for life, out nf .ir R, 
Z.*s efiate, being a priloner in the 
Fleet, fold to R. D.- th'te fourths of 
the annuity for iu;o/. and in tht 
deed there was a provilu, that if the 
plaintiff fliould at any time defire to 
purehafe back the laid three fourths, 
and give fix roemths notice in writing 
to R. D. his executors and* pay 
the 1050/. then R. D his exe urors, 
£ 9 ’c. fhould re-aflign to the plaintiff: 
at the time the parties met for the 
execution of the deed, R. O infilled 
upon an indorfement on the back 0$ 
it, and figned by the plaintjjf, that ilf 
the plaintiff fhould re-purchaie nr re¬ 
deem the three fourths ot the annuity, 
it iliould be upon payment of 1050/. 
and 75 1, and ail arre4r$: tiie plaintiff 
being in perfect health, and under 
the age of twenty-two years when he 
executed the a.'Iignment, brought his 
bill to be relieved, and that on pay¬ 
ment of what (hall be due for prin¬ 
cipal and intereil, the defendants may 
be decreed to re affign the annuity. 
“Lord Hard:vicke wds of opinion the 
plaintiff in this Cufe was intitled to a 
redemption, .and that the annuity he 
granted ought to be re-conveyed oa 
his payment of 1050/. with legal in- 
terell, to be computed from the ift cf 
y«»e, 1737. tha date of the deed, 
but direcled,.|^it any fuins were ad¬ 
vanced for the infurance of the plain¬ 
tiff’s life, they ihonid be added to ihe 
loooA and carry 5/. per lent. inte- 
r«li from the refpe&ive times of pay¬ 
ing the fame.” 278 

The court hath very prudently avouird 
Jawing down any general rule in cafes 
of this kind, ui yond which they wj^U 
not go, for icar the Lhemiils, for ex. 

3 B orbicaa. 
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©rbitaflt inlerell, fliouJd find out other , 
means to avoid the equity of this 
court. Page *79 

There is a (trong foundation to confider 
this as a loan, fOr moft of theie bar¬ 
gains are merely loans, but turned 
into this (bape to avoid the ftatute of 
ufury. ibid. 

There is little difference between the 
meaning of the word redemption and 
fepuyt-ha/c ; and in the indoiTement 
they are ufed promifcuoully, which 
fliews the parties themfelves confider* 
ed it as a power to redeem. 2So 

Thfre being no covenant to repay the j 
money, does not make it Icfs a mor:- I 
gage, for the Wetfo and moil copy- j 
hold mortgages have not this cove- j 
nant. ibid, i 

Lord Mardwieh was of opinion, that | 

the difference in the value of annui- ' 
ties for one’s own life, and that of j 
another, has been intirely caufed by i 
the dealers in tbefe annuities. 281 | 

The variation of the terms was taking , 
advantage of the plaintiff’s dillrefs, j 
and fo infeded the whole cafe, that j 
Lord Hardiakke determined the agree- j 
'fBcnt ought to be totally fetallde ibid, t 
Lady C. H, gave the refidue of her eltate 
in truft CO pay the produce thereof to 
Lady Dudley for life, for her feparate 
u!e, and after her death to her chil¬ 
dren, and appointed B. executor. I 
Lady Dudley wanting money, took up j 
120/. of B. and granted him an an- j 
nuity of 40/. during her life, and di- | 
reded B. to pay hiiqfelf out of the j 
produce of the refidue of Lady C. H.’s , 
eftate, by quarterly payments. i 

*• Lord Hardwicke faid, Lady Dudley \ 
might concrad to raife money by loan, 
but not by annuity, as it is too large 
an anticipation, and therefore (he was 
allowed to redeem the annuity from 
the beginning, though made irre¬ 
deemable, and the payments already 
made dir^ded to be applied in dif- 
charge.^ the intercftjfn the firft place, 
and .afterwards in finking the prin¬ 
cipal, .and the refidue to be paid*out 
of‘ih9 -produce of the tellatrix’s 
eilfajiv' 541 

Whjbfe ea annuity-is given to a relation 
and it has been paid for any 
Iftigth of .;years, without a dedudion 
^ (he land-tax, it will be pr(;fu}ned 


to have been fo paid by mutual con- 
fent, and the payer ii not intitled to 
be relieved. Pag* $73 

linftner. See Coftn, ^efenttant* 
Idleti, dBfcceptions, parliament- 
Pill amenbch, CommfQloit. 
3 ln;unft(on, IBult, SDenturrer. 

No defendant, by his anfwcr can affed 
the rights of other parties. 232 

The original bill brought for difeovery 
only, the amended bill prays relief; 
the anfwer to this is to be confidcred 
as a part of the anfwer to the original 
bill, as much as if ingrofl'ed in the 
fame parchment, and a part of the 
fame record. - 303 

A hufbind’s bringing a bill againlt a 
wife is admitting her to be a feme 
foie, and (he mutt put in her anfwer 
as fuch. • 47 S 

The court will not allow a defendant 10 
amend an anfwer by llriking out of 
it the admifiion of a fact, by which 
the plaintiff would be deprived of the 
benefit of this evidence, efpecully'as 
he does not fwear he was furprifed in¬ 
to It, or ill advifed in fetiing it forth. 

522 

The party is not bound by an admifiion 
of a confcqucnce in law, or a coiife- 
quence in equity, for the court is to 
judge of the law. 523 

^Uppcjtfonittent. 

As to apportioning rents, interell, and 
annuities, fee Pearly v. Smith. 260 

9 rbttrato; 0 . See Sboacb. 

To a bill brought againft an arbitratoli 
fecking a ddtovery of the grounds on 
which he made his award, be pleaded 
in bar, that he was not obliged to fee 
them forth: “ Lord thought 

it unreafonable he ihonld be put to 
fo much trouble and expence, and al¬ 
lowed the plea.” 644 

If tliere be a palpable miffaks or mif- 
calculation, the party aggrieved may 
bring his bill againll the party in wbofe 
favour the award is made to have It 
rectified, and not againlt the arbitrator. 

ibid. 
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See Ssreemetttd. ii^fe-' 

ciQcli ^ei;fo?tnanc«. 

T, W. the p)aiotiff’’s father, by articles 
before marriage bad the eftate in que- 
ilion limited to him for life, and af¬ 
ter his death to H. his intended wife 
for life, and after her death to the 
ufe of the heir male of T. tV. on the 
body of H. and by fettlement before 
marriage, declared to be in perform¬ 
ance of the articles, the premiiTes 
were conveyed exaftly in the fame 
manner. T. W. in his life-time bor¬ 
rowed of D. 300 /. and conveyed the 
ellate in quellion to her and her heirs, 
fubjeA to redemption ; and the re- 
prefentatives of D. in confideraiion of 
314/. paid to them by K. and T, IV. 
in confideration of 36 V. paid to him, 
conveyed the equity of redemption to 
K. who infilled he had no noticj? of 
the articles or fettlement til! after the 
death of T. W. and likewife on his 
being a purchafer for a valuable con- 
^deration. The plaintifF, the only 
fon of the marriage, infilled T. W~. 
was intended to be but tenant for 
life, with remainder to his li.-ll and 
other fons in tail; that he is a pur- 
chafer under the marriage-articles, 
which are to be confldered in the fame 
light as if they had been ftridlly car¬ 
ried into execution. “ Lord Hnrd- 
■.•yickn was inclined to think, that the 
limitation in a fettlement to IF. R. 
for life, an(J to the ufe of the heir 
male of his body, had created an ef- 
tatp tail in him, and that the plaintiff 
has not the legal title to this ellate : 
and if he had, was not inti tied to come 
into equity for deeds and writings, 
till he had ellablillied his tide firll at 
law, and therefore difmiffed the bill, 
fo far as it prays to fet afide the 
mortgage, but left him ^t liberty to 
redeem K, the alBgnee pf the mort¬ 
gage. ^ 291 

Where by articles gn ellate is tp be limit 
ed to A. for life, to his wife for life, 
remainder to the of the 'body of 
A. this is conlidered here as an ellate 
for life only in the father, and the i 
fettlement made after Ihail be redi- 
^ed by the article? before iparriage, 

>93 


But tbopgh it has . been done between 
parties to the articles and feitlenieni* 
and mere volunteers, yet not againff a 
purchafer, Pageag-^ 

The court will pot conilrne words which 
. make a legal eftate-tail to be carried 
into llrafl fettlement, except in the 
cafe where there are articles as well as 
a fettlement. 294 

Where there are two equities, he who 
has a fuperior equity lhali carry it; 
and as the fettlement here was before 
marriage, the defendant, as. a pur- 
ebafer, has a fuperior equity. 29^ 


See Cgcfuto?, MftztB mar* 
(bnllcb. , 

An alienation of affets by an executor is 
good at law, unlefs done collulively. 

, *37 

The court now make a complete decree 
in bills fur an account of affets, by 
giving the party his debt likewife. 

z 6 f 

A devifee of an annuity for life charged, 
on the perfunal ellate, where there is 
a deficiency of affets^ lhali abate in 
proportion with the other legatees; 
determined on the authority of Hahm 
verfus MeJlifotf before Sir Jofipk 7 «- 
kjU. 693 


bp 3Defcen;t, ttt tbe 
of the t^eir- 

Sir W. F, in his father*s life-time, in 
cmjidtratiim of a marriage before bnti^ 
and of 2COO /. portion, limits the 
ellates mentioned in the deed to the 
ufe of him and his wife, and their if- 
ftip; and covenanted, tyhhin 
months after his father’s death, to levy 
a fine, and fuffer' a ireovery for af* 
faring the premiffes to the ufes in the. 
releafe, with a power to revoke thofe* 
and create pew; ha accordingly did 
revoke them ; and on fuffering a re- 
poveryof thefe ellates, be conveyed to 
two perfons and their heirs the ellate 
to the qfe of hlmfelf for life; and then 
created a term of yoop yearf for raif- 
ing portions for daughters and youn- 
• , 3 U * ' gw 
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ipsr chil«iren, remainder to his 
iHe. fons in tail mafe^ remainder in 
fee to himfclf. The execptor of a 
Imnd-creditor of Sir F, brings a 
bill for an accitont of bis perfonal 
eftate, and if that falls (hort of fatis- 
fying the debts, prays that a fulhcient 
part of the real ellate may be fold: 
•* Lord Hardwaicke faid, the real cllare 
having never been aflels of Sir IF. P. 
the lands comprized in a- fettlement 
made after his marriage are not liable 
to his debts by fpccialty, for they are 
aoc rpecifick liens upon the efface.*’ 

Paof 631 


9ateC0 marlbMkb. anti fn tob't 07!irr 
IDcbts arc to be path. See ^pcci- 
tcb Hesactesi. 

il/. agreed to purchafe an eilnte of the 
plaintiffs for 1200/. but ai^d brfors he 
had paid the luhole purchafe money: 
M. by will, after giving 800/. legacy 
to his filler, devifes the ellate pur- 
ehafed, and all his perfonal efia'e to 
J, K. and makes him executor : J. K. 
commits a dtvaflavit of the perfonal, 
and dies, and the purchafed ellate de- 
feends on B. K. his fon. The court, 
to give the legatee a chance of being 
paid her legacy out of the perfonal 
ail'ets, diredls the plaintiff to take his 
fatislaclion upon the purthofed ellate 
for the remainder of the purchafe-mo- 
ney. 272 

Affecs defeended on the heir at law mull 
be applied to the payment of debts, 
before die lands can be charged which 
ntt/fe-ificaUj devijed. 5 j 6 

Attachment. See ^1}Uc^to^ 


Attojneg anb See ^o- 

littto}. 

A matter coming to the knowledjre of 
the party*'8 attorney, Gs’e. before the 
Cai^ ills heard, is notice to the party 

"V" , 35 - 

•'» coButry attorney afils by an 
^'^ttn caufes in this court, yetheis 
. f.-jbe iOtifidered as the Iblicitor iike- 
tj^, he tefides in the <^ui)> 



try; and what Is known to him is con* 
ftrndive notice to his clients. Page 37 
The wife an executrix of an attorney 
brought a bill for money due for btdi- 
nels'done by her hufband, as the ae~ 
"frndant’s attorney. A demurrer to the 
, relief, as a remedy, is at law under 
the llaiote of 2 Geo, 2, for the better 
regulation of attornies and folicicors. 
“ Lord Chancellor Hatdwkke allowed 
the demurrer.” 740 


Atoarb. See Atbtttato^. 

If arbitrators are millaken in a plain 
point of law, it is aground to fet afide 
an award ; otherwife, if it had been 
a doubtful one. ,|94 

An award being made by judges of the 
parlies own chufing is final, unlefs 
there is collufion, or grofs mi (behaviour 
in the arbitrators. 529 

A defendant is not obliged to fet out the 
account between him and the plaintiff*, 
after an award in his favour relating 
to that account; for a plea of an award 
is good, not only to the merits, but 
to the difeovery. 530 

Arbitrators are nor bound to give notice 
of the time they intend to meet, or the 
particular place where. ibid. 


l&uilmcnt. 

S IR John Harfop. in 1729, lodged jew¬ 
els for faft cuitody in the hands of 
Stamer a jeweller, inclofed in a paper 
that was leajed, and put in a bag, which 
was allb fealed wkh the plaintilf’s fcal, 
and depofited at Seamtr^s houfe ; and 
the fame day his clerk gave a receipt 
for them in thefe words; “ Which 
*' bag fo fealed I promife to take care 
**■ of for Sir yohn Heir/op, for my mafe 
" ter yamts SramerP* (figrted) Mi' 
cbael Hull: and in the receipt all the 
jewels were fpecified. In February, 
J735, Stamer' broke both the feals, 
took out the jewels,- and carried them 
to Mr. HoarPi, the banker’s Ihop, and 
borrowed 300 J. of the defenOani; de¬ 
pofited the jewels as his x>wn proper 
goods, and as a fieurity for the 30b/. 
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and fwt h!s promtdbrf note for the 
fame fam: on Mr. Hsart't refnfing to 
deliver the jewels to Sir John Hartop, 
he brought an a£lion of trover and 
converilon againft him: and the jury 
having a doubt whether th: defend¬ 
ant was guilty of a converfion, or not, 
they referred it to the opinion of the 
court of King's Bench, by finding a 
fpeciat verdid, who this day gave 
judgment for the plaintiff onanimnuf- 

Jy. ^ 

Sir J. H*6 delivery of the jewels to iVa- 
mert is a bare naked hathnent of them 
for the uie of the bailor. 46 

Thedifference between bailingand pledge 
ing of goods is, that a pawnee bath a 
fpecial property, and a bailee the cuf- 
tody only. ibid, 

SeamerU breaking the feal, and taking 
the jewels out, and difpofing of them, 
made.him a trefpaffer to Sir J. H. ibid. 

The prefent cafe falls within the rule laid 
down by Lord Coke, that where J, 
leaves a chefi locked with B. and tak* 
eth away the key, there Jl. does not 
incrufi B, with the goods ; but it is a 
depofit for the fife cuftody only. 47 

No inllaiice where a depofition made by a 
mere polTcfibr of goods hath been held 
to change the property of the owner, 
where they have marks by which they 
may be known. * 57 

^attU listen. 

Bank notes cannot be confidered as a 
fecurity for money, but according to 
common ufage, which regards them 
always as calh. 232 

iSBanlicapt See i&ettlenient before 
C]c-:imfnatton of suit- 
Qcffe#, iSccctUr, Mutual Crcoit. 

Whether a joint cftate tail can be con¬ 
veyed by commiffioners in a bankrupt¬ 
cy by flat. c. 19. note i, 37S 

It is not ufua hfc ^inp a bill againit a 
perfon for received of a bank¬ 

rupt fince^P bankruptcy, when you 
* may recot^ at law, provided you can 
prove the perfon who received the mo¬ 
ney of the bankrupt had nouceof his 
bankruptcy, and an aSSon of irex’rr 
is the proper one for this mouey, 401 


A commiffion of bankruptcy cannot f«. 
perlede a decree for a receiver, which 
is a dilcretionary power exercifed by 
this court with as great utility as any 
fort of authority that belongs to them, 
and is provifional only,«an« does not 
affe£l the right oi parties. Pa^e 564 
A debtor to a bankrupt's eftate, payiiig 
the debt to one afligoee is not a djf> 
charge; he fhould have taken are-, 
ceipt likewife from the co-afiigaee| 
otherwile as to an executor, becauio 
they have each a power over the teila- 
tor’s whole efiate and confidered as 
dilUncf perfons. 69J 

The adminillrator of a bankrupt intitled 
" to the bankrupt's allowance, where 
he has divided tor. in the pound. 814 

^arsaine Catching. See Jlnfant, 
bargain anh &ale. See feoffment, 

l^aron. anh ^ente. See Snfhser, 

3 Doh>cr, tl^oRcp, flioloerj #Oftfon, 
S>picitual (Court, IBecobery, Car¬ 
riage, Cenn fo; ^ear0, l&ebocatioit' 
of a SLlill, Ceitant bp the dLuneCp^ 
jFine. i^cparate fil^aiittenance, Cbo« 
(eo fit Hifrion, ejceat IRegne, 

^arapbcrnalta, i^cttieinciit before 
il^arn'agc, ilronbon. 

A legacy of ;oo/. given under the will 
of 10 5 . before her marriage with 
the plaintiff, who though be had re¬ 
ceived zoool. from other part of his, 
wife’s. fortune, rcfufed to make any 
provifion for his wife, whereupon the 
executor of A. would not pay the le¬ 
gacy ; and the hufband in 1734 bring¬ 
ing a bill for it, the court referred ic 
to a mafter to receive propofals from 
the huiband for a provifion for the 
wife, and on acertifitaie he never had 
made any propofals, the court direct¬ 
ed the ;oo'f. to be laid out in South fea 
annuities for the benefit of the hufband 
and wife. ' 40 

The hufband being dead, his executor.in- 
fiiled the property veiled in him, apd 
that he was intitled 'to the princi|KiI, 
and to the dividends of the annuittes 
amounting to \%%l, j d, “ Lord 
Chancellor of opinion, that fij much 
3 B 3 of 
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tf the former orrery as directed the 
«rpayment of the fern of 122 A 15 r. j J. 
to the executor of the burhandy mail 
Be difchar^dy and the fame ought to 
, be'paid to the petitioner.” Page zo 

Had the legacy been the only portion 
of the wlf'e. the hulband would have 
been intitled to the intereft for the 
maintenance. % ibiJ, 

Where a hulband fecovers a judgment 
for the wife’s debt, and dies before 
execution, ihe is idtitledy and not his 
executor. 21 

Where a hufband has received a great 
part of a wiie’s portion, and refufes to 
make a fettlement, the court will not 
only Hop the payment of the rclidue 
of her fortune to him, but will pre¬ 
vent his lereiving the interell of that 
refidue, that it may accumulate tor 
her benefit. ihn^ 

A man cannot make a grant to his wife 
in his life-time, being contrary to 
law, nor will this coui c futfer her to 
have the whole of his eiiate whilti 
living. 72 

Where an eftate is given to a hufb-md for 
the livelihood of the wife, he may be 
confidered as a trultee for her leparate 
ufe. 399 

To make a feparate trull, technical words 
are not nccefT.iry. 

No cafe where it has been held, that a 
mere voluntary prcmil'e cf a hulband 
to a wife, anvi executoiy only fhall 
be carried into execution by this 
court. 400 

The wife taking out of the eftate only an 
excrefetnt intercll for a time does not 
overturn a will. 437 

Where a hulband dies before headmini- 
Hers to his wife’s perfonai ellate, it 
llialJ not go to her ntfxt of kin, but 
■ to his reprcientaiive. 526 


®!U. See ^nfli^ery IRcpltcatfon, iDc- 

fenbaut, IDtcm, 

^tccunti Co&s, 0attv, i^tit of 
sl^efne Sfabibit, 

Sifeto, iS0ii\cs, 
/0^Ai|imton, |^?echn»3tmic. 

1^ a bill prays relief as well as dif- 
ah alBduvit mull be annexed 
at.the plpii.iiiA' has ntM the deeds in 
Ids culled,/. [ ly 


Three creditors who were within tlld 
terms of a trull created by a will for 
the payment of debts, bring a bill to 
carry the trulls of a will into execu¬ 
tion; the reft of the creditors brought 
a fecond bill for the fame purpofe, 
and obtained an order at the Rol/st 
that both bills might be referred to a 
Maftcr to certify which would be moll 
for the creditors’ benefit. Mr. Baron 
C/tzri difeharged the order; being of 
opinion it has never been reduced to a 
general rule, that one bill Ihould be 
depending only where a ndmh^r of 
creditors are concerned. Pageboz 

The defendant being a prifoner in lo/vf 
gaol, and the demand fo trilling it 
would not bear the expence of re¬ 
moving him by habeas corpus to the 
Fket. it was moved, to fave this ex- 
pence, that for want of appearance 
the bill might be taken roafejjo i 
the c.xiri refufed to do it in thia ium- 
mary way. 690 

aincnutb. See, iBill, 31 nfiner, 
IBulc. 

After a caufe is f<?t down you can only 
amend by making parties, and cannot 
introduce new charges, or put a ma¬ 
terial fail in ilTue which was not lo 
in the caufe before, but Ihould have 
preferred a fuppicmental bill in this 
refped. • 370 

The couh has rather gone too far in at-' 
lowing the amendment of bills on an- 
fwers being reported infulhclent. 512 
A plaintilFby a falle fttggeliion, that the 
cauje ivas at ’Jfue only, when it w.is in 
the Chancellor’s paper for bearing, 
obt.iined an older at the Rolls for li¬ 
berty to amend his bill ; the order 
was difeharged, and the caufe put off 
till next term on paying the cods of 
the day, tli/.t the plaintilf may h.nve 
an opportunity of amending bis bill. 

S «3 

^tU of 3inter^elHicr. 

An executor as he is in aufer droit, po- 
lefs he has proved, his teftator’s will, 
is npt intitled to bring a bill of inter¬ 
pleader til), as ftandmg in his plixu!, 
he has made hiinlelf a debtor. 6c)i 


3 
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Supplemental* SeeH^fll, iftuie, 
^attien, Hi^iU amentitp. 

Where full -direAions have not been 
given, a fappleinental bill may be 
brought in aid of. a decree of this 
court. . ^ Pagf 133 

The fopplemental and the original ought 
to be coniidered as one bill, and con- 
nedied together. ibid. 

CtofP See Co(l0* 

A crofs bill is a defence, and foconnedi- 
ed with the original^ they are always 
confidered but as one caufe. 812 


llBiU Of iRcbicto. 

Lord Bacon's rules in refpedl to bills of 
review having never been departed 
from fince the making of them, .the 
court was of opinion that the parties 
who now applied for leave to bring 
fueh a bill, had not brought them- 
felves within thofe rules, and diAniin-^d 
the petition. 26 

'll is lulHcient to intitle a party to a bill 
of review, if the new proof did pot 
come to his knowledge till after pub¬ 
lication, or when by the rules 0/ the 
court he could not make ufe of it. 3 5 
Where the perlbns. under whom the pe¬ 
titioners for the bill of review claim, 
were fully acquainted with the matter 
now complained of 35 years ago, luch 
an eHuxion of time and knowledge of 
the anceftor of the whole tranlaciion 
will have great weight with the court 
on Aich applications. 38 

The granting fuch a petition at this dif- 
tance of time would be a very great 
kardlhip on the defendants in the crofs 
bill, who may be deprived of lome ; 
circumftances, and may have loil pa- i 
pers they might have availed them- j 
felves of when the matter was recent. 

59 

The order of difmidion was appealed 
from to the Houfe of Lords, and after 
a hearing of three days affirmed, ibid. 
After the aft for making procefs in Courts 
of equity eifedlual again!! perfons who 
abfeond, there was a doubt whether it 
extended to. bills of review •, but it is 


now fettled that It does, and therefore 
the plaintilF muft have recourfe to the 
ordinary remedy. , Pa^e 690 

iBiil of UieiilfOf. See Co00« 

A defendant cannot revivebut in one m- 
ftance, and that is after a decree toac* 
count, becaufe in tbat'eafe he is con- 
fidcred as an'ailorj for till the ac¬ 
count is taken, it is not known on 
which fide the balance lies. 691 
On the circmnftances of this cafe, tho* 
the plhintilFdied before the cofts were 
taxed, yet the defendant may revive 
for thole cofts. ii i 2 


See Cftatc fo; S<i'fe, 

ll3onb 0; £>Mtgati'oit. See ^0^ 
gage, f99i0atie, I[>eeli 0 ioft Of 
concealed, Commiirarp, fdetiafttr, 
parties. 

ff. and IP", were princip.a]s in a bond, anti 
E, a fiircty only ; the obligee agrees 
with FI, to take fdh* notes drawn 
by different perfons, and payable ac 
future days, in lieu of the bond, but 
compelled H. to fign an agreement in 
his own name, and in the names of 
AT", and E. to pay the deficiency, if the 
notes ihould not produce the whole 
principal and intereft on the bond : 
before the notes became due, ff. and 
were bankrupts ; the obligee hav¬ 
ing leceived only 500/. on the notes, 
bnngs his bill for the refidue of the 
principal and intereft againft E. as aco- 
obligor. “Lord Har.hvicke had foma 
doubt atfirft, but, on all the circum- 
ftanc-s of this cafe, declared himlclf 
fully fdtisfied that the plaintiff was not 
intiCicd to relief againft E. 91 

The court will not determine bonds to be 
voluntary if they do not exadly tally 
with the fum given for them ; but if 
the contrac^t was fairly entered into, 
without any circumftance of fraud, it 
has been held to be made for a valu¬ 
able confideration. ^ ^81 

If an obligee will put in a bad anfwer* 
and infift on more than is really due, 
he (hail lole his cofts here, though in- 
titled to them at law. ' ;cf 
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lErooite. 

A library of books will not pafs as far> 
niturf. 

A halbard devifed his library of books 
to A. except ten books fuch as his wife 
fiiould chufe, and made her exei'utrix; 
held (he was not excluded from the 
furplui. 229 

The flrong reafon which d^re^fed the 
court in 'he determination of that cafe 
was, that there was no beqaell of the 
books to the wife^ but the whole to 
another. ibid. 


The ftatute of ijac.t. f. 21. againft 
brokers being cf great confequence 
to the trade of the city of I^ondoti ; 
the court of King’s Bench declined 
giving any opinion on the conftruc* 
tion of it, as the cafe of Hariop and 
hoare did not make it necefLtry for 
them to do it. 53 

# 

See Heafe. 

Where a perfon on a building leafe co¬ 
venants to nevv’-biiild the brick mef- 
fuagps on the premilfes, the rebu'id- 
ing the fame, and repairing others, is 
not fuiiivient to anlwer the covenant, 
but me ieil'ce mutt rebuild the whole. 

512 

Ipulling down the fore and back front of 
houies and rebuilding them, is not 
equivalent to houfes en;ircly new 
built, tor they veiy otien dropdown 
atterwai’ds. gijj. 

Up on a covenant to build, the lefiiO's 
are di'iirly iir.i.led to come intp this 
court tor a ipecifivk perfoiman e, 
oth.erwiie on a cokenaiit to repair. 5 15 
The exciuoing a member of the commit¬ 
tee of'5«cy lands from being a buyer 
rris a good 1 ole, as it prevents 

5*6 

Thf court inflead of ^decreeing a fpeci- 
J%k peiformahee of the cuvenanu in 
^4% ieafe, I hofe to give relict by way 
f of ihqi;i'y ol damages betore a juryj 
amd dll eturo an iifue accordingly. 517 


Sir f. C. lets a building lea& of 6 % years 
of a houfe in Lincoln*s-ingfeldj to 
who afiigns over the feafe to the plain-* 
tiff for the remainder of the term ; he 
rebuilds the houfe, and lays out 5000/. 
for that purpofe, and pays the referv- 
ed rent of 40/. to Sir y. C. till he 
diecT-.-on his death the defendant be> 
came intitird as firll remainder-man in 
tail; for fix years he thought proper 
to receive the rent, and then brings 
an ejefimeniL, and recovers at law for 
want of the ufual covenants in the 
building leafe ; the plaintiff brought 
hi', bill tor an injpnclion, and to be 
quieted in the pofielTiori: “ Lor J ^iarJ- 
•u'ich dircdled a new leafe to be exe- 
cu'e-.i, with proper covenants, and the 
plaintiff to' hold the premififes for the 
remainder of the term.” Pa^e 6^z 


Canon0. See matH* 

Cafe. See Cflatcs in 5Pce<taii, 
jufige. 

T he anonymous cafe in 1 105. 

is a note of a cafe only, and im- 
perfe^. 129 

Lord Keeper tfri^^hds, reafoning in Watte 
verlus KtUas, 1 P. U'ms. 60. was too 
large, owing to his being then new in 
the court, and purfuing the maxims 
of law too far. as to the confideration 
of blood to raife a ute, 189 

DiHums in reports are not greatly to be 
relied on, without the ilate of the 
. cafe. 329 

Repmts in Chanctry in hnrd NottinghamV 
time is a book of no auihority. 334 

CertiOjatL See EEltit. 

Cbarfti* anb Charitable Mtcu. See 
B>tatutc or iPrause anb ideriarie0> 
iUiuti)?, t^ofpitdl^ Club, i^tatute’ 
pir i^;>c;tmain. 

The juriffiftioji cf fh*s rou-t over chart-, 
tics dvcs not extend to luch, whet;e 

local 
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> Iocs] vifiton afe appointed, for if tliere 
Is a private vilitor, then he and his 
lieirs have a right. Pagt i o8 

Cl)atter«pavte» 

Tjhe ptaintilFin a charter-party is right 
in faing on the whole penalty, though 
only a part of it remained due; but 
on offering to pay principal, inierell 
and coftsy the defendant at law may 
be relieved in this court. 55; 

Cbilbten. See ^father anb 

iS^itintenance. 

A father muft be prefumed to make fuch 
provifions as will anfwer the purpoie 
of children, and their advancement in 
the world ; and the will ought to be 
fo conftrued as to carry the intention 
of the parent into execution. 619 

Cbofes in 3 fti'on. 

in aRion are not liable to an exe¬ 
cution ; but the creditor may either 
compel fatisfaflion, by feizing the per- 
foo, or, where that cannot be taken, 
by proceeding to an outlawry, and 
takingthe lands as well as efic^ by a 
capias utlagatum. 356 

Frequently determined, that a hulband 
may affign a wife’s ib-'fe in aSioa for 
a valuable coniiderasion. 533 

yhe hufband’s death makes no alteration 
. but mud dand in the fame right as it 
did at the death of the wife’s father ; 
for the intered of the wife, huflsand 
imd children were then fixed. iblJ. 
Bill by hufband and wife for a demand 
'in-hcr right; the hufband dies; it is 
in the nature of a chaje in aRioa, and 
furvives to her, and the caufe docs 
pot abate. ' 726 

cniH fkm. 

Executor and refiduary legatee in oqr 
law is, what the civil law calls univer- 
fal heirs^ and the fjders bring fo made, 
would have been iniitlrd t j prove the 
will, if no executor had been appoint- 


Harret tefiamenterbtt is, ■ as ^ goods the 
term in the civil law; and extetaer is 
a barbarous expreiSon, unknown toi 
that law. ‘ Page 301 

Before the Nevells, the father took all 
the chijd’s fortune, the mother none $ 
the grandfather of the cjhild, if nai 
grandchildren, took the whole, vi%» 
the paternal grandfather. 764 

The Novells were never admitted intirO- 
ly in any part of Emope, but all follow 
foine ufages of their own. ibid. 

The 118th Novell, c. 2. lets in the bro¬ 
thers and fill-, rs, with the father anti 
mother, excluding the grandfather* 
for by afeending higher, it would ad¬ 
mit fuch a number of perfons, as muft 
exclude brothers and fillers. ' ibid. 

Cianbeftine Carriage. See 
Uck^ncotibentence, Conbitlon, 


Clerk in Court. See ibijt 0 } 
Clerks. 

^f;c 03 Clerks fnCkanctrF* 

gA fix clerk is not obliged to deliver pa¬ 
pers to the plainiifftill his fees are paid* 
though the plaintiff had paid his foU- 
ciior, who fatisfied the clerk in court 
his whole bill. 727 


Club. 

A voluntary fociety, entered into wFtk 
an intention to provide* by a weekly 
fubfeription, for fuch of the members, 
as fhould become neceffitous, and their 
widows, is in the nature only of a 
private charity, and not necef&ry the 
Attorney General ihould be a party. 

*77 


Coblcll. See eztill, )glubUcat(«i ftf 
a cailt, C;aniitbilbteii. 

The addition of a codicil is a republica- 
tion of a will. 180 
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^ Ccht. See ^emt4 

Where current coip is citrious, and kept 
wkb medalsi it will pafs as Tuch. Page 

i02 

College, itnh SDean ant) Chaptet 
Heafea. SeeHcafea, 4Ef0to^ 

i n the ca^ of leafcs from colleges and 
ecclehallical bodies, if the lefiee in the 
new, takes in the right of him who 
was the owner of the old, he mufl; 
take fubjed to all the equity to which 
tb« original leafe was liable. 5 
TKcre are no particular words required 
in a donation to a college to creme a 
viiitor, it is AiiHcient if the intention 
of the founder appears, who fliould be 
trQtor, and technical words are not 
necedary. 662 

ColU'ert* 

A fire engine fet up for the benefit of a 
colliery by a tenant for life, ihall be 
confidered as part of his perfonal efiate, 
and go to the executor for the increafe 
of aiiets in favour of creditors., 13 


See <E]cccttto;, Spin'* 

tusl Court. 

The plaintiffs were two foreties with Mrs. 
HuJjon in an adminillration bond to 
the commiffary of York, who exhibited 
an inventory there of the tefiator’s ef- 
feris; the defendant l^cnfm being a 
Creditor by bond of the inteffate, in 
the penalty of 6eo/. brought his ac¬ 
tion" againft the adminillratrix, who 
pleaded fhe had no affets ultra 54/. 
£ehJoH, not fatiified with the inien- 
loiy, procuifd the commiffury toaflign 
to himV the adminiiiiation bond, and 
brought three atlionson it, one againll 
her, and one againll each of the fare- 
ties, and afilgned for breach of the 
bond, that Mrs. Huitfm had not ex- 
lfih^ed.a true inventory j no defence, 
' judgment by dtfauit. “ The ad- 
iwiniriratrix, and the fareties, tire 
bosud by the verdldt, nnd it is no ex- 


enfe it was without defence, fofftat 
fpeaks a confeioufoefs (he had none; 
and the court ordered the vcrdi£t 
ihould Hand as a fecurity for fo much 
as the account to be taken by the in¬ 
ventory Ihould fall Ihort to fatisfy Mr. 
Bettfon'% principal and intereft on the 
bond.” Page 248 

The commiflary, who is the obligee of 
the bond, may aflign a breach iit not 
delivering a perfeft inventory, and 
even without a citation, and there 
muft have been judgment for the or> 
dinar/. 252 


CommiiSan. See f^iartp. 

Though the intereft of one party is lucre 
inconfiderable than the intereft of art- 
other, yet they fliall bear equally the 
expence of a commilfion for fettling 
boundaries, and leparating freehold 
and copyhold. 83 

The regiller certifying that there are 
precedents of anfwers returned upon 
acommilCon out of the country, which 
have not been figned by the party ; 
“ Lord Harelivicke would not fupprefs 
S the anfwer for want of it, but faid he 
would confider of a rulp to make the 
proceedings in this matter unfform for 
the future.” 439 

The old rule of the court, before the fta- 
tute for amendment of the law, was, 
to fend the tenor of the bill to the 
commifiiuncrs; but this was done lb 
loofely in the office, that it did not 
I anfwer the *-:>d of ailifting them in 
I framing the anfwer, and therefore the 
a£t took away the prafiice of fending 
with the commifiion tenorem billow. 

- 440 

If a comminirtn be taken oat in the va¬ 
cation. and has not a certain return, it 
does not expire the firft day of the fol¬ 
lowing term, but may be continued 
in execution the whole of the next 
term, to the laft return. 593 

After the depofitions have been leen un¬ 
der a former conimiffion, ihe court 
will not fuiFer additional interrogato¬ 
ries to be exhibited under a new one, 
but confiied the defendant to the 
proving exhibits, and ctofs-examining 
a perlon already examined for the 

plaintiftj 
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bat not to examine any new 
' witnefles. Poge 594 

A plaintiff may ferve any two of the 
defendant’s comtniffioners with notice 
of the execution of the commiffion, and 
is not tied down to thofc only as the 
defendant fhould chufe. 633 

Commfttftent* 

In all cafes of commitment there mull be 
an affidavit of fervice. 619 

Committee. See f^anaticb. 

Common lRecobcri». See IRccobcrp, 
Cilatce in ^ee>tail, ipfne, ;^eoff» 
ment, cao;bs. 


The plain intent of mukiag PtHer/ Di/r- 
tenant for 99 years only, was to 
prevent him ai^i his ion ffom barring 
the eftates in remainder, without the 
joining of the truftees. *3^ 

Thtf word /««, though ;more properly 
applied to a term mr years^ yet may 
mean an edate for life. 137 

An infant on whom a truft is de&ended 
may, under an order of this'eouft, 
convey by a common r^overy. 5^9 

CompolXcioiit 

If there be an agreement to pay the coqi' 
pounded fum at a day certain, and the 
perfon fails, he muft pay.the wholO 
debt to the creditor, for this court will 
not relieve, j8| 


By a fetrlement made .before the mar¬ 
riage of Dormer, the father, af¬ 
ter limiting an cllate to his fon, and 
the heirs o^is body, limits it, in de¬ 
fault of fuch iflue, to the ufe of Ro» 
hn t Dormer for 99 years, if lie fo long 
live, and after his death, or other 
fooner determination of the eflate fo 
limited to him, to truftees and their 
heirs during the life of Robert Detmer, jf 
upon trull to preferve the contingent 
tiles therein after limited from being 
defeated ; ,'ind after the end of the faui 
term, to the ufe of the firft and ev'cry 
other fon of the faid Robert Dormer .n 
tail male, with feveral o^her remain¬ 
ders, and the lall to Eu/ebe Dormer, 
the father of the lelTor of the plaintiff, 
in the fame words as the limitation to 
ttobiit Dormer, ^ 135 

Robeit Dormer had one fon, Flectuuo^, 
and when he came of age, they levied 
a fine to make a tenant to the pra;cipe, 
«nd fuffered a recovery, in which Fleet- ; 
•wW was the vouchee; all the judges j 
were unanimoufly of opinion, that the i 
fine and recovery fuffered by Robert { 
Dormer, and his fons, when he came 
of age, were no bar; for a good ellate 
being veiled in the truftees curing the 
life of Robert Dormer 'he and his fons 
could not by any acl defeat the re¬ 
mainder men, without the confent and 
joining of the truftees, during the life 
of Robert Dormer, as the freehold was 
iu them. ibiJ. - 


Comfofftton IReal. See Ci'tbe 0 , 
iil^obua. 

Real compofition does not mean a fccii- 
rity for the payment of the ’compofi¬ 
tion, but land i'ubftiiuted in lieu oC 
tithes. £09 


Concealment, Cobi'n, ColluCons Sea 
iftaub. 


Conbltfon. See 3DcWfe, a fobdivl* 
fion under £ 23 ( 11 , iS^avn'age, iRe* 

ftvatitt on ^^artinge. :^o)feftare« 


The daughter, after the death Of the 
mother, married the plaintiff, without 
the confent of the truftees, aTad died 
foot! afterwards ; but before her death, 
the truftees declared their confent and . 
approbation in writing: the hufbaud 
brought his bill for an account of the 
peHonal eftate, and that it might be 
applied in payment of the 800/. and 
fo much of the arrears of the annuity 
of 30/, as was due to the daughter 
befote the marriage, and if .perftaial 
not fufficient, the real eftate may be 
fold for that purpofe: the Mnfter of 
the Roils, as the perfonal was not fuf- 
fictent, decreed the rral eftaCe to be 
fold for the payment of the ii^acy, 
and arrears of the annuity: on ap- 
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peal tbe Lord Cbaneellor, be di- 
rej^d tbe plain tiif Ibd^ld be paid the ar> 
rei^ of the %ol. pn rata^ tUI the mar¬ 
riage ; and in cafe the perfonal eRate 
ibould be exhaulted by payment of 
debts and legacies, that he ihould 
fiand in the place of fnch creditors, 
pro tanio, as have received fatis- 
faflion, and fo much'of tbe real eftate 
, to be fold, as will pay tbe 800/. and 
, arrears of the annuity. 330 

The confent of the truRees after the 
marriage immaterial; for no fobfe- 
cjoent approbation ^could amount so a 
performance of the condition, or dif- 
' peak with a breach of it. 331 

It has long been the do£irineof this court, 
that where a perfonal legacy is given 
to a child, on condition of marrying 
with confent, that this Is not a condi¬ 
tion annexed to the legacy, but a de¬ 
claration of the teftaior m terrorrm 
only. 

The marrying without confent is not 
coniidered, in the eccleliallical court 
as a breach of the condition, though 
the legacy is affaaliy given over; but 
that rule has not been carried fo far 
in this court. 332 

Neitherthecivil or ecclefiaflical 1;^ make 
any diftinftion between conditions pre- 
' cedent or fubirquent, but in both cafes 
the condition is void. Hid. 

Where the condition is precedent, in 
our law, the legatary takes nothing 
, till the condition is performed; bat 
where it is fubirquent, he has a right, 
and the court will decree him the le¬ 
gacy ; but then this diRVrence only 
holds, where the legacy is a charge 
on the real alTets. Hid. 

If it bad bien a legacy originally charged 
op (he land, itie plaintift' could not 
have compelled tbe trullees to raife it 
after a breach of the condition ; for 
]being a charge upon land, it follows 
, theiuleof the common law. 333 
This being a good condbion, it cannot 
be in law defeated ; and if there is a 
as law will not, equity 

' $34 

is coniidered as a charge 
on the lands, it mull have 
fiame confi jerailon as a deviie of 
woh|^ haye; and there nothing 
be clearer than that the legacy 


could not be railed, becaule nothing 
veAed before the condition performed. 

334 

A material difference between a condi¬ 
tion, that the legatary ihall not mar¬ 
ry without confent, and where it is, 
that Ihe Ihall not marry againA coq- 
fent. 335 

Though the annuity was not exprefsly 
given for the daughter’s maintenance, 
yet it muA' be underAood fo, and falls 
within tbe cafe of Haj verfus Palmer, 

336 

Conbitton fabfeqnent. See Iftcftrafnt 
of ^^arriage- 

Conftruitton. See 4 S)i:poStfon of 
MO|b0. 

Contempt. See i^ubpoena, IRcleafe 
of Crro;o, 3 lniunSfon. 

A general order of reAridion aAefls 
every body; and whoeverIhouid marry 
an infant afterwards, incurs a con¬ 
tempt of the court. 306 

Contingent S^egaep. See Mainte¬ 
nance, (flianbcbllbren, 3 lntetc(l;, 

The court will not direft the intercA of 
a contingent legacy to be applied for 
the child’s maintenance, unlefs from 
the poverty of his parent he is in dan¬ 
ger of perilling for want. 60 

Contingent IBemalnbec- See Copp- 
holb, Cni&cra to p;efe;be Contln* 
gent iScniainbcre, ul^oninion Ifteco* 
betv, Jlmpllcatlon. 

That a remainderis contingent when un¬ 
certain whether it would take efietlor 
not, is by no means the true legal de¬ 
finition of it; for if an cAate be li¬ 
mited to A. for life, remainder to B. 
and the heirs of his body, this is a 
veAed remainder, notwithltanding B, 
may die without heirs of his body be¬ 
fore the death of A. and the remainder 
never take efiVft in pol^fiion. 138 

All con.ingent remainders may be re¬ 
duced to two heads | firll, where a re¬ 
mainder is limited to a perioo not in 

b«inga 
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being, tnd who may never exift ; fe- 
condty, where a remainder depends 
upon a contingency collateral to the 
coniinuance of the particular eftate. 

Page 139 

B. devifes that his wife Ihall have for her 
life his new built houfe in St. James'i 
park, with, Sfc, thereunto belonging, 
but on this exprefs condition, that if 
(he (hail marry again, then that the 
houfe^ ^e. (hall go forthwith to bis 
elJeJl /on and his iffue, and if all his 
i/Tue male (hall die, then to his eldeil 
daughter and her ilTue; and then 
fays, if I leave no lawful ilTue, to 
Charles Herbert^ and if he die without 
ifl’oe, then to, isfc. ** Lord Hardnuicke 
was of opinion this is not a vefted re¬ 
mainder in the eldeft fon, but a con¬ 
tingent one, and to take effeft on the 
‘ wile of the teftator marrying again.” 

2S4 

A. devifed his eftate to his fon in tail, 
remainder to B. for life, on condition 
he changed his name to Strouii, and if 
he did nut, gave it over to D. The 
fon died without ilTue, B. performed 
therondiiion and died: *‘The Judges 
of the King’s Bench were of opinion 
and confirmed by the Houfe of Lords, 
that on the death of B. the remainder 
man took no eiiate, but it went to the 
heir at law of 285 

Lord Hardvshke of opinion to confine 
the contingency in the will of Sir 
W. D. of his daughter’s dying with¬ 
out jflue of her body living at her 
death, to the death of Str H. N. a 
remainder-man under the will before 
twenty-one, and that the fubfeqcent 
limitations to Sir H. N. after attain¬ 
ing twenty-one, and to S. L. and C. L, 
are not contingent but veiled remain¬ 
ders. 774 

The devife to the truftees is not an abfo- 
lute, but a determinable fee, in cafe 
Sir U. N. died before twehty one 
without iiTue. 7S0 


Conbepanece, 3lTtirnncc6, Condruc- 
tion atiD (t)pecai;ion cf them. t>ee 
3Dcc 08, CouVepanerr, Colfcnant. ^ 


Conbepftticev, See Cotitfepaftces/ > 

Before the 10 11 5, con¬ 

veyancers inferted a limiteP^^ to pre- 
ferve the contingent rtfmatnderi to 
poilbumous children; but 
ftatatethey have left it oat; s^lch 
(hews their uniform opinion that ihU 
of parliament carries the interme-, 
diate profits as well as the eftate. 

Pa^ abS 

The praflice of eminent conveyancere 
has always had g;eat regard paid to it 
by every court of jullice; and the 
point of dower in the conntefs of 
Radnor verfns Vandehendy was deter- 
mined intirely from their opinion. 

Conveyances made under a decree of this 
court are to be fettled by the like rule 
as men of judgment among convey¬ 
ancers would dire^. 267 


Co|i!d}oti>* See iS^uiteisher, 
cljUUfen, 

, To fupport a contingent remainder in a. 
fraebold, there mull be a tenant of 
the freehold againft whom a pr,rcipe 
maybe brought;-oiherwiie as to a 
copyhold, for there no preecips can be 
brought, being parcel ef the manor; 
only, and the freehold in the lord. 12 
C. gives all his mefl'uages, (ands, tene¬ 
ments and hereditaments in Saint 
r Jen’s Atttklaad and elfewhere in the 
county of Durham^ and all other h» 
real cflatet to trullces, £jfr, for 500 
years for particular purpofes, and af 
ter the determination of the terntr 
gh'es all the prtnuffls to his wife for her 
life without impeachment of wafte. 
“ All the eftates coming originallp 
from the wife, the teftator could not 
mean to fcvir the -copyhold from thtr 
freehold, ther*;foie by the general 
words of the will the copy hold tande 
palled.” 70 

A perlbn who has the beneficial intereft 
only^ in copyhold ellaies may devilb 
them, and they pafs by his will., as 
well a* any other lands, for he could 
not furrender lijem witftout iuwirtg the 
legal Citate. ^ ^ 

A trtlaijf 
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A iays in liis wilU I give i^l and 

freehold and copyhold mef. 

(having furren- 
dered mewopyhold part thereof to the 
ufe of Ais roy will) ; he had two co- 
PjcfcoIdSf one of which he hnd farren- 
diied, the other not. “ Lord Hard- 
naicie faid* it being clearly the tefta- 
tor*6 intention that both Ihonld pafs, 
and being a devife to a younger child 
totally unprovided for, the court di- 
refled the heir at law to fu'rrender it 
to the fame ufes as were declared by 
the wUI.” 

Coronet:* 

This court has a power to remove coro¬ 
ners where they milbehave, or live 
out of the county. 184 

The court will not order a writ to iflue 
de (otonatore exoneranJo, till there is an 
affidavit of fervice at the laft place of 
his abode. i^id, 

1 

i 

Chfls fit £ahj iitth ($qa{tt»i See IBonh, 
IDcfcnpapt/l^fll of IRcbibo?, Croj^s 

Where the defendants all denied the 
equity of a bill, and the plaintif brings | 
the caufe to a hearing on bill and an- 
fwer only, in order to get with 40 j. 
colls; the court on ditniiffing the bill 
‘upon the merits, gave colls to be 
taxed. 1 

W'bere a debt of a teftator is recovered 
againft an executor at law, colts are 
given dt bonis propriis ; but in equity it 
is diferetionary whether the court will 
m^e him pay cods or not. i {9 

The Mailer, to whom it was referred, re¬ 
ported the proceedings under a com. 
mr^pp for examination of witnelTes ir- 
reg'ulari' on exceptions the court 
though, |h«n regular, aad allowed 
^ the exceptions, and the party who fuc> 
qeeded had his coils of the application. 

‘jtlard'wifke difeharged the o^der 
liiffcofts, becaqlj^..the plaintiff’s was 
. ttht a vexatious proceeding, but in the 
opinion well fdpnded ; and 
is never to give colts bpr where 


no juft ground appears for the pro¬ 
ceeding. Pngt 2 $^ 

Exceptions to an anfwer for iafufficiency, 
and fo reported ; upon exceptions the 
court held it to be Sufficient; the par¬ 
ty Aiccceding in the application notih- 
titled to coils; but it Ihall wait the 
event of this canle. ibid. 

On a fpecial motion and Hating particu¬ 
lar circumftances the court may give 
coft.s, though the Mailer reports it in 
favour of the other party. ibid. 

Where coils are decreed to all parties 
out of a real elhite, though one of them 
who was inticled to receive coils died 
before they were taxed, they do not 
aorifur cum peidona, but his heir is in- 
i titled. 772 

If any thing had rehiained to have been 
done and undecreed, the reprefenta- 
tive of the deceafed party by reviving 
would have been intitled 10 the colls 
even if they bad not been dtreClcd to 
Hand a charge on the real ellate. ibid. 
A decree for a fum againft an executor 
with coils out of ailets, is not a de¬ 
cree in pitjhmm, but executory ; and 
if he dies, the plaintiff may revive 
againft the reprefeniative of the tef- 
tator, and purme the aftets. 773 
The writ by journeys accounts, lies only 
between the fame parties; neither an 
executor nor adminiftrator, nor heir, 
can have it. ibtd. 

The right to coils is il^ f^me before tax¬ 
ation as after. ^ > 2 

Coticnant. See ^uilDMlss. 

iS^onc^. 

h- in his life-time conveyed his eftate in 
Sbropjbirc to H. for fecuring 23,000/, 
pnd (he fame year charged it and his 
ellate in rlnglr/ea 2000 1 . more: 
he 'Afterwards' in coi.-iideration of 
, 14DC0/. conveyed the ellate 

to bK in fee; and then by deed-poll 
rcleafrd H'. from the payment of the 
. J4000 /. and by will,'reciting the foa- 
veyqnCe and releafe to ratifies the 
fame, and devifes to trufteesand their 
heirs uli his manors, &c. in Jngle/ra a n 4 

CojBfirvQftt 
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Carnarvcn, to the' intent they might,. 
cut of the rents, or by Tale, ^V.raife 
futfident to difcharge the mortgage of 
the land# fettled on as well as all 
other his debts; and after they are 
paid, gives the faid manors, Cd’c. to 
his natural Ibn and his heirs : L. dies, 
and one of the trufiees, the other re¬ 
nounces, and adminiftratlon is granted 
to N, The teftator’s natural fon 
brought a bill to carry the trufts of the 
will into execution, which was de¬ 
creed accordingly $ and the manors, 
deviled to the trullees to be fold, 
and to be applied to difcharge fuch of 
the tell a tor’s debts as the perfonal 
eilate and rents would not fatisfy : A. 
allowed the bed purchafer of the An- 
^lefta and Carnarvon ellates; and in 
a draft of the conveyance, prepared 
by his counfel, inferted covenants 
from If'', that //. the mortgagee. Sir 
E. L. the furviving trudee, the two 
trullees appointed in his room, the j 
plaintiff, and A’- the adminiltratrix, l 
pave full power to grant, and that 
Sir E. L. has a fight to fell the fanjc to 
the purchafer and his heirs, and alfo 
made to covenant for quiet enjoy¬ 
ment, without any interrupiion by H. 
iHjc. and from any perfon claiming from 
L. deceafed, and by name from his 
father, grandfather, great grand fa- j 
ther, great great grandfather, or any 
of them, the lame with refpeil; to her ! 
covenant for further afliirance. The .| 
Mailer being of opinion, that the co- | 
ycnants in the conveyance, fettled by ! 
the counfel for the purchafet, yvere } 
pnreafonablc, and ought to be ftruck ! 
put; and having inferted a covenant | 
only againlt the feller’s own afls, and j 
repotted he approved of the draft i 
as it now Hands : \jOvdi Hat d‘^iigke, on | 
exceptions to the report, dire<ded the i 
Mader to alter his draft, by inferting 
proper covenants from IV- againd her 
own afls, and the adts of L- her devi- 
for, as to fo much as fhe will be be¬ 
nefited by the eilate deviled, 264 
Where the vendor claims immediately 
under the perfon who bought the eilate, 
he need not covenant any farther back 
than fjoin that perfon, for thi buyer 
has the benefit of iht covenants in the 


conveyance to that perfba at the time 
hepurchafed. Pa^e 267 

“ Lord Hard'ioitie of opinion, that .car¬ 
rying the covenant no farther baclc- 
than the perfon under whom Z, V. 
claims, is fufficient.** 268 

Where the furplus is confiderable« the 
heir mud covenant that neither he, 
nor his immediate ancedor, and in 
the cafe of the devifee, that neither 
he, nor his devifor, have done any adk 
to incumber. thiA* 

A covenant to convey and fettle lands is 
drongcr than to convey only. ■ ^tg 
Though the party, who is under acovt;* 
nant to purclufe and fettle lands, dies 
before he has completed it, tha;t is 
no reafon why it Ihould 4efcend upon 
the hsirat law; and therefore the 
Mader of the did right in deter¬ 
mining upon what appears to be the 
intention, on prcfumptiveevidence of 
that intention : and the decree aflirmed. 


A wife is bound by the hufband’s cove¬ 
nant only under articles made on her 
marriage. 

What is covenanted to be. done, is in 
court confidered as done. ^'3^ 


Counfelio}. 

It is extremely wrong for a coanfel dt 
agent to take a conveyance from the 
right heir for his own benefit, which 
he difeovered by being a irullei^ 38 

Court of aEbrnfraltg. 


The owners of two privateers f-ized upon 
the Ihip called the Di.'i^cncr, as a layv- 
ful prize; upon its appearing by hes- 
captain’s papers die had carried pro- 
vilions to the enemy; and he fignpd 
a,note, by which he acknowledged 
that they 'had very judly confifeated 
• his cargo; the captaiyof the Diligence 
brings a bill here for an injunftion tit 
the court of admiralty to day a fait 
depending there on the lawfulnefs cf 
this tranfaflion, fuggelling thru lome 
of the papers are loll, and that, if the 

pqte 
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note (hould be produced, which he 
wai obliged to give, he tna(lc<ertainly 
be caft at law: ** The injundjon de¬ 
nied ; for if it was to be granted op* 
on fuch pretences, it would tntirely 
defeat the aft of parliantent relating 
to prizes.” Page 350 

If upon examination, the court of admi¬ 
ralty find the figning the note was 
owing to durefs and imprifonment, 
they can by their own authority fup- 
prefs it. 351 


Court Of Cbanttrp. See Creoito^s, 
ibartp, |3o?t(on0, iReceiber^ ILeaCe, 
Cborftp, |St|fo?itp of IDebta. under 
S>ebt 02 Iftuie, 9Sion, :f raub. 

A mother petitioned, that Mr. Batry may 
be retrained from marrying her daugh¬ 
ter, being an infant, and a ward of this 
court: his Lorddiip ordered, as he is 
likewife an infant, that his guardian 
ihall not permit him to marry the 
young lady without leave of the court. 

304 

The care of infants res'erted to this court, 
on the cefiure of the court of wards. 

ibid. 

A. cons'eyed 1000/. totrullees, to be laid 
out in thi purchafe of freehold lands 
within twenty-two computed miJe.s of 
Chejler'y ^e. plaintifl', the firll tenant 
in tail, under a limitation from A. 
brought a bill ngainii the truftecs, and 
the lall remainder-man, fuggelUng no 
ftich purchafe as the deed direfts can be 
found, but a convenient one might be 
had in haf)cplb''rt\ prayed that tbetruf- 
tees might be djrcfted to purchafe ac¬ 
cordingly. “Lord Hnrd’wiche’WOXiX^ not, 
on the firll application, depart from the 
intention of ibe donor, bur made an (.r- 
der for the trollee to look out for a pur- 
Chafe within the terms 0/ the deed, and 
if after a convenient time allowed, it 
fhould rppear no fuch purchafe is to 
be nim^th, *faid, he fhould be in- 
deviate in this particular 
the ftrift terms of the ti uli.” 413 
TM*'<roli<'e might have borrowed fome 
iaillare within the twenty-two mi)e» of 
* ChtpeTf fpr the purpofe of invading 
■ -the money in Ian >, and af-/r the ei d 
■wf fuderiug'a recovery. In order 10 j^ct 


the 1000/. was anfwered to the firll 
tenant in tail, it might have been re* 
fiored again to the original owner. 

Page 414 

Sir fP", D. by hh will direfted his truf* 
tees to law out a fum of money in the 
purchafe of freehold land only; as they 
could not, without great difadvantage, 
purchafe the freehold of an eflate, un* 
lefs they took along with it a college¬ 
holding: the court difpenfed with the 
Arift direftions of the will. ibid- 

This court confiders things contrafied to 
be done, as aftually done, and lets them 
have all the confequeuces as if for¬ 
mally executed. 446 

Court of !Delesate 0 . 

It is diferetionary in the court, whether 
they will grant a full comtnifiioD of 
delegates. 798 

Where legal and ecclefiaAical matters 
come in queiUon, the judges in both 
are appointed. ibid. 

Where it is a mere matter of law^ a enm- 
mifiion ifTues to judges and civilians 
only. ibid. 

Court of &fnq*0 iBeneb. See <&p{r{- 
tual Court. 

The court of King's Bench will not gr.int 
a prohibition unlefs you (hew the modui 
has been pleaded in the ecclefiaAical 
court, and denied (here; and on the 
fame grounds a court of law grants 
a prohioition, this comtgrants an in- 
junftion. 628 

Court© of See iSill, iSoffcr* 

tlon, Cofto. SKccouut, Special 

plcabtngB^ pavtico. 

C«utt of if.ccc;b. See f3ope. 

The receipt of the Exchequer is no ofiice 
ot record, e.xcepi in mutters relative to. 
the King's revenue. I97 

The oifieers of the ecclefiaAical courts 
fhould not intitie their proceedings re- - 
Cerda demini reyit Georg', tire, for they 
arc only evidence of lentenccs in their 
courts. I 19S 
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court #ptrittt8l* See i^pfritnal 
(Lourt. 


Court of tSUxVh See Cmtt of 

Ct)Ancerf. 

CreoftOjio. See ISiUeo^ IBottoo, CmC 
tees to t>}t(erUt Contingent iSce 
mainOcre, ^uogmento, !E>cet>«. 
molUHtar^ Cont)eeanctt 
► fetotg 

Whc'C an eftate is decreed to be fold for 
payment of debts, and no furplus re¬ 
mains, the hetr need not covenant any 
faitherthan his own adls; the fame 
rale as to a dcviiee. Pa^e 268 

A. who had a power to charge a lum of 
money on land by deed, or will, exe¬ 
cutes It by a voluntary deed, the court, 
in favour of the creditors of A, will 
coniider it as perfonal affets, and lay 
hold ot It for their benefit. 269 

It 1$ m the power of the owner of the 
eflate to preler one Ipeciaity creditor 
to another, for none of them have any 
fpectlick lien upon the lands. ^ 327 
Where the couit fees a confidera*ion is 
made up with a view to defraud cre¬ 
ditors, tUcy will reduce ic to uhat is 
juft and equitable 48; 

Any one creditor m ly bring a bill againft 
an ciiecutor for a difcosery of aflets, 
and for fati'f idtion, as the court de- 
ertes onl) an account, pnd direffts the 
executor to pay in a courfe of admini- 
firation. 57^ 

Cucoctf. See ^ 8 tin)iotter 0 > lltibabu 
' tantji. 

Where there was only a general allegation 
as to the right of eledion to a curacy, 
and not examined into or pioved, the 
court would not make any deciee, but 
difaufTed the mformation with cofts 



Cttttefc. likenant the CuTtefp. 
CuSom- See (C^tKlttinb 

Though this court dors not take cuftoms 
fo ftrtfiiy certain as courts of Jaw, vet 
Vot III. 


it reqnirea thom to be fubftantlally^ 
laid* 49® 


CaSom of ironOon. See |9attu» 
b^obero, S^oubou, ;lFaitenl* 

Some years after > ht marriage of the ff'n of 
a f eeman if 'he ciiv of LondsKt, the pa^ 
rents on boUi fides m< i> and agr«e i tO 
advance joO/ a piete to he bv idl they 
cou’d purctiiie for him < uimmiihon in 
the army. ‘ It a, ■>' ufing to the eoutt 
to be .ntend^d a*- a inamage ^lortion, 
the) i-onfid red it as an advancement 
and a bar to the orphanage fharr.*’ 

21 J 

JuPs Ltrjt which was an ad of commoi 
coum il in Hen, the 6 li ~ time does not 
make it a bat, u leis it was an ad¬ 
vancement upon marriage ,btd. 

The father being dr ad inreffate, rhe foa , 
is entitled to hiv wnole lhi«re of ’'he 
teflamentaiv part, without hi iigmg 
into hotchpot the money he received 
in advancement. Z14 

Sums of money given to the daugh er of 
a fKdm.^n of Z^t>W08, after her msr- 
riage, by the father, w htre thr y do not 
appear to be on icct unc of the mar- 
fiagr, and as an advancement, w ill not 
bar her of a fhare m the orphanage 
pan of his eliate. 450 

If ti'f daughter of a freeman marries 
ai> iinil her father’s confent, it is of it- 
fi If a bai to rl e orphanage fhare, utikft 
hr be afterwaidt leconciied. 45Z 
An . Jv tnceinenf ,n niiirnge is an ad- 
vanu ,ncnt in fall, un'els the father by 
will, CJt. vviitten by him and figned, 
fliall deJare the value of fuch ad¬ 
vancement ihtd,. 

Sums given by a freeman of LotrLn to a 
d lughter, if not given as a poition, or 
in purfuaucc of a roainage agreeuient^ 
1$ no advancement 45 a 

The genet al rule is, that whatever a free¬ 
man of Lmdin gives to a child (hail be 
brought into liotrhpot. 

Prefents made Ly a freeai-vn to his child, 
after frequemly living wuii htr fo^ fe- 
vcral Weeks at a tiiic, flta'l be tonh- 
deied ouJy as a facisfadtion 101 her 
trouble, and not as a gift to be brought 
into hotchpot. 

3 C Money 



Mosey direfied by s freemn to be ]dd 
ost it) lands for the benefit of a dangh* 
ter, ukes it oot of the cufiomaiy 
Oflate, and is not fubjed to be brought 
into hotchpot. 

Though a freeman’s widow lays claim to 
/omethiqg under a hufbaod’s will, that 
does not bind her ele&ion to take ei.- 
ther by the will or cuftom till flte has' 
feen into the value of the hulband’s ef- 
fefis. but ihe will be concluded by afls 
done, andby acquiefcence, as where 
(he has lived a year, or year and a half 
after her hulband, and accepted an 
intereft under the will. 616 

Though cyder is part of the profits of the 
real eflate,' it has been held that a 
cyder-mill is perfonal notwithfianding, 
and (hall go to the executor, and not 
to the heir. 16 


JDauj^cers. See 

A Father a judge of the quantum, and 
alfo of the time when the provifion 
for a daughter (ball take place. 191 
A limitation to a daughter on failure of 
slTue male of an eldeA Ton or Tons, is 
coaltdered as a proviiiao, and not too 
remote. iM. 

sitb Cbitptct. See Heafe. 

Though a dean and chapter are reafon- 
able in the fines they demand, if an 
accident delays the leafe which has not 
happened from their fault, or from the 
tenants, yet if it is not completed dll 
after a new member comes in, he lhall 
have his pordon. 473 

Ko intereft can pafs out of a corporate 
'body at Jaw but under the common 
feal., ,,475 

Theti^.as to carrying .'igreem^ts into 
Uht^utioa as to private perihns, will 
%pi hold generally as to aggregate 
.-cbodics. 476 

^jpodies corporate, efpecially ecc^fia&kai 
extremely from privaterperfoos. 

iiid. 


Where a mortgagee ef an old demi aifJ 
chapter lea(e refutes to furrender, a 
court of equity will not compel him, 
for he may infill the lives in being are 
better, or oblige the tenant the mort* 
gagorto propom others, or redeem him; 
otherwife if it had been a chattel ijn- 
tereft, for there the granting a new 
and longer term is an advantage to the 
mortgagee. Page 477 

If a bod^y corporate makes an agreement 
with a perfon to grant him a leafe, and 
the money is paid, though fbme of the 
members of that body were wanting, 
a court of equity will carry it into 
execudon. 478 

A dean and chapter ought not to fuffer 
any immediate advantage to themfelves 
in filling up vacant lives, to bias their 
minds in taking a lefs fine to the pre- 
j odice of -thf fuccefiion. ihid. 

Where the master is finilhed and,com¬ 
plete, a court uf equity cannot fet it 
arKfe, but they would not firain to fop- 
port fttch a contract. ibid, 

IDebtd, Crebfto; anb 3Debto;. See 
fSiarapbetnalfa, iSnle, tCyccutoy, 
Statute of Irioiftationo, Coinpoa= 
tlon, eftatee fit /eccCafl, 
^UbgtnentO- See under Sebta, fn 
hoI)at pdo?ft? ate to be paib, 
Idartfeo, ^auhrupt. 

Where a wflator charges all his eftates 
for payment of debts, the devifee of a 
particular one muft take, fubjedl to 
that charge, lOi 

Provifions in wills for payment of debts 
relate to the time of the tellator’s 
death. 201 

The words, all the debts •xbich I fiavi 
centra&ed, mull be conftroed frull con- 
trad. 202 

The plaintiff’s grandmother fays by her 
will, I likewile forgive my fon-in-law 
Piehard Chiiling'uiet tb a debt of 300 /. 
due to me upon bond, and defire my 
executor to deliver the fame to be can* 
celled. The legatee died in the life¬ 
time of the teftairix. “ The plaintiff, 
his reprelcnuiive ought to have the 
benefit of this difeharge of the debt, 
and herd Hard^Uke ordered the bond 
to be deliyered up to be cancelled ” 





Wh$r« there is a i^eseralpowergiyen or 
reihrred to a j}eribii foa^ (tich dfest iite. 
as he iha!l appoint^ this mafcei it his 
abfotiite eilate, and gives him foch a 
dominfoo over ir, as will fabjed it m 
hU debts. Page 656 

yn iDhat IDehtti are to he 

pafh hpoR tfieecato} 0; Shininiltra- 

tO|y See alfo ander 9 flcts. 

An executor ought to isay that creditor 
firft who nfes the firft diligence; fo in 
an aftlon at law, he w^o obtains the 
firft judgment (hall be preferred; 
otherwife as to legatees; for as there 
is no priority in legacies, an executor 
(hall pay them fiari p^affu. z68 

Bond creditors are confidered here as 
having a priority to fimpie contrails, 
becaule they have a priotity at common 
law; for this court gov^n themfeives 
by rules eftablilhed in *that forum to 
whom the jurifdi^n properly be* 
longs. 333 

Where a teftator has created a particular 
trull out of pardcular lands for the 
payment of debts, and fubjeft to the 
trull devifed it over, the devifees can 
take no benefit till after the whole 
burden is difcharged upon it. 556 

^Decree. See Botkt, i^onep, 

Citbefli. 

The famedefendantswko made default in 
another caufe, make default again at 
the hearing of a fupplemental one, 
where the bill is brought by new af- 
fignees in a commiffion of bankruptcy 
chofen fince the decree in,the firft 
caufe; the prayer of this bill praying 
only that the(e defendants might (hew 
cauf;, and not that they might (hew 
caufe, why tht former decree fitsuld net 
be made ahfhiute\ which it ought to 
have done. ''The Court only ordered 
that the ptaintifts be at liberty ioidne 
the defendants With zfubpeena to mm 
caufe againd the former dettce.*' 

'niS 

After a writ of executioh of a deo^AWnd 
an attachment oh thetlefendant, 
the plaintift' may have an ibjundjiioa to 
the d^odaut to deliver |«(^on, and 


next a writ oi^iffiftaddi to the (hert(F« 
eonfmandin^ Sim cd be aiding in puc*^ ' 
ttnfifthe plaifttif in poflefiion, P 275 
All the court does, is in conietj^ence of 
of a’h antecedhat right,*and there lend 
oceafton for a decree, except,there in hn 
idcapacity of the perfon, as in the cnle 
bf it feme covert. 448 

Where a perfon attends a caufe to which 
he is a defendant, and had notice of 
the decree by being preieni when k 
was pronounced, if he doe<< any in 

contravention to it, he is gu’itv of a 
contempt, and liable to be committed 

to the Beet. 56$ 

In decrees againft a mortgagee on a bill . 
for redemption, or againft an executor 
to account, it it the conrfe of the court 
to dired it without future words ; atrd 
yet if the perfon decreed to account re-* 
ceive any thing fubiequent to the de« 
cree, it is inquirable before the Mafter, 
and they mull bring fuch Aims to ac¬ 
count. {gx 

A decree mull he inrolled before you can 
plead it in bar to a fecond fuit lor tbs 
fame matter. 809 

After a decree in a caule, a new original 
bill cannot be brought between the 
fame parties and for the fame matters, 

ibidm 

SDeebS. See IDveMi left 

0? conceakb,' jlptatate of JliwoU 
tnent. 

Such a eonllradion ought to be made of 
deeds, ut res magis valeat quam ptreat. 

136 

A perfon may as well take a difpofition 
by deed,^co take place after her death 
as by will; and fuch a deed has been 
decreed to be good in feveral iniUnces, 
as againft perions llanding in reprefen* 
tion to the donor, otherwife as againft - 
creditors. 340 

With refpeift to ancient grants and deeds, 
there is no better way of conftrning 
them, than by ufage, and centempora^ea 
expeftie is the beft rule to go by. 577 

IDcf bo loft oi coneeateb« 

Though you may give evidence of o deed 
at law, that is loft, you cthAOot of n 
3 C a Iboftdt 


J TaUt th^ Pf^neipat Matfa 


for yon naftViake a prrffert of 
it. Page ZI4 

SJefcnitanr See <l$t)iseiKe, il^e tftn 
resnts 0artie», Iftalc, 1Demttr« 
ttc Account, laJea, !Dca 

cree, (iPpamtRtition of flSlttiieCa, 
of »et)^ 00 ^ 

Where s caufe ftands Over for want of 
soaking (bme defendants parties; yon 
cannot proceed againft any other, un- 
iefs the plaintiff will fubmit to difmirs 
his bill, as to thofe defendants who are 
improperly brought before the court. 

400 

If a defendant difclaims generally, and 
the plaintiff replies to her aiifwer, and 
ferves her with a fubpcena to rt'join, Ihe 
is intitlrd to have coifs againlf him for 
the vexation. SSz 

iDctntirrcr. Sec fSfarltamenc. 
ccts, l^jefetuatfou to a Cixircli, 
Coll. 

The court cannot let a demurrer fiand 
for an anfwer. 530 

Where one out of feveral defendants ob- | 
tainecj an order to plead, anfwer, or de- j 
mur, but not to demur alone ; and de- j 
jnurred to the bill as con'-aining diffe- j 
rent matters and incoiifillent. and an- 
fwered nothing more than the charge 1 
of combination «ind confederacy oni) , 1 
the court inclined to thHik it ivas not | 
anfwering porfuant to the order. 726 ' 

Wnerc A man demuis, for thdt the bdl j 
cont.iiDa feveral matters not relating , 
one to the other, if he does more th.in i 
deny combination and confeuerucy, he 
over-rules his dcmu.’rer. 727 

3 Depotlt. See bailment. 

S>ei 9 o 0 tion 8 0% CPjiamfnatfona. See 
tSpfoencr, jffilititeCs, anb 

^sUlftittReHCC. 

Evidealle \a the crofs caufe, ccnccrniag 
thft^ttets in iflue in theorigti|al caufe 
tjSf hUowed to be read, after a decree 
in that cauie, otherwife .as to t^e depo- 
fitlutts^in the crofs caufe, iiot,rclating 

«>ici the matters pot in itiae in the 01 i- 

gbal, ' 


Where neither party exainioes wttnefles 
in the original caofe, the depoliiions 
of witnefles exammed to the fame mat- 
ters^put in ifTue by that caufe, may be 
read at the hearing of the crofs caufe. 

Pag* 502 

The court will not make an order upon a 
Matter to admit depofitions, taken in a 
former caufe between the fame parties 
to be read, as it is putting parties to an 
unnecefTary expence; the proper courfe 
being to take exceptions. c sa 

IDtiTeian. See JflMi iSfeiOit, JtU- 

timo. 

A wrong-doer to gain a pofTefHon by dif- 
feiiin mutt not Aep on the land, and 
then leave the rightful owner in pof- 
feilioo, which though fufficient to give 
a iei An on a feoffmeiit, is not fo to levy 
a fine. , 339 

TDehife fn; Idapitirnt of IDchto- See 
Cruft fo; ratting |3fo;rton0 anb 
fdapment of IDcbta. 

IDonatto Caufa 

S. S. who had a bond for too/, from one 
delivers it to faying, in 
cale 1 die it is yours, and then ycu w''l 
have fomeihing : this is, a fuAKient lio 
natio cai'jn mottit to pafs the equitable 
inieitll of this bond on the intellate's 
deaih. 214 

SDotoev. See ^aroi^Ebibetice, ^efne 

|2f;ofire, Al^arriagc. 

genen-il proviAon for a wife is not a 
bar of dower, unltfs rxpreAed 10 be (o; 
but the wordv in a bond to fecure a fum 
of money for her livelihood, and main¬ 
tenance, have been determined to be a 
bar of doMc:. 8 

Wherea widow claims dower merely upon 
a legal title, but cannot afeertain the 
lands, this court uill afUA her to find 
tlx m out, and if her title to it is ella* 
blifhed, will give .her the ptofits not 
from the time of the demand only, but 
from the time her title accrued. 130 

If a dowiefs comes here to have a term 
removed, which is a fatisfied one, this 
court will decree her an account «f the 
rents aud profits from the time hef title 

accrued; 



t but if term bed beea^out 
of th« way, end die bad no need to 
come here, it wonld have been other> 
wife. * ' Pagr I'^i 

A wHe hailing the tmft In a term in her 
joining with her huib^nd in a common 
recovery, flie comes in by voucher, in 
privity of all her eftate legal aad equi¬ 
table, and is therefore haired of any 
claim to-it afterwards. 436 

Thongh the hulband by bis will gives 
his wife the very eilate in remainder, 
f|om which Ihe demands the dower; 
yet on all the circumftances of her 
cafe the is intided to her dower out of 
it notwithftanding. ibiJ- 


Cmblemetttn. S^ ^iEecutoi. 

E mblements, ibaii goto the 

executor, and not fo the remainder- j 
man; the poblick being inteieiled in I 
the produce of corn and other grain .16 

engine. See ®);ec(t«o|0. 

Cntr^. See Common ISecober^, Con¬ 
tingent Iftemainber* 

A right of entry always fappofes an 
eftate ; for a right of entry is nothing 
without a right to hold and receive^ 
the profits: and if an eilate be granted 
to a man, referring rent, and in default 
of payment, a right of entry be granted 
to a granger, it is void. 139 

A right of entry differs from a power ; 
for it will go to executors and admini- 
ftrators. 322 

#{tate0. See CtttHeee to pjefethe 
ConciHgettt ISeiiuunoeto. IBeat 
Cftates, limitation of Cftateo. 

IBdatco in etatail. See ^fatbet anh 
don, .<lSit90i!tion of a$io|D0, CtttC> 
teea to i^jefethe Contingent Ifte- 
nuiinher0. Common 1 fte£oherp» 
^one|f, Eiitiitatton of CftoteO;^ 
3 .m]^ieation> 3thtentiott, 

Jf tenanf.in tail confefs a judgmeot, Gfc. 
and fuffer a recpvery to an/collateral 
pufpole, that recovery ihall enure to 


majlpe good all h» pefcedent Incvin- 
branceet '' 37®^ 

Though a connibe of a jne^ment has 
nqjther the legal e$8te, npr o' legfl 
lien ; yet a common recovery wijnet 
in this judgment. 'iiid, 

A common recovery will let in a charge 
under marriage articles, and i^hether ' 
it is a legal or equitable ellate, it makes 
no difference. yff 

Where an eftate is limited to hu&.and 
for life, remainder to wife for iifis, 
remainder to thb hbiks of theik 
BODIES. See note 1. 378 

A remainder man in tall, or a reveriioner 
in fee, may come into this court to 
have the title-deeds fecured for thejr ' 
benefit, though an edate for life is ' 
banding out; andthfipluintiffti in this 
cafe may equally chine here to pray a 
fale of the ellate. 38c 

deviles to a man and his heirs, and af^ 
terwards fays, if he fbatl die withonc 
heirs of his body, this controuls it.to 
an edate-tail. . 398 

By field's, cafe in Queen Elizabeth’s time# 
the only one where the word fon hat 
been conflrued to give UQ edate-tail 
in the firil taker. 757 

ByfUld’s cafe is not to be foutid in Crt. 
Elia, or any ef the cotemporary re¬ 
ports, and therefore cannot be allowed 
to be an authority: the devife in the 
prefent cafe being to L, H. for ilfea'nd 
no longer, cannot by any implication 
whaefoever be conflrued to be an eflate- 
tail in him. - Hid. 

Sir Jtt/'epfj 'Jekyllf iti a caufe between the 
widow of the teflator and /if'. R. the 
heir at law, declared, that L. R. was 
intitled only to an eftate for life, with 
jemainder to the elded ion,, and but 
one fon for his life, and that' the re¬ 
mainder will go over to jR. the 
heir at law of the tedator. 7)S ' 

Cltate0 fo; i»ffe. See ^ntbbt 

i&on, CClates fit 

^jtpttQtiott of Ctttfieeo to 

p^eferht Contingent Iftemailtoevo, 

^oitg«^|e, ifteebolli Untettf^^ 3I11. 

' jttttttioo- * 

4 f.devifes to Str'5'* jS. ^r hHt 
lands, he paying all the debts and le> 
gacies charg^ on tbofe lands, a^d af. 

^*3 ' ter 



drf ^aile cf the Prm^al J^tiers^ 


t«r hU decease to a ttephev^. Sir y. B. 
a» r«nant for life, is obliged to keep 
down the interell, if the principal is 
hot difeharged ; but if it is, be is to 
pay one thiid, and the reveriioner two 
thirds. Piyt* aoi 

G, tenant for 99 years, if he fo long live, 
without impeachment of wafte, except 
voluntary, remainder to trollees to pre> 
ferve, &e. remainder to his firft, ^e. 
fons in tail male, remainder to Sir y. 
C. in fee. 7$I 

C, before a fon born,and Sir y. C. agreed 
to cat down timber upon the eftete, 
and that Sir y. C. ibould not ta^e ad¬ 
vantage of its being wafte, and the 
inbney atifing from it to be divided 
between them. 7$a 

Timber cut to the amount of toool. 
G.*a (bn born ten years after attain- 
> cd twenty-one, and (ufTered a reco¬ 
very, of the eftate to himfelf and his 
heirs. iiiJ. 

The fon iiMtitled to recover fatisfadion, 
for fo much value of his inheritance, 
as the late Sir J, C. received under the 
agreement, and hie executors admitting 
auets, 1000/. with intiereit at per 
rent, to be computed from the Sling of 
the bill, direfled to be paid to the 
plaptiiF, the fon of G. by the cxecu- 
tors of Sir y* C* ibid. 


fo} ^ear0. See l,ea(e. 

Bn. C. A prebendary leafed his prebendal 
eftate to his daughter in dugufi 1735, 
for twenty-one years, who'executed a 
declaration of truft, declaring her' name 
was made ufe of, in'truft for the father 
for fo many years as he (hnuid live of 
the term, and then for fuch perfon as 
^ he Ibould by deed or will appoint; on 
the i9uh of January, 1735-6, S, C. 
made'bis will, and after fume lega* 

■ cies deviled to the plaintiff his eldeft 
“ The tell of his goods, chat- 
t*l«r apd eftate^ whether real of per- 
- Jbn;4'. in polTeffioe and ivverfton,'* 
imi mattes him executt^, anti^ by a fub- 
Isamtatfclture^ fay^ •* My mind and 
that my eldeft fon uii^l have the 
Ijlifpofal of the iealemade to mydaugh- 
|»r Sdra/f, and receive- to iUmfelf all 
. .thejproftts and atkmntages ailfing from 
■ h.?’—-And by another chMf in-1739, 

t ■ j , ‘<1 


S, Gn' taking aotttt, Imd thtdfc the 
plaintiff executor faya, ^ he jhoulti 
be pri'fetttled by the gevemment f nhhere- 
by he might inera' et far/eiture, he then 
meikes Samuel amther fen, emd Samh 
bis daughter exeeutert, and gives them 
•what he had given to his eldefi Jen.”’^ 
The leafe deviled was fuffendred in 
1736, and feveral new leafes made, 
and the fublifting one now in queftion, 
dated September the y^th, 1739, made 
to Sarah, who Ae fame day executed a 
dfclaratiun of truft as ufttal. *' Lord 
Harehiieie was of opinion, the will in 
this cafe was fafticienc topafs, not only 
the truft of the leafes t^n in being, 
but alfo the benefit of the fubfequent 
renewals to the plaintiff.” Page 

*74 

The word advantages fufiicieat to take 
in all the benefits belonging to the t^uft, 
not the profits only, but the renewals, 
which are confequential. 17S 

\ 

put atttet; bfe. 

An eftate, pur inter vie, though it isde- 
vifed, y/iir be liable to debts by fpeci- 
alty ;o contribute in a courfe of ad- 
miniftrafion according to the grofs va¬ 
lue. 463 

Where a man takes an eftate as an execu¬ 
tor, it is affecs; for as an executor of 
a teliatoy, ha can take nothing with¬ 
out being fo. 467 

As before theftatute of frauds, fsfe. grant¬ 
ing an eftate pur outer vie to A. his 
executors, idc. would iuive made it af- 
fets, devjfiug ft to them, makes it 
equally fo. fee pote t, 467 

Ibiinitation of IBrittno fo» ^eatn. See 
^ottcp,' Ibimimfott of 

C0at»'. 

If the limitation of a perfonal chattel be 
' con l^ned with! n.'a li^ or Ityss in being, 
of Within ien mboths aAeryOy the birch 
of a ^hild; or in cafe of bii dekth be¬ 
fore twim(y-on^, or if Hmimd on a con¬ 
tingency ib a perfon who'fieyer takes, 
it is good. 287 

In looking into the cafe of Perth v. Chap^ 
man, tP,W,(ihy the tester leems 
.' ■ ^ ■ mifUife^ 


AT/j^k 9 f the 


aiiiUkeii. bis fecwd mte ; for though 
he f»ys, the Umitaaon oyer was 
reftraioed to the leafehold, it appears 
the freehold too was deyifed, and pro¬ 
bably the liinitation of the real was 
overlooked by the regifter. Page 288 
A general limitation may be turned into 
a particular contingent limitation, by 
fubfe^uent words. iiiii. 


4Eb{l>enc< aith |datol ^bfbcnce. See 
S>e^tion0. tistitners, iPraub. 
9bemption. d^icecuto;. IDecbs toil 
anb concealeb, ^ath> Cithea- 

JB. by his will, gives all his real and per- 
fonal eftate, equally among his chil¬ 
dren ; and, at the concluiion of it, di- 
reds his executor today out a fum not 
exceeding 300/. in putting out the de¬ 
fendant his fon, apprentice. 77 

B. in his lifu-time lays out 200/. in put¬ 
ting out the defendant Clerb to a perfon 
in the Navy oiSce, and dies without 
revoking his will. Evidence allowed 
to be read of the tedator’s declarations, 
that this advancement fbould be an 
ademption of the legacy. ibiit, 

^jranitnatfon of SEtitnciTes. See IDe- 
poiltionB, 3 Bntecrosato;i'e 0 j» Corn* 
mtlBon- 

At law you may, in an adion of trefpafs, 
examine a defendant in favour of ano¬ 
ther defendant, where he is not inte- 
reded in the event of' the cauie, but 
there he cannot be examined for the 
plaintiff. 401 

In this court you may read the depofition 
of a defendant for the plaintiff like- 
wife. 

If the defendant may, by podibility only, 
be liable to cods, this is always a rea- 
fon for refuting his evidence, becaufe 
he is fwearing to excufe himfelf. 402 
If a perfon will fb a£l, as to make him¬ 
felf a proper party to the caufe, and 
liable ptimAfacie to the cods, though 
the pnly one prefent at an agreement; 
yet ihetule niud prevail againd the de.. 
pofition being read as evuieoce. Hid, 
The alSgnees under a cotnmidion of bank- 
f^ptcy, brought a to fee al^^e an | 


ai&gttmeot of an mnuity fropi the 
banlcrupt to Af. as being made for a* 
conClderation, and, as an evidence of 
the fraud, offered to read the exami¬ 
nation of W/i «torney taken before 
the commidioners; the court would 
not admit it, uniefs he had been exa* 
mined in chief in the cauie. Pe^e-^i^ 

M. having by his anfwer ftt up a differ¬ 
ent right to the annuity, than what he 
had done in his examination before the 
commilBoners, the court allowed the 
latter to be read, to fitew the certain¬ 
ty. ibid. 

Though at law you can examine only to 
the general credit; yet other wife in 
equity ; for as the witnefs there can¬ 
not be prepared to defend every par¬ 
ticular a£lion of his life, not knowing 
to what they intend to examine him ; 
yet on an examination here, he may be 
able to anfwer any particular charge, 
as he has time enough to recolleft it. 

522 

Quaere, if there is any fuch didindllon be¬ 
tween the examinations -here, and at 
law, with regard to examinations to 
the credit of witneffes, being told by 
an experienced pradlifer, that they are 
general here as well as at law. ihid» 


CKceptionf. SeeUnfttev, Cofis, 

If in Michaelmas term an anfwer comes 
in, and the plaintiff does not take ex¬ 
ceptions within eight days of Hilaty 
term after, yet on applying to the court 
he is intitled to take exceptions, pro¬ 
vided he does it within two terms, the 
term in which he moves indufive. 19 

€jxommmiC6ti9n. 

This court cannot do any thing after th* 
return of the writ of exnmmunfcata 
capiende is out, for the icing’s Bench 
have the cognizance, for they cao 
compel the Iheriff to return it, and 
the application to quaih It muft be 
there. ^ 479 , 

If the writ had iffued in the vacation, and 
not yet returnablej this court would 
have given relief, and dilcharged thu 
perfon out of cuftody. ^ 



A TAii of tfte Frht^pA MAfhsi 


Mfttmlin. See fd;omf(e of 
tfo^ ' Huogmeot JUlbj IftctenU 
: of <ui^rcois- • s 

lear» hold eftate i* affefled by an el/’gif, 
or Jim facias. t>om 'he time it is lodg¬ 
ed in che (betifF’s hands; and if the 
debtor, lubfequent to th>s, melees an 
ailigntnent of' it, the judgment credi¬ 
tor may piocced at law to feii the 
term, and the vendee will be intitled 
to the pofTellion nutwithftanding fuch 
afljgnmcnt. 

Cjcccutton of a potocr See polscr- 

C)(eciitO| l^ominfilrate}. See 

(Cftatcsj! pttf autei t)ie,«uru(lccs,|Pro- 
fcci', IDecrcc* Cinblcincnts, satll, 
jFunrtial Cjcpenceo, liitttnttOB, 
3 iidont\) 3 f Crc'ii'on, tDi^jtQon uttber 
3Drt»M, til tol)at t|)ep ave 

to be tfatb ^i&aiUitupt, iduccbalcj 
amiijnce. IlSill of JlntcrplcaOtr, 
ComnufTatp, iDfOiitatp. neyt of &iH, 
Ctbit ibaiq. 

A fire engine fet up by tenant for life 
[hall be cqnfidered as part of his ]per- 
fonal eftdte, and go to his executor. 13 
On a bill brought .tgainll an executor 
for an accouni. of atfets; the evidence 
of a co-execator, which tended to in- 
creafe the teilator’s ettate *as not al¬ 
lowed, as it vtasfwearing for his own 
beoef.t. 95 

A mao may name one perfon executor, 
and on a particular contingency ap¬ 
point another. »8o 

Making a will and an executor' is held 
at law to be a dilpolition of the whole 
peifonal ellate. 228 

The rule of this court has been, ever 
iince the cafe of Fjler v. Mintf that 
where a roan gives his executor a le¬ 
gacy, he is to be conlidered as a ti uilee 
for the next of kin. ibid. 

^iV hethcr.A legacy be gtve^ to an exe- 


^ nded ' it to be a principle as 

'^plinth ^.xed, as that fee fmijdp land 
^elcend to the heir. ' ibid. 


Cuior for nis care ana pains, or gene¬ 
rally, ally excludes him; from 

' ibid. 

1 ^, to Lord MaccletfieJit who 

' ioaliUrd him oh' this point, that he 


Whoever take* from an tixe^htbr, muft 
do it with notice of a will}; and if the 
doftrine it-as to prevail of notice to an 
aflignee of an executor, it would hold 
in every will ; and none would dare 
to purchafe or take an alignment from 
an executor. Pa^e 23d 

The executor had not a bare autboriiy, 
but the intcreft in the .thing a0tgned ; 
for neither refiduary nor fpecific lega¬ 
tees have any intercll without the af- 
fent of the executors. 240 

Unlefs fraud appears between the execu¬ 
tor and the aflignee, no inftance of an 
afligntnent made by him for a valuable 
confidcration, bring fet afide by this 
court. ibid. 

The power of an executor is not deter¬ 
mined by the death of one, but the 
whole furvives to the other, and he 
may alien t to a legacy. 509 

Where an infolvent executor is getting 
in the afl'ets before probate, the court 
will reftrain him, and direft the money 
to be paid into the bank, till anfwer 
and further order. <566 

.*.n executor may bring an aftion at law 
before probate; but he cannot declare 
till the will is adually proved. 6 uy 

(SptfoGtion of MOfDB, See Conhi'rfon, 
IRcal «$£tcites lEiill, Ijcfr, 31flrur, the 
JDibiftoti, IDcbif^ uuhec ?Cftlc KiiU, 
CUtatec cdojits, ^bbohafoitj, 

Slurplup anb ISedbuari’ ifLegateC], 
l&eit iLoonvB, SUgrecmcitt on Sl^,ir- 
tsage, ®cftei) Untctcft, l&ebccation 
of a 13cvlonai (£Euarc, li&oolio, 
of faactianicitt, Cllatcain Jrce- 
tatl, ihiinttatfon of OSftatcs. 


A teftatrix fays, I give to J?, all my 
goods ; wearing apparel, of what na¬ 
ture and kind foever, except my gold 
watch.—iill her wearing apparel 
and ornaments of her perfon, except 
her gold watch, palTed to thedevilees; 
and any houlhoid goods and furniture, 
but no other part of her ellate,'* 6( 
If a man gives a legacy, and then fays, 
I give all my goods, it v^ill pafs the 
relidue. 62 

The woid .gWr, in common parlance 
means goods only, and not the whole 
perfoaai ellate. bz vide note 1,63 



AH g/Hoii, v^iug'e^pftrtly iidt to be 
cooHoed to weerhtg apparel onlr* bat 
couftmed the fame as,«a</ wearing ap- 
pareU I*age 03 

The word «r ibmetimes conftrued as a 
copulative. 193 note i 

The words JhaU or may in afls of parlia 
ment. have been conftrued abfolntely. 

iu 6 t 212 

As to the conftruftion of the word ejlaie 
in a will. 4S6 

W. bequeaths his lands to his wife for 
life, and after her dcceafe to M D. 
niece to bis wife, and then fays, hem. 

I give the afe of 500/. dock for her 
natural life, but after her dereafe, I 
give the 500 L among my wife’s bro¬ 
thers and fillers, ** The wife, and not 
the niece, isintitledto the 500/. ftock 
for life.” 257 

It is not neceflary the word item in a will, 
fhould be cotillrued as independent of 
the preceding claule. 259 

The wife was the perfon the teftatcr was 
principally caking care of, and there¬ 
fore ihe is naturally meant by the word 
her. ibid. 

Though real and perfonal eflates are 
joined in a devife; yet the fame words 
may be taken in a dilFerent fenfe, with 
regard to the different eftates, to fup- 
port the intention of the party. 288 
B. by his will fays, “ All my freehold of 
any kind or nature whaifoever, which 
at prefent Is in my powcr'to difpofeof, 
I give to my wife.” The queftion 
was, what interell pafled to the wife, 
whether for life, or in fee ? Lord Hard- 
vjicie, thinking it a point of feme dif¬ 
ficulty, direfled a cafe to be made for 
the opinion of the court of King’s 
Bench. 369 

A If. by her will fays, I give to my nieces 
F. L. and yf* eath, one half of the 
produce of my bank flock, an:ito their 
ij'ue, and if either fhall happen to die 
befofe the legacy become due to her, 
and leave no ijjue, the (hare of her fo 
dying, fball go to the furvivor, F. L, 
died before the teliatrix, leaving a fon, 
who has brought his bill fora moiety 
of theproduce of the bank-dock. The 
-words leave no ifliie, confine it to F. 
£.’$ leaving no ilTae at the time of her 
^eath, and are relative to any child 
^ legatee might haye at hisr deathji 


ihd ther^forfr* ^ 
of the bank dbbk waa decreed to thd 
fbn of F. . Ftf/r 396 

This was a contingent limitatibit to A. B, 
if F. L, died without ifipe, and tke 
whole did nbt veil in the firft taker, 
but according to the refislutioa in Fortk 
verfus Chapman ooght to be conSrned, 
leaving ho ijfue at ihe time of the death, 

39 * 

Ci:tent. See lting. 

In extents granted by a baron, he markt 
the day of grantiiig them, and they do 
not bind before that day; but wherein 
a long vacation the tefte is dated as of 
the lafl day of the precedent term, ic 
lliail prevail againfi intermediate a£ta 
between the King’s debtor and other 
per foils. 154. 


father anh See ^oitfon*, 

Chilb^en. 

A father limits acopyholdeftate toafirft 
Ton in tail, and to a fecond, third, 
fourth and fifth fon, and there i* no 
furrender, the fecond fbn brings a bill 
to have it fupplied; the court will de¬ 
cree it for the third, fourth and fifth 
fon, in the fame order in which the 
father has left it, igt 

Where ic does not introduce a bard(bip| 
or leave the other children in difirefs, 
the court always decree the provifioqt 
made by a parent for one child to be 
as extenfive as he intended it. tgz 
A bill was brought by the plaintiff foy 
two legacies of 50 /. left to hijuftlf an4 
his filler under their grandfather’s wiil|, 
and for the ioterefl tnadeof them: thf 
defendant, who is executor to thf 
plain tiff’s father, infilled on facing a|t 
lowed 10$/. for putting ent the p^afn - 
tiff apprentice, and 50?. for the main* 
tenance and cloathing the fiffer $ Afii- 
tber cannot apply a legi^y left by a 
relation to a child in the audntenanoe 
of fucb child, nor can he put hipi out 
apprentice with the mfigtey from 

the legacy. 

Where a father makes 4 vHlI,amiTa con- 
fidering the paniy«|ars of his yfiatn 

gives a %acy iq hi| ^ d«|t!9|; he 

* .. 



A Frbi(^A, Mai$tru 


do'ra tiftfor HI* fiflofV lNi»e6t; 
tMs Amounts to no obH^attoo upon the 
fea an far as tha value of tbe father’s 
cftate extends. Page 484 

Where a foe taking heneiidally by a fa« 
tber's will promifes to make it good, 
this may Im a valuable confideration 
for 1 bond* and would not be frauciu- 
teat. thill. 

A promife under age may be a coniidera* 
tion for a promife when of age. ibid. 

^tuUvnpU mft ^ee*tail. See Cf* 
tateo, ^niunClioii. 

;fcme Cobot, See Bapon anb ;ferne. 

A feme covert may make a nvi/J by virtue 
of a power. 160 note 1 

Where a perfbnal cftate is given to the 
ieparate ufe of a feme covert, ftie is 
confidered as a feme Ible, and may 
difppfe of it and all the accruer, as 
ihe ia beyond the age of feventeen. 

709 

The feparate examination of a feme co¬ 
vert on a fine is good, becaufe when 
delivered from her hufband her judg¬ 
ment is free. 71 z 

di. dying feifed ihall not, after the huf- 
band’s de(%afe, take away the wife’s 
entry, for no laches can be imputed to 
her, as after coverture ihe could not 
enter without her hniband. ibid. 

Tbe power is to fuiFer his daughter, not> 
witbftanding her coverture, to dtfpofe 
of all his real eftate, and if he had 
intended to exclude the difability of 
»fancy. He would equally have taken 
cafe to exprefs it^ and exfnjpo unius 
eft txehtjk ahrriui. 714 

A woman who had 1000/. in articles 
before marriage, had no other pro- 
vilion than only a covenant from the 
bufttand, that he would confider him- 
felf as a freeman of Lmdom: on her 
father’s death (be became intitled to 
1500/. more, and iipplies fora fur¬ 
ther provifon. The court, from the 
care -h takas of the intereft of feme 
coverts, wHt, on an accefion of for- 
tahdto the wife, oblige the hpfband 
to make a further provifton. ^ 720 

See fine, Ccminon- 
j^ccubcrti Iftebecatioa. 


A fcoftment diftera materially from n 
fine, for,toe feoftinent is made openly 
upon the land, and the feoj^ imme> 
diately put into pofleffion ; bnt a line 
has nothing public except the procla- 
mations; and therefore by 4 7. 

e. 24. mnclaitn runs only from the pro* 
claraations ; a feoftment can only be of 
land, a fine may be of tithes and other 
incorporeal inheritances. Page 140 
A feoftinent is the molt ancient and fure, 
way of conveyance, both as it is pub¬ 
lic, and therefore belt proved, and 
alfo as it clears all difieifins, life, which 
cannot be done even by fine and re¬ 
covery. 141 

If a feoffment with livery be made, it is 
a diffeifin, and a fine levied afterwards 
when the five years are run out is a 
bar. 562 

A feoffment in fee executed after a will, 
is a revocation, even if there was no 
livery; idem as to a bargain and fale 
though not inrolled. 8p^ 

^iftfoiw Attb iftelations. 

The law allows of fidtons and relations 
to fupport a right, but never to work 
a wrong. 340 

If a perfon who has a right is kept out 
by terror, a claim is Juffitunt, ibid. 

:fffcrf fatxa». See Unrolbmt IDcbti 

0^, dSpecuti'on. 

^fne. See Cfitnmon Iftecoberp, CtuC* 
tees % pjefetbing Continsent iSe- 
mainbecs, jFeoftment, puffeilioti;, 
Cruft, iPetne Cobert. 

A fine by hufband and wife of her lands 
to a purchafer, but the ufes declared 
by the hufband on,ly, no other deed 
being fhewn declaring different a fee, 
and the ufes declared not varying from 
what the wife intended, it fttall bind 
her notwithftan^iug. log 

j A fine is not a feoffment upon record, 
unlefs the party has fuch an eftate as 
will iutitle him to levy a fine, that is, 
an eftate of freehold; .ptherwife a fine 
has no eff«(ft whatfoever with refpei^ 
to a ftranger, and bars. none b^t the 
party claiming oa^cr i^ 14^ 



Vl^«re tfie pirtSet Itad so fetfin to 
rant the £n«« ftie courts of law will not 
prefusie or Rraia, a point to work a 
wrong. f*aS‘ 3$9 

Where a feme covert has as intere^ in 
real eftate, im confent of a remainder¬ 
man can bar the entail unlefs there had 
been a fine, nor can this court carry 
.foch agreement into execution as to a 
legal eilate. 449 

The coart under the fiatute of 7 Jnu, 
may order an infant, the heir of a 
mortgagee in fee, and who is likewife 
a feme covertii^ to levy a fine nnder the 
general words, that perfons under age 
fliall convey and afitire. 479 

An affidavit of fervice on the hulband is 
not fufficient, herouft confent by coun- 
fel to the prayer of the petition. iiU. 
Sir p. by his will devifed all his ef- 
tates, purchafed or to be purchafed, 
to Jlf. D. his daughter for life, with 
remainder to trnftees.to preferve, 
remainder to the firii fon in taibrnale, 
and to the fecond, Co’c. in tail gene¬ 
ra, and in defauit of fucb ifiue, re¬ 
mainder to the daughters, and if 
M. D. died without ifitie, remainder 
to Sir H. N. in tail, with fevera! re¬ 
mainders over; M. D. after a 1 mar¬ 
ries, and fubfequent to it executes a 
deed, by which fhe conveys the re- 
verfion in. fee of the lands purchafed, 
expectant on the feveral remainders, 
under the will to G. S. and his heirs, 
in ttuft for feveral ufes, and covenants 
tp levy a fine fur roncejjit to the ufes of 
the deed| and recites the limitaiions 
under the will in the order mentioned, 
then with a provilb that the ufes de* 
dared by the deed fhall not take place 
till after all the limitations under the 
will. A' fine levied accordingly; it was 
infilled M. D. bad by the fine for¬ 
feited her efiete for life; but the court 
held it was only a fine of the reverfion, 
as the deed exprefsly'recites all the in¬ 
tervening efiates fbr life under the 
will, and limits ufes after all tbefe. 

■' ‘ '■ 7*8 

Iffir.z). hi#1evied a fine Jkr cmeJSi 
of her e^tirfor life; yet as it is a truft- 
efiate, and there are limitations to 
truftees to preferve, the fine would 
have worked a forfeiture Of her eftaie 
fui life,* hf^aufe .it tpnnbt a^efl the ] 

i ' P , a » ' ■- J ■ » » » !,< 


fubfe^ueut idiiiaittdfrdf tii the^ im» , 
trufiees topreferim them* ^ 

The piovifo that the iimitattmu. fe the > 
deed (huuld not diftorb 
efiate for under the ..wilt, 
ahndmti ; for if tkere had hetm ao, 
fuch‘ provife, rise ufeS; of ^ .deed 
would not have coutrouled'h^a* Trm- 
Qf'g eilate for life under the wUk 730 

Where a fine .is Ityied, % 

tenant for life, reverfioner in fee eat- 
peflant on feveral limitatioos in m 
deed or will, a court of equity s^ 
never epnfirue fuck a fine tci Wimk 4 
wrong. mdf, 

iPfre«4^ngine. See 4 Sftm 9 t§* 

See CgeCtttOpK^ 

Whatever is fixed to the fireehold be¬ 
comes part of it, and cannot be tafce4 
away. See note upon this rule. 16 

jfojfettttre. See Iffeftvaiitt Oft 
rfage, a fubdivifion under'iffltattvia|8^ 
Conbftfim, Cotnmon 

Many cafes where an a£l may be void 
againll another, and yet is a forfeitnre. 
to the perfon ; as aleafe for thffance 
made by a copyhold tenant, is cer¬ 
tainly void againft the lord, and yet 
is a forfeiture as to hiittfelf. 141 

/raub. See 9 Hix, 4nb 9»(e00s, 
fiipavcta8t-9st«e}ntttt itttbet 
Sttojttep atib fepoitcftoy, 

^etne, USenbe, Cat^lttg 9^r8«fti 
unde^ Hefr, CotlttlltHf, « Obitl*dDmi- 
ceaimetit, KHebe, 3ni- 

pofiitfott, 9(coBiit, CbafftabitCil- 
poiAtim* ^father ahb 

idedo^maoce, anolmiete 

Where there is no pofitive proof of Hand; 
circumftances of fixfpidoa are not 
ficieot for the courjt to groiund a de* ' , 
cree upon j all they can do in a mtf- 
ter of account, is to give the plainftf. 
leavetoyiro&ufgr 




of fraad 't!id ^lliifidii e&a- 
t$i&es tb« autboiit/ of this coorti 
l^ftea contrary to and beyond the rules 
‘ ofthd-Iavr. 

la all cafes of frauds the remedy does 
not die mthi the perfon ; but the fame 
relief ihatl be had agatnll his executor. 


snb f^erfttriee. See 9 gtco 
ment. 

ifrce ISeiuli. SeelDoim. 

j;jPrce^)oli>, C&tngs See 

Court of CboncetH* 

•The old cafes go a great way upon the 
amtexathm to the freehold; but courts 
of hte have relaxed this ftrii 51 con- 
tlruftion oflaw, to encourage tenants 
for life, to do what is advantageous 
to the eilate during their terms. 14 
To remove wainicbt, fixed only by fcrews, 
and marble chimney pieces, is not 
\v 4 fte, 15 

JLandlords have no right to -tetain cop¬ 
pers and brewing velTels again ft a te¬ 
nant, as they were laid for the convc> 

‘ nience of trade.' , ibiJ, 

^ittserul Cjttftmco. See Cftecutp;, 

Though at hw, where a perfon dies in¬ 
solvent, his executor will be allowed 
^ no more for his funeral than is necef- 
fary ; yet if he is led into a greaser 
jexpence on- this account, by feeing 
Jdrge legacies left by the will, which 
jnduped himl to think the eilate was 
- folyent. this c'ourt will not adhere to 
|ho''rule Ijsid down at law, that he 
ihaft not exceed no/. 119 

Thd orphanage ihare, and not the lega¬ 
tory part, fhall pay the charge of a 
childV lancral. 678 


'-v. . . JIUhelWtt®, 

ilCI—^ cu.ftoth of Xent^ an thfam may 
ai ten'his eilate, for cuftom is &*■ ivei, 
heiing fo, it as iljrong upon 


this, as if a prti^ ifl df parlknihit 
had been made for that purpofe. i*. 711 
G. E. feifed of a. gavelkind eftate, by 
deed'poll, in confideration of natural 
love to his wife and children, did grant 
to his ^two daughters, Margaret and 
Httmabj the rents of bh lands in L. 
equally to be divided betwixt them, 
paying 5/. to the mother during her 
life ; and after her deceafe to his two 
daughters, to hold to them and their 
heirs equally to be divided betwixt 
them. Loid Haniwieie' v/m of opi¬ 
nion, that the words in the limita- 
lion to the. daughters, created a te¬ 
nancy in cuinmoH, whether the inilru- 
ment be conlidered as a deed or a will 

731 

The cafe here, fo near a teftamentary 
one, it might have ' been proved as a 
will. 735 

The word grant, muft be conftroed as 
the words bequeath or devile in a will, 
for this is quafi a teflamentary a 61 , and 
therefore mull be confidered as a will. 

iiidm 

When the eftate in queftion is of fmall 
value, inftead of fending it to be de¬ 
termined by a whole court, it may 
be direded to be heard and argued 
before two judges at their chambers. 

733 

(|i;ainmar. See tdute. 

(Si;anbchiibren. See Maintenance, 
j^tatutc of ^ifttihttttono. 

S. gives all the reft and refid ue of bis per- 
ionul eftate to \usgraadffm at zi, and if 
he died before that age, then to F.. 
whom he makes his executor; Lord 
Hardwicke held, thegrandfon was not 
intitled to the intereft arifing from this 
refidue, hut muft accumulate till he 
arrives at 21. 58 

The CO urt doubtful how the intereft would 
go if the grandton died before 21, whe¬ 
ther to his reprefentative or to F: 59 
The refidue being given by a grand¬ 
father toagrandfoD, on a contingency 
of hilt attaining 21, and nothing faid 
of t^ application of the produce, he 
ie not intitled to b« titaintaitied out of 
{(• ilidf 

t A grendfaiheir 



■ff 


A>:grtikdlfatiiei‘4M* S(H ftaod in beat .ftn- 
reafu, and ibeK£(n« j» not obliged to 
.Kiaintain a grandchild; nor can he ap¬ 
point a tcftaifnentary guardian. P. 183 
A grand^ther is not bound to provide 
for a gratidchUd, efpecially where a 
father is living at the time of the will» 
and after the teAator's death. 308 

Where there ie no furrender of a copy- 
bold eftace by a grandfather to the ufe 
of his will, the court will not fapply 
it againil an heir, in favour of the 
grandchild. ihW. 

0 ;anr 0 . See IDeebd, (Vabetbinti. 

(BttarUan. See 3 lnfant 0 , 

tenatice. Court of Cl^nceytf^ 

£ic^ool. 

A father by will appoints his wife guar¬ 
dian af his eldett Ton till a t; a peti¬ 
tion on the infant’s behalf to confirm 
her guardian, and to be juflified in 
what fhe fhould expend for his main¬ 
tenance ; Lord Hardyiicke faid, “No 
inliance, where there is a teffameatary 
guardian, of the court’s confirming it 
in this fummary way, orfendiogit to 
a mailer to afcertain. the dlowance for 
the infant’s maintenance ; a bill is ne- 
ceflary for this purpofe.” 518 

The mother’s appointment of a gnardian 
to her fun by will is void ; the Hat me 
confining the power of appointing a- 
tella men Cary guardian to the father 
only. ^ 519 

Where a guardian has been guilty of ill 
praetice in the profecution of a fuit, 
to obtain a verdi^^l} though it was nut 
the aS of thft infant bcrlelf, yet that 
• mal-praClice may be given in evi¬ 
dence. 544 

A guardian before be had paiTed his ac- 
countS) hi'Ought an a^ion againii a<i 
infant for board ifie court continued 
the injundioo that was prayed by the 
. infant’s bill till the hearing, and laid, 
in talcing the,account. the court would 
allow the guardian to fhe 

mAiiUfnance taikued fw the infanij to 
which the Jury would have no regard. 

6 t8, . 

A guardian may be appointed, though 
AO caufii is depending. ^ 813. 


il^fv mtt 
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H E time ihcofred in Aelfife ^tli« 
anceftor fhaUrati 



l^fr at I’StD. See C(W»tei|d?v 
iKUatte. Covenant, JUlP' 

Cilate. IDeciw. 




An heir is not to be difinher!te 4 nnfefa 
by exprcfs words, or a neceffary iay- 
piication ; and the rule holds equafi^ 
where he is an heir of cuftmaty hndt, 9 
On a bill brought to eftabliih a will 
again ft an heir at law, the court, not* ' 
wuhftanding he made de^ult, ordered 
the proofs of it to be read, and 
the will could not be otherwife taeil . 
proved. ,, aj, 

A provifo in a fettlement, that 1000/. 
and may be laid out by the tepf* 
tees in the purchafe of lands. “ Lord 
Hardnuicke 4 id, where there is a poiyet^ 
to lay out money in land, but Ae oiri« 
ginal intention was, it fliould be eon- ' 
fidered as money, if not veiled in land/ 
it fhall not be coofidered as fuch, and 
go to the heir.” a 1 z 

Though the words /^all sr m/y in a£ls of 
parliament have been conftrued abfb- 
lutely, yet, here they were inferted 
only to leave the eleiaion to the trnf- 
tees, either to continue the looof. aa ' 
it was in perfonal fecuricies, or call it 
in,, and lay it out in land. 

Where a devifee brings a bill merely in 
pcrpctmm rci meimriani^ and the heir 
at law only crofs examines .ih« wlt- 
neffes, he is iniiticd to his coils, but 
if to encounter the will, he ihall not. 

, .387 

As an heir has a right to be fatisfied.how 
he is difinheri].cd, though be baa nn ■ 
illiie diredled to try it, and the wilt is 
ellabliQred, yet he A, jl have his^io^^ - 

If the heir fets op a difability; agjifhtf, ' 
the perfon who made the 
fails, he fiiall not hai'c his«coll)|. egg 
The court will give cofts agaioift 
in a cafe of ipoliatioo, or feiireUogeC^ 
a will., ' 



TIiitjBfMbt father leans to an heir at law. 

689 

Lortl Maecle^eld fud, it was the rale of 
. ^ court to give the torn of the fcale 
in favour of the heir. ibid. 

Whita the heir at law, 6y his anfwer to a 
. I^i brpoght to eftabiilh a will, admits 
. it to be duly executed, and to the 
purport as let forth, Taying, at the 
ck>le it be is the heir at law of the 
teftativ, this is not fufficient to enti¬ 
tle him to the infpeCtion of the 
, title deeds and writings belonging to 
theeftate. 719 

The Jaw Jeans to an heir, and artificial 
reafoning allowed to prevent his being 
difioherited. 747 

lijNtttere contrnhetteh betlseett tin 
IMr, dlSjtectito; am 3 DebiUe* See 
SlCetd roarfilmUeh, anh In isbat 
i^hct IDcbta are to be paib* 

S. T. deviled all his books, piflurrs and 
boa (hold goods to fuch male perlbn 
when he ihould attain twenty-one, 
who Ihould then be iotitled to the trull 
in pofieilion of his real ellates before 
devifed, and, till then, diredied they 
ihottld be kept at Dunton^hslU and ' 
be ufed in the mean time by fuch male 
rfon refiding there, declaring it to 
his will and defire that they might 
go in the nature of beir-lotms with his 
efiafe, and be ufed therewith as long 
a» the laws of this realm would per¬ 
mits The pidlures, books and houfe- 
bold goods ought to go as heirdoems, 
in as full a manner as the law will al¬ 
low; for the devife here is a difpo- 
. fition only of thtvft till focne perfon 
whoislniided to the inheritance ihould 
come into pofiefiion by attaining 
twenty-one. 347 

$ee Cbittitp, | 

The court wlU not examine into the rra- | 
, ftmf foranamodonofa penfionerlrom 
- ait hoi|)UaU wii;h t|te fame nicety as if 
‘^.ihe llfeltold ul the perfon was in ^uef- 
. ‘*^4 

" V See CjiftfR of Hotibb* 


3 lbeot. See 9^ 

l^unacfr, 

\XJ HERB an inquJfition found a 
yV* perfon an ideot, the court think¬ 
ing it a hard cafe, gave leave to tra- 
verfeit, ' Pave 185 

The power of the Chancellor over ideots^ 
and lunaticks is by fign mannal of the 
King, counterfigned by the two fe- 
cretaries of ftate, empowering him to 
take care of them in the right of the 
crown, and to make grants of their 
efiate. 625 

JmplicatJoti. 

The words in the will of Sir W. D.. if 
my daughter tlepa^ t ibis lift •without ijfue 
if her hoefy living at her deceqfe^ do not 
give her an entail by implication, but 
to the ilTue living at her deceafe, an 
eftate by purchale. 784 

31 ncottbcn{ence« 

Arguments ah imm’venienti are always of 
weight, but more particularlydn a new 
cafe. 7157 

3 lncttmb;aucc 0 . See il^ecurftfesj 
gagen, CCJatte-taii, 


3 Bnfant. See Common iRecoberp, 
(IRttafliian, :i^aintenance, ^^cfcn< 
tatioit, CtuBcen, iRccether, School, 
Court of Cbanmp,Coutto£jQ[latt)0, 
fij^atriage. iftne, ifather aitb ^on, 
Settlement befoie fi^tiage> (Saill, 
iSecubetB. 

If a child who has a legacy payable out 
of land dies belbre the contingency 
happens, it goes to the heir; a/or- 
tiori where it is given to a firanger. 11 ^ 
f. if. by his will directs his real eftate 
to be fold after his wife’s death, and 
the monOy arifing. therefrom to be 
equally divided between R. U- and 
five other perfons j the bill is brought 

by 
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fey the vi^idow for » file; Jt. V. is an 
infant, and, as heir at iawto thetefta- 
tor, had the legal intereft in the 
eftates. ** Though the ufual prac¬ 
tice it for the pard to demur tiii the 
infant comes of age, yet, it being for 
his intereft that it fhould be fold, and, 
as in this cafe, there was a trail to be 
performed, and the court can fee to 
a proper application of the money.** 
** Lord HarJ^wicke decreed a fale, but 
declared at the fame time, he did not 
mean by this diredion, to break in 
upon the rule of the parol demurring. 

PagiUJ 

Where an infant brings a bill for the 
land, and to have an account for the 
mefne profits, the court may ele£t him 
to proceed at law, and retain the bill 
for the mefne profits. 1 30 

Whoever enters on the eftate of an Infant, 
enters as guardian or batUif for the 
infant. itid. 

The mother of J. never exhibited any 
inventory of his father’s perfonal eftate, 
nor laid any accouut before him, bat 
reprefenting his lhareof this amounted 
to 540/. only, and of his grand¬ 
mother’s perfonal eftate to 60/. only 
prevailed on him ten days after he 
came of age to fign two feveral relcafes 
for thefe Aims. A bill brought aftar 
an acquiefcence of five years, and af¬ 
ter a mother’s death, againft her re- 
prefentatives to fet releafes afide as un¬ 
duly obtained by her, and for an ac¬ 
count of his father and grandmother’s 
eftates, and to be paid his full ihare 
thereof. ** Lord Hardtuide fiiid, the 
procuring releafes from a perfon im¬ 
mediately upon his coming of age, is 
always a circumftance to create a fuf- 
picion of unfairners; but as there is 
no particular impolition charged thro* 
means of the defendant, his Lordfiiip 
direfled the Mafter to take only an 
account of the peribnal eftate of the 
' plaintiff’s father which the wife was 
polfcftied of at the time of her inter¬ 
marriage with the defendant, and 
not fo far back as the death of her 
firft huiband, and his lordihip would 
not determine the queftioa as to the 
unfairnefs of the releafes till the Maf- 
ter had taken the account of the fn- 
thcf’s peilbsai eiUteooly. 423 


Where an agieemeht appWBW upon ilib 
face of it to be pnjadidial to uu iii'' 
fant, it is void; bat tf ftir bis advan* 
tage, theo voidable only, JPagfSto 
Where an infant is ^manied to a gentle¬ 
man of a great eftate, thott^^ thb 
dower is a third, and (he has a joitt* 
tare only of a tenth, yet, as the 
law has intrufted parents' with (he 
judgment of provifion for infants. 
Ihe (hall not fee it afide upon the 
inequality between the dower and the 
jointure. 61a 

Unlefs a father or a guardian could con* 
tralft for the infant, fb as to Inndi 
money property, as it is a peribnsA 
thing, the huiband would be im¬ 
mediately intitled to it on the mar¬ 
riage. 613 

Where a jointure is made after marriage, 
and the huiband dies, leaving hw wife 
an infant, if Ihe, without doing any 
a£l to determine her eledion, mar¬ 
ries a fecond huiband, if he enters 
on the join tare eftate, that entry 
will bind them both during the co¬ 
verture. 6iy 

A guardianlhip of an infant, notwlth- 
llandiug he marries does not deter¬ 
mine till his age of twenty-one. 625; 
An infant is bound by a decree in a canfis 
where he is plaintiff, as much as a 
perfon of full age. 626 

An infant, after being of age, is not al¬ 
lowed by a new bill to difpute any 
thing that was done during his mi¬ 
nority in regard to maintenance, 

6a; 

The rule at law is, that an infaut h aa 
much bound by a judgment in bis 
own a£lioa as if of full age. 62/ 
An infant may execute a power where he 
is a mere inftrument only. 710 

The llrong ground the law goes on in 
regard to an infant’s preieoting to a 
church is, there can be no inconve¬ 
nience, becaufe the biftiop is to judge, 
of the qualification of the clerk pre- 
fen ted. 

The reafon why the law allows z fine 
and recovery fuffered by ao infaut to 
be good is, that it fuppoles he was of 
full age, and will not prefiime a judge 
will take a fine upon any other terms* 
and a deed to lead the ufes being part 
of the fiuc lhaif Lkewilc Aacd. 711 

Tnere 



Tliim U tn.aMblate difaMUty in ao in> 
iaat CO ditpoie of his iohei’itaace. 

Pagtjiz 

Ic, has never been held an infant coaid 
exercife fach a power over neal eftate, 
pnd the applying f&r private afts of 
parliament (hew the fenfe qf mankind 
in this refpe^. 715 

Where. an indrument is void as to the 
realeftate» an infant is not compel- 
led to make an election whether (he 
will take by or againd the will; for, 
as to the lands, it is properly no will at 

715 

31 nbab{tanti(. See ^ari{bionct0. 

The word inhaUtants takes in houfe- 
keepers, chough not rated, and alfo 
fuc'h who have gained a fettlcment, 
and fo become inhabitants, though not 
hk)ufekeepers. 577 

3 [ninnSiott. See (Tdlafte, Ctcfpafs, 

It is no excafe for proceeding at law af¬ 
ter an injundlion is granted, that it 
was not fcaled $ for where a defen¬ 
dant or his attorney have been prefent 
on an order for an injundion, and 
they have proceeded at Jaw before it 
has been fealed, the court has con- 
fidered icas aconteidpt, and commit¬ 
ted the perfons for it. 567 

A plaint)^ where the injunOion has 
been diflblved upon the merits, or for 
'want of dieiving caufe, cannot by 
amending his bill, and the defendant’s 
obtaining a deJimus to take his anfwer 
to'it, move for an injundtion, but, on 
the ai^wer’s coming in he may move 
Tor ah injunflion on the merits. ' 694 
The court will grant an injundion at the 
fuit of a^ground landlord to (lay wade 
in an under ledire, who holds by leafe 
from the original'leflee. 723 

A remainj^ir^l^an in fee may have an in- 
flay wafte in the full te- 
; itant for life, hetwithdandiog ah in- 
tt'Voifdiate edare for life.' ; Hid. 

If a hsoregagee cuts down timber], and 
" ■^oes'not apply the money arifingfrom 
llte falq in iinkin^ the iutereft and 


pciacipaU the mortgagor, stay have an 
inyuncUon to flay jvafte, 723 

So, where the mortgagor commits wafle, 
the court will grant the mortgagee an 
injunflion ; Tor they will not fufler 
the mortgagor to prejudice the incum¬ 
brance. Hid, 

3lttocttlatton. 

A bill in this court to reflrain nufances, 
extends to foch only as are nufances 
at law; and the fears of mankind, 
though reafonable ones, will not 
create a nufance. 75O 

3Inqttffltion of ILunucp. See 
nattcb, ^nfanitp, |gl;eragattbe^ 
^beot. 

That Id'". B. was incapable of governing 
himielf and his lands, ffTc. is an illegal 
and void return to a commiflion of lu¬ 
nacy. t6S 

The uniform return in inquifitions of 
lunacy, except in a few in dances, is 
lunatiens, non compos mentis, or infan/e 
mentis, or, fince the proceedings have 
been in Englidi, unfound mind, which 
amounts to the fame thing. 171 

It might be ufeful in Tome cafes, if a cu¬ 
rator could be fet over weak pei funs, 
as in the civil law. 172 

Courts of law underhand what ic meant 
by non compos, or infme, as they are 
of a determinate fignilicaticn. 173 
Non compos mentis is a technical term, 
and is now- legitimated under feveral 
a^ls of parliament. Hid. 

After Barnejlep had been found a luna- 
tick under two inquifitions, the court 
would not allow him to traverfe the 
fecond. 1S4 

> 

See fLanatfcb} 

of Arunneg. 


JSttfolbetit l!7ebto;0. See fit 

:ffec-tafU 

J. P. being indebted to C. by bond In 
200/. the plaiuufT, the adminiflra- 
’ irix 
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trix of C. broagbt ad aftion a^ainil 
D. who pleaded the aft for relief of 
Infolvent debtors, and that be was d«- 
ly difcharged; the plaintiff took judg¬ 
ment for the 200/. and 5 /- damages: 

by will gave Z). loooA to he 
paid to him hy his executor in a month 
after the teflatw^s death ; the plaintiff 
fued out a fieri facias on his judgment, 
and lodged it with the fheriff, and 
took a warrant to levy the debt oat of 
the legacy, and brings his bill againil 
the executor of ff'", M. to admit afTets 
to iatisfy fo much of the legacy as the 
plaintiff’s debt amounts to, or account 
for the real and pcrfonal edate of 
M. ahd pay the plaintiff her debt 
thereout. “ Lord Hardioicke was of 
opinion, that the court ought to in- 
terpofe in this cafe, and that the plain- 
tifF has purfued a proper remedy, and 
what ihall be found due for principal, 
intereil and cods at law, and in equi¬ 
ty, ought to be fatisfied out of what 
is due to D. on account of his legacy 
of 1000/. given him under the will of 
IV. M, 352 

The ftatute for relief of infolvent debt¬ 
ors is for the benefit of creditors, and 
mud be fo conftrued, as to give them 
effedually all the benefit intended them 
over future cffefts. 356 

In all cafes of chattels in poffedion, the 
fird fuit has the hrll fatisfaftion. 357 
If after the fieri facias the debtor had af- 
flgned the legacy for a valuable con- 
fideration, and without notice, it would 
have been good againd this creditor. 

ibid. 

The legacy is a charge on the lands; for 
the words Jubjeli to the exception f 
•what tons given before amounts to the 
fame as if the tedator had given his 
goods, lands and chattels, fubjeft to 
what was given before. 358 

who was tenant in tail of the edate in 
quedion, lets a leafe of it in ^41 to 
the plainttff^ his fon, who was to enjoy 
it at the rent of per ann. and co¬ 
venanted to maintain his mother and 
pay the land-tax. The father being 
an infolvent debtor was cited In by 
one of his creditors to deliver in a 
fchedule of his edate according to the 
ferin of 16 Geo, *, and in OMer 1743 
Yot. 111. 


‘ he was dUchxrgdd under ibis aft. The 
bill is brought againd; the defendant 
for an account of profits^ and of tim'>- 
ber felled. The plaintiffs iotitlcd to 
fueb account fro^ the time only of the 
« father’s difebarge; for they could have 
no right till their title to the edate ac- 
aued, which was not till OShder 1743 

Page 379 

Though the fathefr, when cited in by the 
creditor, did not claim this edate-tail, 
it veiled equally in the aliignee as if 
the father had done it; and if £ had 
any doubt would have ordered a cafe 
for the opinion of the judges. ibid* 
Where an infolvent perfon is feifed of a 
rfmaaincler in tall, reverdon in fee to 
himfeif, with an edate for life in a 
drangcr, he will be obliged to infert 
this in the fchedcle. 380 

The intent of the aft is to make the re¬ 
medy to the creditor equal and co- 
extenlive; for the words are relative 
to all former deferiptions under other 
afts. 381 

I The infolvent debtor ftatutes are equal- 
I ly compuifory on the debtor with the 
I datutes which relate to bankrupts, for 
it would be pernicious to make any 
difference between creditors. ibid. 

3 Bolntttre. See )dutc|)are, )a 9 att{ase. 

A jointrefs had her own part of a mar¬ 
riage fettlement in her cuftody, and 
came to the'poffeHion of the hulband’s 
as his executor; ordered to be pro¬ 
duced before the clerk in court, but 
fhe would not; upon motion direft-. 
ed it to be delivered up,, it being the. 
very end of the bill. ^ 302 

A jointrefs is not obliged to bring in her 
jointure deed into court, unlefs the 
party requiring will confirm it. 511 

3Bittewft of fl^oneg. See Somftifttta- 
to>, 3nnaftp, d^ojtgasc, mfutv, 
Statute of Ihfmita* 
tlons. dilates fo; Ihife, lufigmetttc, 
^lautaciona. 

A devife to five brothers and fitters {no 
relations) of looof apiece, to be pwd 

tP 
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to them at 21 if they aittain that age, 
'and not otherwlfe; and if any die be¬ 
fore, the legacy or legacies to be ut¬ 
terly void. The legatees broirgHt a 
bill for intereft <;^ their legacies; be¬ 
ing not tntitled to the payment of theii 
legacies immediately, they fhall not 
have intered nor the principal parti¬ 
cularly fecured to them till they (hall 
arilve at their ages of a 1. Page 1 o 1 
Where legacies are charged upon perfon- 
«1 eAate, and intereil direfled to be 
paid, the court in this cafe Always al¬ 
lows the legal intereil. 402 

Where legacies arc charged on the real 
' eftate, the rule of the court is to give 
-one per cent, lefs than the legal intereft, 
as it is a good fecurity for the princi¬ 
pal. ibid. 

Where legacies are given to a ftranger, 
either payable at zt, or not till zi, 
they can have no intercA in the mean 
time, but where given to children, in 
either of thefe cafes they Hull have 
intcreA immediately. 438 

Though no more had been allowed for 
many years than four per cent, for 
maintenance, yet in confideracion of 
mortgages being then at four and a 
half, and feveral at five per cent, the 
court ordered the children Ihould have 
four and a half per cent. intereA on 
their ihares of the 5000/. ib'd. 

Where a mortgage is at four and an half 
per cent, with a provifo that if the in- 
tereA be paid after each half year be¬ 
fore three quarters of a year become 
due, the mortgagee will accept four 
per cent, if the mortgagor fails of pay¬ 
ing the intereA at the appointed time, 
he cannot be relieved in this court. 519 
Where a mortgage is made with a refer- 
vation of four per cent, intereA, and 
« provifo that on non-payment there¬ 
of within a certain time after it is due 
the mortgagor lhall pay five: “ Lord 
Hardwickt faid,, this is but as a m/nine 
peettofi and reliev'able in equity520 
A MaAer's report of what was due to a 
ssortgagee for principal, intereA and 
^ cdA^, was confirmed nif\ had by the 
minutes at a iubfrquent feal 
fame caufe taken down order 
but nem entered, pa the re< 


giAer refufing to doit; an applica** 
tion for an order de novo. Page 521 
A bill for the arrears of an annuity of 
30/. fecured by bond in the penalty 
of 500/. an account decreed bf the 
arrears due Ance the year 1741, and 
intereA at 4 per tent, to be computed 
at the end of each half year, 579 
As this was given by way of maintenance 
and a bond to fecure the payment, the 
plaintifiT is clearly intitled to intereA, 
for the court have gone further in an 
annuity given for maintenance ; and 
decreed intereA, though it was only a 
bare Ample grant of an annuity with¬ 
out any power of entringif in arrear. 

ibid. 

TRufurauce. 

The Aiip Sucerfs beii.g in fared from 
London to Carolhia was taken by a 
Spanijh privateer, and afterwards re¬ 
taken by an Engfijh one, and carried 
to B^on, where no perfon appearing 
to give fecurity, flae was condemned 
and fold in the court of admiralty 
there, and' after the re captors had 
their moiety, the overplus remained 
with the officers of that courr. The 
defendant brought an adiion on the 
policy, and had a verdi^ ; the plain- 
tiiF by his bill prays an injundion, 
inAAing the defendant ought to re¬ 
cover on the policy no more than a 
, moiety of the lofs. “ The court de¬ 
nied the injunction ; for as the defen¬ 
dant had olTered to rclinquifh the fal- 
vage, he was intitled to recover the 
whole money iofured.” 155 

By 13 Geo. 2. the recaption of a ihip is 
the reveAing of the owner's, property. 

19S 

When infurances are intereA or no inte¬ 
reA, Lord Hardtuicke was doubtful 
whether the can operate. ibid. 
Salvi^ge mull be deduCled out of the mo¬ 
ney recovered by the policy, if come 
to the hands of the infured. ibid. 
The court will not allow any thing on 
accjunt of infurance, unlefs the lile be 
adually infured. 282 





9ntettttotl. See of 22(01^0, 

l^^rfetttft?, ttetKtfstfon* 

A.man can be no contrai^or with his 
heir or cxecntor, for they derive un¬ 
der his will or permiffion ; and there¬ 
fore it is the intention that governs the 
court, and turns the balance* 3^3 

In the «Afcs of fatisfa£tion, one rule is, 
*that it depends on the intent of the 
party, and which way foever the in¬ 
tent is, that way it muft be taken. 

326 

Where the general intent is to make a 
ftri£k fettlement, though fome one li¬ 
mitation may feem contingent, yet the 
general intent fltall prevail. 781 

Where the intention of ateflator in creat¬ 
ing an eftate-tall is not plain, but very 
doubtful, J udges will lay hold of any 
circnmftance rather than put it in the 
power of a perfon on a remote contin¬ 
gency to bar all fnbfequent remainders. 

797 

3 lnterro 3 atoMe 0 . See Cyaminatlon 
of dStftnelTes. 

Notice muft be given before you can 
move to add new interrogatories for 
the examination of a defendant, on 
the examinations before put in being 
reported infufficient. Such an order 
obtained on a motion of courfe is ir< 
regular, and will be difeharged. 511 

^oitttenante. See Cenants in Corn- 
mon. 

This court leans againft jointenancy. as 
it is an inconvenient eftate; and fo do 
courts of law , now, though' they fa¬ 
voured them formerly. 524 

Where tbe words of a will are fo incon- 
fiftent as that they cannot be recon¬ 
ciled, the court muft rejeft thofe ^ords 
that are leaft confiftent with the inten¬ 
tion of the teftator. 525 » 

The fame words in the fame will, though 
in a different claufe, ought to have the I 
fame fenfe; acd as the teftator intend¬ 
ed furvtvorihip among his children in 
the perfonal; he muft mean it alfo in 
the real eftate. 526 


3Tel4|t). See Idteft. 

Though an adlion has been. brought rn 
Ireland w 9. bond, and fued to judg-' 
ment there, you cannot plead to |t an 
, action here. • i'<»jfe589 

Sftbe. See Cypellcfott ,of , 

By articles on the marriage of J.M. with 
M.B, in coniiieration of a portion 
of zoo /. J. M. covenants ,to convey 
his lands to truftees in truft for J. M» 
during his life, and then to M.B. dur¬ 
ing her life, then to the iflue of this 
match, in fuch fort, manner and form, 
and fubjedt to fuch charges for young¬ 
er children as y. M. ftiall hereafter, 
by deed or will, order, bequeath and 
appoint. In 1722, J.M, by fettle- 
meot, fettled the eftate to hirafelf for 
life, to the wife for life, to traftees 
to preferve, ?sfc, then to trufte's for a 
term of years; then to the firft and 
every other Ibn in tail; the term to 
raife 600/. to pay his debts, and the 
remainder to be equally divided a- 
mong the children of the marriage, la 
fuch proportions as J. M. Ihould by 
dead or will appoint. In 1728. J. 

fuftered a recovery, and by that 
fettled the eftate to himfeif for life, with 
like remainders, as in the ftrft fettle¬ 
ment, with remainder to truftees for 
500 years } the truft 'of which term 
was declared to be for younger chil¬ 
dren, and therein was a power for J. 
M. to fettle a rent-charge of zo/. per 
ann. on any wife he might hereafter 
marry: the May following he mar¬ 
ried ; the fecond wife had no notice 
cither of the articles or fettlement in 
172a, and the very fame eftate is by 
a fettlement limited to her, and the 
iffue of that marriage, and the de¬ 
fendant is the fon of it. 371 

The bill was brought by the daughter, 
and only child of the iirft marriage of 
Af. for a fpheihek performance of 
the articles previous thereto, iniitHng 
ihe ought to be a tenant in taij of the 
lands therein mentioned, or if not, 
that the recovery lets in the charge in 
the articles upon the land. jLord 
ffardviieie of opinion, iffue in the 
ertklei made on the marriage ofj. M, 
%Dz -with 
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with W, . means female as well as 
male, and confequently the plaimiff 
is entitled tn have a fettlement of tfaefe 
lands in tail, and when thp defendant, 
the fon of the fefond marriage, comes 
of age, he mail convey to her.*’ P. 371 
Upon the words ijfue the marriage^ the 
court, OH a bill brought for carrying 
articles into execution, have frequent¬ 
ly direded the fetcletnent to be to all 
the iffut to the firft and other fons; 
and for default of fuch iflue, to the 
daughters with proper remainders fol¬ 
lowing one another. 374 

Lord King as inclinable to adhere to the 
common law, as any judge that ever 
fat in Chancery. 654 

On a cafe made by order of Lord Hard- 
•tuichr, for the opinion of the judges 
of 'the court of King’s'Bench, they 
held that L. H- muft by necefl’ary im¬ 
plication, to eft'edluate the manifeft in¬ 
tent of the teftator, be conftrued to 
have taken an eftate in tail male, noi- 
withilanding the exprefs eftate devifed 
to i. H. for his life, and no longer. 

^736 

Lord Hardwicke in Lctbieullitr v. ^racy^ 
faid,’twasa great misfortune to Weft- 
mivfler-ball, theie is no report of 
Lord Chief Juftice Hale himfelf, of 
the cafe of King v. Milling, nor any 
copy oT’^his argument; for as it is 
reported in Ventrii, tis very imperfeft. 

796 

Juhgmtnt at i-aho. Sre ^imnfCe of 
;^atriagc, O^Kecution^ iKctcafe of 

^tthsment- See £)ecurftieo> 
gage, 3lnColhcnt IDehto}0> CUatca 
Vail, dentation. 

A jttdgiBcnt CTeditftr# before be is intl- 
tlei, to redeem a mortgage of a leafe- 
hold a^te and bond creditor, muft 
takeint execution. aoo 

Thr<i*fendaat. the aflignee of twp judg- 
; mttnta which were prior id point of 
time to the plaintiff’s mortgage, is 
, iotified 10 have intcreft on whole 


money, the accumulated Turn which 
he paid for ihofe two judgments. 

Page 170 

Where a creditor by judgment extends 
lands by degit, be holds quauf^ut debi- 
tum fatisfttflumfmit, and at law the 
debtor cannot, on a vuit ad computan- 
dum, inilft on the creditors’s doing 
more than account for the extended 
value; but if the debtor comes here 
for relief, the court will give it him, by 
obliging the creditor to account for 
the whole be has received; but, as he 
who comes for equity mull do equity, 
will dired the debtor to pay intercll 
to the creditor, though it (hould ex¬ 
ceed the principal. 517 

A creditor is not confined to the extent 
of the penalty upon a judgment, but 
may carry the compu>ation of intereft 
beyond it. ibid. 

3uriChfSion. See Court. Court of 
CijancttPj ano ^pititual Court. 


fling. See f^^etogntthe, Cjttent. 

T he King in the Exchequer may 
proceed two ways, eiiheron theZ,^'//« 
fide or on the Englijh, by way of in¬ 
formation. 154 

The Exchequer held the ftatute of frauds 
did not bind the King, but took place 
only between party and party, becaufe 
he is not named. Lord Hardiukke 
was doubtful of this doArine. ibid. 


HanD. Vide ifi^oncs. 

£>cafe6 anh Cobenante tfierefn. See 
Cftate foj^eatounbecCftle Cftate^ 
^apojtgage, iReboratiott of a ISEtfll, 
3lttt)gmetic, 3Dean0 anb Chapter, 
^uitbingo, maXkz. 

C. feifed in fee, made a leafe Ofleber 
J* the *4th 1682, to T. M, (in confide- 
ration of his furrendering a former 
leafe, whereof there were two lives in 
being, and of 136/.) of a meffuage in 
E, to hold to T I M. and his aiugns for 
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tlie live* of him, hit wifeand his Ion, 
at the rent of 43 s. 8 d, and iii the 
leafe, T. M. covenanted, that he, his 
executors, *^c. at the death of any of 
the fives fliould pay to J, C. hib,heirs 
or ailigns, within twelve months after 
fuch death 68 /. as a fine-for every life 
added or renewed from tinio to time : 
and J. C. for him'felf, his heirs, tdc. 
covenanted that he his heirs, tff. in 
confideratton of 68 /. to be paid to 
y, C. his heir?, at Oevt hall, as 
a fine for adding a life to the remain¬ 
ing lives, fhould execute a leafe or 
leafes under the fame rents and cove¬ 
nants, as exprelTed in this of 1682, and 
fb to continue the renewing of fuch 
leafe or leafes” to T. M. or his af- 
ftgns, paying to J. C, his heirs, h'c, 
68 /. for evei^ life fo added from rime 
to time. The affignee of T. M. 
brought his bill to have the leafe com¬ 
pleted by filling up the lives, and 
that the covenant of renewal might be 
again inferted on the dropping of any 
of the additional lives.’ «* Lord Haui- 
•wicke on the circumftances of th'*^ cafe 
was of opinion, the plaintiff was in- 
titled to a new leafe, with a covenant 
of renewal to be inferted in it, as well 
upon the death of the additional lives 
as upon the death of the old.” Page 83 
This is a proper cafe for relief in equity ; 
for the court of Chancery can give 
the thing iifelf, a more adequate re¬ 
medy than damages, which is all the 
law could give on an action for breach 
of covenant. 87 

Under the words the fame rentt and cove¬ 
nants,.tht court of Exchequer was of 
opinion in Hine v. Skinner, the cove¬ 
nant for renewal ought to be inferted ; 
and this decree afterwards was affirm¬ 
ed in the Houfe of Lords. 89 

L. gives all anff fingular his leafelioid 
eftate, goods, chattels, and perfonai 
eftate whatfoever, to his daughter: 
and if ihe dies without iffue living, 
then to the defendant. L. after mak¬ 
ing his will, renews a leafe with the 
dean and chapter of Windfor ; this is 
no revocation, but the lealhhoid eftate 
paffed by the will. >99 


ant t^spteec. Seb Citecute; 
anh Si>minfftrat0|. :father nnD 
j&on, iEc(l):a{nc0 on 

jittered: of medeh 

tedj.i&eal Cdate, Crol^cv mu iton- 
)ierdon, Spiritual Ucottrt. 

In what cafes a legacy will carry intereft 
and where the intermediate intereft of 
a legacy, devifed over at a certain pe.> 
riod, will or will not accumulate till 
fuch period, Arrive', Ste Heath v. Per- 
rj, % 01 and the notes thereto. 

A legacy chargeable on a mixed fund, if 
perfonai aflets are fufficient, is pay¬ 
able, though the legaree die before the 
day of payment •, otherwife on real 
eftate only. Page 69 

Where a legacy is decreed to be a latis- 
fadion of a debt, the court gives in¬ 
tereft always from the teftator’s death. 

99 

The court will not llrain to prefer one le¬ 
gatee to another, but where there is 
a deficiency of afiets will let the gene¬ 
ral rule of. equality take place. ihiJ. 

Appointing a legacy .to oc paid at a dif¬ 
ferent time will not give a pjeterence, 

100 

A legatee is not obliged in every inliance 
to bring a bill for the recovery of a 
legacy againft an executor. 224 

If a legatee promifes a teftator, that in 
confideration of a dirpoution in favour 
of her, flic will do .10 aft,»n favour of 
a third pei !oii; flie who undercook to 
do the ad piutt perform. 539 

If Oemptf an of a ibegaep. See 3iietnp: 
non, j^ansfaltfon 

fr. by will gives to her lervant G. 500/. 
to be paid to her within three miijhs 
after IK’s death; and in anota'‘r part 
fays, I give 5/. a piece to ihe reft of 
my lcr»ants, but iiot to G. htcmife / 
bea't dune vety well for her hfme. 
And by a la'ter claufe gi< 'S her ianUS 
in trufl to pay her debt.. :«nd legacies. 
W. at her death owed <?. aoo/. on 
bond. '^Oti the circainftances of this 
will, there is fufficient to cake away 
the pretuinption, that tbe legacy was 
given in facufaciion of the debt.” 63 
3 3 Th« 
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THc r^ile of ademptioa by length of 
time> is become the fixed rule of pro- 
petty, and too well elUblifiied to be 
disputed now; but if the maxim 
ticbitor non pta/uftitur donate was to 
be re-confider^j it would not hold. 

Page 6S 

The court, tho’ they will not break the 
rule, have frequently faid, they will 
not go one jot further. ibid. 

DillinAions from the rule mail arife from 
the circumftances in the will, and not 
of the legatee. ibid. 

The words, becau/e I have done vcty-weil j 
for bet before, imply, that what (he 
had given before was meant as a 
bounty, and not a fatisfaction. 69 

The 500 h to G. equally a reward for 
her fervices as the 5 1 . to the other fer- 
vants, and legacies to fervants have 
never been conftrued a faiisfadion for 
debts. ibid. 

Uspfeb 3 /esacp. See Hegacics, 0| 
|S)o}ttons HHeOeti, Ilapfeb, &c. 

H. gives fevera! legacies, and de¬ 
clares, that if any of the perfons (houid 
die before the fame become due, that 
they ihall not be deemed lapfcd lega¬ 
cies; and then fays to Ann the wife of 
Richard Vfenjky, and to her executors 
or adminiftrators, 1 give 50/. flic died 
in the tellairix’s lifetime, and, her 
hulband adminiftred to her; “Lord 
Hardtvickt held it not to be a lapfed 
legacy, and decreed it' to the huf- 
band.” ^ 572 

If a roan devifes his real eftate to J. S. 
and his heirs, fignifying his intention, 
that if S. die before him, it ftiouid 
not be a lapfed legacy, “ the heir at 
> law is not excluded, unlefs ihc tefla- 
tor nominates another legatee-” 573 

r 

Hegadctt o;( ^pjtions iapfeb 

0 ; i>ee DEe0eb ]SntCs 

tell« Court, Siiamte of 

' 3Dcbt0. 

fo the dtjliinflmn bettyeein a le- 
to at 4 l,or ^ he attains ai« 
tfSi'oa&wA.j>^ab/e at zi. See .^27 | 
■ ■' note I.' 1 

.S-. 


Where a devife is annexed to a legacy^, 
if 'the perfon dies before the time 
comes, it is lapfed ; but if given to a 
legatee, to be paid at a future time, 
there, as it depends on the payment 
and not the legacy, it (hall veil im» 
mediately. Page 114 

A. B. by his will, gives to his brother 
C. B, the ihtereft of 1500/. during his- 
life, and after the deceafe of C. B. the 
faid (urn, to and amongfl all and every 
the younger Ton and fons, and all and 
every the daughter and daughters, of 
C.B. fliare and Ihare alike; but in 
cafe be (hall have only daughters, 
then, to and amongll the younger 
daughter or daughters, to be paid to 
them, all, every, and each of them at 
their ages of 21 years. C. B. had 
three children, a fon and two daugh¬ 
ters, at the time of A, B.*s making his 
will, and a fan born after the tefta- 
tor’s death. L. one of the daughters 
macried, and attained 21, but died 
before her father, and then he dies, 
Lord Hardwicke was of opinion, 
that L. on the circumflaces of the 
cafe, was not intitled under the will 
of A.B. to a (hare in 1500/. therein 
devifed, and confcqaently not tranf. 
miflible to the defendant ff^illt her 
huiband and reprefentative.” 219 
J. C, bequeathed to each of his daugh¬ 
ters, Ann and Hlary 300/. to be paid 
to them by his executor, when helhali 
attain his age of z 6 , but as they are 
already provided for, *tis my inten¬ 
tion they Ihall not be intitled to any 
intcrcll for the faid fums before the 
fame (hall become payable; but for 
the better fecuring the faid feveral 
fums of 300/. my two clofesin S. (hall 
(land rcfpedlvely charged with my 
perfonal eflate ; and be liable to the 
payment of the faid feveral fums of 
300/. to my two daughsers, at the 
time above' mentioned, with a power 
to enter and hold till payment of 
principal and intereft, and after pay¬ 
ment devifes the premifles to his fon 
in fee, whom he makes his executor. 
Both daughters arrived at zi, but 
died before the fon attained z 6 ; one 
married and left two children,- the 
other died unmarried, but by will 
gave the 300/. to her filler. I'he 

hu/band 
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hulband and the two cfaildren brooght 
the bill for the legacies. ** The le¬ 
gacies under the will of y. C. are veft- 
ed ones, and the time of payment 
poftponed, merely from circumflances 
ariling from conveniency to the ellate, 
and therefore Lord Hardwicke decreed 
. them to the plaintift'. 

Where there is a mixed fund of real and 
perfonal cftate, though conhdered as 
a veiled legacy in re^dt to the latter 
yet it lhall not be raifed out of the 
former, where the legatee dies before 
the time of payment. 3zo 

This determination, was thought a hard 
one at the time, but has prevailed ever 
fincp,. to prevent unnecelTary burdens 
being brought upon heirs. ibid. 

W'here a legacy or a portion is to be paid 
at a certain age or time, if the legatee 
die before that age or time, it lhall 
$nk into the land. 321 

It was originally determined on portions, 
afterwards extended to legacies, and 
taken from circumilances regarding 
legatee’s age, or day of marriage, ibid. 
The rule is not adhered to, where the 
circumilances are taken from the con> 
venicncy of the eftaic, and not the 
legatee’s perfon. ibid. 

It was determined firft by Lord Talbots 
in the cafe of King v. Withers^ that 
the legacy though charged upon land, 
Ihould be raifed; the time of payment 
being podponed for the conveniency 
of the ellate. « ibtd. 

If the fon had died before 26, the daugh¬ 
ters would not have been intitled to 
their legacies, as the contingency had 
not happened. ibid. 

Where the portion is dire^ed to be raif¬ 
ed after the death of the mother ; 
there are many cafes where this court 
has held it lhall not be raifed in her 
life-time. 322 

Sir Abraham Elton by his will, gives to 
his grand-daughter A. E. the daugh¬ 
ter of his fon 5 '* *50° ^ 

ber own dlfpofal, in cafe (he marry 
with the confeot of J. E. and his 
wife, and in cafe of their deaths be¬ 
fore that time, then with the confent 
of their truilees, and not otherwife. 
A, E. died at fourteen and unmarried. 

y. E. as the reprefentative of A. E. 
is not intitled to the 1500/. for the 


vefttng of the legacy relating to tho 
event of the marriage, as that ne¬ 
ver happened, the legacy did not veil. 

/ 

Where a teftator forgives a debt, it will; 
not be good aghinft creditors, but a- 
gainll an executor it may. 581 

If an aflion bad been brought on the 
bond, this court would haye granted 
an injunfliod. ibid. 

A will to prevent the lapft of a legacy, 
ought to be fpecially penned. 58a 

A devife to A. F. of toool. when he 
attains 25, and the executors em¬ 
powered to lay it out on fecurities, 
and pay the interell thereof towards 
the infant’s education, as alfo a part 
of the principal to put him appren¬ 
tice, and the remainder to be paid 
him at 21, and not before,the legatee 
died at 19, and the lather applies to 
have the fecurities transferred to him : 
**Lord Hardwicks faid, the time of 
25 years is put only to pollpone the 
payment, and not the veiling of the 
legacy, and the father as the re- 
prefentative of the fon intitled to it.” 

64; 

Where a tedator gives interell on a lega¬ 
cy in the mean time, he gives a pro¬ 
perty in the principal, onlefs fome- 
thing appears on the will to take olF 
the force of it. Hid- 

3! It iobat Cafes a Eegaep fliati, 0 ^ 
fliall not, be a ^atiafaSlon of a 
3Debt 0 ? other Uemanb on the Cef- 
tatoji’O Cftate. See jSiatfOfaSfOit. 


ihegaties. See Kifeto, f^ar« 
(haileb, &c. ihegac^. Ciyecutoi. 

Vide ysffrtys v. yfffrtys. 1*0 

Whether a whole, or part of a debt due 
to the ellate, is given as a legacy, it 
h equally fpecifick, and confeq'uently 
a dillinft tree and dillinfl fruit j but if 
given out of the great tree of the 
eftate, there is no ground to fever a* 
branch from it in favour of a general 
legatee. • ^ 103 

A fpecifick legatee has a lien on the af- 
fets for that fpecifick part, after th«' 
executor has afi'ented, otherwife as to 
a refidnary legatee. 23 i 

3D4 
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il^ttrtrttt 0 anti IReCHttavi? Heptee. See 

0%tcutoh of 

Ikin, 'ae^oolu. 

« 

T. B. by bU will, appoints the intcreft 
that ihall be made of his perfonal 
eftate to be paid to his father during 
. his Hie, and after his deceafe to his 
another for her life, and, after her 
deceafe, gives the refidae of his per- 
fonal eftate to his brother and lifters, 
and to the fifters of his late wife Mar¬ 
tha and Rebecca Pain, Ihare and (hare 
alike; and then fays, in cafe of the 
death of my brother, or any of my 
, iiflers, or wife’s lifters, before me, or 
the furvivor of mffather and mother- ; I 
appoint his, her or their (hares to be 
divided among the furvivors. A 78 
The brother died in the tcftator’s life¬ 
time, but after the will was made, 
and the fifters in the life-time of the 
tcftaior’s mother, who furvived her 
hulband, but who is lince dead. Jlifar- 
tha and Rebecca Pa/ff claim the rcfidue 
of T. P.’s perfonal eftate. They 
areiniiticd as the only furviving lega¬ 
tees, at the death of the furvivor of 
the teliaior’s father and mother, to 
the whole relidue of T. P.’s eftate, to 
the accumulated (bare of the perfons 
who are dead, as well as their origi¬ 
nal fifth.” _ 78 

deneral Poultenejf by his will gives in 
the firft part ol it to Mrs. iP'atfon, 
the yearly fum of 4.00 1 . payable 
quarterly ; and in the laft claule gives 
her all bis houlhold goods and furni¬ 
ture (three piitures excepted), and ail 
his plate, linen, watches, jewels, and 
cloaths whatfoever, and declared her 
foie executrix. The bill was brought 
for an account of fuch part of the 
perfonal eftate as is undifpofed of, 
and foradiftfibution. , “Thebequeft 
of the fpecific things to Mrs. fPat- 
foH, her from the xefidue.” 

' ■ iZ6 

H-»d th^K^qaplUon relied on Mrs. W'at- 
^«*s aftnuity only* it would have ad- 
mitnd of great doubt; as the firft 
payment was not to begin till the 
qUJurisr-day .after the teftator’a death. 


The annuity being charged on a fund 
liable to other legacies, is either by 
way of charge, or exception out of it; 
bad it been given out of the general 
relidue, it might have been a bar. 

Page 229 

S^fmftation of ® dates. See ^erfon> 
al (Cftates, Cradeea to p^efetlw: 
Contingent Iftematnoeta, SDaugh- 
tcra, CdatrS'tali, 9ttlclce, Ideal 
edates, intention. 

y. late Duke of B. by his will fays, 
that if no legitimate fan nor daugh¬ 
ter of mine (hall live to leave at any 
time the blelling of any child behind 
them, in fuch cafe of their dying 
thus without leaving any ilTue behind 
them) 1 will and dired that Charles 
Herbert and his ilTue (hall have all 
my eftate. ** Lord Hardwicie nas of 
opinion, the limiiaticn over to Charles 
Herbert, now Shtjfeld, is not too re¬ 
mote, but warranted by rules of law.” 

282 

The limitation under the will of S. in 
f.iilure of iftue by him to his lifter 
for hfe, is good in point of law 449 
./^.limits io,oooAin failure of ilftie of 
the body of a hulband and wife, to 
B. in tail, the rrmainder is void as 
an executory de vile, being top remote, 
othenvife where the limitations are for 
life; for that confines i: to a failure 
of line during the lives in being; 
and in the cale of executory devifes, 
it has been held to be a icalunable 
conftrudion, if it falls within the com- 
pafs of ever lb many lives in being at 
the fame time. ibuL 

T. devifes his real and perfonal eftate 
to his wife for life, and after her 
death to his fon John and his heirs 
for ever; and in cale of the death of 
‘John ’Without any heir, then to the 
f laintiff; John levied no' fine, nor 
iuftered any recoveiy, but by his will 
devifed the whole to the defendant. 
** Lord Hatdwieh faid, this is k lee 
mounted cn a fee, and a void devife 
to the plaintiff in law, and is equally 
fo in equity.” 617 
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ILftnttatton'of Ccnns (i(>^$>ears. See 
under fo; ^ars* 

ILtmitation. See Statute of S^imita* 
ttono. 

SL'fo i^cnoeno. See i^oticej :S]^o?t« 

sage. 

A Its pendens cannot afFeft any parficolar 
perfon wit.h a fraud, anler;s he has a 
fpecial notice of the title in difpute 
there. Pageze^i 

iLonuott. See CoSom of £>ctiOoti, 

funeral 

Where a freeman of London has children 
and no wife, the cullom is, tha’ one 
moiety b-longs to him and the other 
is the tellan.-entary part. 527 

Ifooechi'dis advanad in the father’s 
life-time,, though not fully equal to 
the vuftoinary fliare, yet where the 
certainty does no: appears it is an ad¬ 
vancement. ibid, 

A Watch and wedding clothes are no ad¬ 
vancement. 57.8 

The quantum of the advancement inuft 
appear; the father’s content is no: 
fuiheient to bar a child of her orphan¬ 
age fharc. ibid. 

An advantement muft be by way of por¬ 
tion in m.ii riagt- ibid. 

Though there nave b-’en fome drift cafes 
detrr;nined on 'he cuflom of Loudon, 
thole nave been in ice=<«d to ireemen’s 
wives, and not upon the advancement 
of children. ibid. 

Ahmo'fj advanced by a fa‘her to a child 
ought not to be confidered as an ad¬ 
vancement. ibid. 

What the daughter of a freeman received 
from him after her marriage for main¬ 
tenance, ihail be confidered as a debt 
due from her to the perfonal eftate of 
the father. ibid. 

A peiirion to Lord Chancellor to iiliie 
his Warrant for levying the fum there¬ 
in mentioned on the inhabitants, who 
had refufed the miniiler his dues, ac¬ 
cording to an aihgnment in 1681, 
under the aft for the better fettling 


the maintenance'bf the parfons, 
in the parifhes of the city of Ltmdm, 
burnt by the fire. ** Lord Hardtaieks 
faid, if the Lord Mayor haa done 
wrong in refafing his warrant of dt*' 
firefs, this courf can ifiue their war¬ 
rant for levying the foms alTefled." 

Pagt 639 

A freeman of London, ten years before 
hi.s death, purchafed a leafehold eftate 
for the term of 40 years, in the joint 
names of himfelf and his wife; this is. 
a fraud on the cuftom, and the lea/e- 
hold eftate was direft.ed to be fold and 
applied in the like manner with the 
reft of the freeman’s eftate. 676 
If a freeman difpofes of his property in 
fuch a manner as not to take place 
till after his death, it is a fraud on 
the cuftom. 679 

A wife cannot, during the coverture, 
acquire any property diftinft from the 
hufband. ibid» 

If it had been conveyed to truftees for 
the feparate ufe of the wife in pof* 
feflion. Lord Hardwicie inclined to 
think fuch a gift would have been 
good. ibid. 


ILunatfcK- See 3lnfiittftp, llntiutatfott 
of ILunocp, jHbeot. 

Where there is any mifbehaviour in the 
e.\ecuticn of a commifilon of lunacy, 
the court, upon examining into, it, 
may, if they fee caufe, qualh ir, and 
direft a new commifl'ion. 6 

The perfoB againft whom the commif- 
fion of lunacy ilTued, on the diiFerent 
appearance he made upon a fecoad 
inipuftion, was allowed to iraverfe the 
inquiftcion, and the grant of thecuf- 
tody ful'pended till farther order. 7 
Not only the lunatick, but the heir of 
the lunatick, is bound upon the tra- 
verfe of the inquifiiion. jod 

Where the alienee and the lunaticls tra- 
verfe, if he is found a lunatick at the 
time of the alienation, the alienee is 
bound. ^ 322 

Where the lunacy of a perfon is in que. 
ftion, the court will make a provi> 
fional order as to his effefts, till the 
point of lunacy is determined. 635 
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SQIaititeiunce. See iSyo^tfono, (IE>;attti< 
cl^iltiren. 

, A Parent ihuft maintain his child, 
unlefo totally (incapable, or by 
hainpg many children borders upon 
neceffity. ^ Page 6o, See note i 
In the cafe of a child, let a teilator give 
a legacy how he will, either at 21, 
or marriage, or payable at 2i, or 
marriage, and the child has no other 
rovihoD, the cOurt will give intereft 
y way of maintenance. 102 

V^heie maintenance is allowed, it is al¬ 
ways paid to the father out of the 
child^s edate, and no indance of its 
being dedufled out of a legacy left by 
a father to the child. 125 

Upon an application for maintenance 
for an,elded Ton, the court will make 
him a liberal allowance to enable 
him to maintain his brothers and fif- 
ters, condderrng him in hce parentis. 

5 “ 

Where legacies are given, payable at a 
certain time, they carry no intered, 
for till the day of payment comes, it is 
not demar.dabie: but if given to a 
child, the court will allow it by way 
^f maintenance. 716 

iO^anbnmus. See tSIifito?- 

£9ano?0. 

A nominal manor will pafs tinder the 
general words mefluages, lands, tene¬ 
ments and hereditaments. S2 

otJcrt. See iBaftmcnt, IDc- 
poQt, Ctober anb Coiibccdsn. 

The true owner of goods does not lofe 
his property by a fale made by the 
poifedbr of them, unlels it was in 
market overt. 49 

T'be cudom of hmdon as to (ales in 
market amertf being not found by the 
fpeex^''Verdict, the court held that 
ibey^/iii^uld not judicially take; notice 
but taking it as dated, they 
weft of epioioh it does not extend to 
pawning, 52 


im'ase. See 1l5avoit anb ifeine, 
Contentjtc of the Court, Conbltion 
i^ttiage 1IS?ocage, 3S0 of iSlaCKa- 
incnt, |§ttbltcatton of l&anns. 

Though infants at the age of 14 if a 
male, and of 12 if a female, are ca¬ 
pable of entering into contrafts of 
marriage; yet by the canons of 1603, 
it cannot be done without the con- 
feiit of parents. k^age 307 

The court direfted Mr. Barry to pro¬ 
duce fuch letters as contained a pro- 
mife of marriage. N. B. It was faid 
by counfel to be the fird inilance of 
fuch an order. i&id. 

Lord Hnrdwicki refufcd the offer of 
looking into them as a private gen¬ 
tleman, becaufe it would not have 
been a knowledge to him in his judi¬ 
cial capacity. Hid, 

Marriage agreements differ from all 
others; as foon as the marriage is had, 
the contrad is executed, and cannot 
be refeinded; the children are equally 
purchafers under both father and mo¬ 
ther, and therefore they cannot be fet 
afide, becaufe it would affeft the 
incered of third perfons, the ijfve. 

• 610 

All other agreements are confidered as 
intire, and if either of the parties fail 
in performance of the agreement iu 
part, it cannot be decreed in fpecie, 
but mud be left to an attion at law; 
in marriage agreements it isotherwife; 
for, though cither the relations of the 
hufband or wife fliould fail in the 
performance of their part, yet the 
children may compel a performance ; 
if the mother’s father agrees to give 
a portion, and the hufband*s father 
to make a fettlement, though he docs 
not give the portion, ,yet the children 
may infid on a fettlement; for non¬ 
performance on one part fhall be no 
impediment to the children receiv¬ 
ing the full benefit of the fettlement. 

ihid. 

Though a father or a guardian a£t frau¬ 
dulently or corruptly, the marriage- 
agreement is not to be fet afide, or 
jjhc children to be ftript: but the fa¬ 
ther or guardian may be decreed to 
make a fatisfaftion, and the hufband 
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if a party to the frauds thall 4 o it ' 
liketivife. Pa^etii 

That parents did not ihake fo beneficial 
a bargain for a daughter as they might 
have done, is not a fufficient reafon 
to let afide a marriage-agreemehr. 

I he law has intrufied them with the 
marriage of their children, and there 
are many confiderations and proper 
ones, that may induce a parent to 
agree to a match, befides a firict equa- 
lity of fortune, as the inclination of 
the parties, Ctfr, 612 

Moft portions arife under fettlements, 
and the daughter is as much a pur- 
chafer as if it came from a collateral 
relation, and yet there never has been 
any objedlion to the father’s difpnling 
of her in marriage on what terms he 
plcafes. 613 

The plaintiff gave the defendant a note 
for 2000/. for undertaking to procure 
him a marriage with a lady; the fail 
being fupported by an affidavit, the 
court made an order upon the defen¬ 
dant to keep the note in his own’pof- 
feffion, and not affign or indorfe it 
over, but w'ouid not extend the in- 
jundlion fo far as to prevent him from 
proceeding at law. 566 

^ 0 nCct in (Tljaitcetp. See 
IRcpojt, coftc iRcccfbcr, Court of 
QL baiKctp, ^£>oiiclto;. 

Whoever comes in before a Mafier itn 
der a decree is quaji a party to that 
i'uit ; and if he brings a new bill, a 
plea, the former fuit is Hill depending 
will be allowed. 557 

l^cpo^t. See Court of 
Cliancerpi iBeceibcr. 

The court' will not determine mattfffs 
in a fummnry way upon motion, that 
have been referved between parties, 
till after the Mailer has made his re¬ 
port. 689 


A maxim in our law, that Jrms fjf 
nemini fatradn»n deheat, • S 

jS^etChoitt. See &mutt oS 
tiOlW. , 

;^trne )^|ofits. Sre SnouiUj 

Oolsicr. Kffihabit. 

Lord Rardzcicke held, in the cafe of 
Dormer and Fortefeue,^ it was dear 
both in law and equity, and from 
natural juflice, that the plaintiffi, from, 
the death of his father, the time when 
his title accrued, is in titled to the 
rents and profits.” 124 

And, under all the circnmftances, waa 
of opinion, the plaintiff had a right 
to demand an account of the rents and 
profits in this court. 129 

Where there is a iruft and a mere equita¬ 
ble title, the plaintiff fha^l -have an 
account of the rents and profits from 
the time the title accrued, unlefs there 
are fpecial circumllances to reflrain k 
to the bringing of the bill. 130 

The court will reflrain it to the filing of 
the bill, where there has been any de¬ 
fault in the plaintiff in not afferting 
his title fooner. ibid. 

The flrength of the prefent cafe is, that 
it is a mere equitable title, the legd 
eflate in the 200 years term being in 
truilees, and appointed to be attend¬ 
ant on the inheritance, and for that 
reafon a bar in the plaintiff’s way at 
law. 131 

If there is not fuch a cafe made by the 
bill as will entitle the plaintiff to an 
acioont of rents and profits, praying 
general relief will not intitle him to h. 

ijsft 

pPhe plaintiff’s charging that he has 
brought ejeillments againff the de¬ 
fendant for the eflate, is tantflmoaftC 
to charging poileffion in tfie defdn-. 

’ dant. , j,' ibid. 

Had the truftees beetf parties to this bill^ 
the court might have decreisd' poffef- 
fion, and a conveyance of the trull.* 
eflate, if the point hid been dear, 
with the plaintiff. Ibtdi-^ 

Tke- 
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Th« Duit^ ^ Bolien verfas Deane^ was a 
mer<i le;^at titla, and a ftroog cafe for 
leaving it to law, and yet an account 
, .of the rents and profits was decreed in 
this court. , Page 133 

Thfough on a bill of di^overy the court 
decreed the deeds and mefne profits 
to an heir at law, yet, if the defend- 
. ant afterwards at law fhould make 
out a better right, this court would 
atfift him in recovering back the deeds 
again. 134 

ancitnt. See ^atfon, 

jS^uiCance* 

Where there are two ancient corn mills 
in the fame parlth which paid tithes, 
and another miller who had a fulling 
mill covered with a moJus, turned it 
'into a corn mill, the mill fo converted 
fhall pay tithe. 19 

Where two foiling mills and a corn mill 
were under the fame roof, and the 
fulling mills are turned into two new 
corn mills, they are become two new 
mills. thd. 

A fulling mill being in the nature of a 
trade, pays only a perfonal tithe. iiiJ. 

Many inftances where the court have de¬ 
creed an account in the cafe of mines, 
which they would not have done in 
the cafe of limber. 204 

See j£>pccificb perform¬ 
ance. 

Where a bend is burnt, or cancelled by 
accident or mifiake, or where a prin¬ 
cipal procures it to be delivered up 
by fraud, this court will let it up 
agatnfl a foicty, though extingaiilied 
at law. 93 

’ > See tithed, jBetn Cvf«l, 
Ccuu i^flecorb,-Spiritual Coarl. ' 

Inhere-the owner of an ancienf mill dn- 
J^^nder the fame roof thinks proper to 
Aifcrefik wiep new wheels, they arc to be 
'vWfidcred as two miliSf and to a bill 


brought for the tithe, be cannot cover 
them with the feme meJus. Page 17 
A bill for tithe in kind, a compofitioa 
fet up of a quarter of rye, and one of 
oats in lieu ; a trial at law dire£fed, 
and a verdiff for the nuJus. The 
plaintiff infilled on a new trial' upon 
the difeovery of an old deed in the 
chapter*boufe at Wejlminfltr^ which 
he fets up as a decree of the pope’s de¬ 
legate, that the revenues of the church 
which had been alienated, fhould be 
refiored, and would have it under- 
ftood that the tithes were compre¬ 
hended under the word revenues. “ The 
court of opinion this paper was not a 
foundation to’'grant a new trial, and 
refufed to do it.” - 197 

A bill brought by an impropriator for 
the tithe of hay, and agilhnent of cat¬ 
tle; againfl the demand, the defend¬ 
ants infilled on feveral ancient ufages, 
and that, for time immemorial, all 
the occupiers of lands paid certain 
annual fumson St.^ax^cj’s day, both 
for the one and the other, and brought 
a crofs-bill to eftablifli thefe nmlu^esf 
and «admttted by the aufwer of the 
impropriator, that thefe payments 
have been accepted time beyond the 
memory of man. “ The court thought 
it would be going too far to over¬ 
rule the tnociujjes after the admiihon 
that tithes had not been paid time 
immemorial, and therefoie, according 
to the rule of the court of exchequer 
in thefe cafes, direfied an ifiue to try 
the mo(ly£es. * 245 

Though tithes in kind are the parfon’s 
right, yet immemorial cullomary pay- 
' ments ought to have weight. ihu{. 
Unlefs there are very firong reafons to 
overturn cuftomary payments, the 
court will not eafily be brought quieta 
mrvere. ih'id. 

The rule of law is, that a tsKuhis ought 
to be equally certain as the tithes in 
lieu of which it comes ; the meaning 
of w’hich is, it mud be fo taken to a 
common reafonable intent, but not 
to be weighed by grains and fcruples. 

246 

Though a wctferbe laid in all the occu¬ 
piers, yet each is liable for the whole, 
io that fuirg a part of the occupiers is 
fafficient. 247 

It 
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It it not necefTory lands excepted oat of 
a moJus (hould have the fanie defcrjp- 
tion as when the modus was firft fettled, 
for if'they agree in point of faft, fuf- 
ficient. Ptt^0 ^^‘9 

A moaos being worth as much as the 
manor itfelf was in Queen Elizahetb'i 
time, was thought too rank, and con- 
fequenily could not be time out oF 
mind. 293 

There rouft be fome ground of law upon 
which to fupport payments in lieu of 
tithes. ibid. 

This is a mere perfonal payment upon 
a compofiiion, fnbmitted to by the par- 
fons in fucceflion from time to time, 
and differs from a compofition real, 
which is a charge upon lands, under 
n deed to which himfelf, the patron 
and ordinary are parties. 299 

^l^oner* See Coin, l^efr at 3laS»j 
IDcctee. 

‘860/. left by will in truft for M. and 
her heirs, /o be laid msi hi the purchafe 
<f lands, M. confencing in court. Lord 
Ha'diuickt dire&ed the money fhould 
be paid to the hufband. 71 

B. A petition on the very fame quef« 
tion a twelvemonth before was diimif- 
fsd. ibid. 

In what cafes money covenanted or di¬ 
rected to be laid out in land, fliall be 
confidered as land. note 1. 254. 

By articles previous to the marriage of 
A. G. with the plainttJF, reciting her 
portion to be 2800 /. and that the 
defendant, as an advancement of his 
brocher, had agreed to pay 4000 1. 
it was agreed to be laid out in the pur- 
chafe of lands, or in fomc church, 
college, or other renewable leafd to 
be fettled to the fame nfes as the 
freehold and leafehold eftates, which 
A. G. was feifed and pofTeiTed of, are 
appointed to.be fettled ; the laft limi¬ 
tation was to A. G, and his heirs, 
the z8oo/. and 4000/. have never 
been laid out in land, bat remained 
in money to A. G.*s death ; he by 
will devifed all his freehold, leafe¬ 
hold, and copyhold lands, lying in 
Iflingtim and in ElsfieUl in Hampfitre, 
or elfewhere, to the plaintiff for life, 
and after her death cp the defendant 


and his heirs; and his perlbnd ellate, 

, after paying his debts and legacies, he 
gave to the plaintid^, stnd made bar 
and the defendant executors. “ The 
2800 /. and 4000 /. muft be liid out 
in the ' purchafe'of lands of inheri¬ 
tance, or in church or leafehnidd,' for 
the court was of opinion, if there had 
been only a general devileof his lands, 
this money would certainly have paf- 
fed.” Page *54 

Such a devile as the teiiator has made 
here will pafs every, thing he has, and' 
money by the tranffflucation of thia 
court is changed into land. 

A. gives 500/. to B. in trail to lay it out' 
in the purchafe of land, or on good 
fecurtiies, for the feparate ufe of his 
daughter, her heirs, executors, and ad- 
mintllrators; ihe died without ifTae* 
before the money -was veiled in a pur- 
chafe ; on a bill brought for the mo¬ 
ney againit the heir of the wile by thn 
huiband, it was decreed to him, as it 
was originally perfonal ellate, and thn 
teilator’s principal intention with re¬ 
gard to it, not to be colie&ed from the 
will, 355 

Money to be laid out in land, to the afe 
of A. and his heirs, will intitle A^ to 
the money in this court. * 447 

Money direded to be laid out in lands* 
and limited to A, in tail, with feveral 
remainders in tail, the court will or¬ 
der It to be laid out,,if nothing has 
been done to bar the remainders. Hid. 
Where a perfon is tenant in tail, rever- 
< lion in*fee to himfelf, the court wUI 
give him the money; becaule by a' 
common conveyance he may bar the 
email and reyeriion. ibid. 

If a bill had been brought by S. to have 
the money paid to htm ; and the bro¬ 
thers by their anfwers had fubmitted 
to it, their iflue would have been 
equally barred, as if the brothers had 
received apart of the money.them- 
felves. Hid. 

Where the tenant in tail, fide, is a feme 
covert, die mull come into this conrl^ 
that they may alk her, wlu'ther itia 
with her conlent that the money is to 
be paid, inttead of being laid out In 
land. 44a 

A judgment at law, or a decree of inis 
court, is in affirmance of the rights of 
parties, but does not gi ve them a riaht 

that 





tl»ey hai not beftn-e, nnd it is on 
tbit ground they deti«e the money to 
thefterties. Page 

Where money is dire£tipd t<^be laid out 
in lend, and in jthe , mean time 
invelled in govei^ent iecurities, 
though a tenant for Jife die in the 
middle of a half year, it ihall not be 
apportioned, but be paid to the re- 
verfioner. 502 

ILanot Calcntar. 

« 

A. by his will gives to troftces 312/. and 
feveral jewels, in Vienna, in truft to 
ilell the fame, and apply it as a com* 
pofitioD, and towards payment of his 
ion’s debts, provided the creditors 
ihali within few months accept of .the 
fame, and difcharge bis Ton ; if ihey 
ihali not, then he devifea the fame ti- 
ftSts over, to be divided among the 
children of his Ton. The tedator died 
Dteemhtr t742» and the fon’s tfre- 
ditors filed their \A\\ April 13th 1743, 
praying to be paid their refpettive de¬ 
mands, and that the term for all his 
creditors coming in to accept the com- 
polition offered may be enlarged, the 
plaintiffs declaring their affent thereto 
in the terms in the codicil mentioned, 
and fubmitting to give releafes to the 
teftator’s fon, on receiving what Ihali 
be due to them of the compofition. 
** The plaintiffs by bringing their bill 
within four calendar months, and 
thereby declaring their acceptance of 
the legacies towards fatisfadion of 
their debts, and offering to releafe, 
have performed the condition annexed, 
according to the true intent of the 
.will.** • 342 

Though the? executors have fuffered the 
time to* lapfe; yet if the legatees, 
have brought their bill within the 
time preferibed, the court have in fe- 
vcral cafes determined it to be a fuf- 
ficient performaoce of the cohdition. 

346 

Months^ ought to be considered here as 
tAttaddr ones. ihid. 

The word mktbs in ads of parliament 
except in the ^cafe of 
■'y'.'fempus fmefire, with regard to lapfe of 
and the other inftandeof fix 


months allowed in relped to proklhh 
iioas. Page 346 

f 

fil^oijlgage. See ^bbolsffln, ISebcmp- 
tionanb iPoiedofttre, IBeboeation^ 
deenritlep, 3 ntecdl of fi^onep, 
Cenanto fit Common, ^nrehaf^* 
l^iantationo, Ullfute. on- 

deriEQill, ^juDgmento, dpaffe, 3I1U 
ittnftton, 9 nntti'tp, Statute of Hi- 
mCtatioun. 

Where the mortgagor of a leafehold eftate 
has not covenanted, that he will pro¬ 
cure the lives to be filled up, the mort¬ 
gagee may do it, and on adding 
the expence of renewal to the peii)^ 
cipal of the mortgage, it ihali carry 
• intereil. ’ - . 4 

Where there are covenants in a deed of 
allignment on the part of a mortgagee, 
he may refufe to take the principal 
and intereil, though tendered, till he 
has had ,an opportunity of adviiing 
with his attorney, whether be may 
fafely execute the deed of ailignment. 

89 

A mortgagor in pofleffion, is not liable 
to account for the rents and profits to 
the mortgagee ; for he ought to take 

the legal remedy to get into the pof- 

feffion. ^ 244 

Where a mortgage is aflj||ted with the 
concurrence of the mortgagor j the 
interefi paid to the mortgagee by the 
aifignee ihali be taken as principal, 
and carry intereft; otherwife if af- 
figned without the mortgagor’s con- 
feot. 271 

A judgment creditor in poffeifion of the 
cilate, and prior to a mortgagee af- 
figns his judgment, the aflignee’s pof- 
feifion is from the date of the ailign- 
' men't only, but the rents he has re¬ 
ceived ihali be deduced out of what 
, Ihali be reported due to him for prin- 
cij^al, intereil, and coils. 272 

A movtgagee in an agreement for a more- ’ 
gage, omits to infert a covenant for 
redemption, the mortgagor fiiall be 
permitted to read evidence to fliew the 
omiffion. 389 

A mortgage drawn in two deeds, one an 
abfolutO' conveyance, the other a de¬ 
feazance^ 
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feasance, which the mortgagee omits 
to execute, the mortgagor ihall be ad¬ 
mitted to Ihew the miitake. P«ge 389 
Where a mortgagee has tacked a judg¬ 
ment to bis mortgage, he fliall not be 
confined to the penalty of the judg¬ 
ment, but isintitledio intereft upon 
the debt, fecured by judgment, though 
itexceeds the penalty. 518 

A mortgagee in pofTeflion is not obliged 
to lay out money any further than to 
keep the eilatc in neceiTary repair. 

He may add to the principal of his debt, 
a fum expended in fupport of the 
mortgagor’s title where it is impeached 
and it fhall carry intcrcd. 

A mortgagee (hall not be allowed for 
his trouble, in receiving the rents of 
the ellace himfelf; but if the ell ace 
lies at fttch a dillance, as obliges him 
to employ a bailiff to receive them ; 
what he paid to the bailiff fliall be al¬ 
lowed. iiiei. 

The rule of the court as to a mortga¬ 
gee, who is likewife a bond creditor, 
is, that he may tack it to the mort¬ 
gage, as again II the heir, becaufe the 
affets being defeended, he cannot re- 
deemone without paying off the other. 

556 

A mortgagee, who lent a further lum 
upon bond, ihall not be allowed to 
tack it to his mortgage, in preference 
to creditors, under a truft created by 
the will of the mortgagor for pay¬ 
ment of debts. 630 

The rcafon why the heir of the mortga¬ 
gor fhall not redeem the mortgage 
without paying the bond likewiie, is 
to pievent a circuity ; becaufe the mo¬ 
ment the eltate delcended, it became 
aflets and liable to the bond; the f«me 
rule will hold as to <b devifee of the 
mortgaged premiffes. ihid. 

A decree for a falc of an eftate in mort¬ 
gage; the mailer reported a llai-ed 
lum due to' the mortgagee for prin¬ 
cipal and intereft, and the report was 
confirmed ; as the mortgage is at live 
per cent, and there is another mort¬ 
gagee, and creuitors befides, from the 
time of' the niafter’s report being 
confirmed, it Ihall carry only four per 
cent, 722 


A thir(t*tnortgttgee cannot take in a prior 
fecurity to difplace a fecond mortga¬ 
gee, Ater a decree to account, and be¬ 
fore the mafter hat made his reports. 

PssgeSii 

» 

IStbetftptlon anu JFofeclafate. See 
3ubgnitnt0, jdtatnee of 
tfoti0, 3 nnuttp. 

A plea of the ftatute of limitations, al¬ 
lowed to a bill for redemption, after' 
a mortgagee had been in poiTeffiod of 
the • mortgaged premif&s at lead 30 
years. 225 

Length of time againft a bill to redeem, 
is a kind of equitable bar, and by way 
of analogy to the ftatute of limitations, 

iitd. 

Lord Chancellor King, in a cafe of this 
kind, allowed a demurrer; but Lord 
Hardvjicke faid, he was of a different 
opinion, and fhould have -over-riiied 
it ; becaufe if allowed, the bill would 
be out of court, and that is carrying 
it too far. 226 

Ctehit 0; 3 Dclit 0 . See 
tupt. 

ff. a reliduafy legatee, and farviving 
executrix of her hufband, to whom 
C. and O. had given a joijni bond. CL 
died, and the plaintiff was indebted 
I on her own private account to O. who 
[ is a banki upr: the bill brought againft 
I hisaflignees for an injunftion, and to 
fet off what was due to her as execu- 
trix, againft the debt from herfeJf to 
the bankrupt. Lord Hnrdvskhe dc* 
nied the injunfiion ; for as fuch a fet* 
off could not be done at law, he faid, 
there is no inftance of its being al¬ 
lowed here; for the debts are due ia 
different tights, and z Geo. z, does 
not comprehend it. 601 

A perfon under a commiflion of bank¬ 

ruptcy, may prove a debt in the right 
of his wife ; and yet bring an adica 
in his own'fight, for a debt due to 
himfelf from Che bankrupt. 8)6 

A creditor by bond, and upon an ac¬ 

count current, may bring a btlj here 
for the latter, and an aCuoa upon the 
, former. S17 


3 
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l^me. 

T H E direftion /« alter the name ef 
Hicks, and take that part ot i;.e- 
binftn, means bearing the name t f 
Robin/m \ and tlicrefore the perfon 
could not defett it, as he inig'>. have 
done, if it had been taking only ; 
but Aill it is a condition fubfeqtieni 
only, and did not divcft the eihv.e 

Page 738 

il^c e^ceat IBcgno. 

Where a wife is executrix of a former 
huihand, the court will grant a ne ex¬ 
eat regno againil her alone, if her fe- 
cond hufband ihould be gone out of 
the kingdom. 4c9 

The court cannot grant a ne exeat regno j 
unlefs the plaintiff fwears pofitivcly, 
the defendant is indebted to him in a 
certain Aim. 50X 

Where a bill is brought for an account 
only,*the plaintiff's fwcaring he be¬ 
lieves the balance in his favour would 
amount to fo much, will iniicie him 
to a we exeat regno, ibid. 

Cvial. See | 3 >;ocef 0 . 

Where after a judgment by default, the 
perfon dees not come in time for a 
new trial, the court wiil not grant it. 

569 

Of M.in. See dBpecuto;. 

The law throws the fnrplus on the next 
of kin, who take it by a kind of fuc- 
celSion ai intejiate. 231 

If a legacy is given to an executor, 
which fhews he fhould not take the 
whole, as he has a part of the edate, 
the next of kin fhall be intitled to have 
it didributed. 300 

Thiscottrt.inalces an adminiftraier de bo¬ 
nis Mifsf, only a truftee for the next of 
kin, iiyith refpeft to fuch part of a 
teftatot's perfonal cAate as is Ondif- 
pofed of. 5 27 

See*€^i, [SlitMs Cn'at. 


ftUttict. See %it ^enbeno, 

to |)?eferbe Contingent 
ISeinainoeto, ^lea. 

1 hat notice to affefl a purchafer fhould 
be confined to the fame tranfaflion, is 
a rule which ought tu be adhered to. 

Page 294 

A purchafer if he denies notice need only 
fet forth the purebafe. deed, and plead 
' his purchafe in bar to the difeovery of 
xka title deefis. 302 

A decree is not an Implied notice to a 
purchafer after the caufe is ended, 
but it is the pendency of the fuic that 
creates the notice ; for, as it is a tranf- 
adtion in a fovereign court of juflice, 
it is fuppofed all people are attentive 
to what pafl'os there. ibid. 

Notice to an agent or connfel, who was 
employed in the thing by another per¬ 
fon, or in another bufinefs, and at 
another time, is no notice to his client, 
who employs him afterwards. , 392 
Edward he Neve in 1718, inter-married 
with bis- fird wife, and articles were 
executed previous to the marriage, 
whereby the father of Edward cove¬ 
nanted with trudees toconvcyjamongd 
others, a leafehold edate, in the county 
of Middle/ex to permit Edwaid to 
receive the rents, during his life, and 
alter his death to pay to the wife, 250/. 
a year, and after the deceafe of both', 
that the faid edate (liould remain to 
their iffue, in fuch manner as Edward 
fhould by wiil, or otherwife, appoint; 
the i6ih of ^»»e 1719, a feiilement 
was made in purfuance of tbefe arti- 
iCles, the plaintiFs are the only idue 
of the marriage. 646 

Twenty-five years after the fird marriage, 
Eihvard enters into a treaty of mar¬ 
riage with the defendant, and by ar¬ 
ticles previous to it, covenanted with 
D. and N, to convey the identical 
leafehold edates to them, their exe¬ 
cutors, in trud to pay the defend¬ 
ant out of the rents, in cafe fhe fur- 
vived him, a clear annuity of 150/. 
for her life, for her jointure, a fettle- 
ment was made purfuant to the arti¬ 
cles ; the fecond articles and fetcle- 
ment the bill prayed might be removed 
out of the way, and podponed to the 
fird, upon thu equity, that the de¬ 
fendant had notice of them. . 646 

The 
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agtkt the defendant, having fuU 
notice of the firft articles made an her 
httlband’s hrft marriage, this is notice 
likewile to her, and is al(b a fuiHcient 
equity in the plaintiffs to poftpone the 
zd articles and fettlement, notwith- 
Handing thcfe only have been regifter- 
ed. 646 

As in purchales, and efpecially in mort¬ 
gages, the fame counfel and agents 
are frequently employed on both fides, 
therefore each fide is affected with 
notice, as much as if different counfel 
and agents had been employed. 648 
Denying notice as to herfclf only, is a 
negative pregnant, that there was no¬ 
tice to her agent. 650 

If a fubfequent purchalw had notice of 
a prior conveyance, then that was not 
a Jecret conveyance, by which he could 
be prejudiced. 651 

The enading claufe gives a fublequent 
purchafer the legal effate, but it does 
not fay, he is not left open to any 
equity, which a prior purchafer or in¬ 
cumbrancer may have. ibid. 

To let a perfon take advantage of the 
legal term appointed by an ad of par¬ 
liament, and proteft himfelf agaiaft 
another, who had a prior equity of 
which he had notice, would be of 
raifchievous confequence. 652 

The ground of the determinations in 
thefe cafes is, that the taking of a le¬ 
gal eftate after notice of a prior right 
mak^ a perfon a mala fide purchafer, 
and IS a fpecies of fraud, and agrees 
with the definition of dtlus mains in 
theciviilaw. 654 

If the ground is the fraud, or ntnla fides 
of the party, it is all one’, whether by 
the party bitnfelf or his agent, Hill it 
is machinatio ad^ circuynOenieudum. foj 5 
Ke certainly who truth moll, ought to 
fuffer mOll. ibid. 

If the principal’s being tmpofed on by 
^is agent was admitted as an excufe, 
it would make all the cafes of notice 
vety preca.ions, for-it feldom happens 
but Che agent has iinpofed on his prin¬ 
cipal. . ibsd. 


0ttrance.* See 3itocuUtfoft- 

Where there is a motion to put^ s 
mill-dam into "the fame fituatioa 
it was in before it was cut down, the 
court will not grant it while the right 
is unheard, and undetermined: hut 
will put it in the moft expeditioua 
manner of being tried. Page-J%6 


iDath* See Kffloabft, anb ebibettce. 

O N evidence of an agreement’s being 
confefled by the defendant, it was 
decreed to be carried into execution, 
though the agreement was proved by 
one witnefs only, and pofitively de> 
aied by the defendant’s anfwer. 407 
Where it is oath againft oath, and am 
ilTue thereupon direded to try the 
agreement, the court will order the 
defendant’s anfwer to be read at law, 
as it is a means of trying by the jury 
the credit of the witnefs, and of the 
party. 4*^® 

Where it does not reft fingly on the wii- 
nefs’s oath, but circumltances corro¬ 
borate what he fwears, the court would 
not dired the defendant’s anfwer 
ftiould be read at law. ibid. 

Where a fact is denied by an anfwer, and 
fworn to by one witnefs only, that be¬ 
ing but oath againft oath, it cannot 
prevail to eilablidi the fad; but then 
the denial mail be clear, or otherwise 
it makes a difference. 649 

Many cales where the court has-e de¬ 
creed upon the teftimony of one wit- 
nefs, when what he fwears is uncon- 
tiadided by the anfwer, 650 

Ofcupanfv. 

The leafe for lives JP". is intitled to as a 
Ipecial occupant, being a freehold de- 
ftenoibie, conlequenily the huiband 
could have no right, nor bis aifignees 
as' Handing in his place.. 708 
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OlDer* See iDefenttati^ CoSa^ IDe> 
poatiene, IRepUcatidii. 

To enter an order n^ns pro tmie ii a mo¬ 
tion of coorfe, where the party intitled 
to it comes recently ; but after a length 
of time, there ought to be notice of 
Aich motion* 5 ** 

See 4 ^%tcvitoi anD 

nifttatOit. 

The ordinary cannot compel the admi- 
iliilrator to account, but it muft be ad 
iiifiaHtiam partis. 253 

^S)tttlat 9 ;t* See C^ofe in SUSi’on. 


W HERE the perfons who are to 
take the truft are papiils, it will 
i palre the legal eftate void likewii'e. 

*SS 

Upon the popifh afts, the plaintiff is not 
intitled to a difeovery ; becaofc tbefe 
adls create an incapacity, which has 
the fame effeft with a forfeiture. 457 

r 

^raphernatia. 

A bufband cannot devife away a wife’s 
paraphernalia, he can only bar her by 
ads done in his life-time. 358 

Where the perfonal eftate has been ex- 
baufted in payment of fpedalty credi- 
ditore, the widow’ ftiall ftand in their 
place to the amount of her parapljer- 
nalia upon the real aflets of the heir 
at law. 3S9 

PatapbtrnaUa Stall be applied towards 
'■ fiuicfaOioa of Ample coatrad credi- 
Wc is not liable to fatisfy the 
tefthtpi*’* legacies. 370 

l>ia0i^odt given to the wife by the huf- 
bald’s father on her marrta^ with 
bis fon, areconfidered, as a gift to the 
feparate ufe of the wife, andffhe is in- 
title^ to them in her own right. 393 


A prefent by a ftranger to the wife da* 
ring coverture muft be coniidered as 
a gift to her feparate ufe, though not 
fo clear a cafe as the other. Page 393 
Trinkets given to a wife by a hulband 
in his life-time determined to be her 
feparate eftate. ibid. 

Where a hulband exprefsly gives a thing 
to a wife to be worn as ornaments of 
her perfon only, they are to be con- 
fidered merely as paraphernalia. 394 
A bufband may alien the jewels a wife 
wears for the ornament of her perfon. 

ihid. 

If a hulband pledges the wife’s parapher¬ 
nalia, and leaves a fufticient eftate 10 
redeem the pledge, (he is incitled to 
have it redeemed out of his perfonal 
eftate. 395 

The right of the wife to paraphernalia is 
to be preferred to that of a legatee. 

ihid. 

As the diamond necklace has been fold, 
Lady Londenderty is intitled to an ac¬ 
count, according to the value at which 
it has been fold. ihiJ. 

Where perfonal eftate has been exhaufted 
by a hnlband’s creditors, and there is 
a truft eftate charged with payment of 
debts, the wife is intitled to come 
upon that eftate to be reimburfed the 
val ue of her paraphernalia. 438 


^ariQ)tottn'0. bee 31nbabitant0, 

. ^ 

When the grantor of a reiiory impropri¬ 
ate, originally in a monaftery, gives 
it to a paridi, they h^ve the nomina¬ 
tion, and the truftecs muft prefent 
puriuant to it. 577 

The word paujbimer takes in not only 
inhabitants of the parilh, but occu- 
piers of lands that pay rates and duties. 

ihtd. 

S. gave a bond to pay 800/. a-year to 
H. during S.’s enjoying the office of 
or whilft any Iwdy held it in 
truft for him ; H. put the bond in fait; 
S. brings a bill fdr an injundion; 
and a crofs bill was brought by H. to 
difeom whethm* E, hfid the office in 

truft 
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tfuft for S.’O'oS, idiifted to hl$ tnCwer, 
that he was not obliged to dtfcover 
what would fobjed him to the inca¬ 
pacities of the'feveral a£ls to vacate a 
feat in parliament on a member*# ac¬ 
cepting a place. Page 276 

The defendant did right in anfwering, 
for he could not have demurred to this 
matter, becaufe that Would have been 
admitting the fads to have been true. 

ibiJ. 

$. Shall not be compelled even to difco- 
ver whether B. did not hold in truft 
for him during the laft parliament* as 
it would affed his feat now; for as 
£. is dill in pofleifion of the place, 
the Houfe of Commons would believe 
£. a crufiee for S. and declare his feat 
void. 277 


)daroi l^teenteiit. See ^gtement 
patoL 

parol JDemutter. See Unfattt. 

iSlatol 4 B 1 )itietice- See <Sbfhence* i&ta - 
tute of ^rauhi anh fdecfntfea, 
flam. 

A huiband in his life-time gave a bond 
in the penalty of 1000/. in trail to 
fecure to his wife 500/. in cafe Ihe 
forvived: parol evidence to Ihew it 
was intended at the time in lieu of 
dower, and that the wife acknowledg¬ 
ed it to be fo, cannot be allowed, be¬ 
ing within the ftatute of frauds and 
perjuries. S 

A bill brought to carry an agreement 
into execulion for a leafe of a houfe, 
which was figoed by^ the defendant 
the leffof only, who by his anfwer in¬ 
filled it ought to be inferted iu the 
agreement, that the tenant thould pay 
the rent clear of taxes, the^ plaintiff 
who wrote the agreement having omit* 
ted to make it fo, and offered to read 
evidence to fliew this was a part of the 
agreement.-*-** The evidence ought 
to be admitted; for if there has been 
any omiffion, the defendant ought to 
have ihe benefit of it by way of objec¬ 
tion to 0 fpecific p^rkromace. . 


patCM. ^it. 

* 

Idatfonage. ^See l^efcntation* 

. See ComtnffiUMi. 

An obje^on for want of parties muft bo 
upon opening the proceedings, and be¬ 
fore the merits are difclofed. P. l l x 
Sir difinified a bill for want 

of parties: on appeal. Lord Chancel¬ 
lor King reverted that order; and 
ever fince caufes are dire£led tc^ftand 
over only on paying the cofts of the 
day, that the plaintiff may haye ant 
opportunity of making proper parties. 

ibid. 

If the objection by the defendants in the 
original caufe, for want of parties to 
the lupplemental, is not made in the 
firfl infiance, it is to'o lace to do it 
when the caufe comes on again, where 
it was put off ohiy for want of formal 
arties, in order that the decree might 
e complete. 217 

It is not necelTary to make defendants 
in an original bill parties to a fupple- 
mental one, in the nature of a bill 
of revivor, nor on the rehearing caa 
they objeft for want of parties ibid. 
There were three obligors in a ,bond ; 
the obligee brings the principal, and 
the repr^entative of one of the fure- 
ties before the court, and by his bill 
ftates the third is dead tnfolvent.—* 
On the circumllances of this cafe the 
objeflion for want of parties was over¬ 
ruled. 406 

Where a debt is joint and feveral, the 
plaintiff muft bring each of the debtors 
before the court. ibid* 

Debtors are inciiled to a contribution* 

ibid. 

Where the debt is a fpecialty, make both 
the heir and executor parties. ibid. 
Where the obligors are only fareties, k 
is not necsfi'ary to bring them before 
the court. ibid. 


3'Em 
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#alsnt« See SDetioSt, Crotier, 
anit Coittier(lon> iOpartiei; DDert. 

The diipoiltion of a pcwn is quite va¬ 
riant from a faie; for a vendee can 
transfer the thing to any other, and 
trade is thereby promoted j otherwife 
in pa«vns, for they flop the change of 
the property in the things pledged, 

PstjffS* 

As there is no inflance the cullotn of 
Lonihn hath ever been allowed in the 
cafe of a pawn, the pawnee hath not 
any title to retrain the goods againil 
the true owner. 5 3 

^naltL*. Sec ^(irliament. 

A bond was given by the plaintiff to the 
defendant who was a hair merchant, as 
a fecurity for his fervice and behavi¬ 
our in Flanders, as an agent for buy¬ 
ing hair, and as a fecurity for the 
performance of the agreement depo- 
flted 100/. in the defendant’s hands. 
He bought only five pounds worth of 
hair, and returned to England before 
the time agreed ; it was infilled for 
the defendant be had a right to detain 
the too/, that it is the Hated danaages 
between the parties, and the court will 
not relieve againil it. “ hordHard- 
•wicki faid, this penalty cannot be de¬ 
creed here, becaule this is a bond for 
ftrvices ouh, and different from a j 
ntm-ne pcen.e in leafes to preveat a | 
tenant from plowing. 395 j 

Where a perfon Is guilty of a breach of 
a bond given as u fecuriiy not to de- j 
fraud the revenue, this court will not i 
relieve againil h, becaufc it is con- I 
ddered io law as a crime. 396 ! 

The court in this caft* can only direct j 
an action at Jaw upon a dam- i 

nificam, to try how far me delendant 
}ias been damnihed. ibtd. 

Comircn'i&ccc^rriv 

‘•>F^9gh me law will not.admit; of a 

. -Jiidrpetuiiy, yet the inic^tioo cii' the j 


party, ib far as is confident with list 
rules, pught to be obferved. Page 156 

ideefonai (Sfliate. See ‘Saton 8itl> 
:femc, l&eal tSftate, CoU 

iicrp, ILinUtation of Cftatco. 

Perfonal eftate is liable to pay the debts, 
unlefs there is a fpecial exemption of 
it. 203 

fdlantati'ontt. 

To a bill againil the defendant, as an 
executor to account, he pleads a fuic 
in the court of chancery at yamaita, 
brought againil him by the plaintiff, 
with the like matter of complaint re¬ 
lating to the executorihip, and the 
fame account and relief prayed, to 
which he put in an anfwer with the ac¬ 
count annexed, and ibon after quit¬ 
ted Jamaica for th? fake of his health, 
but lefc his attorney there to manage 
the iuit which is Hill depending. 
“ Lord Hard'okke faid, neither the. 
term, nor even the year in which the 
fuit was inllituted, being fet out for 
certain, there is not that averment 
which courts of laiv and equity berth 
require in pleas; and as it was there¬ 
fore defedtive in form, heover*ruled the 
plea. 587 

Where the defendant is in England, mo’ 
the caufe of fuit arife in the planta¬ 
tions, if the bill be brought here, the 
court does ngrre in perfonam, and may 
by compuihon on the perfon compel 
him to do jullice. 5^9 

If the defendant does ifl an adiion in the 
court of Ring’s Bench, or Common 
* Pleas> plc&l to it an aSion in the 
pidutations, it will not bar the jurif- 
didion here. ^ ibid. 

Where a contradl is made In England for 
a mortgage of a plantation in the 
Indies, no more than legal intereft 

Ihould be paid upon fucR mortgage. 

' 727 



IMta. See iRttle, 9 l»ani, QUifl, 9 D- 
ittrifniftration^ ^^eCentaefon to a 
4 Dburc|). &c. j^after in C^ancett, 
^iantationo, Cit^o, ^tbietatoj. 

Pleading to all except fuch parts of the 
bill as are not herein e^ter anfwei-etii is 
HO genaral. Page 7 o 

A plea of a foreign fentence over*ruled, 
being in a cotnmifiary court only, that 
is of apolitical nature for determining 
' difputesrelating to FrencbaSiions.zi$ 
A purchafer, -if he denies notice, need 
only fet forth the purchafe deed, and 
plead bis purchafe in bar of the dif> 
cowcry of the title steeds. 3.02 

To a bill for polTedion, a purchafe fur a 
valuable confideration is pleaded; and 
that the money is bona fide fecured to 
be paid; being only fecured may ne¬ 
ver be paid, and the plea therefore 
over-ruled. - 30+ 

If a defendant pleads any thing in bar, 
which by preiumption admits the de¬ 
mand, and the plea is held to be bad; 
yet a court of law will fiill fee whether 
the plaintiiF has made a cafe that inti¬ 
tles him to recover. 499 

The rule with regard to pleas, is more 
liberally exercifed here than at law. 

589 

Though in the cafe of Wells verfus Lord 
Antrim, Lord CtrMper allowed the plea 
to the difeovery ; Lord fsid, 

he (hould not have been of that opi¬ 
nion. ibid. 

Where a plea is to the relief only, and 
is direifed to Hand for an anfwer, the 
words ’iviih liberty to except mu ft be ad¬ 
ded, to prevent the eitabliihing it as a 
good anfwer. 814 

Wnere the bill charges particular aad 
fpccial inltances of notice of the plain¬ 
tiff’s title on the defendant, his denial 
of notice generally, is not fuiScient. 

81S 

|dope. See of Iftecojb. 

t 

The Pope, before the reformation, exer¬ 
cifed a juiifdidtiup, either by way of 
a vocation, or by requeit from an infe¬ 
rior court. » 198 

The leg-ite a litere exercifed an autho¬ 
rity v.ithottt an appeal to the Pope, 


fdo^tfons. 0 $ Cbil^eti; 

un¬ 
der ILegac?; Vtnft fo; fafiliig 
tfonositb of IDeboo, under 

Cnitt, ^atlgfaSfon, tBIeftob 38 nte- 
reft, i&CBtttte of lfimit8t£ono> 
IDauglitero, Col^nant. 

On a fettlemeut previous to a marriage, 
-the iruft of a term was, in cafe thehu^ 
band fhould have no ilTue male, 
there fliould be ifl'ue daughters, &e.tQ 
raiie, if two daughters, 25000/. todie 
paid to them when ,they attain twenty- 
one, or are married; but nOt to W 
raifed till after the death of theirgrand- 
father. The father died, and left 
fue two daughters only, the grand father 
fince is dead ; the bill is brought by 
the plaihttiF in the right of his wife, 
one of the daughters, for 12500/. 
with interefl: for the fame, from the 
time of the marriage. Lord Hard- 
wide held the portion veiled on th* 
marriage, upon the words of thefetile- 
ment, and tiuit intereft was due from 
the time of the marriage. Page 41$ 

The court very reludantly raiie poruons 
or intereft upon them, out of rever- 
lionary terms, e'fpecially upon con* 
ftrudion or implication only. 417 

By lettlement on the marriage of H.A» 
with fi. C. in cafe there was no iiTue 
male, and there Ihould be daughters 
living at the death of the father, who 
ihould attain twenty-one, or be mar* 
ried, then fuch daughters ihould have 
2000/. a-piece; there were no fons, 
but only three daughters^; the defend¬ 
ant who was one married A. D. and 
previous to hU marriage, covenanted 
to afllgn with his wife’s confent 500/. to 
trufteesjtn truftafter the death of D. 
and ihe'defendant topayitamongllthe 
children of the bodies of the defendant 
and A. D. and that he ihould after the 
marriage ailigu to the truftees, ail the 
monies and lecurities for it then due, 
and belonging to the defendant. /?. A. 
died in 1744. in 1745 inteL 

tatc, to whom the defendant adnitnl- 
ftred, ,and received the 20001 , Tho 
cKild( 4 n, who are a fen and daughter,- 
hav/a right to the portion, ati4. de¬ 
creed to be fecured for their benefit. 

’' ' ' " 536 * 
3 E 3 Though 
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TKosgti under artSclei* the rul efiate 
sm in the mnther’t power^end vefted 
. :|tt.her tn tailyet in this coart it is to 
be carried into ftriA fettlement, to the 
adfe for life, to the Si^r. font in 
tail, and ia default of idae male to 
daughters! Page 531 


IbolTeiBan. See ^(ne ^;eflt0, Sta¬ 
tute of I^fmitationO} jfiSiono. 

To be a htna fide fojejfir, is, where the 
perfon pofiTeffing is ignorant of alt the 
faAs and circumdancei relating to his 
adrerfary*s title. ^ 134 

Eftdence of a receipt of rent, is a fudi' 
dent pofleffion to levy a fine. 339 

l&oShntnoao Citilh. 

/ 

A pofthumous child, born after the next 
rent-day had incurred after the death 
of the father, is under the 10 11 If''. 

3. intitled to the intermediate profits 
of the lands fettled, as well as to the 
lands themfeives. 203 

This court would confider the uncle as a 
receiver or a'truftee for the after-born 
fon, even fuppofing the point againft 
him at law. ao6 

The profits of the eftate deicended, are 
the pofthumous child’s from his birth 
only. *07 

fdotteir atth <S]»wtion thereof. See 
^oftfoitj dpirtrunt Court, Iftfght 
of Cntrp, JDebto, &c. 

Sy a fetdement before marriage 3000/. 
S. $. ftock belonging to the wife was 
veftcd in truftees, who were to transfer 
one moiety to fiich perfon, Ofe. and for 
fuch ules, iSTr. as Ihe ihould by her laft 
will ia wtiting, sr othn' writing under 
her hand and feal, to be attefted by 
two or more credible witnefies, appoint, 
^e» fnd for want of fuch a]^po>ot- 
then intruft, to trankfer all 
iwA ftocks to her executor or Odmini- 
. irau^. Afief her death a paj^r was 
jlil^d in her eloCe^ her haw-writ, 
by which ftie 

^Biliid!eKntperfotts,,;W ootffikaed or 
her, noro^fted by wineflei. 


f* Lord HarJwkie of ofantoQ, that the 
words under her hand and feal, to be 
attefted by two or more credible wit- 
nefies are referable to the will, at well 
as to the other writing, and for want 
of the ceremony of fealing, and attef- 
.tation by witnefTes, this paper was 
not a good execution of the power.” 

Page X56 

The conftrudlion of law on a power cou¬ 
pled with an intereft, is very difierent 
from a naked power over another per- 
fon’s eftate. 714 


^oltttv of Iftebocatfon. See filebocA- 
tion. 

e 

^;etogatibe. See tUng, Jitqufatiott 

of HUHOCg. 

The court of chancery is cautious of ex¬ 
tending the prerogative of the crown, 
fo at to reftrain the liberty of the fob- 
je£l, or his power over himfelf and his 
eftate, further than the law will allow. 

171 

^;efentation to 8 Cbutcb 0; Cbapel. 
See ili^aare jimpcoit, 3 B>tfant. 

The defendant, as to fo much of the bill 
as fought to difcover, whether after in- 
ftitution to living ( A.) he was not pre- 
fented to two other livings and inflitu- 
ted, demurred; as fuch difcovery 
tends to ihew an avoidance of A. the 
demurrer allowed; becaufe, he is not 
obliged by a difcovery to iubjeft him¬ 
felf to a forfeiture, or any thing in the 
nature of a forfeiture. 45 3 

If a clergyman in polTeffion of a living 
above 8 /. a year in the King’s books, 
accepts of a fecond under that value, 
it is an abfolute avoidance of the firft; 
if in pofieinon of a living under 8 /. 
in iAc. he takes a fecond without a dif. 
penfation, the firft is voidable at the 
ele^lion of the patron. 455 

If the 2i H. 8. had faid, by accepting a 
fecond livin|;, the firft (hall be abfo- 
lutely void, it would have been a pe. 
nalty; but though the a£t does not fay 
it in Words, yet it amounts to the fame 

thing, 
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ibitig, and the defendant* obliged to 
make a difcovery. fage 45 8 

See Court of ^omfratt?. 

^;ocef0. See Contempt. 

In praying ofprocefs upon a bill brought 
for a difcovery, and for perpetuating 
the teftimony of wirne^es, the plain- 
, tiff prayed, the defendant might 
abide fuch order and decree a* the 
court thought proper to make, a de¬ 
murrer on inch a bill allowed ; for it 
is praying relief, as well as a difco- 
very. 439 

An irregularity in proccfs, may be cured 
by a defendant’s appearance. ^ 569 

No court of .common law has gone fo far 
as to fay, if there is any irregularity in 
the proceedings on a judgment by de¬ 
fault, that they will not let the de¬ 
fendant in,, to contend upon the me¬ 
rits. 570 

f^;ocb(fu 3 mif. 

The depoiition of y. G. the prochein amie 
of the plaintiif cannot be read for the 
piainlifT, ihe being liable to cods. 

The depoiitioQ of a wife of a prochrm 
amie cannot be read, as the hulband is 
liable to cods. 547 

Where there are two^ fuits brought by 
different prochetn amies, the court will 
refer them to fee which is propereft; 
becaufe the court, as guardian of in¬ 
fants, will take care what is done (hall 
be for their benefit. > 603 

tSl;omt(eof S^arrfage. 

Before execution on a judgment obtain¬ 
ed againd D. on an adion upon a pro- 
mife of marriage, he by mortgage 
conveys his whole efieds to the de¬ 
fendant; the court would carry it no 
further than to allow the plaintiff’ to 
redeem the defendant. 192 

✓ 

1d;obiilon0 fo? C|iUb?ett. See ^o)« 
tion0. 


Lord HarJv^cie expreffed his wi^ that 
all marriages Were by publication of 
banns only, ^ Page 813 

» 

)dttbl{catfon of a daXfil. CiilfUf 
Cooi'clL 

Publication, is an eiTential part of the 
execution of a will, and nut a mare 
matter of form. 161 

publication. 

You cannot move to difinifs a bill after 
publication is paded; .ind it is no 
hardfhip to the defendant; for if the 
bill is difraiffed at the hearing, he will 
have hia full cods. 558 

public Jnconbcnlrncc. See Clan* 
Oeiline tl^rrlage. 

Reafons of publick benefit and conveni¬ 
ence have great weight. 16 

As in dances of clandedine marriages 
were never more frequent, arguments 
of publick inconvenience ought to have 
great weight. 4 a 

pucebaCe, purebafee, pucebafe £^o. 
nep. See plea, (8]crcatoi, ^rtlcleo, 
Notice, 31olufutc, {Sloluntacp Cou« 
bepance. Court of Cbancerp. 

Where there is a covenant of renewal in 
a leafe, -the leffeeis as to that covenant 
confidered as a purchafer for a valua¬ 
ble confideraiion. 83 

If a perfon will purchafe with notice 
of another’s right, giving a confidera- 
tion will not avail him. Z38 

From the time of the agreement for a 
purchafe of an edate, the vendee is a 
ti udee as to the mopey for the vendor. 

But this rule is confined merely to the 
vendor and vendee, and will not ex¬ 
tend to a third perfon. Hit/. 

A purchafer if he denies notice, need 
only fet forth the purchafe deed, and 
plead his purchafe in bar, to the' dif. 
covery of the title deep'. 30a 

A jointrefs or a purchafer, ought to pf;o- 
duce their deeds, to fee if the lands^ 
3 E 4 thcf 
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they claim are comprlfed therein* ISeal Cftate* See ^etfottal* 27 ebttf« 

Pogt 30Z JinUnt ^zit at llatii, flpone^, COf 
Whoei^er will make himfe^* a purchafer t)titaitt> Coilbftiott) Q[tatet<-(C 3 XO;tl 0 > 

for a valuableconfideration, muft take j&pitltuai COUtt, infantj jbtCttti- 

by contrad, and under an actual con- tfcs. 
veyance. * 377 

Shewing, a fectlement to parties before S, by will gives to three truilees 

marriage, and their relying upon the * 8000/. in truft to difpofe thereof 

credit of it, will not make the ifTue of in lands in fee-iimple, to be fettled on 

the marriage purchafers. 378 her grandfon T. M. and the heirs of 

The advantage a purchafer receives from his body, and for default of fuch if- 

the wearing out of lives, has never fue direfled the truftees to convey the 

been conlidered as a reafon by this fame to the Drapers company, whq 

court, for his paying intereft for the within three months after fudh con- 

pnrehafe-money. 636 vcyance were, by mortgage or fale of 

It is not a general rule, that a purchafer part, to raife and pay to E. L. 2*00 /. 

of eflates under a private agreement which A. S. bequeathed to him, in 

or a decree for a fale, fhall from the cafe of the death of T. M. without 

time of poHcflion pay intereft. 637 iffne. E. L. died the 29th of Jptil 

The court in awarding of intereft never t738» H. adminiftered to him. 
regard the execution of articles for 2 '. M. the grandfon died, under 21, 

a purchale, but (he time of execution and without ifl’ue. “As the legacy 

of the conveyance?, and even then the to E. L. under the will of A. S, was 

purchaler (ImII pay intereft only from to be paid out of a real eftace, and he 

the lime the polielSon is delivered. is dead before the contingency hap- 

iHcL pened on which he was to take, this 
V/here after a perfbn is reported the beft cafe is within the general rule. Faye 
purchafer, lives drop in, the court have < 12 

direrted the purchafer to make fomc Money direded to be laid out in land, is 
compenfation, in refpect to the eftutes confidered as land, and the intereft 

being beitered. 65.-i goes as the profits would after a pur- 

Wheie liicrc is a purchafer for a valuable ciiafe. 114 

confiilcration, without notice of a It cannot be confidered as money in re¬ 
mortgage; the mortgagee cannot tack fpedl to the legatee, bccaufe the will 

his bond to it. and can only have it direds it ftiall be raifed by motsyage or 

cu*. of the general aflcis of the more-, ftle, which fliews it mult be out of 
gagor. 6jy iand. thul. 

As the fllate is devifed to the Drapers 
company, only in cafe of the death of 

- --—,-- ‘7. J/. without ill'ue, and the legacy 

to E. L. upon the fame event, the 
time feems to be annexed to the lega- 
icitwve 31 nipcTJ!t. Sec f^jcfcntatl'on cy, and not given in general to be 
to a Cblftcb Of contingency. 

Where there are remainders of a real 

T H A T a quafc impulit cannot be edate, if the perlbn to whom the par- 

fued out a:itT fix months, where ticular limitation is, never has been 

a parion^has been prefenied CO aiiving remainder over takes et- 

bv one who has not a right, is a rule 3 * 7 

■ ..... Chattels real are not called fo, as being 

re.'il eftate, but becaufe they are ex- 
tradions out of the real. 492 

The refiduary claufe in the will of A!/- 
chard Pain Carries the intereft, as w$rll 
as the thing itfclf. rAV. 

R, d: 


very proper to be uuop’cu in equity ; 
bacaufe it is the general one, that 
equity follows the law; be it origi¬ 
nally a refolutiou of thcconiman lavv, 
or uiuoduced by rtatme. ' 45 3 
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p..B. by articles previous to his mar¬ 
riage, covenanted to pay out zoool. 
in the purchafe of lands, and to fettle 
the fame on himfelf for life, and af- 
,ter his deceafe to Maty his intended 
.wife for life, and after both their de- 
ceafes, to truftees to fell, and the 
money arifmg from fuch Tale, to be 
divided among the children of the 
marriage, to ions at 21, daughters at 
21 or mariiage, provided no fate be 
made till one oi the ihares (hall be¬ 
come payable; the purchafe was made 
accordingly, and Mary after her huf- 
band’s death enjoyed the ellate till her 
own death. Pfige 680 

BUzalrth the only furviving child died 
unmarried and inteilate, but attained 
her age of 21. ibid. 

]ficr half fiiler adminidered, and infilled 
the trull eftate ough* to be confidered 
in a court of equity as the perfonal 
eftate of Elizabeth, but Lord Hard- 
•wiike was of opinion, as Elizabeth the 
abfolute proprietor of thefeellates, had 
taken them as land in her life-time, 
and dune a£l$ to (hew, Ihc intended 
they Ihould be conlideicd as real 
ellate, they mud be held as fuch, and 
go to the heir at law. ibid. 

Elizabeth, as flic was the only child of 
the marriage, had a right even in her 
mother’s Jitc-time to come into the 
court, to compel the truftees to fell 
the reveifion in the lands for her be- 
neftt. 688 

iSecefber. See S>t,itute of ILtmita- 
tiono, 

Tupt. 

The plaintiils were two of the children 
of y, M. the eldet , who had a mort¬ 
gage of 350o</. on the eftate of TV.K. 
and being fo inticled, died April 25th 
17(2, but by his will had appoinied 
his iba M. his wife, and another 
perfun executors, and deviled to them, 
their heirs, \Ac. all his real and per¬ 
fonal ellate in rruft, for the payment 
of his debt-s, and what (hould remain 
to be divided equally among his chil- 
cireu.— 7 - younger, jSth of 

ip6, being appointed reeeiver 


of the whole eftate of Edmtmd Duke of 
Buckinghamfitlref by deed, to which 
Jans Mj^ and the other execomr of 
old Mead were parties, reciting there 
was 9000/. due on the mortgage, and 
that the faine*wa8 the proper money 
of y. M. the younger, convey to 
Mailer Bennett, his heirs and affigne, 
the mortgage and all money due 
thpreon, with a provifo, that if J. M. 
ftould once a year, whilft receiver, ac¬ 
count with Mailer Bennett, and pay the 
balance, then Bennett to reconvey the 
mortgaged premifles to J, M. hi* 
heirs, laTf. 

J. M. died inteftate, and greatly indebt¬ 
ed to Duke Edmund’s eftate; the exe¬ 
cutors of the Duchefs, who t^as the 
executrix of the Duke, claim the be¬ 
nefit of the mortgage, and conveyance 
to Bennett, and infilled the plaintiff* 
have no right to any of the money due 
thereon, 'tiiP fatisfa£lion is made for 
what is owing from J, M. the youn¬ 
ger, on account of fuch receiverfnip. 
“ Lord Hardnuicke was of opinioh, a* 
the ail which was done in this cafe, 
appears to be the tranfailion of all the 
executors, apd two qf them were not 
iticereilrd, and no colour of fraud, 
but a purchafe for a valuable con- 
fideration; there are not fufficient 
grounds to fet afide their ailignmentof 
a mortgage belonging to J. M. their 
tcllaior.” ibid* 

The courfe of the court requires a fe- 
curity by the receiver, and two furetl^* 
in a recognizance, and taking the af- 
figinment of a mortgage belonging to 
a receiver very improper, and ought 
not to have been done. z’jy 

A receiver during the infancy of th« 
plaintiff', who had no guardian, was 
direiled. to place out the furplus of 
the rents, when the fame (hould 
amount to a competent fum, on go¬ 
vernment or other fecurities ; having 
never placed it out at intereft accord¬ 
ing to the decree the court diredled, 
that he Ihould pay intcreft at 4 per 
cent, from the time of the decree, till 
. the infant came of age. 274 

It is no cxcufe for the receiver, that the 
Mailer did not give any direclions . 

about 
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tboat U, (or it wss li& datf to temind 
the mafter to lay oat the /erplus rents 
when it amounted tea competent Aim. 

Page 274 

That buildings and farms are in a ru> 
Inous condition, aVd tenants often 
breaking, will not judify a receiver’s 
keeping the balance in his hands ; for 
it is not to be fiippofed he could ex- 
hai]ft the whole received from the 
rents of the eilate. 275 

The receiver’s fettling the accounts, and 
delivering the vouchers to the plain* 
tiff when he came of age, and his ad¬ 
mitting the balance and receiving it 
without objeflion, had no weight as 
this tranfa^ion was two days only af¬ 
ter he came of age. ibiJ’. 

A receiver appointed by this court, ihall 
not make'good a lots which was not 
owing to any default of his, for where 
the rents he has in his hands are large, 
it is a neceffary precaution to remit it 
by bills to LmJen, rather than in fpe- 
cie. 480 

Where a receiver pays money to a tradef- 
roan, and takes bills for the fum, if he 
was in credit at the time, though he 
fails foon after, it ihail not aiFedt the 
receiver- ibid. 

But if the money had been loft by his 
wilful default, and placing it in what 
he knew at the time to be an impro¬ 
per hand, the court wdll oblige a re¬ 
ceiver to anfwer the iofsout of his own 
pocket. 481 

A receiver may be granted on motion, 
notwithftanding the refervation of all 
matters under the decree, for this is a 
mere provifional order; 690 

A receiver appointed by this court has a 
a power to diftrain for rent, and need 
not apply for a particular order for 
that purpofe, unlefs there be a doubt 
who had a legal right to the rent. 750 

ffiecosnifance* See &c. 

Ift'cubcrp. See Common IKecobctp, 
Cftatto in iPee taii» Ctuftces to 
contingent ISeinainbers, 
l&etiocation, StCe. 

•, -Where a recovery in the court of Com¬ 
mon Pl%svkMi not been entered upon 


record, if it appears by the prothono- 
tary’s minutes, it was fuflered at bar, 
the court will order it to be entered 
with a provifo it does not prejudice 
any fubfequeht purchafer. Idem as to 
an old judgment. Page 

On a inifband’s promiftng to do afts for 
a wife’s benefit, fhe in articles before 
marriage covenanted to join in fuffer- 
ing a recovery of her eftate, and fet¬ 
tle it to him and his heirs. 74I 

The hufband made his will, and devifed 
this eftate to the defendant, but not 
having done what he obliged himfelf 
to do, came to a new agreement with 
his wife, that he fhall not take her 
eftate injianttr in fee, but fubjeCl to 
an appointment of the hufband and 
wife; and in default thereof, to the 
ufe of the hufband and bis heirs, ibid. 

The recovery was fuffered, and the ufes 
declared to the purpofes of this deed, 
he died in the wife’s life-time, with¬ 
out making any appointment or re¬ 
voking his will. ibid. 

The recovery fuffered by Mr. Freeman 
and his wife, and the declaration of it 
to the ufes of the deed, is a revocation 
of Mr. Freeman'i will. ibtd. 

Where a common recovery is to a parti¬ 
cular purpofe, it ihall revoke no fur¬ 
ther than to anfwer that purpofe. 748 

iRcSoji*. See Curacp, |S>an'Q)ton< 

eT0. 

IScbcmptfon. See ^^o^tgage, 

nuttp. 

iSegifter Seeiiotfee, 

The intention of the regifter a£l:, is to 
fecure fubfequent purchafers againft 
f7tor /ecrct conveyances. 651 

' k . 

l&eiations. See ^pecffick ^ct- 
fojtnance. 

T. S. feifed in fee of lands, devifed the 
fame to his wife for life, and after her 
deceafe, to R. B. and the heirs of his 
body, and for want of fuch ifTue, to 
be fold and divided amongft his rela¬ 
tions. 
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tlons. according to the flatxite of dif- IKciitS anil |d|o 9 t 0 * See 
tribotions where no will is made. . CiMlD* 

Pagf]'i^% r 

The wife is no relation to the huiband. Where the bailiff of a manor payi the 
and the next of kin take the whole ex- rents, if it is tp a wrong band, he 

clufiveof her, both by the words of mail pay it over again. jli® 

the will, and the intention of the tef- 
tator. ibid. 

A. gives therefidue of his perfonal eliaie tScplfcatfon. See £);h(nr» 
to truftees who are to permit his wife 

to receive the produce for her life, ^he court will not give leave to with- 
and fays after her deceafe, 1 give it ^ replication, unlefs it is added 

to fuch of my relations as would have ^ 

bwn intiiled under the ftatute of dif- ^bled to amend his bill, or otherwife 
mbunons, m c.-^e f had died intcllate, ^ ^ contrivance to defeat the 

the wife not to be confidered as a re defendant of his fall cofts by gating 

lation. ^ ^ 759 bill dilinifled at the hearing with 

Relations, m dictionaries, means esn/att- .g- 

r'tl •* Lord BxrdMf gave genera! direaions 

by blood only. ^ ^ iheregifter to frame an ordet^, to 

inewiK non a^nh tji fcdcaufa qffiiutatts. prevent applications to the court to 

withdraw the plaintiff’s replication. 
The word my relations, means exaCUy ^ down thecaufe on 

the lame as my own relations. 762 jjjjl ^„d aniwer only, and by that 

ineaOs get the bill difmiffed withcoffs, 
lUeteafe of CtrojS. according to the courfe of the court 

only. 579 

After the plaintiff at law had obtained 
judgment agairiff P. and an award of 

execution on theyr/Vr/rti'/iM to revive IReftrafnt oit ^attfagc. See 
a judgment. P. obtains an injunction tinge, ofCb^BWt?# 

on the common term of giving a rs- COttOttiOtl, 
leaft of fvroi t, and afterwards brings a 

writ of error in the Exchei|ucr Cham- A. gives his wife the whole furptns of hia 
her; tht! is a breach qj the order, and a perfonal eftate ; but if fhe marrie* 

contempt of the court. 297 again, then (lie is to deliver np half 

Where a releafe 9f errors is given imnie• to his brother and his heirs; a bill 

diarely after judgment entered, and brought to diicover whether (he is 

before theyciVe facias taken out, the married; (he demurred to the dif- 

words bad done and fvffned in the re- covery, as it would fubjeCl her to a 

leafe, niuft be contined to fucli ac- forfeiture. “ This being a condi¬ 
tions, fjfr. as are already accrued, tiona! limitation over of an eftate, fhe 

and bringing a writ of error on the muil fhew Ihe has performed the con- 

^irewould not be a contempt of diiion ; and the demurrer * was over- 

thecourt. ruled.” 260 

After the Exchequer Chamber have af- The jurifdiClion of this court is exercifed 
firmed the firft judgment, they have fometimes by way of puniftiment, on 

no authority, and a writ* of error fuch as have done an aCl to the pre- 

brougkt there, upon the award of ex- judicc of infants, but more urefui!y 

ecution would be no fuptrfedtas. ibid. to reftrain perfons from doing an 1^ 

The releafe being in 1731, the court todifparage them, where it has not 

wonld not confider it as a contempt, yet been completed. 305 

but diredled the proceedings only on If the Mailer to whom it is referred, to 
the writ of error fhoald be ftayed. fee if a feUjemeni propofed is proper, 

29 i reports 



Tahle tht Prificipal Mafttri. 


•' Wpoirts jt irtuproper, thecattrt will not 
^iv'C the infant kavje to marry. P, 305 

P, by his will gave to rac^ of his grand* 
daughters on their day l of marriage 
J500/. and defired they would not 
mairy withdut th*e confent of their 
fnthir nnd mother er the /ur-x'ivor ; 
and if thev Oiould marry without fuch 
confent, then he revoked what was 
thereby direfted to be paid, and fuch 
of them fhoald not be entitled to any 
benefit by virtue of his will, further 
than tchat the father or mother, or fu>- 
•vivor Jhinlddhcii,2iX\A afterwards fays, 
that after the feveral legacies are fatis- 
fird, if any fum Orould remain in the 
bands of the trullees, the lame fhould 
be to his daughter Philadelphia for 
tife, and after her decealc, to the de¬ 
fendant and his heirs. The plaintifi', 
one of the grandaughters, who mar- 
lied without the confent of the father 
and mother, brings her bill for the 
legacy, the mother appointed trullees 
of the whole legacy for the feparate 
tife of the plaintiff for life, and to her 
i/Tue, and if flie has none, to the de¬ 
fendant : “ It the tellator hiinlelf had 
in this cafe abridged the legaty, it 
would have been no more than in ter- 
oortiri, and delegating it to another 
perlon to do it will carry it no further, 
and confcquently, this not amounting 
to a devlfe over, the plaintl^is intitled 
to the legacy.” 364 

. it is the being given over and veAing in 
a th’rd perion, has induced the court 
to fuffer the condition to effedluatc, 
and not the intention of the tedator. 

3^7 

t’xprefs devife, that if a legatee (houid 
not perforin the condition, the legacy 
fnall link into the refiduum, amounts to 
a devife over ; but there is no fuch di- 
reilion here, and however prudent 
v.lut the mother has done nlay be, I 
cannot conllruc it to be a lorfeiture, 
without fli/iKing the authority of all 
ttic oiatjf cafes, 368 

IRrbCptfon. See and un¬ 

der'JCUU, t.ic tiini,on i^'cbpCStiOil 

-aia-iCUitf 

The fimt conyeyao:c which woolJ be 
ft revocation of a dtvile of alrgal,, 


will be equally a revocation of a de¬ 
vife of an equitable eftate. Pa^e 748 
Where a conveyance of the whole elface 
in law is meant but for a fecuricy, 
the revocation lhall be pro tanto only. 

ihid. 

Where a man has an equitable interell 
in fee in an efiace, and devifes it, and 
makes a fubrequenc conveyance of the 
legal efiate to the fame ufes, it is no 
revocation. 749 

A man feifed in fee of an ellate, devifes 
it, and afterwards, by deed, takes an 
efiate for life, and to a fnn when born, 
and the heirs of his body, without 
any trullees to preferve, &'c. this is a 
revocation of the will. ihid. 

The execution of a fecond will is a revo- 
cation of the firlt; and the cancelling 
the fecond afterwards, does not let up 
the firft again, 798 

The ellates devifed under the will of C. 
ji. muA remain unaltered to the tef- 
tator’s death, for any alteiation, or 
new-modelling, makes it a different 
elUte, and occailons a difi'erenc con- 
Ih uCtion at latv. ihid. 

A conveyance from the Earl of L. to 
trullees, in confideration of an in¬ 
tended marriage with C. though there 
never was Inch intention, determined 
to be a revocation of his will. 803 
If a man feifed in fee, thinking he had 
an ertate tail only, faffers a recovery 
to confirm his will, yet it is a revoca¬ 
tion of it. ibid. 

The excepted cafes out of the general 
rules of revocations arc confined to 
mortgages and conveyances for raifing 
money to pay debts. 805 

A mortgage in fee after a devife, is a 
revocation in law, otherwife in equity. 
♦ ib,d. 

Though in the cafe of mortgages the 
conveyance be of a real ellate, yet, in 
the confideration ol this court, the 
thing conveyed is regarded merely as a 
perlonal iuiciell; for having no quali¬ 
ty of a tea! ellate, it is no revocation 
of the devife of a leal eftate. zbid. 
There having been an uniform feries of 
opinions in this point, nought not to 
to be varied, 806 





fSttic. SeeHSill, 2Dect;ce,3DepoStt'ons, 
Cafe, C^cuto?, 3Defetibaut, 3De- 
tnurrei:, fblea, parties, Cofta. Coins 
tnt(0on, IRnfant, IDebife, caitiTeCa^ 
ainfUiev, ^etiage, {Q[later*ino;lis^ 
3lnfoltient »ebto; 0 , iSiupplcmcntal 

A parenthefis is not to be rejefted in le¬ 
gal cafes ; though, according to the 
rules of grammar, a Ihntence may be 
complete without it. Page 8 

If fafts are put in iflue, the party is not 
obliged to point out what will be tlu- 
effed of them, for the court arc to 
make the inference of law from them, 
as ex fatlo 0) itur jus. 36 

A bill charges forgery in a leafe, and 
prays to be relieved againft that; but 
by way of inducement only, mentions 
there were fraudulent circumftances 
attending this cafe, without making it 
a didind charge from the forgery, or 
bringing the ti oAees, who were parties 
to the leafe, and to whom the fraud 
is imputed, before the court, and for 
want of this, the defendant’s counfel 
objefied to the plaintiff’s going on 
with the caiife. ** Lord Haru->.v':ckc 
faid, as there had been already a de¬ 
cretal order, and an id'ue to try the 
forgery, and brought on now upon 
the equity referved, the only method 
to aliiji this cafe was, to let the caufe 
Hand over, and to allow the plaintiff, 
on paying the colls of the day, to bring 
a fepplemeiital bill, in whi* it he may 
charge the fraud, and make the truf- 
recs parties,” no 

Had the bill dated both points of relief 
diilinftfy, the plaintiff might, when 
the caufe came on upon ihi equity re- 
ferved, have proceeded on the charge 
of fraud, though he has failed in fel¬ 
ting afide the deed for forgery. 11 > 
The rule is, that if a man has a debt 
owing, and devifes it, and it is paid in¬ 
voluntarily, the legacy conunnes. laz 
As the real edates were not originally 
made liable, but only as auxiliary, 
and the charge on them depending 
on a condit'on precedent whtch never 
w'a» perfoiiiicd, this cafctnoilbe con- 
fiaeted as a xutre perfonal legacy, and 


as fuch to be governed'by thetofes.of 
the civil and ecclefiadical law. P. 33$ 
R. and his wijfe filed an original bill, to 
which the jaefendant put in his plea, 
and it was allowed : jO. filed a crofs- 
bill againd R, abd his wife, to which 
they put in their anfwers,, and excep¬ 
tions were taken; then R. and hie 
wife filed their amended bill againU 
D. who appeared, and prayed fix 
weeks time loput in his anfwer to the 
amended bill, after R. and his wife 
ihall have anfwercd the crofs-bill; the 
plaintiff in tlie crofs-bill having 
procured a report, that the an- 
fwer of R. to it was infufiicient, R, 
by chat means loft the priouty of fuit. 

724 


fijaticfaflicn. See JLcgacp, 
ttoti, intention, Coemption of a 

A Legacy that ought to be deemed a 
fatisfacUon, mull; take place in- 
mediat&ly after the teliator’s death, 
for H debt being due then, the legacy 
mull be i'o too, and not being pay¬ 
able in this caic till a month after, 
the court held it to be no fattsfa£lion. 

96 

TjCgaiies va*urally imply a himty, and 
therefore, on the point of fatisfadlion, 
the court have of late laid hold o« 
any rircumftan.e to diflinguifli the 
latter from ihe former cales, py 

This court w hich leans iigainfl incum- 
beriHg ellatcs twice, will overloolc*lit- 
lie circiitnlifinceb of rime as to the pay¬ 
ment of the two funis to childien ; 
where both the proyilions move fiom 
the father, and arc given for the 
fiime piirpoles. ' pS 

L. pievious to his marriage with /). co¬ 
venanted thi\t he would by will,^ or by 
fome good aflurance in the law, grans' 
to D. or E. D. the mother, or her ex- 
ecutois, £sV. in truii for jD. and foir 
herfeparate ufc jooo/. to be paW wsi 
Z>. after his dcceafc ; and in cafe 
he lliould not by will or othir- 
wife affure to i>, the locoA then his 

cjsecytott, 
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^c, QiaU within fix months 
mptei hts decease pay D. the looo /. 
2,. is dead without mating any will 
nk deed in regard top the looo/. 
** Lord Hardwitlct f^id, that P. is 
not iotitled to the looo/. and the 
diftrihutive fltare iitcewife of L.’s per- 
fonal eftatfj being meant only to fe- 
cnre a proviiion for the wife, without 
any intention of the hufband to leave 
it as a d«bt. Page 41 g 

The court have confidered a provifion 
out of real ellate as a fatisfaflion for a 
debt to an eldeft fun,and will not craw 
a fum out of the perfona! eftate, whwh 
would be a double provifion for him, 
to the prejudice of younger children. 

421 

J^tmU anh 'Imvettinence. See IDc^ 

l^oattonsj 

Pepofitions were referred for imperti¬ 
nence ; the Mailer reported them im¬ 
pertinent : on exceptions taken to his 
report, they were ordered to Hand 
over till the hearing, the court being 
doubtful whether depofitionscould be 
referred for impertinence only. 557 

ibc^el. See QUiatoi, 

To fend children of a lower fort to a 
Latia fchool gives them a wrong turn, 
as it takes off their inclination to huf- 
bandry and trade. t <^9 

The guardian is a proper judge at what 
fchool to place his ward; and the 
court will not indulge the infant in 
being pttt to a private tutor, or going 
to another,fchool, and if he refufes to 
go* will take a proper courfe to com¬ 
pel him. 7 ** 

A young gentleman who had been placed 
at the univerfity of Ctunhridgtt on ab- 
fenting birofeif, and refufing to re¬ 
turn, was font back by Lord Mac- 
deificld in the cuAody of his own tip- 
flaff. ^ 

gleiljjp^iancea. bee teonbaj 

years, which bad been 
'-^jgraitied as a collateral fecurity ic a 
a 


recognizance for 3500/. being ex> 
pired, the plaintiff by his bill prayed 
to be let into poffeffion, and that the 
fecurity might be vacated, or fatis- 
faflion entered on record, «* The 
account direfled to be taken of the 
rents, which have accrued fince the 
expiration of the leafe, and received 
by the defendant, and to be deduced 
out of the principal, interell and cods, 
and the plaintiff decreed to be inti- 
tled to a conveyance of the itiheri- 
tance of the eilate in quedion, and 
poffeffion on payment of what ihall be 
found due. Page 261 

A known edablilhcd didin£lion in this 
court between government and real fe- 
curities; real, is a term adopted in 
the law, and mud be underdood to 
mean landed fecuricies only. 8 o 3 

See XDfffctQtl* 

^tpavate sl^afntenance. Sec ISaron 
aub :^enie, iSic eyeat l&cgno, iliup- 
plicabit. * 

A bulband, in a letter to his wife’s fa¬ 
ther, faid, he did not chufe to be a 
vytnefs to her infirmities, and there¬ 
fore during the time (he lived with 
her father, would allow her 100/. a 
quarter: the wife having brought a 
bill for elLiblidiing her feparate main- 
lenan'-e, moved to be paid 600 1. be¬ 
ing a yearznd half’s arrears, to keep 
her till the caufe is heard; the huf¬ 
band having by his anfwer fworn he 
was dedrons of cohabiting with her, 
the court in direiiing for the time pad, 
a fum of money to be paid her, would 
not order it as arrears, but-400/. in 
grofs, and faid they fhould not direfi 
it for the future. 295 

When the hufband, in order to evade a 
fentence in the eccleftadical court for 
maintenance, is going out of the 
kingdom, this court, on a bill died by 
the wife, will grant a ne exeat regno. 
• ibid. 

After a decree fora feparate maintenance, 
if a hufband offers to cohabit with his 
wife, the court have refufed to con- 
tiBue it. 29^ 

There 
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There is no inftance of a decree for ef- 
tabli(hing a perpetual fepai'ation be¬ 
twixt huiband and wife, and to com¬ 
pel him to pay her a feparate main¬ 
tenance, uniefs there is an a£luai 
agreement for that purpofe. Pat^t 550 

deqtaefttatfon. 

Where a defendant, for want of putting 
in his anfwer/ has flood oat the whole 
procefs of contempt to a fequeftration, 
and the bill taken pro cmftjfo, pn a 
decree againfl him ad computandum, 
the court will not difcharge the fe- 
queflrationon paying the colls of the 
contempt only, but will keep it on 
foot as a fecurity to the plaintiff for 
the defendant’s appearing before the 
Maflcr, to take the account. 468 

Where a fequeflration iffues as a mefne 
procefs, it falls with the death of the 
perfon ; but if for non-performanCe 
of a decree, the death of the party 
does not dete.'mine it. 59). 

If there be a f que.lration nif for want 
of an anfwer againfl a member of par¬ 
liament, and he puts in an anfwer 
before the order is made abfolnte, 
and exceptions are taken to the anfwer, 
the court will enlarge the time for 
ihewing caufe, till it appears whether 
the anfwer is fufHcient. 74O 

S^tttlement befo|c ^^arvfase. See 
Settlement after ^artiage, Spe¬ 
cific ] 3 crfo?mance, purt^afe, ^0;- 
tion0> Carriage. 

Previous to the marriage of G. S. the 
fa;her of ihe intended wife covenants 
to pay 1000/. to the hulband on the 
marriage, and that his executors, &<*. 
fhould pay likewife to the hufband, 
his executors, fix months after the 
father’s death, 500/. as the remain, 
der of the wife's portion ; and by the 
fame deed, the hufband contracted he 
vvould give fecurity by fpecialty, that 
in cafe his wife furvived him, his 
heirs, executors, Ot'c. fhould, within 
fix months after his death, pay her 
1000/. He gave a bond three days 
after the marriage; becomes a bank¬ 
rupt i but before the bankruptcyi and 


after the fatber-io-Iaw*t 4 e«fh#'t 1 ie 
hufband being indebte4 to the^plaia- 
tiif, affignd the 500/. to him* as a 
fecurity tfr the debt- ^The bii) is 
brought by the afiignee of the 500/. 
againft the exeefltrix of the wife's fa¬ 
ther, and the bankrupt and his wife, 
and the affignees under the commif' 
finn, for this fum. ** Lord Chan¬ 
cellor direfled the executrix of the 
wife’s father to account for the 500/. 
to the plaintiff, as it never was the 
money of the wife, but a debt due to 
the hufband himfeif." Paj^e 403 

Where the wife has a demand in her 
own right, and the hufband applies 
in her right, if there is no agreement 
previous to the marriage on her be¬ 
half, the court will take care of her 
interell. 40^ 

If the hufband had not been a bankrupt, 
and had brought a bill for the per¬ 
formance of the father’s covenants un¬ 
der the articles, the court could not. 
have compelled him to do more than 
give the bond, and the wife mull have 
taken her chance as to the fhare of her 
hofband’s perfoaal ellate, and his af- 
fignee fliall not be in a worfe condi¬ 
tion than himfeif. ihid. 

An infant is bound by a fettlement made 
on her marriage, where it was made 
with the approbation of parents and 
guardians. toy 

Settlement after fi^arrfage. See 
i&ettlemrnt before xi3artiajzc, Ar¬ 
ticles. 

A father contrafting for an infant child’, 
fhall bind the child, efpecially if the 
child claim any thing under the fer- 
tlemenr, but then it moll be htfor* 
marriage, and in conftderation of the 
marria^js; if after marriage, other- 
wife ; and being the next day afur, 
does not differ the cafe ; for whether 
two days, or fix, or fix years, it is 
the fame thing. 

ilinlfcfto?. See Attoynep, Zf&Ulsit* 

The court made an order lo refer to a 
Mailer the affidavit of the plaintiff’9 
own foUcitor tor imperiiuence. 30 r 

Wflcre 
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a jblidtor bas been itegligent in 
S)a#aging a client*s bufinefs,' (his 
court can grant an attachment again (I 
him; and courts of !aw|exerci(e the 
fame fummary jarifdiftion over attor- 
nies. ^ Page 56<S 

A folicitor who ic in diniurfe for his cli- 
ent^ has a right to be paid out of a 
duty decreed to an adininiilrator; and 
has .a lien upon it before the bond- 
creditors of the deceafed ; nor can the 
adminiftrator controvert this rule by 
inciting on applying the aifets in a 
courfe of adminillration. 720 

douth'fea, o? other j&tocli. 

jt. had an ii^rcll in new Sovth-fta an- 
auities during hi«i life, and dies before 
. the Chrijimas half-year becomes due ; 
the purebafer of A.*& Intereft in his 
life-time in thefe annuities is not in- 
titled to the Chrlfimas dividend. 260 

Had it continued a mortgage, the pur- 
chafer would have been iniitJed to his 
demand,' for there interell accrues 
every day for forbearance of the prin¬ 
cipal, 161 

Zuuih-fca annuities are by aft of parlia¬ 
ment confidered merely as fuch, and 
are exaftly in the cafe cf a common 
one, payable half yearly, where the 
annuitant dies before the half year is 
compleated, tl'ij. 

<&pecial pieabfng. See ^Ica. 

iSipecISc IDcbife 01 Jlcgarp. Sec 
icgacL*. 

specific ISlrtfojmatife. See ^Jgrce- 
ment, UJben to be pe):fo;iucb tn 
^peefe^ anbishen not, uuuei 3grce 
iticnt, ^rolClubencc, 

By articles between Sir R. F. and his 
fbn, pievious to the marriage of the 
latter, an eilate of 820 /. pr amt. 
was limited to the fon for life, and 
after the determination of that elhne, 
to raife a joiotuf;e of 400<f. a yea) 
rrnt-charge for the wife, to truftees 
to preferve contingent rernainders to 
the fobs in tail male, agd aUerwards 


to Ions by another marriage; then thl!^ 
articles take up the confideration of 
mother part of the eftate, and limit the 
ufes there to the fame perfons as in 
the lirA mentioned lands, with a charge 
by way of additional portion of 4000/. 
to the daughters of Sir R. F. the fa¬ 
ther ; and after feveral limitations, to 
the plaintiff Lady Goring, one of the 
daughters of SxrR.F. and her heirs 
male, then to his other daughters in 
tail; then to Mr. F. of G. then to 
the right heirs of Sir R. F. Page 186 
The father died in 1736 : the fon fiir- 
vived, who direfted a draft for carry¬ 
ing the articles into execution, but 
died before it was finifhed; the legal 
edate defeended on the four fillers in 
fee, as heirs both of father and bro¬ 
ther. A bill brought by Lady Goring to 
carry the articles into execution, and 
to have the intail of the edate limited 
to her fettled accordingly. The arti¬ 
cles made previous to the marriage of 
Mr. Fagg decreed to be carried into 
execution for the benefit of the plain¬ 
tiff, his eldell filler. Hitt. 

The fpecific execution of the articles 
being the moll adequate juRice in ge¬ 
neral, the court will not leave it to an 
aftion at law. 1X7 

Though it is diferetionary in tlietoujt 
w'hecher they will decree a l"pe..ific 
execution, yet it Is fo on teitain 
grounds, and not aibitrary, but go- 
vei ned by the rules cf equity. i/.'ij. 
In a quelliou boiwefti icUtions in the 
fame degree, the rule that gove ns the 
court in t'ltle calrs i', \\ hesher it 
wciild be atieiided with hariilliip or 
not ? Or whether a fuperior cr in¬ 
ferior equity arife.s on the part of the 
porfon who cemes for a fpecific per¬ 
formance? 188 lee a. i 

A fpecific performance of niarriage-arti- 
ticles has been decreed in this court 
even as to collaterals. 1^9 

The court will noi dccrf.* a partial per¬ 
formance of articles; but where lome 
parts jtppear uoreafouable they always 
difmifs the bill. 190 

In cafes of fraud or mid.'ike, the court 
goes upon ariother ground, and re¬ 
lieve agninli the iqtciemcnc iifelf. 

ihitL 
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It is In the dKcretion of this court, whe- | 
ther they will decree a fpccihc per¬ 
formance, or leave the pkintilT to his 
remedy at law. Page 389 

iS>ptn'tunl Court. See Cou* t of ISc- 
co?t>, 55poltation, 'iSlhniftiiiilnti'jti, 
^omt of illti'ng’e l^cucl). dSiiorBi'an, 
Court of IDcJcgatco. 

Where a Feme covert has a power to dif- 
pofe of her ellafe hy will, the wilt-- 1 
ing fhe le.avcs, o.:p,ht hnt to [>,’ pro- ; 
pounded as a will in thefpirita 1! ; 

and if no executor is :*p}'t»in;rd. ih"'. ; 
will grr-nt ndminiil:iatioii to the hul- i 
band with the will annexed. iCo i 

A legacy of 800 /. devifed to E. /?. p^y- j 
able at 21 or m.ariiage charged on | 
a mixed fund, partly real, and partly J 
porfonal eliate; flic died before 21, 
and unmarried. As aflets were ad¬ 
mitted, this court will not grant an 
injiinftion to flay the proceedings in 
the eccIcflaflical court, lor the reco- 
verv of the legacy, as they have a 
proper jiirifJihion lor legacies charged 
on pcrlonal eft.aie. ^07 

In perfonal legacies, equity has always 
followed the rules of the ecclcfuflica! 
court, to whom the jurifdiilion pro¬ 
perly belongs. 333 

Though in a perfonal legacy, where the 
will is deftroyed or concealed, the rule 
is to cite the executor into the eccle- 
fialiical court, )et the legatee may 
properly come here on the head of 
fpoliatlon and jitppre(Jion. 360 

Tiiere is no occafion to prove a will in 
the fpiritual court, to intitlc a legatee 
to recover his legacy out of the real 
eftate. 

Though the ecclefi-tflical court are bound 
by aft of parliament, to grant the ad- 
minillration to the next of kin of the 
wife, yet that does not bind the right 
in t'lis court; ior the huib ind lur- 
viving the vife, her whole ellaic vclf- 
cd in him at riic fin.e of her death, 
and the whole property belonged to 

him. 5^7 

Had the wife furvived the hu(b.ind. lucii 
part only of he.- father’^ pcifinal tf- 
tate as had co.v,’t!i.ed < .Vi/ 

V.ould h ive furto n-.r. n/U. j 

Vet. ill. ^ 


In the ecclefiaftica! conrt, a teflator wn# 
determined to be 

' that fenteiie afiirmed before the delf- 
g.itc.s; aft*wards, on a trial at law m 
relction to the ,re:il eflate, he was 
found nen compos', an application w®* 
m.'.de io the Iloufe of L.ords torever e 
the fentcncc, but the petition was 
difin'flbd, becaufe that fentencc was, 
deciiive, and no appeal lies from it- 

Page 5 46 

A fuit in the ccflefiaflica I court for fub- 
llraolion of tl!he.s, the defendant there 
bisig- a bill here to cflabiifli a mctlus^ 
and, fn the bare fuggeflion of a wj- 
t'\s, moves for an mjuuftion to ft-iy 
the proceedings in the ecdcfiaflical 
C'^ur,. The injunction Sfenied, as ic 
would be a precedent for uipp’.ng up 
llu- heels of two couri-s, the e..tlcfi~ 
aflical and the court of common law. 

628 

Where a fuit is inflituted in the fpiritual 
court for an infant’s legacy oy a ra¬ 
ther, to have it paid into his hands 
the court will grant an injunction, 
becaufe it will not allow the infant’s 
money to come into the father’s hand:. 

679 

Thepldmtifl- might have pleaded In.gtU 

of iioflVflion, in the ecclcfiiflical couir, 
and if they refufed to determine upon 
the fame evidence as a court of law 
would have done, it is the iilttal 
ground for a prohibition, and the court 
of King’s Bench has alone the cog¬ 
nizance of it. 

The cccleiiaflical courts in the country 
ought not to take upon them to ap¬ 
point gu.ardians ex ojpcio, without a 
fuit iuliuuted for that purpofe, and 
by this means break in upon the ju- 
rifdiftion of this court, with regard to 
the go.irdianfliip of infutits. Tord 
.if recommended i: to the at¬ 
torney general, to conlider whether a 
^ to i-.-cnnnt'J might not ifl'ue to the 
e^ucliailical court, upon fuchanextia- 
ju'Jiual appointment of guardian*! to 

The e-tieli.-fliral court w'!:l decree p;ty- 
jutn: of a legacy imtiiCiliai'.iy, wiie e 
iu 1*. d-'vlfcd to/7. to I'C p ill! at 2 t, 
ai’.l iii'-.-ictL is given, otht-rwiijit tvlth- 
cu, ’i:’., if.ttrrit, foi tbcie it will not 
a..c;LiC ti.l ths t!..T2 at which. 

F the 
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the legatee would have been ai, if 
living. Page 646 

il^troiiatfQtt\ 

The plaintiff by his bill fuggcfted, that 
his wife’s father had left a legacy of 
1500/. to the plaintiff’s wife, and 
that the defendant had deftroyed or 
concealed the will, and prayed he 
might be decreed to pay the 1500/. 
and intcreft. Three anfwers put in, 
the firft admitted the will, the defend¬ 
ant denies in the third he ever had 
any fuch will, but if there was any 
fuch, he cannot fay his father at the 
time of mfcing fuch will was of found 
mind ; zm infills the plaintiff ought 
firft to have cited the defendant into 
the ccclefiaftical court, where he might 
have equally the benefit of the dif- 
covery. The fpoliation in this cafe 
being clearly proved, is fufiicient to 
iniitle the plaintiff to come here in 
the firft inllance for a decu-e, without 
putting him to the trouble and ex- 
pcnce of citing the defendant into the 
fpiritual court. 559 

The plaintiff in the fpiritual court mull 
have proved it a will iu writing, and 
the very words, and alfo the whole 
will, though the remainder does not at 
all regard his legacy, and which courts 
of law do not put a per Ion upon doing. 

Spi 

Not neceffary in this cafe to dtreft a.trial 
at law, as to the tellator’s fanity; for 
the plaintiff is clearly intitled to an im¬ 
mediate decree for the payment of his 
* legacy, though the probate 0/ the will 
has not been granted. 361 

dtatuteg. See IRcgiftcr caojbs, 

lrit0 of ISiatliatnent. 

Statute of SDfCrfbutjoufl. See IBc* 
iattouo. 


thereof for her life, and after her death 
the capital ihall be inherited by the 
children of J. P. his brother; and that 
his teftamenc may be well executed, he 
appoints L. C.of Londn^ merchant, his 
executor, giving him in that quality as 
full power as can be given to a tefta> 
mentary executor, f. P. dying in the 
teftator’s life-time, his furviving fifters 
and next of kin brought their bill, to 
have what was devifed to her diftribut- 
ed, L, C. executor, infilled he is 
intitled to it at law and in equity. 
S. P. being dead in the teftator’s life¬ 
time, what is given to her is a lapfed 
legacy, and the executor being a iruf- 
tee only, it mull be divided according 
to the ftatute of diftributions, two 
thirds to the tefiator’s two fifters, and 
the remaining third of this third to S. 
P. the only child of the teftator’s bro* 
ther. Page 299 

The ftatute of diftributions is the legifta- 
ture’s making a will for a man, if he 
makes none Tor bimfelf. 422 

The ftatute of H, 8. diftinguilhes more 
clearly between a wile and the next of 
kin, than the ftatute of diftributions. 

761 

The queftion was, whether the pcrfonal 
ellate of a brother who died iuieftate, 
fliould go wholly to his brother or be 
divided equally between him and the 
grandfather; Lord HardnuLie was of 
opinion, it belonged intirely to the 
biother; and that the grand-father had 
no right to ihare in the dillribution 
with him. 762 

Twice determined, firft in Pool verfus 
iVhiJkaiv, and afterwards in Horbaty 
vfilus Ricbaids; and fucceffive deter¬ 
minations make the law. 763 

It would be a very great inconvenience to 
carry the portions of children fo 4 
grand-father; for it would be contrary 
to the very nature of provifions amougll 
children ; as every child may properly 
be faid to have //"n actie/ceudi. 765 


//. P, by a Fre/ieb will, as to the reft cf 
his goods, whether in Fraaee or in Eag- 
/.t«/iiiii„cs for his only and univer- 
fal heireffes, A.P. his filler, for one 
third, and M. P. his filler for another 
ihiiii; and as to the remaining third, I 
he wii'.s P. enjoy the intciell j 


ifiltiitute of iffrnnTis nnh |dcr|un'eo. 
See Ifgrcemcnt, l^iatol 
bctice, Statutes of ^Ojtmain, l^ing. 

There mull be a will duly executed to 
create ach .ricalle ufe; aid the ccurt 

will 
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will not (et op a trufl: for ^ charity 
without a declaration in writing; for 
in this cafe Lord Hard-wide held, that 
charitable ufes are within both the 
claufes of the ftatute of fmuds and 
perjuries; as well within theclanfe of 
devifes, as the claufe relatin^^ to the de¬ 
claration of truth; and notwtthlanding 
there were circumllances which (hewed 
the inclination of the teftator here, that 
fome part of his eftate Ihould gu :o 
charitable ufes; yet he did not thick 
the evidence arifing from thence cer¬ 
tain enough to decree this to be a truit 
for charity; and that admitting parol 
evidence to prove it, would be bteak- 
ing in upon the llatute, Pa^e 141 

The difabiing ftatutes againll papilh, 
mull beconftrued by what is laid down 
in precedent a£ls; fo in like manner 
the llatute of frauds, thvjugh it does 
not govern the particular provifions of 
the llatute ofmorimain ; yet it governs 
the conilrudion of that a£l as being a 
fubfequent one. 150 

l"hc fame foiemnities required by the lla- 
lute of frauds, to difpofe of a trail or 
equitable intereft in freehold lands, as 
ot a legal eftate in fuch lands; cor can 
a teftacor revoke a trull, any more than < 
he can devile it, without thcle Iblcm- j 
nities. * 5 ’ ! 

Statute of 

Under the llatute of inrollment of deeds, 
if a fublequcnt bargainee has notice of 
a prior purchafe, he is equally aftefled 
with that notice, as if the prior pur- 
chafe had been a conveyance by feoff¬ 
ment and livery, &c. 652 

5litatute of iliinitations. Sec IRc- 
ttemptiott ano ifojccloaifc, under 
^ojtsagc. ^ 

A plea of the llatute of limitations mud 
lay the Knnji -y atYioa hath nc-t ucaued 
nuithitt the fix veari ; that the cleteiidant 
hath not promiied to pay wiiti:n kx 
years, is bad. 7 ‘ 

A)J ext'riicor of a houfe Howard to Lord 
But Itoid, after .111 a.:qtiHTc.“n: c of 17 


due for bufinefs done by his teftator, to 
which the reprefentativeof Lotd Brad- 
yffr//infifad on the llatute 0? limita¬ 
tions. ‘ISaiisfadlion to 1.' f*r.!L;rned 
from the length of time ; for u >’ 'Ot 
to be imagined if iu” thing wasrean/ 
doe to the plaintifl', i..at be w^jld 
have been quiet under ” Pat^r 10; 
To takea debt outef'.hr llatute of limi¬ 
tations, there mull br a dbeCi a.t -rllm 
of ii ; and in levcral calrs it has 
held, there mult be an exprefs pio-* 
mile to pay. 107 

A trull for payment of debts, has been 
held to revive fuch as have been barred 
by the llataieof liniitation.s, but JiougU 
now eilablillied in equity, judges K.ivc 
always murmured at ir. 

Where real eftate has been affedted hy 
fuch Hale debts, it is in a plain cafe, 
and not where it depends on an ac¬ 
count to be taken. iSid. 

The rule in relation to redemptions 
ellabliihcd here by way of analogy to 
the llatute of limitations, that after 20 
years polTeffion, a mortgagee ihould 
not be diilurbed is a very right and 
proper one. 313 

A redemption was decreed in this cafe, 
as the bill was brought after a polieftioa 
of 15 years only, and therefore is not 
within the bar. 314 

A perfon who has taken a conveyance 
from a truftce, cannot Ihelter himfeif 
under a plea of the llatute of liinica- 
tions. 459 

WepK:nP.i} thefiemd was intended to fe- 
cuit: the p^eace of the church ; and be¬ 
ing coiifiucrcd as a nature of limita¬ 
tion, i-i a bar of an cquitabh' as well a*s 
a legal right j and therefore the de¬ 
fendant’s plea of a plenariy of lix 
months and upwards was allowed. 

ibid. 

When fraud is charged, the defendant 
cannot plead the ilatutc of limitations 
to the difccvery of his title, but aiuil 
aiil'wer to the Iruud. 


3? 
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SJtJijtutc of See Statute 

of #i'aut>3 anO ^cifiivics, li'arol ‘ 
(BOiDCttce, Cljarttt?, iiud Cljiantabtc 
tiii'iw. ! 

9 j 

The ftatute of mortmain has not abro 
gited the llatnte of frauds, which be¬ 
ing made for the public good, ought 
nor mam in!(>0noe fnturis, 150 

y. M. by vvsl!, dated Fthruary 8, 1734, 
gi»es particular lands, andhis perfonal 
eilate to bf Idul out in hmls to rfja'irj <’/r 
if<., and vl-jclares by codk'il, 7?</y I7, 
J”36, if by the mortmain a< 5 ls the; 
elidtcs cannot pafs to thoic uf'-, h.‘ j 
gives, Jji;m to M. B. and hi-> bcir?. Ky ; 
afecond codidl of the 17th of ; 

1736 7. rnciii-'j; he hed been advii.'d, ; 
the jc. i-! tile iands \ok'i, he j 
J;ivr‘ ik‘ perfonal to the Janu; efa- | 
I’itahi' :in'i h’*- ye:-i c.k.’.e 
ft d.: i’, 1/J. j'iie ino’‘;aiaIii ad pafir J | 
i:) jy dk 'iuJ ilie icil itor d.td i!;t i)iii 
cf I\ hi uivy 1757. “ On a cafe dared 

frr i.V. op. (v-.Tt '>r cj.~ enutt ot Kiiv;’-; 

i h, '.'.piuCti oeroftcit It if •> 'heir 
op si!i 11 .1! 'i\' «■'. Hpie woij uetiicJ 

bv i;tf ...'''.O o to JJ. J.'‘ ^ t 

/?"’.// I ;• i.'-ii, i.re tiiird cf-^/ir". ^74','. 
tl’ive yjoi. to u'. U~. and j Ji. on I 
\ lo ];-;y out ?:oo/. .’n builJ"r.g . ' 
I', oi-h .,k', tif- and ih? i 

)/ to be I..id tutinUr.cl, /ev!," 1 
tca^/r.'i.’.yfy to be a oininienai!i-‘ iur tju j 
mad'.', the f.vecutiix re]i.,Iii,- uii-i,; 
the 500/. an im'O’m itien 
in tla fiamc of ri-e atrorrif"; . n'T,'*. .0 1 
have the f-uits of riit rf-'pei: t lo ■ 

this ch,:f) y ( dirii-a into ex;*' a:.on. i 
LojdAr Itii'k v.'hat U'.e 1. da! e I 
has liitee'ed to i^e dtne. With ri.pa.r! j 
to the 3C0/. is eonttary to ;he iLiU r* j 
of ino.'tniain. 9 Gro, z. and void ; ; t ' 
the zoo/ may be Lid out in ’ 

^ fctiooi h'-ufe on any i.i’.Js in in:.* vf • 
iage ct iV, ih..ag!i oot in the pjiLni'e ■ 
of i^ndi. r, ab j 

The intent of the ad L not ro 1 

charity, but to [’•l•v^cni :hc I'cli:, !-ei .g | 
difinheriied by furpnzt*. To8 ) 

The ad rdlrains the giving perfonal | 
eftate to hr '■■-i in lunj., «■: rnuch .is \ 
the deviie of land itlclf. thld. i 

The measjing of words mufl bo taken in { 
the fame feme as before the and 


new ideas notfulTered to be annexed 
to ihem> in order to evade the fiatute. 

Page 808 

;S)tatute. See ;£>ccttr{t{cs. 

;Sito(&0. See ^hemption, 1 (hemptiott 

of a ^atisfaition. 

A. by his will, bequeaths to his two 
daughtci! yJw! and Ehx^ih<'th zjozl. 
3^.0,/. (a.jifal Jlock in the Er.-ftjb 
E.iE JmJi'i (ornpariy, to be equ.diy 
dlvidt’ i betwet-n liicm : after making 
b.s wiJi, he f.'id yozi. 3 r. of thr 
b.tiik 'h'Lc ‘“The court held that 
ti'c tr-itacor having the (lock at the 
time f;e made his will, he meant ro 
gi ve chat wry individual fcock, and the 
ftk' of pait afierwarJi was an ademp* 
lior />o taii.’r,.*’ izo 

1 tying out tiie monr-y in Smh-/eei ftock 
Jr not y good fecuriiy, according to the 
tc/TTiS ui the trull, as it is fubjeft to 
loile.i ; for tiie direclor‘^ may trade away 
the vvhnie {latk, whiiilthey keep with¬ 
in 'he ,.erii>.s of their charter. 444 
f'..'i. k/f aniiuiiles and bank annui(ie.s, 
arc- on! ,' and properly good fecurities; 
ini'it ivtij' in the power of the dtreftors 
i>) hiing .my iofa upon them. ibid, 

^'ttbpacua. See ^;occf«. 

T';C‘i'.gl' ."o.itemptuous words were fpoken 
r.r ; iKl^ .iuiy and ihc fycrfon ferv- 
ing it k' cit'Iy beaten, yet as thefie 
l.t.'t' wne pjoved by the oath of a fin- 
g)e pt’rfon only, the court would not in 
the llrll inflance order him to Hand. 
(ommitU'd; but made a rule upon 
him to Ihiw caufe why he Ihould noC 
tlanU committed. ZI9 

Mt. Edwitnii the regiller on being alked. 
Lid, Ijji took it to be the rule of the 
court, that on a motion for a commit¬ 
ment, the oath of two perfons was ne- 
celfary to piove contemptuous words, 
upon ferviiig the prucefs of the court; 
but one was fufiicienl to prove a kat- 
irry on the psifon by whom it wns 
Icrvcd. Lord Harduoicke doubted of 
this dill'crcncc, ibid. 



A Table f)f the ’Principal Mafiert, 


ifeupph'c.ttn't. 


The obtaining afopplicavir <Jo!»s not juf- 
tify a wife's elopement from her hiif- 
band ; for it is a fccurity taken for her 
on fuppofuion that thev are lO live fo- 
gether. ' (-50 


iS>uvrettbcr. See Jpatljev aub ia>0H. 

The forrender of ronyhe id (Jbues tnuil 
have the fame cortlLrisP: );! with fcolF 
ments at law, and o'her c tnve^aiv c-, 
and not ai a will ; and if ihe. liriiiM- 
tious of acopt hola orn lo I'r rmcil as by 
the rules of laiv they are void, th'‘y 
iauft take itieir fate, and no interuion 
cxn make them good. 1 1 

Steward’s indoning on a furrender of 
a copyhold the ufes of ii, is fulflcient 
without fpecifyiug them in the court- 
rods. 74 

court will fiipply a fu. render of a 
Copyhold, where mere is a charge upon 
i' for the payment of debts, 77 

queflio'i ivrts, whether the w'ant </f a 
•.en.l'.roi a copyhold edaic, ihall be 
ftipp’.icd in favour of .1 wife or child ; 
thecourt was doubtful wdciheri: could 
aga’nll an heir diflnherited of the real 
cdatc. .V. A’, diiecfs hit executors to 
place out at inieud icoo/. in their 
own name''., and that ih" inirn til fliouKi 
be applied tor o’/r m/i •t'-t.'iuf, isfe. of 
his gra idfoa, and that tney jT'iglit pay 
all or any pan of ico /. and iiitettll 
in bindinghim :ppiesKi.,e, aim fornneh 
as ihouid nov base been lo applied, lie 
ciredled fhouid be transferred to hjs 
grandfon a' 2/. tdi 

The teltator himfclf put his grandfon ..p- 
prentice to art haherdather, and paid 
126/. with him to his mailer; and a 
year afterw'ards made a codicil to hi; 
will, by which lie gave Iiim # legacy of 
1000/. The querti.ji), veas whctiir.r 
the l 26 I for apprenticing him was an 
ademption pro “ TJie court 

was of opinion, as the icoo/. was not 
given for this uic altmc, but for other 
purpofes, and the todicll being made 
after this fuiii had bt’eu fo laid out, it 
was a confirmation of ti e legacy, and 
amounted to a rcpubi.cation of the 


I will, and deci’«d the whole 1000 A to 

the gr,andlbn.’' ‘ * 

As furrend^sof copyhold eftates are (men 
inaueby fhe fnrrcndfreeand 
j when be is j'wo' f :onJV;i, they are '.0 be 
i cofiiidercd as and conftrued fb- 

j vourubly, 734 

} 

I See 3joi'ntcnntits. 


I A. gives toco/, srnongfl funr perfons 
j Icnanii ui t^mimoii, and direo, if ore 
j of them die h-f.^re 21, nr m-ir’-iage, it 

j /hull fu-iive to the uthc' ; if one dies 

j hL- (hare will (uivivc to I'l.” oth 1 three ; 
I hut if a fecond dies, noriii.'g will iur* 
I vive but ids oi.-.-i-.al jr."., for die 
accruing ihare wi.j as a new legar y. 

bo 

A will may be fo tBa.ie, that what is ori¬ 
ginally given, a d what accrues by 
ocherdcaihs, fhuK iio to the furvivors. 

Hr 

I'he intention of teflators In thefe cafes is 
to prevent any thing going to llran- 
gers, fu ih'it foiiiier determinaiioH.s 
are contrery to tiu ic inienuon. rhong*! 
coiifih'.-iit with the ruics of law. Uiu. 


i 


Cenants in Common. Sec 
tenants^ Jpurtriloo;, (!pab;lUfui>. 

A. f devifes all his manors to his 
four c hildren, //'. C.A. and T. their 
heirs and afligns, equally to be divided 
between them, fliare and lhare alike, 
ai tenants in common and not asj.'int- 
tenants ew//' Ltti.Jii: uf j'ur 
" Lord Hiit Juiu'kv was of opinion, the 
tedator meant, if any or liis four chil¬ 
dren died before 21, it flioiild go to the 
farvivors, having ufed the hnne wordr 
in the precedent claufe relating to his 
perfbnal eflate, and given the benefit 
of furvivorfhip there, if either died 
before 21. 524 

'i'he words equally to be divided import a 
tenancy in common in a will, it them 
are no more words. ^25 

The word equally only, v.':ll make a te¬ 
nancy in common in a will, 733 

3 F 3 The 




A TahUof the Principal Maiim, 


The arguments of Mr. Juflice Gmili and 
Taufton, in the cafe of and ^igl» 
are more ngireabie to thereafon of the 
riling, and Lord Chief JMice Hoh^i 
n.r,i.'fubtle. ^ Page 

If tv\c j-.rfons advancf money upon a 
moro'.o-e, though the conveyance be 
made lo t'.em jointly, it fliall be a te- 
nan>:y in luiiimon. tiiU, 


Ccnant t^je Cuttcf^* 

Where a hufband i.s but tenant by the 
curtri; . ail*’, has only an incereft for 
life III li'.c V. i'"-'- eftJte, he cannot af¬ 
fect that eita.c without her joining. 

4?6 

I.ands on which there were Icafes for 
ye.iri < ;;:rdng, and a rent incurred, tle- 
feended on a wife, as tenant in tailgc 
reral, who furvived three months 
after the rent day incurred, though 
fhe made no entry, nor received any 
rent during her life, yet this was 
fuch a poffeflion in the wife as made the 
hufband tenant by the curtefy. 469 
The luifband would have been tenant by 
the curtefy if.the wife had died before 
the rent day came, 471 

The lents under /A'^s will being to be 
applied to the feparale ufe of the wife, 
and the trulkeswho had the fee in all 
the real edatc 'oeivig to permit her to 
difpofeof it, the whole legal eftate of 
tlic* inhciiiance was in them, and there¬ 
fore neither in law c;r equity was the 
hufband tenant by the curtefy. 716 

Cerm fof ^cavs. See ^Cate fof 
S*cavo. 

Jf a father marries a daughter without 
requiring a fettlement, though it may 
appiar a hatdthip, yet the court can 
give 1)0 relief; for it is clUblifhed 
now, that a hufband may difpofe of a 
wife's ttrm, or the truit of her term, 
and prevent any thing lui vivmg to the 
wtie. 430 


Cimttet. Sec CCtaStc, Cttes. 

^he reafrn why the common law gave fo 
J^rrge a power to a tenant for Isle, ivitb- 
\lHii mienihvitKt ef nvafte, was for l|^e 


intcrell of the public, as timber might 
thereby circulate for ihipping, and 
other ufes. Page zi6 

The firfl owner of the inheritance (hall 
have timba- blown down; for the trees 
inuft become the property of fome 
body, 7.5 


S^ithrts. See BeUi Crfal, 

S>pitttual Court, Compotttfon 
IBcal. 


To intiilc hlmfelf to tithes, a rcdlor has 
nothing to do but to prove himfelf fb ; 
as to a vicar, orherwife, for he mull 
Ihcw an adtual endow'ment. *^99 
Setting up a wcihts does not preclude the 
defendants from objeSing to the plain- 
tiif’s litle to tithes. Hid. 

A certificate of the original agreement 
between the re£lor and the vicar in re¬ 
lation to tithes, mnfi appear to come 
out of the Charter Hoiife of the Ab¬ 
bot, and not out of his hands only, 
or it cannot be read. 500 

A vicar may not only be endowed of the 
tithes of a parifli, but of a pcnfipti 
likewife. HfiJ, 

Where an impropriator's right does not 
come in queflion, he need nut be made 
a party to a bill fur f'ubtraction of litlies 

ibid, 

A grant from Queen Mar-j of dreimns bla- 
darun) fjf feeni Cf amms alias dveitnasy 
thefc general words are not fufficient 
to bar the redor of his common right 
of tithes, unlefs exprefsiy ftaicd what 
was the right of the crown. 534 
The Houfe of Lords reverfed a decree of 
the Kxchequer, for being too hafty in 
receding a modus as too rank, it being 
too much for that court todetermine it 
to be no smdus, where the evidence was 
not concluiive againil it, but prefump- 
tive only. 333 

An antient comppfitiop is fynonimous 
with a fnodtts, unlefs fomethiog be 
(hewn that bre^iks iji upon its tmmemo- 
rtaUefs. ibid. 

A red compojttktt i$ where an agreement 
is made with a parf'on or vicar, with 
the patron and ordinary’s confent, that 
fuch lands fliail be dikharged ftoin the 
pf.viiitiit of tithes ip iru.t(, on account 
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©f t recoBipenfe wade to the parfon or 
vicar out of other lands. Pogt 536 
Where there is no objeaion in point of 
law to modujfes^ nor tithes in kind ever 
received within the memory of man, 
the court will not decree an account 
of tithes. 

In May 1743 a bill was brought againft 
the defendants for tithes; the 28th of 
April 1746 the caufe was heard at the 
Rolls, and an account decreed, and the 
defendants direaed to pay what Ihould 
refpeaively be found due.—^To a fe- 
cond bill for the fame matter, the de¬ 
fendant pleads the firft, and the de¬ 
cree. Mr. Baron Ckrkt allowed the 
plea, as the defendant would other- 
wife be put to double expence and 

double vexation. ^ 59 ° 

pecrees for account of tithes in the court 
of Chancery are general, to account 
for all that are due, without fpecifying 
any particular period, or limiting^ the 
account to a certain determinate time. 

592 

A lay impropriator cannot preferibe sn 
non dt'cimando any more than a fpiritual 

perfon. 


Vttle ?Deeb0* 

A fon, remainder man in tail under a fet- 
tlement made by a grandfather, in 
which the father is tenant for life with¬ 
out impeachment of wafte, prefers a 
bill to have the title deeds brought into 
court. “ Lord HarJwicke refufed to 
direft it, and faid, fome third perfon, 
and fecure place agreed upon by the 
parties, would be a much properer de- 

pofitory than a Mailer.'* S 7 ^ 

The relief prayed the firft of the kind, 
fuch applications have been made a- 
euinft ajointrefs, and on the remain¬ 
der man agreeing to confirm her join¬ 
ture, the court have done it; or where 
a remainder-man has been a ftranger 
to tenant for life, it has been done, 
but not in this inftance. 


A general demurrer allowed to tj*” ' 
the fafts as ftatedby the 
fclf being clearly a qucftion atl ^ 


Sec €9liktf, 
fShtrt^. 

CrearonI See SQiil* 

A devife to a man and his heirs, or in 
tail; but in cafe he commits treafon 
within fuch a term, it lhall go over ; 
this is a void clanfe. ^ P^^e *fio 

A man may by will fubftitute another ex¬ 
ecutor, if the firft Ihould by treafon 
forfeit during the life of the teftator; 
but if he means to extend it beyond 
the term of his own life, it could not 
take effeft, as it would be an invafion 
of afts concerning treafon. i^id . 

^tet0. See ^fnibetj CBafite* ®0Bta 

Though a perfon be tenant for life wi//j- 
eut impeacfsmtnt f wafie, yet thU court 
will grant an injunftion toreftrain him 
from cutting down trees in lines or 
avenues, or ridings in a park, as they 
are for ornament. 215 

Whether trees grow natural, or were 
planted, if they ferve at an ornament, 
or fhelter, it is the fame thing. 216 
Tenant for life, remainder for life, re¬ 
mainder in fee. If tenant for life 
commits wafte in trees, and afterwards 
remainder for life dies, remainder-man 
in fee may bring aftion of wafte. 755 
This court will grant an injunaion to 
ftay wafte of trees for ornament, or 
belonging to a manfion-houle. 75^ 

€^refpaf». See 

The court will not grant an injunaion to 
reftrain a perfon from committing a 
trefpafs where it is temporary only ; 
otherwife where it has continued fo 
long as to become a nufance. 21 

Ctial. See Ctrfal. 

The court, for the more folemn determi¬ 
nation, in fome cafes have direaed a 
fecond trial, without fetting afide the 
firft verdia, for otherwife the defen¬ 
dant would lofc the benefit of urging 
the firft verdia in his favour. 54* 
A trial at bar was direaed in the court of 
King’s Bench, on the party who prayed 
a trial at bar, confenting, that if he 
3 F 4 prevailed, 
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prevailed, he would be contented with 
ttifi prius cofts, or otherwifc it would 
not have been granted. » Page 

) 

Ctobei; anh Conl^etSoit. See 
mcnc, ll&t'inhmpt. 

Though trov<'r will not lie again (I a car¬ 
rier for negligence, yet if he breaks 
open a box, and takes the goods, trel 
pafs will. 46 

A fpccifick legacy being left to L. heap- 
plied to the plaintifp, the executor, who 
alTentcd, but delaying to deliver it, L. 
brought an action of trover for it, and 
had averdicl, and 200/. dantages: the 
executor preferred his bill here, and in¬ 
filled, ift, an aflion of trover would 
not lie for a legacy j and adly, that it 
is a verdift againll confcience, the da¬ 
mage being exceflive. Lord Ua>.l- 
^uickc held, that after an executor has 
alTented, an aflion of trover certainly 
lies for a legatee; and that this was 
not a cafe where they would relieve 
againll a verdict, and therefore be al¬ 
lowed the plea of the veidid and judg- j 
ment.” 220 I 

Trover may be brought againll an cxecu- j 
tor of the perfon who converted the j 
timber to his own ufe. 757 - 

i 

t 

j 

Cruft anh Cruftcc. See 3 H>ntt;tlftrn* i 
tojt, Coutifcllo^ i^cfitc g2>;ofir0, i 
fDoftbumoua ^uicbncc, ^t- j 

nu'tatton of Cftatcs, Cevtn fo; 
$’car0, Statute of jlimitationo. 

There is an ellabliflied difference be¬ 
tween an executor ar.d trultee. 96 
A trullee has a mere legal right only, but j 
an executor has more, for if tlieie is a 1 
fiirplus, he has a beneficial inteielt, 96 I 
An infant irul’iec iii.iy kty a bn?; but j 
Lord Ilar^zvUji,- was Joiibtfii! v.hetiicr j 
he can fulFtr a recovery without a privy j 
feal. _ 16 i ! 

This court will end'^avour to deliver ,! 
truftee from a mifapptication of truft 
money. 444 

Where a truft'ec errs in the managermnt 
of the tfuft, yet if he goes out of it 
-•with the approbation of the Lr/t’bj qut 
it mult be firll made good out 
oi the perfon’s ellate who coni'ented. 

ihid. 


It would be dangerous where a perfon 
enters on the foot of the tru.l, and ne¬ 
ver makes any declaration of his hav¬ 
ing performed the trull in pnrfiiance of 
the v.i]l, to coiiAiue this fuch an entry, 
as that a fine and non-claim w'ould bar 
the right of the plaintiff a remainder¬ 
man. Pagt 560 

If truilces will bin .1 thcml'elvfs to be lia¬ 
ble Icr the acts of each other, .is they 
h..ve done here, the court wii! not re¬ 
lieve them, cfjpecsaliy in the calc of a 
compouiion of debts as thif was. 5S3 
Tiiough there are not negative words in a 
deed, that truilces (lull not be liable 
for one another's ads, yet the court 
will not make them ib, for mote than 
each has received, 584 

If they all join in a receipt for money, 
the court will make that truflee liable 
only who leceived il ; othenvife as to 
executors, becaufe they need not join. 

ibid. 


Citfiftb foj triu'flng IDiUigbtcffi, 
tionfi, anb f5>ai’mcju of ©ebts See 
^c^ttoi'.s Quii pxQbtfions fo? Cbti* 
bt'cu, ^dtiefaliion, uf onttngent IKe- 
nuthibcr. 

The trull of a term was'for raifing por¬ 
tions fora daughter in default of iffue 
male, payable at 21, or nnirriage ; the 
mottirr died, leaving no fop, and only 
one daughter, the plainiiff’s wife, who 
with her hulband ur..ught their bill 
againll the father, and ihe trull‘“e.s to 
raile the portion immcuiatilv : “ i'he 
court was of opinion Die was not infi¬ 
lled to have it railed in the father’s 
lile time.” 39 

STruftccs fo? p?cfcrtji'ng Contingent 
iScmnitibeto. See naaftc. 

Sir 7 ' devifed his lands after 

the death of his wife, and a trull term 
of 1000 years to his fon }>. H. for 99 
years, if he fliouid fo long live, re¬ 
mainder to irulleos and their heirs dur- 
^ ii'.g the life of B, H. to preferve con¬ 
tingent remainders, remainder to the 
firll, idc. fon of B. H. remainder to Sir 
y. H.’s fccond fon in the fame manner, 
with like remainder to all his other 

fons. 
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Tons, reir.alnufr to Sir J. //.’s daugh- , 
rers, remainder to his heirs: a power 
for B. H. and the other fons, within 
two years after being in pojTeffion, and 
having a fon of eighrecn, to revoke the 
former ufesjand iimii new oner, fo that 
the premifies be limited to the heirs 
male of toe fens.—/if, H, died xvithout 
iflue—f/.//. fevond fon of Sir J, II. 
married, and has a ftin C. H. turned of 
2 1. They became indebted by bond 
to creditors, and alTign the fettled ellate 
in trull for them, and agree to fuffera 
recovery, to make the a/lignmenl more 
effeaual. J. H. fifth fon of Sir J. H. 
is living, all his other fons, who had 
intermediate remainders are dead. ' 
** Lord Hard.i'uke of opinion, this was 
not luen a tale as would induce the 
court to derrre a trultee to j jin in a re¬ 
covery, and dilmidl'd the bill brought 
by creditors ag.ui'.rt the heir at law of 
the furviviiig tradee, to compel her to 
^ Pc^^, zi 

Where the inten' of the otvncrof an ell.^te 
appears to prcierve the limitations he 
has m.'ide of it, as far as poifible, the 
court will efl'cdluate this intent, where 
the ufes arc executory. 2.j. 

The cou! t would not declare whether the 
truilecs joiniiig woii'd ha\e been liable 
to make latistaiiion for fuch a breach 
oftruil. ihj, 

Making the father tenant for 99 years, 
inltead of giving him the freehold, is to 
prevent his having luch an influence ; 
over the fon when of age, as to draw ! 
him in to deltroy the feitlement. ib. ) 
i.huilltigh and i cafe gave rife to 
the inferiing trullees to preferve con¬ 
tingent retaainders. 753 

'I'he want of a veiled ell.ite in feoffees to j 
liles, was a defeit that called fora re- j 
medy. ^ t’JJ. j 

It was fettled in CholmrU/s cafe that tj uf- 
tees took an eitacu, and doubted, till 
then, whether they had any moie than 
a right of entiy in cafe ot forfeiture. 

ibsJ. 

The trullees might have had an injunc- 
^lion to flay waile before the contin¬ 
gent remcinder-man c-imc j/j tjji. Ibxtl. 
Tiullecs to preferve contingent remain¬ 
ders may be guilty of a breach oftruil, 
and arc puiiiihuble for it. 754. 


An alienee is^ not affeSed by the aft of 
the ti'ulice, but by notice of the trull. 





UtlcraiSl. 

T he rafes In which this court re¬ 
lives againil vcrdlfts, are, where 
the plaintilf knew the f.ift of his own 
knowledge, to be oihcrwifc than what 
the jury louiid, and the defendant was 
ignorant of it at the trial. 2 24 

Where a defendant fubmits to try ii at 
law firi'lj when he might by bid of Jif- 
covery bave come at the facl, Iroin the 
plaintiff’s anfwer on oath brhirc fuch 
trial was ha^ ; the court will not al¬ 
ways relieve againft a verdift. ifnj. 

Allowing the damages to beexceiliv.:, iho 
defendant at law ought to have fpplitJ. 
to the court where tne caulc w.is ti ieJ, 
and moved for a new trial on ihat ac¬ 
count. Uj:d. 

Though the jury make r. ’•''ror.g cori-iu- 
fion in a fpetial verdict, the comt will 
judge by the faft. 5 - j 

S?c 0;^ 

|£>^obtiioii3 fo? dEbdltrci', ikegnep, 
atlb tl^C IDlbiflotl under oE 

E-c-satif jj 01 ^OitioiiC ibap- 

(cb, 0? d^ictinsuia^eb Debts. 

A direftlon to trullees, to pay .apiinclpal 
fuiii after the death of a lather and mo- 
thir to their i 11 Ui equally, to Icr.s at 
21, to daughters at 21, or nin iiagc, is 
only a circUiTithmce or qu.ii;iie.-ttjou *n 
the perfoii rcociviiig, and vva-. not in- 
leniicd to accvu’ta.c the paymciit, or 
veil it in the children ; for Jie oirec- 
tion of the { ayiii'mt is the gy'l, and 
will not 'Vtji t;U ilie lime ot payment 
Cf'-mes. 5 7 

Where a Icgaty is given g"ncr.)!iv at 
ni.'iiriage, or at 21, the vcili.ng and 
time of payment are the fin e. u,^ 
Where a legacy is actually ve.‘:>d, as if 
given to .a. payable at 21, jv. u ih.-.h 
not carry inter.il. ^ /> 

P. gives two thirds of i.is real ifa.j rn 
his fon, t.j hold toh.m nis .heir. ..rid 
figiis for ever; but in wale he di’s !•,<■- 


I 
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fore he fliall attain the''age of * i, or 
without iiTue, then to the tcflator’s 
■wife, her heirs and affigns; the fon 
died after ai, without i*uc. “ Lord 
Hurdivicke held it to be a veiled eflate ' 
in fee in the fon, as he attained z i, and 
though he died without idue, that it 
did not go over to the mother, but 
defcendedonhisheirat law.” ■f***93 
C F. devifed 54,000/. to his executors, 
£f f. in tru.i to invell the fame in go¬ 
vernment or other fecuricies, and to 
pay the yearly intereft thereof, to all 
his children by his late or prefent wife, 
fhare and lhare alike ; to thole that 
were born of the latter at the age of 
zi, and each of his daughters* Aiares 
to be paid during their lives, and after 
<ach and every of their refpedlive de- 
ceafes, to divide the lhare of the feca- 
rtties wherein the fum Ihall have been 
in veiled, among the ilTue of fuch of my 
children, who lliall happen to die, in 
fuch proportions as any of my children 
fo dying Ihall refpeilively appoint; 
and for want of fuch appointment then 
to divide fuch lhare of the fecurity 
equally among fuch refpedive iflue of 
any of my faid children, at their ages 
«f 21 ; and in cafe any fuch ilTue ihall 
happen to deceafe belore zi, then the 
ihare of him, her or them fo dying 
Hiall go to the furvivors ; and in cafe 
all the illueof any of my children Ihall 
happen to die before z i, to be divided 
equally among ail my other children, 
cr their children; the children of any 
•>f my children, who Ihall happen to 
be dead at the time of the deceafe of j 
the longer liver of the ilTuc of my faid l 
chiidreo, (fuch ilTue dying ail before ! 
live ape of 2!,) to have the lhare of 
his, or her parent equally between 
them. 315 

Af tr the death of C. F. (the'tellator) 
F,/ir one of his fons died, having firll 
j-'.adc his will, and his brother Philip 
execu-rof and refiJuary legatee who 
brought hij blli apair.lt the other chil¬ 
dren or C.. F. and infilled the lhare of 
ri'ffi' in the fum cA 54,000/. under the 
tcluitcr’,. vvjil abfoiutely veiled in him, 
and belonged to ihe plairr.ifl" as his re- 
prcfcrtwiiiie, or that it was failsn into 
the rtj.sinufnf and belonged to the re- 


fiduary legatees only. Lord HarJwteh 
of opinion, it cannot belong to Peter*s 
reprefentative, as it never veiled in Pe¬ 
ter himfelf, for *tis the lhare only of the 
yearly produce of the 54,000/. that i$ 
given to any of the children, the prin¬ 
cipal being intended as a provifioo for 
the leveral ftirpes of each child, nor 
does it belong to the refiduary legatees, 
for this is a particular legacy divided 
from the refidue, and therefore the 
lhare of Peter ought to go among the 
furviving children. 3*5 

If a legacy be deviled generally to be 
paid at z i. and the legatee die be¬ 
fore, yet it is fuch a veiled interell in 
the legatee, that the executor may fue 
for it, and recover it, for it is dehitum 
in preefentiy though folvendum in future, 

4*7 

If a legacy be devifed to at z i, or 
when he attains z 1, and he dies before, 
it is lapfed. ihid. 

The relidue directed to be paid equally 
between his two grandchildren, at fuch 
time as they feverally attain Zl, or 
fooner, if his daughter thinks fit; the 
words, er fooner, make it a veiled 
legacy and tranfmiliible. 428 

anb tIilfStato?fal ^otner. See 
Charity, ^c^ooL l^ofpital. 

Local vifitors do not vifit but from three 
years to three years: yet if they pleafe, 
they may bear complaints within that 
time. 109 

If governors are vifitors alfo, they are ac¬ 
countable to this court, quoad the 
ellatcs of the charity. ^ 165 

No court of law or equity can anticipate 
the Judgment of a vifitor, or take away 
their jurifJi£lton, for their determina¬ 
tions are final and conclufive. ^ 674 

The vifuatorial determination is forum 
domeflicum, and adjudged in a fummary 
vizy fectmdum athitriutu honi viri, and 
therefore more convenient. ihid. 
Where there is an indefinite number, a 
lay corporation may incorporate new 
members. 675 

A vifitor is a properer judge of the com¬ 
parative fitnefs of a candidate, than 
courts of law or equity. ihid. 

An 
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An information Kerch improper, the ap¬ 
plication (hoald have been to a court 
of law, for a mandamus, to determine 
the particular right between the par¬ 
ties. Page 676 

Hoiuntar^ Conbcpancc. See IDeeb*, 

Crebito;?} is^onb, 

the mother of A. S. was feifed in tail 
(’.r pro vijione vrri of the eftate in que- 
liion, reverfion in fee to her hufband, 
Af. S, and ft''. S. herhuiband created a 
mortgage term of 1000 years on this 
criatc, and M joined in levying a fine 
to the mortgagee, remainder to fiich 
ufes as ft''. S. Ihould appoint, and in 
default thereof to him and his heirs 
W. S. before the levying of the fine, 
on fale of an eftate belonging to him, 
covenants with J. S, the purchafer for 
quiet enjoyment, and afterwards makes 
an appointment to truftecs for particu¬ 
lar purpofes of the wife's eiUts ; ift, 
to raife money by fale of the wife’s 
eftate, and pay the mortgage, and the 
refidue for the benefit of his wife and 
children, y. S. being evicted of the 
lands he purchafed and N. and fT. S. 
being dead, brings his bill againft A. 
S. and her four children to fubje£l her 
eftate to the plaintiff’s demand under 
the covenant of W. 5 . It being a 
doubtful cafe, whether the plaintiii ’s 
debt accrued by breach of covenant, 
til! after the appo'ntment of W. «V. in 
execution of the power. Lord Hard- 
Wic/fr difmifled iiis bill.” 410 

The truft created by the hufband of the 
wife’s eftate, would not at law have 
been deemed fraudulent againft credi¬ 
tors, nor even againft a lubfequent 
purchafer; and if fo, this tout t will 
not carry it farther. 41 z 

Voluntary conveyances in general, are 
held fraudulent againft purchafers. ibid. 


^fe. See Cruft; Cafe. 

W HERE the ufe of the recovery is 
declared to be to the i fcoveror and 
his heir.s, it does not crea:e a new eftate, 
but he is ia of the antient ufe. 756 

Siifurp. See 


If a mortgage b« drawn for $ per ctnu 
and a mortgagee takes fixt it would be 
void on the word take, in the ftatute 
of 12 Amt, ^ Fags 154 


OStaies. 

W HERE the fuit might have been 
brought in the grand felTions of 
ft^alet, it has often been the reafon 
for dirmilling bills here. 264 

rmarb. See (IBiuatbian. 

Ctttafle. See Ctmber, Unfatit; 3itt- 
junSfou, eftate fo; iLffC; Crcei^ 
Ctobcr. 

A limitation to A. for life, to trnftees to 
prclerve contingent remainders, to the 
firll, ^c. fons of A. in tail, remainder 
to B. for life, remainder to his firft. 
fcT’c. fons in tail, reverfion in fee to A. 
who cuts down timber; againft whom 
B. brought his bill for an injundion to 
ftay wafte; tho’ B. has no right to the 
timber, yet as he has an intereftin the 
malt and (hade, if A. Ihould die with¬ 
out fons, and as B. could not maintain 
an adion, not having the immediate 
remainder, the court continued the 
injunction. 94 

'The truftccs to preferve contingent re¬ 
mainders, may bring a bill to ftay 
wafte in the tenant for life. 95 

The cutting down decayed timber is as 
much wailc, as cutting down any other. 

ibid, 

A. devifes hU lands to his Ion and heirs, * 
but in cafe he fliould attain 21, and 
die without ifliie, then he gives the 
lands to his daughters, and direds 
that they fliould be fold, and the mo¬ 
ney divided among the daughters; the 
Ion who wants three quarters ol a year 
of 21, intended cutting down 3000/. 
worth of timber ; the daughters bring 
a bill to ftay wafte: '‘Lord Hardviicke 
was of opinion, they are intitled to th$ 
injundion, as it is purfuing the tefta- 
tor's intention, and preferving the 
value of the ellates intended to go to 
the daughters.” 209 

Tenant for life fubjed to wafte, remain¬ 
der for life dllpunilhabie for wafte, re¬ 
mainder 
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»alnc!ef in fee, the court will not 
fufici* an agreement between two te¬ 
nants lor life to commit vvaSe, to take 
pla:e i.gainft the irmaindcr-man. 

^ ^ Page 210^ 

Vv'herc a mortg.^gor commits wailc, he i 
will be rcilrained, becaufe the whole 
citate is a fecurity. j/v',/. 

Lord liui\Lvicke declared, he Hinuld have 
no fcruple to grant an injunction to 
Hay Waite in favour of a child in rw/'f 
Jr. y.’rir ih nigh it has been hitherto 
f;i:d ,7--v, Wfl only. 211 | 

iJe was inclinable to think, that in an 
exc-cuicry uet iiV, the heir a t i.iw oegiit 
to be rtlliained from commituug watte, 

ilU. 

Bill fer a fatisfaflion forwaftcin cuttirg 
down tices againft an affignee ol the 
lefice of a college, after the aCignmeni, 
and for wafte done before the aflign- 
ment, after the ellate of the tenant 
that cut down the timber is deter¬ 
mined by alfignment; a bill cannot 
be entertained nieiely for faiisfadlion, 
without irig an injuiKflion. 262 
In vvafto the place waited is recovered, 
in trover, ilnwiiget. 265 ; 

To ftay tl-.c waile, and not by way nl ia- 1 
tisfactioii of damages, is the ground [ 
of coming in'o this court. /V;/Y ! 

C'n bills to iiay waile, the court W'ili j 
make a complete decree, and give the j 
}r.r.y it jured a fatisfattion. j 

In .a bill *0 ilay w.aflc, a plaintiff is nt': \ 
i.ititlrd !o a difeovery, unlcfs he vvav. 5 . 
the double penalty. 4C7 ! 

If a defendant by his anfwcr, admits h" ' 
has dv ne wafte before the lidng of a. | 
' bdl, though he fwears he has commit- i 
ted none liace; yet that i.s not lurli- j 
cient to induce the court to dilloJv’ 
the injundion. 4^^ 1 

The court will not grant an is junction 
to day. waile in digging mines, till i 
the aiifw'er is come in, or the deiciid- , 
ant has made default, in not puclirig • 
in'his anlwer, 723. 49.1 j 

If tenant for life, by demife of a biihop’s ; 
predeceffor, commits wafle during the ; 
vacancy, the fucccllbr lliail have an j 
atiiqn for it. 755 

A 'r 11 tenant for life gave leave to a 
fecond, who was without imi'eachniciic 
cf waile, to cut timber, bu: the court 


granted an injundllon ; for he ought 
not to do waits bejorc the cikitc, to 
whicii the ^irivilcge was annexi d, c.3;iie 
into pofilfliou. 75^ 

C:Uo}he» (TppoCitioii of 
IRulf, 

On the marriage of oir J/hi\ a fet- 
tlementwa'' made of ttv.)‘hares in the 
New Rivv,- water, to him for life, to 
hji wife fur life, a id pher their dc- 
cc-ik one (hate V as limited to fuch cf 
the you.iger cljildrcn of hir a< 

were not fn'' />'•.< ,i‘ I'a-r, or ♦or want 
of fuch ihuc t i ni*crs of i'Ar''/,:mei 
and their chilureji. as he fr.oiild sp- 
point, and the odwr fhare al/o tu the 
fillers as he fliould .ipycint ; but in 
calc of no iliuc of Sir y,u)tr\, or if 
h* Ihould m..kc no appointment, 
the lame wa' liuiiicd to the an.J 

the thlhtun of C.uho>h.t t one of t.hc 
filler.-, unoer uiit-ni the pt.untift. Mim 
in fuch manner as they weir imiti'. J 
to one whole n:.5;e, 3 : 

The feitlijiiU-ir. t.-id. » iu ihe c'*- 

Cuilc.dy, ll;-r Ir.jl v, a , Ix.-i'p! 

fliare in thi. New jli.c]- v..U!r, .'.tU a:i 
account or n.efoc profile tiit d ..th 
of Sir JoTKi" .‘ffj. the faihei ui t.'-ede- 
fendtiij.’s V,lie, who c-.iMti.--a nglii to 
lucii fliiiic as heir, ar.J as il no leuie* 
mcni had been m.joe ; a fine wa' le¬ 
vied alfo of iiic two lh;»re,s in the thitc 
counties the wa:ei.s run through, and 
the)' have received liie profits from Str 
‘Jamr> /.yik'’r diutii in 1733, nH ih® 
filing of ihebiil in 1741. on ihe plain¬ 
tiff 's dillovering there was a letilc- 
ineiit. “ As it relates to other ellates, 
the fcttlcment mull be produced in 
tiny court ol law and equity on no¬ 
tice ; and there mult be an account of 
rents and profits from the lime the 
title accrued, bccaule the Iclilement 
was in the hands of the defend¬ 
ants, and iliougii iliey knew the plain¬ 
tiff’s title, yet they did not dilclofe 
it. ibiJ. 

'i'hongh it is a matter of law, yet the 
court may deienuinc upon it, for it is 
not ncceliary ihat every legal tiuelliun 

be lent to liiic. 317 

Thoitgu 
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T'!Oii"'h fijarcs *ti watmvorks are a legal 
cilateaad corporeal inheritance, ^et 
no one proprietor can receive the pro¬ 
fits himfeif; and as there is no other 
IVay to get :it it, it is pioper to come 
into this court for mclite profits. 

Pai^,' 33S 

If there had been only one child, it 
would have been excluded by the 
words Qthi', than fucb ai ffjall be heir at 
la~L', or if there had been feveral 
daughters, as they would have made 
but one united heir they would h.ave 
been excluded, or if both fons and 
daughters, and reduced only to one 
cnlJd, the child could not have taken. 

ibid, 

CSlfii anb Ce0amcne. See Cobfril, 
Coppbolb, liltozbb, CjcpoQtton of 
iZtOfDff. joiner. Cenanto in Com¬ 
mon, Statute of jlptatibo anb ^cr- 
ittrfeo, Cyccutoj, father anb ;&oii, 1 
i&pivituat Court, lRcbocatton,)^ctf, ! 
CIIo;bo, ^utbtbo;, 'Cenant bp the ! 
CurteCr, Jlttfant, iSmbUcation of a j 
Caitl, CccafOR, IDcbta, ;£>poUan'o», 
:^cinc Cobcit. 

A plea to a bill brought to fet afide a will 
for I'raudj and for appointing a re¬ 
ceiver, allowed as to the firiipari, and 
difallowed as to the latter. 17 

This court ca.inot iet afide a will for 
fraud ; for the due execution is triable 
at law only. ibid. 

Sealing a will being required by a power, 
is not to bedifpenfed with. 163 

Where there is no devifse named, this 
is an abfoiute omiilion, and cannot 
be fupplicd by parol evidence. 258 
There may be a diiTerence of expreffion 
in wills, though the fame thing is 
meant j and to lay weight on Itrid 
forms of words, when the meaning 
is plain, w'Duld be condruing wills 
wi’h too great nicety. 318 

Loid HarJwicbie faid, there was no pre- 1 
cedent either in a court of law or 
equity, where it has been held a power 
over real eflate, exccuicd by an in¬ 
fant, it good; and declared, as he 
could find none, he would make none, 
and that the difpofitioa, fp'. in this 
cafe has attempted to make by her 
will could cot take place. 69^ 


iDcbifc 0} IDcbifcc. See 
3lute;cft, Cjcpofitton of Kiojb®, 
'CtcaCou, Cilatco pur autcr bic, til- 
mithffon of Cftatco, %iitctuicn. 

b 

l-r. devifed all his Ijoufehold goods, cat¬ 
tle, corn, hay, and implements of 
hufbandry, and flock belonging to hit 
hoi/ji, mij/rtay, fa'in and irauijfcs, he 
held by Icafe, to his wife for life : a 
malt-houfe being included in the kafe, 
the flock of that as well as the flock 
in liulbandry, will pafs by this be- 
queft. ^4 

A man devifes all bis real eflate to j. af¬ 
terwards a particular fatm 10 />. it is 
an exception out of the generality to 
A. 101 

Where a man devifes fuch a quantity cf 
corn, or number of ^icep generally, 
it is a devife of quantity tnlv. izi 
Where an eflate has been deviled before 
it was mor'gaged, the devifee takes 
the equitable interefl fubjeflt to the 
charge. 179 

B, by the fourth claufe of his will fays, 
that my eldeft fon, and his ilfue, iSc. 
fliall, after my death, h.ive ail my 
whole cllatc, real and perfont.) ex.-e.,': 
Hill what I have given t > my wile, 
and lhall give by other ddpoiitions to 
her, esfr. “ The exception t«.kei rut 
of this lefuluary dcviie only the iii- 
tereft given to the wife, and not the 
things themfelves.” 28,'> 

The direfling the truftecs tow/'r^ of all 
his real and peifonal ellaic, does tint 
import to feil, but to manage it to the 
befl advantage for the family. 287 
Plate will pafs by a devile of houfliDl<t 
goods. 370 

IRctjowti'on of a Ciillill. See Ucafc, 

B. by a will in 1739 gives ail his eflat* 
real and pcrfijual, to hi'; brother, and 
makes him executor: In 17,^0, by a 
dad pell, he grants to his wife all his 
fubilance which he now h;:s. r>{ lirrc- 
afrer may have. “ Lord Hm-.ixnU.e 
held the will was revokfd as to all the 
perfonci eflate by the dec.! pajll j but 
as it cannot operate as a grant’; it 
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to the wife, the perfonat eftate muft 
be dirtributed. 72 

An incoiiTplete a&, and void at law, has 
been held a revocatioa of a will. 73 
Though the deed poll W(Is a revocation 
of the legacies. y«t the executor con¬ 
tinuing. the will' moft be proved, but 
be is become a trullee for the next of 
kin. Hid. 

Where there is an inteftacy, the law 
knows no difference between an abfo- 
lute and a qualified one. iiitl. 

The executor mufl: in this cafe diftribute 
according to the cuftom of Lendont as 
the tefiator was a freeman. ibiJ. 
Revocations of wills, legacies, Sb’e. by 
furrrnderiog and taking new leafes, 
have been ail in the cafes of legal in- 
terefis, and not on a legacy of a trull 
eilate. , 176 

A court of equity does hot favour revo¬ 
cations of wills contrary to a plain in¬ 
tention of the rellator. 179 

This court, in revocations, governs it- 
fclf by the fame rule as courts of law 
hold, only as to difeents of efiates, 
or fucceffions of property, or to the 
effeft of limitations of eftates. ibul. 

(t 42 ftner 6 . See (IBbibcnce, IDepoSttono, 

, :frattD^ (ijcainination, ^Ptniiu'ftra- 
to^ 

Where a plaintiff examines only one wit- 
nefs to eftabliili a fa£i, yet the court 
will ib far lay lirefs upon this evidence, 
as it ferves to explain any collateral 
circumilance. 270 

In a matter that depends upon tradition, 
the evidence of ancient perfons is pro¬ 
perly admitted. 578 

The court will not allow articles to be 
exhibited againft the competency of 
a witnefs q/ur publicaitan, becaufe this 
might have been objected to, and in¬ 
quired into upon the examination. 

643 

The court W'ill allow fuch articles to th 
credit of a tuitnefs afttr [.ubhcutiif!, bc- 
caul^ the matters examined into sn 
fuch cafes were not raaicriai to the me¬ 
rits of the caufe ; but rot wliere the j 
commiffton is to go to loreign paits, : 
becanle this would introduce a certain 
inethcd of delay, unlefs no pci fun in 
En^!ar.d<.m fAC^r to the perloit’s cre¬ 
dit. iL'd, 


See ejepoatfDtt df mofins* 
and 3hnpUcatton, Cotoftfon, Con- 
tfnsent BetnafnOer, )^no? 0 ,lEfIue* 
m^avott ani>:femt, i^tatote of 
ntaftt. 

Jf'hrdf are not the principal things In a 
deed, but the intent f the grantor % and 
though the judges have no power to 
alter them, or inlert others, yet they 
ought to cenftrue them the moft agree, 
able to his meaning, and rejed any 
that are infenfible. Page 136 

Shall and majt in a£ls of parliament, or 
in private conilitutions, are to be con- 
ftrued imperatively. 166 

The court may expound the words of a 
will, but cannot ftrike them out. 233 
S. by her will, lays, I devile my houfe, 
Esfe. to my fon Robert, and his heirs 
and aftigns for ever; and in cafe he 
lhall happen to die in his minority, 
and unmarried,or without ift'ue, J give 
it to my fon Harty and his heirs, 
** Lord Hardnuicke faid, theeftate is to 
go over only upon one contingency, 
of Robertas dying during his minority, 
and the eftate vefted in him upon his 
coming of age, and is fubjedt to his 
debts on fpecialty. 390 

A disjunftive at the end of a period lhall 
not make all the precedent leniences 
fo, if the intention appears againll it. 

39 ^ 

H. R. fuffers a recovery, and declares it 
lhall enure to the ule ol himfelf, his 
heirs and affigns, and to fuch ufes, 
as by his will, Esfr. he Ihould appoint; 
the word and may be underftoud dil- 
junftively for the word or, to fatisfy 
the intention of the tellator, who by 
will appointed the recovery Ihould 
enure to the ufe of J. C. and J. D. 
and their heirs, on trull, i^c. 408 
Any words in a will that are fufficient to 
Ihew the intention of a tellator, are 
fufiicient to pafs an eftate. 409 

R. P. in the devife at the end of his will, 
fays, “ -^11 the reft, refidue and re- 
“ mainder of my goods, chattels and 
“ peifcnal eftate together with my 
“ teal eftate not hereinbefore devifed, 
“ 1 give to niy wile, v\ho:n 1 appoint 
“ lolc execuirix.” “ Lord Hard’-joicke 
laid, the words to^elbri nvilh my ical 
fjlate, will cairy the land and inherit¬ 
ance. 
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a»ce, BotwjthHanduig they are ac-' 
cotnpanied with the words chat¬ 
tels and ptr/onal efiate, 4^^ 

It is ftttled fince the caft of Wheeler ver- 
fus Walreen, in AUen 28. that the re- 
TcrfioQ will paf» by the words, reft 
cf my lands^ in a devife.’* ^92 

Where a man gives a farm in Dde to A. 
and his heirs, in one part of his will, 
and in another to and his heirs, it 
is now confirued either a jointenancy, 
or tenancy in common, according to 
the limitation. 493 

When a teftator gives all his efiate what- 
foever, and wherefoever, it compre¬ 
hends all that he had, real or peribnal. 

494 

Doubtful and ambiguous words, ought 
not to controul clear and certain ex- 
preflions. 525 

SUcit. See ^joceCa, and (Cjceat 
Iftegno, egecutiott. 

An action brought on the cailico afl, in 
which the plaintiiF ferved the defend¬ 
ant with a copy of a writ, infiead of 
a fpecial capias, and afterwards got 
the cuiTitor to alter the return of the 
original; the alteration is erroneous, 
and the writ muft be fuperfeded. 362 
Where error appears on the face of the 
writ, the propereft courfe is by plea 
in the court where it is returnable. 363 
The copy, though an irregular fervice, 
is Hill an execution of the writ. 364 
After original writs hadiflued under the 
fcal ot this court, they svert- altered 
and amended, with the leave of the 
curfitor, by the plaintiff’s attorney, 
and then refealed ; the defendant ap¬ 
plies to fuperfede the writs on account 
of the rafures made in them after they 
were fealed ; “ Lord Hanhoicke fiicl, 
as the millakes were merely literal, or 
veibal, there were no grounds to fu • 
pci fede ihem. efpecially db ihecui [jtors 
have derlared it to be the courle' of 
the:/ Ci'lics, that when their c:eiks arc i 
guihy of millakes in making out the ! 
original vaii.iiu from tlw pr.vclpe, they i 
dircvl the pltiintiff 's atioiney to fet 
them riglir, where ruilrakesdo notef- 
fea the lubflancc of tlie writ. 59; 
VVherean original writ 4flur>s from hence, .j 
j) alt court, before the 


return, have the cognizance; but 
doubtful if they have the return. P. 596 
No perfon after an original writ is fealed, 
can alter it, .without bringing it to be 
refealed. ^ 598 

If writs are alteredaafter the return is our, 
and procefs ifiiied upon them, and filed 
in the court of King’s Bench, wUhouc 
having them refealed, it is under the 
cognizance of the judges there; and 
this court will ntM: meddle with them. 

ii'ul. 

Original writs were at firft commifSonal 
to the courts of common law; for with¬ 
out an original, none of thofe courts 
had any power to hold a plea ; and a 
judgment where there was no original 
was void ; and all the jurifdiAion the 
courts of common law have now, is 
upon a prefumption of privilege. 599 
Though,- in judgment of law, the ori¬ 
ginal is fuppofbd to be taken out be¬ 
fore the capias, yet, where the plaintiff* 
has obtained a verdidl, be need noc 
fue it out, for the ftatutes of jeofails 
cure the want of it. ibid. 

The return of the original is mere form; 
for though made in the flieriff’s name, 
it never goes to him, but isindoifed 
by the plaintiff's attorney: “There 
is nothing in our bailiwick by which 
the defendant can be attached.” Ooo 
If afteny-tr given, the plaintiff'had come 
into this court, and (hewn a variance 
between the writ and priccijr, the 
coui-t would have dirciScd it to be fei 

ibid. 

The defendant’s attorney fliould have 
pleaded the variance between the ori¬ 
ginal and the declaration in ubatetntn^ 
but, inftead of that, he pleaded out¬ 
lawry y?i ba, \ and after th/it, the ge¬ 
neral iffue, ihii a "wave? of the ir¬ 
regularity. fjOI 

can't of ab eiuob Damiutm. 

.An application to the court to fet afiJe 
a writ of uil (juod tiamn^uh on a fugg/f- 
ti n of (urpi%;c upon the tni)abtc.inis 
of the neighbouring wlii-yes, when thq^ 
inquifitton was taken thereon ; aiid fo: 
v/ant of a new road being L't out (ui 
lieu of the road taken away bv the 
perfon who ‘uecl ou*- tne writ) in bis 
own g.-ound, “Lord , on 
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sll the titriim.lances of this cafe, vias 
of opinion, there was no furprize, nor 
Becpifi ry the new road fhould befetout 
by the pcrfoit who fucs out the writ, i 
in his own h'lJ. /’ 766 j 

Tjj cafes upon writs ad <jmti dimnum, ! 
this court muft judge according to 
rules of Jaw, yyo 

The incoDt’enience to the pa’olkk in 
thefccafes is not inquirable here, be¬ 
ing a jurifdi^iion belonging to the 
quartcr-feflions only. ibid. 

It i§ Jufficient if the inquiiition is exe¬ 
cuted in a fair and open manner, 
Though the appeal is diredled to be .at 
the next quarter-feflions by 8 Ss’ 9 Ji". 

3. thejullices may adjournitto a fub- 
fequent fe^tons, 77J 


Where a new road is r 
rifh can be at no f 
regard to tiie old 
ougiit'to repair 
ture ; where th' 
thcr paiilh, ih; 

out the writ, and his heirs oug,... 
only CO make it but keep it repair. 


^Danger Cl;flxircn. Sec Coition. 

A Devife of 5000/, out of an eftate 
\ equally to a teflatoi’s children, 
with remainder in the feme eftate to 
his fu ll and other Tons, the eidell fon 
ll;all have a Csare. 438 
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